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RULES    FOR    TAKING     THE    ORAL    EXAMINATION     OF 
WITNESSES    IN    CHANCERY  CASES. 


Every  notice  required  to  l)e  given 
nnder  the  following  rales,  must  be 
given  in  writing  by  the  party  desiring  it 
to  the  adverse  party,  or  to  his  solicitor 
of  record,  if  either  resides  in  the  chan- 
cery district;  but  if  neither  resides  there- 
in, the  notice  may  be  given  by  an  entry 
on  the  order  book  of  the  register. 

9,  Any  party  to  a  cause  who  may  re- 
quire the  examination  of  any  witness  to 
be  taken  orally,  shall  file  such  request 
with  the  register,  and  give  notice  thereof 
to  the  adverse  party  at  least  three  days 
before  the  examination  is  taken. 

3.  In  case  interrogatories  in  writing 
to  a  witness  are  filed,  and  any  party  to 
the  cause  shall  require  the  examination 
of  such  witness  to  be  taken  orally,  he 
shall  give  the  other  parties  to  the  cause, 
or  their  solicitors,  notice  of  such  require- 
ment within  five  days  after  notice  of  the 
filing  of  such  interrogatories,  or  on  failure 
to  give  such  notice  shall  be  held  to  have 
waived  the  right  to  any  oral  examination. 

4.  Notice  shall  be  given  by  the  solici- 
tor of  the  party  calling  the  witness  to  the 
opposing  party  or  parties  of  the  time  and 
place  of  the  examination,  for  such 
reasonable  time  as  the  register  or  ex- 
aminer or  special  commissioner  may 
fix  by  order  in  each  case. 

5.  The  examination  of  witnesses 
shall  take  place  in  the  presence  of  the 
parties  or  their  agents  by  their  solicitors, 
and  the  witnesses  shall  be  subject  to 
cross-examination  and  re-examination, 
which  shall  be  conducted,  as  near  as  may 
be,  in  the  mode  in  use  in  the  common 
law  courts ;  but  in  case  either  party  or 
his  solicitor  shall  fail  to  attend  at  the 
time  and  place  of  such  examination  after 
notice,  the  officer  taking  such  examina- 
tion may  proceed  therewith  in  his  or 
their  absence. 

O.  The  depositions  taken  upon  oral 
examination    shall  be  taken    down  in 


writing  by  the  examiner  in  the  form  of  a 
narative,  unless  some  question  is  raised 
on  the  legality  or  pertinency  of  the  in- 
terrogatory, or  on  the  legality  or  suffi- 
ciency of  the  answer.  (Questions  aris- 
ing under  this  exception  must  be  noted 
and  fully  set  forth  by  the  examiner,  if 
requested  by  either  party.  When  com- 
pleted, the  deposition  shall  be  read  over 
to  the  witness,  and  shall  be  signed  by 
him  in  the  presence  of  the  parties  or 
counsel,  or  such  of  them  as  may  attend  ; 
provided  that  if  the  witness  shall  refuse 
to  sign  the  same  ,  then  the  officer  taking 
such  deposition  shall  state  that  fact  in 
his  certificate. 

Y.  The  officer  taking  such  examina- 
tion may  state  to  the  court  therein  any 
special  matters  he  may  think  fit ;  and 
any  question  or  questions  which  may  be 
objected  to  shall  be  noted  upon  the  de- 
position, as  stated  in  rule  6,  by  the  offi- 
cer taking  the  examination,  but  he  shall 
not  have  power  to  decide  on  the  compe- 
tency, materiality  or  relevancy  of  the 
questions  or  answers ;  and  the  chancellor 
shall  have  power  to  deal  with  the  costs 
of  incompetent,  immaterial,  or  irrele- 
vant depositions,  or  parts  of  them,  as 
may  place  the  costs  unnecessarily  in- 
curred on  the  offending  party. 

9.  The  officer  taking  such  examina- 
tion may  adjourn  the  same  from  time  to 
time,  but  no  adjournment  for  any  longer 
time  than  two  days  shall  be  made  except 
upon  the  consent  of  the  parties,  or  on 
pressing  necessity,  which  consent  or  ne- 
cessity shall  be  noted  in  the  deposition 
by  the  officer  taking  the  same. 

O.  The  deposition  when  taken  shall 
be  transmitted  to  the  register  in  the 
same  manner  as  is  now  provided  for  the 
transmission  of  depositions  taken  on  in- 
terrogatories. 

Adopted  to  take  effect  Dec.  10th,  1889. 
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CASES 


IN  THE 


Supreme  Court  of  Alabama, 


DECEMBER  TERM,  1888. 


Herrington  v.  The  State. 

Indictment  far  Embezzlement  of  County  Revenue. 

Ex  parte  Herrington.  ,^    n 

Application  for  Discharge  from  Custody  on  Habeas  Corpus.  L§J  y^ 


87         1 

1.  Embezzlement  of  public  revenue;  sentence  to  imprisonment  in  pent-  m  65^  | 
tentiary. — Under  the  provisions  of  the  statute  approved  March  6th,  1876, 
embezzlement  of  the  public  revenue  was  punishable  by  fine  and  impris- 
onment in  the  penitentiary  "not  less  than  one  year,"  one  or  both,  at 

the  discretion  of  the  court  (Code,  1876,  §  4275) ;  but,  by  a  statute  ap- 
proved on  the  next  day,  regulating  the  punishment  of  felonies  (i&. 
^  4450),  when  the  sentence  to  imprisonment  "is  for  twelve  months  or 
less,"  it  must  be  in  the  county  jail,  and  not  in  the  penitentiary ;  and 
this  latter  statute  controls  a  sentence  to  imprisonment  under  the  former. 

2.  Judgment  reversed,  as  to  erroneous  punishment  only — ^The  defend- 
ant and  petitioner  in  this  case  having  been  convicted,  of  felony,  and 
erroneously  sentenced  to  the  penitentiary  for  twelve  months,  instead  of 
the  county  jail,  this  court,  reversing  the  judgment,  will  not  order  his 
discharge,  but  will  reverse  the  judgment  back  to  the  sentence;  nor  will 
it  correct  and  render  final  judgment,  though  requested  by  counsel  by 
agreement  entered  of  record. 

From  the  Circuit  Court  of  Conecuh. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  defendant  and  petitioner  in  this  case,  W.  H.  Herring- 
ton,  was  indicted  for  embezzlement;  the  indictment  being 
found  in  October,  1886,  and  charging,  in  different  counts, 
embezzlement  of  the  county  revenues,  and  embezzlement  by  an 
agent  or  bailee.  Being  duly  arraigned  and  put  on  his  trial, 
the  defendant  pleaded  guilty  to  the  first  count  in  the  indict- 
ment, and  a  nolle-pros,  wb^^  entered  as  to  the  others;  and  the 
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(Herrington  v.  The  State.) 
court  thereupon  rendered  judgment  sentencing  him  to  im- 
prisonment in  the  penitentiary  for  the  term  of  one  year. 
The  defendant  afterwards  moved  to  correct  and  amend  this 
judgment,  on  the  ground  that  he  could  not  be  lawfully  sen- 
tenced to  the  penitentiary  for  a  term  of  twelve  months;  but 
the  court  overruled  and  refused  the  motion.  On  this  judg- 
ment he  then  sued  out  a  writ  of  error  to  this  court,  and  here 
assigned  the  judgment  as  error;  and  he  also  applied  by  peti- 
tion for  a  writ  of  habeas  corpus,  to  procure  his  discharge 
from  custody.  The  two  cases  were  argued  and  submitted 
together. 

N.  Stall  WORTH,  John  Gamble,  and  H.  A.  Herbert,  for 
the  petitioner  and  plaintiflF  in  error,  cited  Ounter  v.  State, 
83  Ala.  101;  Ex  parte  McKivett,  55  Ala.  236;  Ex  parte 
Crews,  78  Ala.  457;  State  v.  Metcalf,  75  Ala.  42;  Smith  v. 
State,  76  Ala.  69. 

W.  L.  Martin,  Attorney-General,  for  the  State,  cited  De- 
Bardelaben  v.  Slate,  50  Ala.  179;  Bradley  v.  State,  69  Ala. 
318;  2  Brick.  Digest,  463,  §§  44-5;  3  76.  749,  §  28. 

STONE,  C.  J. — The  petitioner  for  habeas  corpus — appel- 
lant in  the  case  on  error — was  indicted  for  embezzlement 
under  section  4275  of  the  Code  of  1876,  pleaded  guilty,  and 
was  convicted.  Up  to  this  point,  it  is  not  complained  that 
the  trial  court  committed  any  error.  Only  the  judgment  of 
the  court  is  complained  of.  The  defendant  was  sentenced  to 
confinement  in  the  penitentiary  for  one  year. 

The  statute  under  which  the  defendant  was  tried  and  con- 
victed was  a  section  of  the  Bevenue  Law,  approved  March  6, 
1876. — Sess.  Acts,  pp.  84-5.  Its  language  is:  "That  if  any 
officer,  or  person,  knowingly  converts  or  applies  any  of  the 
revenue  of  the  State,  or  of  any  county  thereof,  to  his  own 
use,  or  to  the  use  of  any  other  person,  he  shall  be  deemed 
guilty  of  a  felony,  and,  upon  conviction  thereof,  must  be 
fined  not  less  than  two  hundred,  nor  more  than  one  thousand 
dollars,  and  be  imprisoned  in  the  penitentiary  not  less 
than  one  year,  one  or  both,  at  the  discretion  of  the  court 
trying  the  same ;  and  the  prosecution  therefor  may  be  com- 
menced at  any  time  within  six  years  from  the  time  of  such 
conversion." 

On  the  next  day,  March  7,  1876,  the  act  was  approved, 
fixing  a  new  grade  of  punishment  of  persons  convicted  of 
Vol.  lxxxvii. 
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[HeJlrrington  v.  The  State,] 
felonies. — Seas.  Acts,  287.  That  statute  was  carried  into 
the  Code  of  1876  as  section  4450,  and  is  as  follows:  "And 
in  all  cases  in  which  the  period  of  imprisonment  or  hard  labor 
is  more  than  two  years,  the  sentence  must  be  to  imprison- 
ment in  the  penitentiary;  and  in  all  cases  of  convictions  for 
felonies,  in  which  the  imprisonment  or  hard  labor  is  for 
more  than  twelve  months,  and  not  more  than  two  years,  the 
judge  may  sentence  the  party  to  imprisonment  in  the  peni- 
tentiary, or  confinement  in  the  county  jail,  or  for  hard  labor 
for  the  county,  at  his  discretion ;  and  in  all  cases  in  which 
the  imprisonment  or  sentence  to  hard  labor  is  for  twelve 
months  or  less,  the  party  must  be  sentenced  to  imprisonment 
in  the  county  jail,  or  to  hard  labor  for  the  county." 

Our  interpretation  of  these  statutes  is,  that  the  one  last 
approved  dominates  the  other,  and  that  when  the  punishment 
imposed  does  not  exceed  one  year  in  duration,  there  is  no 
power  to  imprison  in  the  penitentiary,  in  a  case  circumstanced 
as  this  is. — Ounter  v.  State,  83  Ala.  96.  This  rule  would 
probably  not  apply,  if  the  statute  defining  the  punishment 
for  the  crime  had  been  later  in  date  than  the  one  which  fixed 
the  grades  of  punishment.  The  doctrine  of  implied  repeal, 
by  later  expression  of  legislative  will,  would  probably  pre- 
vail in  such  case. 

It  is  contended  that,  because  the  Circuit  Court  exceeded 
its  authority  in  the  matter  of  fixing  the  punishment,  the  pris- 
oner should  be  absolutely  discharged.  We  can  not  agree  to 
this.  He  is  subject  to  punishment,  and  rightly  in  custody. 
The  only  error  is  in  declaring  the  kind  of  punishment  he 
shall  undergo.  The  law  has  declared  what  kind  of  punish- 
ment may  be  inflicted  on  him,  and  there  is  not  shown  to  have 
been  any  obstacle  in  trie  way  of  its  infliction. — Ex  parte 
Simmons,  62  Ala.  416. 

When  there  is  no  power  to  impose  either  imprisonment  or 
hard  labor,  or  when  the  punishment  the  statute  authorizes 
can  not  be  carried  into  effect,  by  reason  of  the  failure  of  the 
proper  authorities  to  make  the  necessary  orders,  or  to  pro- 
vide the  necessary  machinery  for  its  enforcement,  then 
restraint  may,  and  sometimes  does,  become  unlawful,  and 
the  prisoner  will  be  discharged. — Ex  parte  McKivett,  55  Ala. 
236;  Staie,  tise,  v.  Metcalf,  75  Ala.  42;  Ex  parte  Crews, 
78  Ala.  451;  Ex  parte  Buckalew,  84  Ala.  460. 

The  judgment  in  this  case,  fixing  the  penalty,  must  be, 
and  is  reversed,  but  the  prisoner  will  not  be  discharged. 

Counsel  on  each  Bide  d^^ire,  wd  have  so  indorsed  on  the 
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[Ex  parte  Barker.  I 

transcript,  that  if  this  case  is  reversed,  and  the  prisoner  not 
discharged,  the  cause  shall  not  be  remanded  for  sentence, 
but  that  this  court  proceed  to  render  the  proper  sentence. 
We  think  we  have  no  power  to  do  so.  The  statute  lodges 
that  discretion  with  the  Circuit  Court,  not  with  us.  We  can 
not  know  whether  that  court  would  elect  to  impose  imprison- 
ment in  the  county  jail,  or  hard  labor  for  the  county,  nor 
whether  it  would  be  content  with  a  term  of  one  year  in  any 
form  of  punishment  other  than  imprisonment  in  the  peni- 
tentiary. That  whole  subject  the  law  confides  to  him.  Nor 
,can  we  know  what  rate  per  diem  the  court  would  allow  the 
prisoner  in  working  out  the  judgment  for  costs. — Code  of 
1876,  §  4731;  Code  of  1886,  §  4504. 

The  judgment  of  the  Circuit  Court  is  reversed,  back  to 
the  conviction — no  farther — and  the  cause  remanded,  that 
the  Circuit  Court  may  render  the  proper  sentence. — Ex  parte 
Simmons,  62  Ala.  416. 

Reversed  and  remanded. 


j,gj  1*1  Ex  parte  Barker. 

AppUcaUon  for  Discharge  on  Habeas  CorjyiLs. 

1 .  Fugilives  from  justice;  extradition  proceedingsy  founded  on  void  or 
defective  process . — A  person  who  was  arrested  in  Georgia,  without  lejjal 
process,  or  under  a  void  warrant  issued  by  an  Alabama  magistrate,  and 
QMlivered,  as  a  fugitive  from  justice,  into  the  custody  of  an  agent  of  the 
State  of  Alabama,  under  extradition  proceedings  instituted  after  his 
arrest,  can  uot  claim  to  be  discharged  from  custody  on  habeas  corpus, 
because  his  arrest  was  illegal,  nor  because  of  defects  in  the  warrant  on 
which  the  extradition  proceedings  were  based,  when  it  appears  that  he 
is  held  in  custody  under  a  capias  on  an  indictment  since  found,  for  the 
same  offense,  and  that  the  executive  authorities  of  Georgia  have  not 
complained  of  the  illegal  arrest. 

Application  by  petition  on  the  part  of  Wm.  M.  Barker, 
for  the  writs  of  habeas  corpus,  cerliorari,  and  other  neces- 
sary remedial  process,  to  procure  his  discharge  from  the 
custody  of  the  sheriff  and  jailer  of  Elmore  county;  a  dis- 
charge having  been  refused  by  Hon.  Wm.  A.  Austin,  the 
probate  judge  of  said  county,  to  whom  the  application  for  a 
discharge  was  first  made.  The  petition  alleged,  and  the 
accompanying  exhibits  showed,  that  on  the  8th  November, 
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[Ex  parte  Barker.] 

1888,  an  affidavit  was  made  before  Judge  Austin,  as  judge 
of  the  County  Court,  by  one  F.  L.  Barker,  charging  that 
the  petitioner,  W.  M.  Barker,  "took  and  carried  away  gold 
and  silver  coin,"  of  the  value  of  $3,000,  the  personal  prop- 
erty of  Isaiah  Barker;  that  a  warrant  for  his  arrest  was 
thereupon  issued,  returnable  before  the  judge  of  the  County 
Courts  to  answer  a  charge  of  grand  larceny ;  that  the  peti- 
tioner was  arrested  under  this  warrant,  on  tiie  18th  Decem- 
ber, 1888,  by  the  sheriff  of  DeKalb  county,  Georgia,  where 
he  was  teaching  school,  and  was  delivered,  a  day  or  two 
afterwards,  into  the  custody  of  A.  M.  Powell,  the  sheriff  of 
Elmore  county,  Alabama,  and  Ernest  McCain,  his  deputy, 
as  the  agents  of  the  State  of  Alabama,  under  extradition 
proceedings  instituted  against  him  as  a  fugitive  from  justice ; 
that  he  was  brought  back  by  them  into  Alabama,  and  lodged 
in  the  jail  of  Elmore  county,  to  answer  the  charge  of  grand 
larceny.  The  requisition  of  Governor  Seay,  of  Alabama,  on 
Governor  Gordon,  of  Georgia,  was  in  regular  form,  and  was 
dated  the  19th  December.  On  the  24th  December,  after 
the  petitioner  had  been  lodged  in  the  jail  of  Elmore  county, 
an  order  of  commitment  was  made  by  Judge  Austin,  "sitting 
as  committing  magistrate  on  preliminary  hearing,"  which, 
after  reciting  that  the  defendant,  on  his  arraignment  charged 
with  the  offense  of  grand  larceny,  "came  into  open  court, 
and  waives  preliminary  examination,"  commanded  the  jailer 
to  receive  and  detain  him  in  custody  until  legally  discharged ; 
and  the  sheriff  was  authorized,  by  indorsement  on  the  order, 
to  admit  him  to  bail  in  the  sum  of  $2,000,  conditioned  for 
his  appearance  at  the  next  term  of  the  Circuit  Court.  On 
the  7th  March,  1889,  a  capias  for  his  arrest  was  issued  by 
the  clerk  of  the  Circuit  Court,  which  recited  that  an  indict- 
ment for  grand  larceny  had  been  found  against  him  at  the 
Spring  term,- 1889;  and  the  sheriff  returned  it  executed,  "by 
arresting  said  defendant,  and  retaining  him  in  jail." 

The  petition  for  habeas  corpus^  addressed  to  Judge  Austin, 
was  filed  on  the  7th  March,  1889.  In  it  the  petitioner 
alleged  that  he  was  a  citizen  of  Georgia  at  the  time  of  his 
arrest,  and  was  arrested  without  any  legal  warrant  or  pro- 
cess; that  the  extradition  proceedings  against  him  were  void, 
because  founded  on  an  affidavit  which  charged  no  offense, 
and  because  they  were  instituted  after  his  arrest  in  Georgia; 
and  that  he  was  still  held  in  custody  "under  and  by  virtue 
of  said  process  and  none  other."  In  his  return  to  the  writ, 
the  jailer  justified  under  the  original  warrant  of  arrest,  with 
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[Ex  parte  Barker.] 
the  affidavit  on  which  it  was  founded,  the  extradition  pro- 
ceedings, the  subsequent  order  of  commitment  made  by 
Judge  Austin,  and  the  capias^  which  were  made  exhibits. 
The  original  affidavit,  as  set  out  in  the  return,  alleged  that 
the  money  was  taken  and  carried  away  feloniously.  The 
petitioner  traversed  the  return,  alleging  that  the  word  felo- 
niously was  not  used  in  the  original  affidavit,  and  that  he  was 
held  in  custody  solely  under  and  by  virtue  of  the  process  set 
out  in  his  petition.  On  the  hearing,  March  14th,  the  solic- 
itor of  the  circuit  intervened  in  the  name  of  the  State, 
denied  that  the  petitioner  was  a  citizen  of  Georgia  at  the 
time  of  his  arrest,  and  alleged  that  he  was  a  citizen  of  Ala- 
bama at  the  time  of  the  commission  of  the  offense  with  which 
he  was  charged,  and  was  a  fugitive  from  justice  from  Ala- 
bama at  the  time  of  his  arrest  in  Georgia.  On  the  evidence 
adduced.  Judge  Austin  refused  to  discharge  the  petitioner; 
and  on  these  facts  he  renewed  his  application  to  this  court. 

Parsons,  Darby  &  Burney,  for  the  petitioner. — The 
original  affidavit,  on  which  the  proceedings  against  the  peti- 
tioner were  founded,  charged  no  criminal  offense. — Morning- 
star  V.  State,  55  Ala.  148 ;  McMullen  v.  State,  53  Ala.  531 ; 
Williams  v.  State,  44  Ala.  396 ;  jRoundtree  v.  State,  58  Ala. 
381;  1  Hale's  P.  C.  504;  2  lb.  184.  The  warrant  of  arrest, 
if  legal  and  valid,  could  have  no  extra-territorial  force  or 
efficacy ;  and  the  arrest  under  it  in  Georgia,  by  a  sheriff  of 
that  State,  was  a  trespass, — a  high-handed  outrage.  But 
the  warrant  itself  was  void,  because  it  was  based  on  an  affi- 
davit which  charged  no  offense,  and  because  the  officer  by 
whom  it  was  issued  had  no  jurisdiction  of  felonies. — Code, 
§§  4197,  4201,  4204.  The  extradition  proceedings  were 
void,  because  they  were  founded  on  an  affidavit  which 
charged  no  offense,  and  because  it  was  not  made  before  a 
proper  officer.  The  extradition  of  fugitives  was  once  a 
matter  of  comity,  but  now  it  is  a  matter  of  statutory  right, 
and  governed  entirely  by  statutory  provisions. — U.  S.  Rev. 
Statutes,  §  5278;  State  v.  Vanderpool,  5  Grim.  Law  Maga- 
zine, 50;  Mohr^s  case,  73  Ala.  503;  Spear  on  Extradition, 
297-8.  The  extradition  proceedings,  even  if  valid  and  reg- 
ular on  their  face,  could  not  justify  an  illegal  arrest,  a  mere 
trespass,  made  or  committed  before  they  were  instituted; 
nor  can  the  subsequent  judicial  proceedings  in  Alabama  be 
invoked  for  that  purpose.  Extradition  proceedings  are  only 
authorized  in  specified  cases,  and  intended  to  secure  the 
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presence  of  the  ftigitive  to  answer  the  particular  charge  on 
which  they  were  instituted.  He  can  not  be  held,  after  arrest 
and  surrender,  to  answer  other  criminal  prosecutions;  and 
this  must  include  judicial  proceedings  instituted  after  his 
arrest— Spear  on  Extradition,  72,  570-72,  530;  47  Mich. 
481;  Whart.  Crim.  Law,  7th  ed.,  vol.  3,  p.  34,  §  2956  a. 

Wm.  L.  Mabtin,  Attorney-General,  contra,  cited  51  Amer. 
Dea  400;  28  Fed.  Eep.  653;  34  lb.  525;  Ker  v.  People, 
110  ni.  627;  51  Amer.  Eep.  706;  119  U.  S.  436;  73  Ala. 
503;  9  Wend.  212;  23  Fed.  Eep.  32. 

80MEEVILLE,  J. — The  prisoner  was  arrested  in  the 
State  of  Georgia,  without  legal  process,  and  was  afterwards 
handed  over  by  the  officers  of  the  law  in  that  State  into  the 
custody  of  one  McCain,  who  acted  as  agent  of  the  State  of 
Alabama,  under  a  warrant  issued  by  the  Governor  of  the 
latter  State  under  the  inter-state  extradition  laws  of  the 
United  States.  This  was  done  pursuant  to  a  warrant  of  the 
Governor  of  Georgia.  These  extradition  papers  are  claimed 
to  have  been  so  defective  as  to  confer  no  jurisdiction  on  any 
of  the  officers,  in  whose  custody  the  prisoner  has  been 
detained. 

The  return  made  to  the  writ  of  habeas  corpus  by  the 
deputy-sheriff  of  Elmore  county  shows  that  the  petitioner 
was  detained  in  his  custody,  not  only  under  the  authority 
conferred  by  these  papers,  but  by  virtue  of  a  capias  issued 
on  an  indictment  for  the  offense  of  grand  larceny — the  same 
crime  for  which  he  was  extradited  from  the  State  of  Georgia 
as  a  fugitive  from  justice  from  Alabama. 

The  proposition  contended  for  by  the  petitioner's  counsel 
may  be  reduced  to  this:  that  the  petitioner  is  entitled  to  be 
discharged  from  custody,  and  should  be  allowed  reasonable 
time  to  make  good  his  escape  again  fr*om  this  State,  because 
he  was  illegally  ari'ested  in  Georgia  and  brought  into  Ala- 
bama. 

This  proposition  is  not  sound,  and  there  is  an  overwhelm- 
ing array  of  authority  against  it  We  may  admit  that  the 
affidavit,  charging  the  offense  upon  which  the  extradition 
warrant  was  based,  was  fatally  defective  in  omitting  the 
word  'feloniously"  before  the  words  "took  and  carried  away," 
which  purport  to  charge  the  crime  of  grand  larceny,  and,  for 
this  reason,  the  affidavit  legally  charges  no  crime.  And  we 
premise  also,  that  when  the  affidavit  in  such  cases  fails  on  its 
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face  to  state  facts  which  constitute  a  crime,  the  defect  is 
jurisdictional,  and  may  be  ascertained  and  declared  by  the 
investigating  tribunal,  on  an  application  for  the  writ  of 
habeas  corpus, — U.  S.  Rev.  Stat,  §  5278;  Spear  on  Extra- 
dition, pp.  471-472,  477,  498,  548;  7  Amer.  &  Eng.  Encyc. 
Law,  632,  637;  People  v.  Brady,  56  N.  Y.  182. 

So,  without  affecting  the  merits  of  this  case,  it  might  be 
admitted  for  the  sake  of  argument,  as  contended,  that  the 
judge  of  the  County  Court  of  Elmore  county  had  no  authority 
to  issue  a  warrant  for  the  arrest  of  a  person  for  a  felony — 
although  it  is  obvious  that  he  is  invested  by  the  statute  with 
this  authority  as  a  lawful  magistrate  (Code,  1886,  §§  4255, 
4279,  4680) ;  and  although  "  an  affidavit  made  before  any 
magistrate  of  a  State  or  Territory,"  certified  as  authentic  by 
the  Governor  of  the  demanding  State,  is  obviously  sufficient, 
if  otherwise  objectionable,  under  the  Federal  statute  gov- 
erning the  subject  of  the  extradition  of  fugitives  from  justice 
between  the  States  and  Territories.— U.  S.  Rev.  Stat.  §5278; 
Hurd  on  Habeas  Corpus  (2d  Ed.),  610. 

It  nevertheless  is  true,  that  the  courts  of  a  State  will  not 
generally  investigate,  either  on  habeas  corpus  proceedings, 
or  on  final  trial,  the  mode  of  the  prisoner's  capture,  whether 
it  was  legal  or  illegal — whether  it  was  under  lawful  process 
or  without  any  process  at  all — where  he  has  fled  to  another 
State  or  country,  and  been  brought  again  into  its  jurisdiction. 
The  question  is  the  legality  of  the  prisoner's  detention,  not 
the  legality  of  his  arrest,  unless  on  the  complaint  of  the  Gov- 
ernor of  the  State  whose  laws  were  violated  by  such  unlawful 
arrest.  The  person  making  the  arrest  may  be  prosecuted 
criminally  for  kidnapping,  or  be  held  liable  to  respond  in 
civil  damages  for  false  imprisonment;  but  the  prisoner  can 
not  himself  claim  to  be  released,  from  any  legal  process  for 
the  same  crime,  under  authority  of  which  he  may  be  detained 
in  the  custody  of  the  law.  In  other  words,  the  mere  fact 
that  the  prisoner,  being  a  fugitive  from  justice,  was  kidnap- 
ped in  aiiother  Stat6 — to  put  the  case  strongly — and  was 
brought  into  this  State,  is  alone  no  reason  why  he  should  be 
released,  unless  the  demand  for  release  is  made  by  the  Gov- 
ernor, or  other  executive  authority  of  such  foreign  State. 
This  is  the  accepted  doctrine  of  the  State  and  Federal  courts, 
and  is  founded  on  an  ancient  and  well  settled  principle  of 
the  common  law. — Spear  on  Extradition,  pp.  181,  492,  554; 
7  Amer.  &  Eng.  Ency.  Law,  643,  653,  note;  Matter  of  FeU 
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fer,  57  Amer.  Dec.  400,  note,  and  cases  cited ;  Com,  v.  Skaw^ 
6  Crim.  Law  IMEag.  (1885),  245. 

In  Ex  parte  Scott,  9  Barn.  &  Cress.  446,  a  case  of  habeas 
corpus,  the  prisoner,  a  female,  had  been  arrested  at  Brussels, 
without  anthority  of  law,  and  brought  baclt  to  England. 
Lord  Tenterden  refused  to  inquire  into  the  circumstances  of 
her  arrest,  whether  legal  or  illegal,  upon  its  being  made  to 
appear  that  an  indictment  had  been  found  against  her  in  the 
proper  jurisdiction  in  England,  where  the  investigation 
occurred,  and  the  crime  was  alleged  to  have  been  committed. 
It  was  not  denied,  that  the  foreign  country,  whose  laws  may 
have  been  violated  by  the  illegal  arrest,  could  vindicate  their 
breach  by  making  demand  for  the  prisoner's  return. 

In  Dovfs  case,  18  Penn.  St.  37,  the  prisoner  had  escaped 
from  justice  in  Pennsylvania,  and  fled  to  Dd^ichigan.  He  was 
arrested  in  the  latter  State,  without  legal  authority,  and 
brought  back  to  the  former  State,  where  a  prosecution  was 
pending  against  him  for  forgery.  He  was  held  not  to  be 
entitled  to  his  discharge,  his  release  not  being  demanded  by 
the  executive  of  ]tfichigan. 

In  Slate  v,  Brewster,  7  Vt  118,  where  the  prisoner  had 
been  kidnapped  in  Canada,  and  forcibly  brought  into  the 
State  of  Vermont,  his  discharge  was  refused,  and  he  was 
held  liable  to  answer  an  indictment  for  crime  in  the  latter 
State. 

A  like  ruling  was  made  in  Ker  v.  People,  110  HI.  627; 
8.  c,  51  Amer.  Rep.  706,  in  the  case  of  one  who  had  been 
seized  by  private  persons  in  Peru,  without  warrant  of  law, 
and  was  brought  to  California,  and  from  thence  to  the  State 
of  Hlinois  by  process  of  extradition.  The  authorities  on  the 
subject  are  ably  reviewed  in  this  case  by  Scott,  J. ;  and  the 
United  States  Supreme  Court,  on  appeal  to  that  tribunal,  de- 
clined to  disturb  the  judgment  of  the  Supreme  Court  of 
Illinois. — Ker  v,  Illinois,  119  U.  S.  436.  See,  also.  Spear 
on  Extradition,  181-186;  Ker's  case,  18  Fed.  Rep.  167. 

It  is  not  denied  that  the  crime  of  grand  larceny  described 
in  the  capias  on  the  indictment  against  the  prisoner,  and 
under  which  the  sheriff  claims  to  detain  him,  is  the  same 
offense  as  that  intended  to  be  charged  in  the  extradition  war- 
rant of  the  Governor.  There  can  be  no  serious  question, 
under  these  circumstances,  of  the  legality  of  the  petitioner's 
detention  under  the  capias  on  this  indictment,  irrespective 
of  all  other  questions  discussed  in  the  briefs  of   counsel. 
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Fetter's  case,  23  N.  J.  Law,  311;  s.  c,  57  Amer.   Dec.  382; 
7  Amer.  &  Eng.  Encyc.  Law,  627-628. 

The  application  for  the  writ  of   habeas  corpus  must  be 
denied. 


Davis  V.  The  State. 

Indictment  for  Criminal  Possession  of  Burglarious  Imple- 
ments. 

1.  Possession  of  burglarious  implements ^  as  criminal  offense. — Under 
statutory  provisions,  the  possession  of  '*any  implement  or  instrument 
designed  and  intended  to  aid  in  the  commibsion  of  burglary  or  larceny 
fin  this  State  or  elsewhere],"  is  declared  to  be  a  misdemeanor  ^Code, 
§  3788) ;  but,  while  the  offense  consists  of  the  possession,  with  the  crim- 
inal intent  to  use  the  implements,  the  bracketed  words  are  no  part  of 
it,  and  the  statute  is  to  be  read  as  if  they  were  omitted. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

The  indictment  in  this  case  charged,  that  the  defendant 
"had  in  his  possession  an  implement  or  instrument  designed 
and  intended  by  him  to  aid  in  the  commission  of  burglary 
or  larceny,  in  this  State  or  elsewhere,  against  the  peace," 
&c.  There  was  no  demurrer,  or  other  objection  to  the  in- 
dictment; and  issue  being  joined  on  the  plea  of  not  guilty, 
the  trial  resulted  in  a  verdict  of  guilty,  and  the  imposition  of 
a  fine  of  $300 ;  to  which  the  court  added  twelve  months  hard 
labor  for  the  county,  and  an  additional  term  of  209  days  on 
non-payment  of  the  costs.  The  refusal  of  a  charge  asked  by 
the  defendant,  which  is  set  out  in  the  opinion  of  the  court,  is 
the  only  matter  to  which  an  exception  was  reserved. 

E.  P.  MoRRissETT,  for  appellant. — The  possession  of 
burglarious  tools  is  not  a  statutory  offense  (Code,  §  3788), 
unless  the  party  has  the  criminal  intent  to  use  them.  The 
use  of  such  implements  burglariously  elsewhere  would  not  be 
an  offense  against  the  laws  of  Alabama ;  nor  can  the  intent  to  so 
use  them  elsewhere,  while  in  possession  here,  be  an  offense 
against  our  laws,  without  giving  them  an  extra-territorial 
operation.   To  constitute  a  crime,  a  criminal  act  must  concur 
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with  a  criminal  intent,  both  being  aimed  against  the  laws  of 
the  jnrifidiction  which  seeks  to  punish  it. 

W.  L.  Martin,  Attorney-General,  contra,  cited  Ivey  v. 
State-,  12  Ala.  276. 

CIjOPTON,  J. — The  statute,  under  which  appellant  was 
indicted  and  convicted,  declares  "any  person,  who  has  in  his 
possession  any  implement  or  instrument  designed  and  in- 
tended to  aid  in  the  commission  of  burglary  or  larceny  in 
this  State  or  elsewhere,''  to  be  guilty  of  a  misdemeanor. 
Code,  1886,  §  3788.  On  the  trial,,  the  defendant  requested 
the  court  to  instruct  the  juryj  that  before  they  can  convict, 
ihey  must  be  satisfied  beyond  a  reasonable  doubt  that  the 
implements  or  instruments  found  in  his  possession  were  de- 
signed and  intended  to  aid  in  the  commission  of  burglary  or 
larceny  in  this  State.  By  the  limited  terms  of  the  charge, 
no  effect  or  operation  is  allowed  to  the  words,  or  elsewhere, 
as  used  in  the  statute.  It  is  predicated  upon  the  interpre- 
tation of  the  statute,  that  the  offense  which  it  proposes  to 
punish  is  the  intent  to  commit  burglary  or  larceny.  The 
argument,  based  on  this  hypothesis,  is,  that  it  is  not  compe- 
tent for  the  legislature  to  enact  a  law  to  punish  the  intent  to 
commit  a  crime  beyond  the  territorial  limits  of  the  State ;  and 
that^  as  the  operation  of  the  words  referred  to  is  to  give  the 
statute  an  exixa-territorial  force,  it  should  be  read  as  if  those 
words  were  expunged. 

It  is  true,  that  the  mere  possession  of  burglarious  imple- 
ments or  instruments  does  not  constitute  the  offense  created 
by  the  statute;  neither  is  the  mere  intent  to  commit  either 
of  the  crimes  designated.  The  denunciation  of  the  statute  is 
directed  against  the  possession  of  such  implements  or  instru- 
ments, with  the  design  or  intent  to  use  them  in  the  attempt 
to  commit  either  burglary  or  larceny,  as,  where,  and  when 
opportunity  may  offer.  The  unlawful  act,  and  the  vicious 
intent,  must  concur  to  complete  the  statutory  offense.  The 
purpose  of  the  statute  is  the  security  of  property,  and  the 
prevention  of  crime,  by  declaring  the  possession  of  imple- 
ments or  instruments  which  are  capable  of  aiding  the  com- 
mission of  burglary  or  larceny,  with  the  design  and  intent 
to  use  them,  a  criminal  offense.  The  terms,  in  this  State  or 
elsewhere,  constitute  no  part  of  the  definition  of  the  statutory 
offense.  They  are  used  for  the  purpose  of  excluding  a  con- 
clusion, that  the  place  where  it  may  be  intended  to  use  the 
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implements  or  inBtnimentB  is  a  coBstituent  of  the  offense  de- 
nounced by  the  statute. — Ivey  v.  Stale,  12  Ala.   276.     The 
charge  was  properly  refused. 
AflBrmed. 


d^i^l  EmQionds  i;.  The  State. 

Indictment  for  Burglary. 

1.  Sufficiency  of  indictment  in  averring  ownership  of  house. — An  in- 
dictment for  burglary,  in  breaking  and  entering  the  store-house  '*of  the 
Perry  Mason  Shoe  Company,"  must  either  allege  that  said  company  is 
a  corporation,  or,  if  it  be  a  partnership,  must  allege  that  fact,  and  state 
the  names  of  the  individual  partners,  showing  that  the  defendant  is  not 
one  of  them. 

From  the  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  S.  E.  Greene. 

The  defendants  in  this  case,  John  Emmonds  and  Henry 
Williams,  were  jointly  indicted  for  burglary,  in  breaking  and 
entering  "the  store  of  the  Perry  Mason  Shoe  Company;" 
were  jointly  tried  and  convicted,  and  sentenced  to  the  peni- 
tentiary for  the  term  of  two  years.  There  was  no  demurrer 
to  the  indictment,  and  no  motion  in  arrest  of  judgment  On 
the  trial,  as  the  bill  of  exceptions  states,  "it  was  proved  that 
the  Perry  Mason  Shoe  Company  was  a  corporation,  duly 
organized  under  the  laws  of  Alabama,  and  composed  of 
divers  persons;"  and  thereupon  the  defendairts  asked  the 
court  to  charge  the  jury,  "  that  if  they  find  from  the  evi- 
dence that  the  Perry  Mason  Shoe  Company  is  a  corporation, 
there  is  a  fatal  variance  between  the  allegations  and  the  proof, 
and  they  can  not  find  the  defendants  guilty."  The  court 
refused  this  charge,  and  the  defendants  excepted. 

No  counsel  appeared  in  this  court  for  the  appellants. 

W.  L.  Martin,  Attorney-General,  for  the  State,  cited 
1  Bish.  Crim.  Pro.,  §  576;  Seymour  v.  Thomas  Harrow  Co.y 
81  Ala.  250;  An.  &  Ames  on  Corp.,§  632;  1  Archb.  P.  &  Ev. 
245;  2  lb.  1167;  Lockett  v.  State,  (iS  Ala.  5;  4  Amer.  &  En. 
Encyc.  Law,  285,  note. 
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MoCLELLAN,  J. — The  indictmont  charges  the  breaking 
and  entering  "of  the  store  of  the  Perry  Mason  Shoe  Com- 
pany," with  the  intent  to  steal,  &c.  The  sole  question  pre- 
sented by  the  record  for  onr  consideration  is,  whether  the 
allegation  as  to  the  ownership  of  the  house  entered  is  suffi- 
cient One  of  the  essentials  of  a  charge,  in  offenses  against 
property,  is  the  negation  of  the  defendant's  ownership,  by 
such  averments  as  show  affimatively,  that  the  property,  gen- 
eral or  special,  against  which  the  crime  is  laid,  is  in  another. 
It  is  on  this  principle  that  indictments  charging  offenses 
against  the  property  of  partnerships  are  bad,  unless  the 
names  of  the  individuals  composing  the  firm  are  set  out ;  for 
otherwise  it  is  not  shown  that  the  crime  could  have  been  com- 
mitted of  the  property,  as  non  constat,  but  that  the  defendant 
is  one  of  the  partners,  and  as  such  is  entitled  to  do,  with  re- 
spect to  the  partnership  property,  the  precise  thing  charged 
against  him  as  a  crime. — Davis  v.  State,  54  Ala.  88;  Beall 
V.  State,  53  Ala.  460;  Graves  v.  State,  63  Ala.  134. 

If  the  property  is  laid  in  a  corporation,  it  is  not  neces- 
sary to  state  the  names  of  its  shareholders,  as  they,  in  their 
individual  capacities,  have  no  more  control  or  possession  of 
it  than  strangers,  and  whether  the  defendant  be  a  share- 
holder or  not  is  immaterial.  But  the  indictment  should  aver 
facts  which  show  that  the  company  is  a  corporation.  The 
use  of  a  name  which  may  import  a  corporation,  or  which,  on 
the  other  hand,  may  be  that  of  a  voluntary  association  or  a 
simple  partnership,  will  not  suffice.  It  is  enough  in  civil 
causes,  depending  on  corporate  character,  at  least  on  appeal, 
to  allege  a  name  appropriate  to  a  corporation  {Seymour  v. 
Thomas  Harrow  Co.,  81  Ala.  252) ;  but  the  rule  which  re- 
quires indictments  to  aver  every  fact  necessary  to  an  affirm- 
ation of  guilt,  is  not  satisfied,  as  long  as  any  one  of  these 
facts  is  left  to  implication  or  inference.  The  Perry  Mason 
Shoe  Company  bears  a  name  appropriate  to  corporate  exist- 
ence ;  yet  it  may  be  that  of  a  voluntary  association  of  two 
or  more  individuals,  each  having  the  right  to  break  into  and 
enter  the  store-house  of  the  company,  and,  for  aught  that 
appears  in  the  indictment,  the  defendant  may  be  one  of  these 
associates;  so  that,  if  every  fact  set  forth  be  admitted,  the 
court  could  not  say  that  the  defendants  were  guilty  of  the 
crime  of  burglary.  These  considerations  lead  us  to  the  con- 
clusion, which  is  supported  by  the  weight  of  authority,  that 
when  property,  against  or  in  reference  to  which  an  offense 
is  charged,  belongs  to  a  private  corporation,  the  fact  that  the 
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company  is  a  corporation  must  be  alleged  — People  v.  Swartz^ 
32  Cal.  160;  Wallace  v.  People,  63  111.  452;  State  v.  Mead, 
27  Vt.  722;  Cohen  v.  People,  5  Park.  C.  R.  330;  2Ru88.  on 
Crimes,  100;  Whart  Cr.  PI.  &  Pr.,  §  110  (n.  1);  Johnson 
V.  State,  73  Ala.  483. 

If  the  Perry  Mason  Shoe  Company  is  a  corporation,  that 
fact  is  not  alleged ;  if  it  be  a  partnership,  the  names  of  the 
partners  are  not  given;  and  in  either  view,  the  indictment 
was  bad. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


Coleman  v.  The  State. 

Indictment  for  Orand  Larceny, 

1 .  To  what  witness  may  testify,^ A  sheriff,  or  constable,  testifying  to 
a  conversation  liad  by  them  with  the  defendant,  prior  to  his  arrest,  in 
which  they  asked  him  whether  he  had  any  of  the  money  stolen  from 
the  prosecutor,  not  makin);  any  accusation  against  him,  may  testify 
"that  he  did  not  stand  still,  but  kept  turning  around  and  kicking  the 
ground,  and  would  not  look  at  them  ;''  but  not  "that  he  was  restless, 
nervous,  and  excited." 

2.  General  objection  to  evidence^  partly  admissible, — A  general  objec- 
tion to  evidence,  a  part  of  which  is  admissible,  may  be  overruled  en- 
tirely. 

3.  Testimony  as  to  defendants  arrest,  or  surrender, — ^The  sheriff,  by 
whom  the  defendant  was  arrested,  or  to  whom  he  surrendered,  having 
testified  that,  not  being  able  to  find  the  defendant,  "he  told  his  friends 
that  he  had  a  warrant  for  the  arrest  of  the  defendant,  and  sent  him 
word  to  come  in  and  give  himself  up — that  the  case  against  him  amounted 
to  nothing,  and  he  would  have  no  trouble  to  get  out  of  it;  that  the  de- 
fendant did  come  in  and  surrender  a  day  or  two  afterwards,  but  he  did 
not  know  the  defendant  got  his  message;"  held,  that  this  evidence  was 
improperly  admitted,  against  the  objection  of  the  defendant. 

4.  Argument  of  counsel  to  jury, — ^Gouhsel  should  not  be  allowed,  in 
argument  to  the  jury,  to  staters  fact  that  which  is  damaging  to  the  de- 
fendant, and  of  which  there  is  no  legal  evidence. 

6.  Charge  as  to  circumstantial  evidence, — A.  charge  asserting  that,  "to 
justify  conviction,  circumstantial  evidence  ought  to  exclude  a  rational 
probability  of  innocence,  and  a  conviction  ought  not  to  be  had  on  circum- 
stantial evidence,  when  direct  and  positive  evidence  is  attainable,"  is 
properly  refused,  as  tending  to  mislead  and  confuse  the  jury,  when  there 
is  some  direct  and  positive  evidence,  and  the  record  does  not  show  that 
any  other  was  attainable. 

From  the  Circuit  Court  of  Lauderdale. 
Tried  before  the  Hon.  H.  C.  Speake. 
The  defendant  in  this  case  was  indicted  for  the  larceny  of 
Vol.  lxxxvii. 
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one  hundred  dollars  in  gold  coin,  the  personal  property  of 
ThoB.  P.  Earnest,  consisting  of  four  $20  pieces,  one  $10 
piece,  and  two  $5  pieces.  On  the  trial,  the  prosecutor  testi- 
fied to  the  loss  of  his  money,  stated  circumstances  tending 
to  show  that  it  had  been  stolen,  and  identified  a  $20  gold 
coin,  which  had  a  peculiar  mark  on  it,  as  one  of  the  lost 
pieces.  The  coin,  as  one  Price  testified,  who  was  a  constable, 
was  delivered  up  to  him  by  Peter  McDaniel,  the  father  of 
Hilliard  McDaniel,  who  said  that  he  got  it  from  Hilliard, 
and  that  Hilliard  said  he  had  won  it.  This  occurred  at  the 
house  of  said  Peter,  when  the  sheriff  and  constable  had  gone 
there  to  arrest  Hilliard,  who  was  charged  with  the  larceny. 
Hilliard  was  arrested,  and  was  under  indictment  for  the 
offense,  when  he  was  introduced  as  a  witness  for  the  prose- 
cution in  this  case;  and  he  testified,  in  substance,  that  he 
went  with  the  defendant  to  Earnest^s  house  the  night  the 
money  was  stolen,  and  held  his  mule  while  the  defendant 
went  into  the  house,  and  that  the  defendant  gave  him  the 
gold  coin  on  their  return.  The  constable  further  testified 
that,  after  the  arrest  of  Hilliard,  he  went  with  the  sheriff 
to  see  the  defendant,  "and  asked  him  if  he  had  any  of  Hil- 
liard's  money,  not  mentioning  any  particular  kind  of  money ; 
that  they  made  no  charge  against  him,  and  said  nothing  about 
arresting  him,  but  only  asked  if  he  had  any  of  Hilliard^s 
money;  that  defendant  replied,  that  he  had  not,  nor  any- 
body elses  money  except  his  own,  and  that  was  greenbacks. 
Witness  was  then  asked,  if  he  observed  anything  unusual 
in  the  defendant's  manner  during  this  conversation ;  to  which 
question  the  defendant  objected,  and  excepted  to  its  allow- 
ance. The  witness  answered,  that  the  defendant,  during 
said  conversation,  was  restless,  nervous,  and  excited ;  that 
he  did  not  stand  still,  but  was  continually  changing  his  posi- 
tion, and  kicking  the  ground,  and  would  not  look  at  them. 
The  defendant  objected  to  this  answer,  and  moved  to  exclude 
it  from  the  jury;  which  motion  the  court  overruled,  and 
the  defendant  excepted."  The  testimony  of  the  sheriff,  as 
to  what  occurred  at  this  interview,  was  the  same  in  substance, 
and  almost  in  words ;  and  a  similar  exception  was  reserved 
to  its  admission. 

The  sheriff  testified,  also,  that  a  warrant  for  the  defendant's 
arrest  was  placed  in  his  hands  a  few  days  after  the  arrest  of 
Hilliard;  that  he  went  to  defendant's  house,  but  could  not 
find  him,  and  could  learn  nothing  about  him  by  inquiry 
among  his  neighbors.     "Witness  was  then   asked,   if  he 
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arrested  defendant,  and,  if  so,  how;  and  answered,  that  he 
adopted  a  ruse  and  entrapped  him,  and  was  satisfied  this 
brought  about  his  arrest.  To  this  the  defendant  objected, 
and  the  court  sustained  the  objection,  but  told  the  witness 
he  could  state  what  he  did,  and  not  give  his  opinion.  Wit- 
ness then  stated,  that  some  of  defendant's  friends  came  to 
town,  and  he  told  them  that  he  had  a  warrant  for  defendant's 
arrest,  and  sent  him  word  by  his  friends  to  come  in  and  give 
himself  up — that  the  case  against  him  amounted  to  nothing, 
and  he  would  have  no  trouble  to  get  out  of  it;  and  that  a 
day  or  two  thereafter  the  defendant  did  come  in  and  sur- 
render. Witness  stated,  also,  that  he  did  not  know  that 
defendant  got  the  message.  Defendant  objected  to  this  evi- 
dence, and  moved  to  exclude  it  from  the  jury;  which  motion 
the  court  overruled,  and  the  defendant  excepted." 

*'The  counsel  for  the  prosecution,  in  his  argument  to  the 
jury,  stated  that  defendant  Aed  to  the  woods  after  the  arrest 
of  Hilliard  McDaniel,  and  was  arrested  by  a  ruse  on  the  part 
of  the  sheriff.  The  defendant  asked  the  following  charges 
in  writing:  (1.)  'There  is  no  proof  in  this  case  that  the 
defendant  took  to  the  woods,  and  the  fact  that  he  was  not  at 
the  place  where  the  oflScer  sought  to  find  him,  if  it  be  a  fact, 
is  not  alone  evidence  that  he  was  avoiding  arrest.'  (2.) 
*To  justify  conviction,  circumstantial  evidence  ought  to 
exclude  a  rational  probability  of  innocence ;  and  a  convic- 
tion ought  not  to  be  had  on  circumstantial  evidence,  when 
direct  and  positive  evidence  is  attainable.'  The  court  re- 
fused each  of  these  charges,  and  the  defendant  duly  excepted 
to  the  refusal  of  each." 

Emmet  O'Neal,  for  appellant 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

STONE,  C.  J.— The  statement  of  the  sheriff,  and  of  the 
constable,  when  on  the  witness  stand,  that  on  a  certain 
occasion,  before  his  arrest,  the  defendant  was  "restless, 
nervous  and  excited,"  if  properly  objected  to,  would  have 
been  inadmissible. — Gassenheimer  v.  State^  52  Ala.  313; 
McAdory  v.  State,  59  Ala.  92.  But,  if  part  of  the  testimony 
offered  be  legal,  and  the  objection  is  to  the  whole  in  a  lump, 
the  court  is  not  bound  to  separate  the  legal  from  the  illegal, 
but  may  overrule  the  entire  objection. — 3  Brick  Digest, 
443,  §  570.     The  other  portions  of  the  evidence,  to  which, 
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as  a  whole,  a  single  objection  was  interposed,  were  legal,  and 
properly  allowed ;  and  there  is  nothing  in  these  objections. 
3  Brick  Dig.  437,  §§  455,  458;  Pollock  v.  Gantt,  69  Ala. 
373,  378. 

The  sherifiE  was  allowed  to  testify  as  a  witness,  "  that  some 
of  the  defendant's  friends  came  to  town,  and  he  told  them 
that  he  had  a  warrant  for  the  arrest  of  defendant;  that  he 
sent  defendant  word  by  his  friends  to  come  in  and  give  him- 
self np — ^that  the  case  against  defendant  amounted  to  nothing, 
and  that  he  would  have  no  trouble  to  get  out  of  it;  and  that 
a  day  or  two  thereafter  defendant  did  come  in  and  surrender. 
Witness  also  stated,  that  he  did  not  know  that  defendant  got 
the  message."  Defendant  excepted  to  the  admission  of  this 
evidence.     The  Circuit  Court  erred  in  this  ruling. 

There  was  no  legal  evidence  that  defendant  had  "fled  to 
the  woods,"  if  indeed  there  was  any  evidence  that  such  was 
the  case.  Counsel  should  not  be  permitted  to  state  as  fact 
that  which  is  damaging  to  defendant,  and  of  which  there  is 
no  legal  proo£ 

Charge  2  asked  by  the  defendant,  though  possibly  true  in 
some  states  of  proof,  was  rightly  refused  in  this  case.  It 
was  not  adapted  to  the  testimony.  There  was  some  positive 
proof — that  of  Hilliard  McDaniel — that  defendant  did  steal 
the  money,  and  the  record  does  not  tend  to  show  that  any 
additional,  positive  testimony  could  be  obtained,  or  was  in 
existence.  The  tendency  of  the  charge,  if  given,  would  have 
been  to  mislead  and  confuse  the  jury. — 3  Brick  Digest, 
111,  §§  73,  79. 

Reversed  and  remanded. 


Carl  V.   The  State. 

W     IT 

Indictment  for  Selling  Intoxicating  Liquors   contrary  to  »  ^** 

Law. 


,  87      I7l 
lll7    671' 

1.  Violation  of  prohibitory  liquor  law;  what  decoctions  or  mixtures  are 
within  statute. — Prohibitory  liquor  laws  are  designed  to  prevent  the 
sale  of  intoxicating  liquors  as  a  beverage,  and  do  not  apply  to  medi- 
cinal preparations,  articles  for  toilet  use,  or  for  culinary  purposes,  of 
which  alcohol  may  be  a  necessary  ingredient ;  the  question  being  one 
of  fact  for  the  determination  of  the  jury,  whether  it  was  made  and  sold 
in  good  faith  for  the  purpose  indicated,  or  was  intended  for  use  as  a 
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beverage,  and  was  so  used ;  but,  if  made  and  sold  in  good  faith  as  a 
tonic  or  beverage,  its  misuse  by  the  purchaser,  though  producing  partial 
intoxication,  does  not  render  the  seller  criminally  liable. 

2.  Evidence  as  to  intoxicating  properties  of  article  sold, — In  a  criminal 
prosecution  for  the  sale  of  intoxicating  liquors  in  violation  of  a  local 
prohibitory  liquor  law,  the  article  sold  being  compounded  by  a  drug- 
pst,  and  the  bottles  labeled  **Elixir  Cinchona,**  or  ^'Cinchona  Bitters;*' 
it  is  permissible  for  the  prosecution  to  prove  that  it  was  bought  and 
used  b^  many  persons  as  a  beverage,  the  use  to  which  it  was  applied 
being  illustrative  of  its  nature  and  properties ;  and  a  person  who  had 
swallowed  it  may  state  its  exhilarating  effect  on  himself,  and,  though 
not  technically  an  expert,  may  testify  that,  ''in  his  opinion,  it  woiud 
produce  intoxication." 

From  the  Circuit  Court  of  Escambia. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  indictinent  in  this  case  was  found  in  October,  1887, 
and  conts^ined  two  counts ;  the  first  charging  that  the  defend- 
ant, H.  C.  Carl,  "sold  vinous  or  spirituous  liquors,  without 
a  license,  and  contrary  to  law;"  and  the  second,  **that  he  did 
unlawfully  sell,  keep  for  sale,  or  otherwise  dispose  of  vinous, 
spirituous,  or  malt  liquors,  or  other  intoxicating  beverages 
or  bitters,  within  the  limits  of  said  county."  On  the  trial, 
as  appears  fi'om  the  bill  of  exceptions,  the  evidence  showed 
that  the  defendant  kept  for  sale,  and  had  sold  several  bottles 
of  "Elixir  Cinchona,"  or  "Cinchona  Bitters,"  a  tonic  or  mix- 
ture prepared  and  sold  by  Dr.  J.  W.  Hale,  a  druggist  in 
Montgomery,  who  testified,  as  a  witness  for  the  defendant, 
that  the  mixture  "contained  gentian-root,  bitter  orange-peel, 
cardeman  seed,  red  peruvian  bark,  snake-root,  syrup  and 
water,  and  enough  spirits  to  prevent  fermentation ;  that  there 
were  six  pints  of  water  in  a  gallon  of  the  mixture,  and  one 
pint  of  proof  spirits ;  that  there  was  not  more  than  twenty  per- 
cent, of  spirits  in  the  article  sold,  and  there  was  not  less  tiian 
that  in  any  liquid  medicine  manufactured  or  sold  in  any 
drug-store;  that  he  lost  the  preparation  the  first  time  he  ex- 
perimented with  it,  and  found  that  twenty  per-cent.  of  proof 
spirits  was  necessary  to  prevent  fermentation ;  that  it  was  a 
tonic  and  stimulant,  but  not  an  intoxicant;  that  he  had  seen 
parties  take  it,  and  had  seen  it  taken  repeatedly  for  about 
three  years,  but  had  never  seen  the  least  effect  of  intoxica- 
tion produced  by  it ;  that  it  was  not  an  intoxicant,  and  a  man 
could  not,  in  his  opinion,  drink  enough  of  it  to  make  him  in- 
toxicated." W.  H.  O'Bannon,  a  witness  for  the  prosecution, 
testified  "that  he  bought  from  the  defendant,  about  ten  or 
twelve  months  ago,  a  bottle  of  said  elixir  as  a  medicine  for 
his  wife ;  that  she  could  not  take  it,  and  he  took  a  drink  of  it 
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himself;  that  it  made  him  sick,  and  about  half  drunk;  that  a 
dose  was  about  a  table-spoonful ;  that  it  was  sold  as  a  medi- 
cine all  the  time;  that  the  defendant,  when  he  went  into 
business  a  short  time  before,  proposed  that  witness  should 
go  into  the  business  with  him,  said  there  was  money  in  it, 
and  that  they  could  have  it  put  up  in  different  ways  to  suit 
customers,  but  said  nothing  about  the  quantity  of  spirits  in 
it;  that  he  (witness)  had  been  in  the  whiskey  business  for 
several  years,  had  drank  whiskey,  and  knew  the  effect  of  it; 
that  said  elixir  had  the  same  effect  as  whiskey,  and  would, 
in  his  opinion,  produce  intoxication.  To  the  opinion  of  the 
witness,  as  thus  testified  to,  the  defendant  objected,  and  ex- 
cepted to  its  admission  as  evidence."  The  witness  testified, 
also,  '^that  said  elixir  was  sold  generally  in  Brewton  as  a 
beverage;"  and  the  court  admitted  this  evidence,  against  the 
objection  and  exception  of  the  defendant. .  Other  witnesses 
for  the  prosecution,  who  had  bought  and  drank  the  elixir, 
testified  to  its  exhilarating  effects,  while  several  practicing 
physicians  in  Brewton,  who  had  used  and  prescribed  it,  testi- 
fied to  its  tonic  and  medicinal  properties. 

The  court  charged  the  jury  as  follows:  "Although  Dr. 
Hale,  in  the  maniSacture  of  said  elixir,  did  not  use  enough 
spiiituous  liquor  to  render  it  intoxicating  in  its  ordinary  use, 
yet,  if  the  defendant  bought  that  article,  and  put  into  the 
bottle  sold  to  O'Bannon  sufficient  spirituous,  vinous  or  malt 
liquors  to  render  it  intoxicating  in  its  ordinary  use,  it  is  such 
an  article  as  is  prohibited  by  the  statute ;  and  if  the  jury 
find  that  he  sold  it  to  O'Bannon,  he  would  be  guilty,  if  in 
other  respects  his  guilt  was  made  out;  and  whether  he  put 
any  of  such  liquors  in  it,  is  for  the  jury  to  decide  from  the 
evidence.  .  .  If  the  article  sold  by  defendant  to  O'Ban- 
non contained  a  sufficient  quantity  of  liquor  to  produce  intox- 
ication in  its  ordinary  use,  although  Dr.  Hale  put  no  more 
liquor  in  it  than  was  actually  necessary  to  prevent  it  from 
fermenting,  and  this  was  done  by  him  honestly;  yet  it  is 
such  an  article  as  comes  within  the  prohibition  of  tiie  statute. 
.  .  If  a  man  goes  and  gets  this  article,  and  it  is  an  intoxi- 
cant in  its  ordinary  use,  and  the  intoxicating  element  is 
spirituous  liquor;  and  he  uses  it  as  a  beverage,  and  gets 
drunk  in  its  ordinary  use;  it  is  an  article  prohibited  by  the 
statute,  and  he  [?)  would  be  guilty,  though  it  was  the  best 
of  medicines,  if  he  sold  it,  and  if  the  other  elements  of  the 
offense  are  made  out  .  .  Was  there  in  this  compound, 
whether  boTight  as  a  medicine  or  not,  a  sufficient  quantity  of 
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spirituous  liquor  to  produce  intoxication  in  its  ordinary  use  ? 
If  there  was,  then  it  is  an  article  prohibited  by  the  statute, 
whether  it  is  the  best  of  medicines  or  not." 

John  Gamble,  for  the  appellant,  cited  Wall  v.  State^ 
78  Ala.  417;  Carson  v.  State,  69  Ala.  235;  Ryall  v.  State, 
78  Ala.  410;  Knowles  v.  State,  80  Ala.  9. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  defendant,  being  indicted,  was 
convicted  of  selling  spirituous  liquors  without  a  license,  and 
contrary  to  law.  The  article  sold  was  labelled  "Elixir  Cin- 
chona," or  "Cinchona  Bitters."  The  evidence  on  the  part 
of  the  State  tended  to  prove  that  it  contained  spirituous 
liquor  sufficient  to  make  it  intoxicating  in  its  ordinary  use  as 
a  beverage,  and  that  it  was  frequently  sold  and  used  as  a 
beverage  in  the  community,  especially  since  the  enactment 
of  a  local  law  prohibiting  the  sale  of  spirituous  liquors  in 
Escambia  county,  and  that  it  was  sold  by  the  defendant  more 
as  a  beverage  than  as  a  medicine.  The  testimony  offered  by 
the  defendant,  on  the  contrary,  tended  to  prove  that  the  de- 
coction contained  twenty  per  cent,  of  proof  spirits,  or  only 
enough  to  prevent  it  from  fermentation,  and  no  more ;  that 
it  was  manufactured  in  good  faith  as  a  medicine,  and  that  it 
was  a  valuable  tonic  and  stimulant,  and  not  as  an  intoxicant 
in  its  ordinary  use;  that  it  contained  barks  and  herbs  of 
known  medicinal  qualities,  and  was  sold  in  good  faith  as  a 
medicine,  and  not  as  a  beverage. 

The  purpose  of  prohibitory  liquor  laws  is  to  promote  the 
cause  of  temperance,  and  prevent  drunkenness.  The  mode 
adopted  to  accomplish  this  end  is  the  prevention  of  the  sale, 
the  giving  away,  or  other  disposition  of  intoxicating  liquors. 
The  evil  to  be  remedied  is  the  use  of  intoxicating  liquors  as 
a  beverage,  rather  than  as  an  ingredient  of  medicines  and 
articles  for  the  toilet,  or  for  culinary  purposes ;  and  the  ob- 
ject of  the  law  in  this  particular  must  not  be  lost  sight  of  iu 
its  interpretation.  It  is  true,  and  we  have  so  held  in  Carson's 
case,  that  if  the  article  sold  was  spirituous,  or  other  intoxi- 
cating liquor,  the  fact  that  it  was  sold  for  medicine  would 
be  no  defense,  unless  there  was  an  express  exception  in  the 
statute.  But  we  observed  in  that  case  as  follows:  "We  are 
not  to  be  supposed  as  intimating  that  physicians  or  drug- 
gists would  be  prohibited,  under  such  a  statute  as  the  one 
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in  qnestion,  from  the  bona  fide  use  of  spirituous  liquors  in 
the  necessary  compounding  of  medicines  manufactured, 
mixed  or  sold  by  them.  This  would  not  be  within  the  evils 
intended  to  be  remedied  by  such  a  prohibitory  enactment, 
nor  even  within  the  strict  letter  of  the  statute." — Car  soil  i\ 
Stale,  69  Ala.  235,  241;  Woods  v.  State,  36  Ark.  36;  s.  c, 
38  Amer.  Bep.  22.  We  again  said  in  discussing  this  same 
subject,  in  Wall  v.  State,  78  Ala.  417:  "There  may  be 
cases,  perhaps,  where  the  bona  fide  use  of  a  moderate  quan- 
tity of  spirituous  liquor,  in  a  medicinal  tonic,  would  not  alone 
bring  a  beverage  [or  decoction]  within  the  statute." 

This  question  is  exhaustively  discussed  in  the  Intoxicating 
Liquor  Cases,  25  Kans.  751;  37  Amer.  Eep..384,  decided  in 
the  year  1881.  The  Kansas  statute  prohibited  the  sale  of 
"all  liquors,  and  mixtures,  by  whatever  name  called,  that 
will  produce  intoxication."  It  was  held  not  to  embrace 
standard  medicines,  and  toilet  articles,  not  ordinarily  used  as 
beverages,  such  as  tincture  of  gentian,  bay-rum,  and  essence 
of-  lemon,  although  containing  alcohol.  Whether  it  em- 
braced certain  cordials,  or  bitters,  was  held  to  be  a  question 
of  fact,  dependent  on  the  evidence  as  to  their  intoxicating 
qualities  and  ordinary  use.  It  was  said  that  "bay-rum,  co- 
logne, paregoric,  and  tinctures  generally,  all  contain  alcohol, 
but  in  no  fair  or  reasonable  sense  are  they  intoxicating 
liquors,  or  mixtures  thereof."  And  as  to  the  cordials  and 
bitters,  the  question  was  said  to  be  one  of  fact,  which  should 
be  referred  to  the  jury.  "If  the  compound  or  preparation," 
said  the  court,  "be  such  that  the  distinctive  character  and 
effect  of  intoxicating  liquor  are  gone — that  its  use  as  an 
intoxicating  beverage  is  practically  impossible  by  reason  of 
the  other  ingredients — it  is  not  within  the  statute.  The 
mere  presence  of  the  alcohol  does  not  bring  the  article  within 
the  prohibition.  The  influence  of  the  alcohol  may  be  coun- 
teracted by  +he  other  ingredients,  and  the  compound  be 
strictly  and  fairly  only  a  medicine.  On  the  other  hand,  if 
the  intoxicating  liquor  remains  as  a  distinctive  force  in  the 
compound,  and  such  compound  is  reasonably  liable  to  be 
used  as  an  intoxicating  beverage,  it  is  within  the  statute,  and 
this  though  it  contain  many  other  ingredients,  and  ingredi- 
ents of  an  independent  and  beneficial  force  in  counteracting 
disease,  or  strengthening  the  system.  'Intoxicating  liquors, 
or  mixtures  thereof;'  this,  reasonably  construed,  means 
liquors  which  will  intoxicate,  and  which  are  commonly  used 
as  beverages  for  such  purposes,  and  also  any  mixture  of  such 
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liquors  as,  retaining  their  intoxicating  qualities,  it  may  be 
fairly  presumed  may  be  used  as  a  beverage,  and  become  a 
substitute  for  the  ordinary  intoxicating  drinks." 

In  King  v.  State,  58  Miss.  737 ;  38  Amer.  Rep.  344  (1881 ), 
the  defendants  were  indicted  for  selling  intoxicating  liquor 
without  a  license,  and  contrary  to  law.  The  article  sold  was 
"Home  Bitters,"  a  decoction  composed  of  thirty  per  cent,  of 
alcohol,  and  the  rest  of  water,  barks,  seeds,  herbs,  and  other 
like  ingredients.  It  was  alleged  by  the  defendant  to  have 
been  sold  as  a  medicine.  It  was  held  that,  if  the  compound 
was  intoxicating,  and  was  sold  as  a  beverage,  the  jury  should 
convict;  but,  if  it  was  sold  in  good  faith,  only  as  a  medicine, 
they  should  acquit.  It  was  said:  "One  authorized  to  sell 
medicines  ought  not  to  be  held  guilty  of  violating  the  laws 
relative  to  retailing,  because  the  purchaser  of  a  medicine  con- 
taining alcohol  misuses  it,  and  becomes  intoxicated;  but,  on 
the  other  hand,  these  laws  can  not  be  evaded  by  selling  as  a 
beverage  intoxicating  liquors  containing  drugs,  barks,  or 
seeds  which  have  medicinal  qualities.  The  uses  to  which 
the  compound  is  ordinarily  put,  the  purposes  for  which  it  is 
usually  bought,  and  its  effect  upon  the  system,  are  material 
facts,  from  which  may  be  inferred  the  indention  of  the  seller. 
If  the  other  ingredients  are  medicinal,  and  the  alcohol  is 
used  as  a  necessary  preservative  or  vehicle  for  them — if,  from 
all  the  facts  and  circumstances,  it  appears  that  the  sale  is  of 
the  other  ingredients  as  a  medicine,  and  not  of  the  liquor  as 
a  beverage — the  seller  is  protected ;  but,  if  the  drugs  and 
roots  are  mere  pretenses  of  medicines,  shadows  and  devices 
under  which  an  illegal  traflSic  is  to  be  conducted,  they  will  be 
but  shadows  when  interposed  for  protection  against  criminal 
prosecution."  See,  also,  WalVs  Case,  78  Ala.  417;  RyalVs 
Case,  lb.  410.  To  the  same  effect,  substantially,  is  the  case 
of  Com.  V.  Ramsdell,  130  Mass.  68  (1881). 

We  have  quoted  at  length  from  the  foregoing  authorities, 
because  they  seem  to  be  carefully  considered,  and  furnish 
suitable  tests  for  the  determination  of  what  may  be  consid- 
ered intoxicating  liquors  within  the  meaning  of  our  prohibi- 
tion liquor  laws,  as  accurate  and  just  as  seems  to  be  practi- 
cable. We  accordingly  adopt  the  doctrine  of  these  cases, 
as  the  correct  rule  for  the  government  of  this  case  on  another 
trial. 

The  rulings  of  the  Circuit  Court  are  not  in  accord  with 
this  view,  and  for  this  reason  the  judgment  must  be  reversed. 

It  was  competent  to  prove  the  intoxicating  qualities  of  the 
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elixir,  or  bitters  in  question,  by  the  experimental  effect  of 
its  nsa — Knoides  v.  State,  80  Ala.  9.  Or  the  same  fact 
eoald  be  proved  by  any  witness  who  is  shown  to  have  had 
an  opportunity  of  personal  observation,  or  of  experience, 
saeh  as  to  enable  him  to  form  a  correct  opinion.  He  need 
not  be  a  technical  expert,  and  it  is  no  objection  that  his 
statement  of  the  fact  is  made  in  the  form  of  an  opinion. 
Carson  r.  State,  69  Ala.  236;  Merkle  v.  Stcde,  37  Ala.  139. 
So,  it  was  proper  to  prove  that  this  article  was  bought  and 
iwed  for  a  beverage,  and  drank  as  such  by  many  persons  in 
the  community,  or  elsewhere.  Its  nature  was  illustrated  by 
the  uses  to  which  it  was  put.  The  court  did  not  err  in  its 
rulings  on  the  evidence. 

The  jadgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


Andy  v.  The  State. 

Indictment  for  Robbery. 

1.  Severance  of  trial. — Under  the  statute  now  of  force  (Code,  §  4451 ), 
vben  two  or  more  persons  are  jointly  indicted,  either  one  of  them  is 
entitled  to  a  severance  as  matter  of  right,  if  he  claims  it  in  proper  time. 

Fbom  the  Criminal  Court  of  Jefferson. 
Tried  before  the  Hon.  8.  E.  Greene. 

CLOPTON,  J.— On  the  day  set  for  the  trial,  but  before 
a  jury  was  organized,  appellant,  who  was  jointly  indicted 
with  others,  moved  for  a  severance  as  to  himself.  Section 
4451  of  Code  of  1886  declares:  "When  twoormore  defendants 
are  jointly  indicted?  they  may  be  tried  either  jointly  or 
separately,  as  either  may  elect."  Under  the  statute,  as  it 
stood  prior  to  this  enactment,  and  also  in  the  absence  of 
statutory  regulations,  it  was  held,  that  the  allowance  of  a 
separate  trial  was  discretionary  with  the  court. — Code,  1876, 
§  4892;  Hawkins  v.  State,  9  Ala.  137;  Wade  v.  State, 
40  Ala.  74.  The  purpose  and  operation  of  section  4451  are 
to  abrogate  the  former  rule,  and  to  entitle  either  defendant 
to  a  separate  trial  as  matter  of  right.  Under  the  present 
statute,  when  two  or  more  persons  are  jointly  indicted,  and 


Digitized  by 


Googk 


^    176 


87  24 
117  181 
117    670 


24  SUPKEME  COUET  [Dec.  Term, 

[White  V.  The  State.] 
either  so  elects  in  proper  time,  the  allowance  of  a  separate 
trial  is  imperative. 

Beversed  and  remanded. 

Note. — See  Eule  of  Practice,  since  adopted,  regulating 
severances. — 86  Ala.  viii. 


White  V.  The  8tate« 

Indictment  for  Burglary  and  Grand  Larceny, 


1.     Contradicting  or  impeaching  party's  own  witness. — While  a  party 
can  not,  as  a  general  rule,  contradict  or  impeach  his  own  witness,  he 
^^__  may,  when  put  at  disadvantage  by  an  unexpected  answer,  or  for  the 

^    24  purpose  of  refreshing  the  memory  of  the  witness,  ask  him  whether,  at 

'^')  a  certain  time  and  place,  he  has  not  made  other  statements  inconsistent 

*l  with  his  testimony  as  just  given. 

•=1  2.    Same, — ^The  general  rule,  which  denies  to  a  party  the  right  to  im- 

peach his  own  witness,  applies  to  a  witness  who  is  summoned  and 
examined  by  and  for  each  party ;  that  is,  the  party  who  first  introduces 
him,  can  not  impeach  him  when  introduced  and  examined  by  the 
other. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

The  indictment  in  this  case  contained  two  counts,  one 
charging  the  defendant  with  burglary,  and  the  other  with 
larceny  from  a  dwelling-house ;  the  house  broken  and  entered, 
and  the  goods  stolen  therefrom,  being  alleged  to  be  the 
property  of  Emma  Harris.  On  the  trial,  as  the  bill  of 
exceptions  shows,  the  State  introduced  said  Emma  Harris  as 
a  witness,  and  she  testified  to  the  burglary  and  larceny  from 
her  house;  stating,  also,  that  she  found  some  of  the  stolen 
articles,  a  few  days  afterwards,  in  the  defendant's  house,  and 
the  others  in  the  possession  of  one  Gertrude  Loyd.  "Said 
witness  was  asked,  on  cross-examination,  if  she  did  not  go  to 
the  house  of  Gertrude  Loyd,  a  few  days  before  the  meeting 
of  the  grand  jury,  and  try  to  induce  her  to  false- witness 
against  the  defendant;  which  question  she  answered  in  the 
negative."  The  defendant  afterwards  introduced  said  Ger- 
trude  Loyd  as  a  witness,  and  asked  her,  "whether  Emma 
Harris  had  not  gone  to  her  house,  a  few  days  before  the 
meeting  of  the  grand  jury,  and  said  something  about  getting 
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her  to  false-witness  against  the  defendant;  and  the  witness 
answered  in  thB  negative."  The  defendant's  attorney  then 
asked  the  witness:  **Did  you  not  tell  me,  here  in  this  court- 
room, a  few  minutes  before  the  trial,  that  Emma  did  come 
to  your  house,  a  few  days  before  the  meeting  of  the  grand 
jury,  and  say  something  about  getting  you  to  false-witness 
against  the  defendant?"  The  solicitor  objected  to  this 
question,  "on  the  ground  that  a  party  can  not  impeach  his 
own  witness."  The  defendant's  attorney  then  stated,  "that 
he  expected  the  witness  to  answer  in  the  affirmative."  The 
court  sustained  the  objection  to  the  question,  and  the 
defendant  excepted. 

The  State  introduced  as  a  witness  Catherine  White,  who 
was  the  mother  of  the  defendant,  and  who  testified  that  the 
defendant  brought  home  the  cirticles  the  morning  after  the 
burglary.  The  witness  was  then  turned  over  to  the  defendant, 
and  her  attorney  asked  the  court,  "whether  he  had  the  right 
to  examine  the  witness  then  as  his  own,  or  must  wait  until 
the  State  had  rested  its  case.  The  court  said,  'You  may  do 
either;'  and  the  defendant's  attorney  answered,  *Then  I  shall 
do  so  now.'"  The  testimony  of  the  witness,  on  examination 
by  the  defendant's  counsel,  is  then  stated;"  among  other 
things,  "that  Emma  Harris  is  a  woman  of  bad  reputation, 
and  witness  would  not  believe  her  on  oath."  The  defendant's 
counsel,  in  his  argument  before  the  jury,  "comparing  the 
relative  weight  to  be  attributed  to  the  testimony  of  Emma 
Harris  and  Catherine  White,  said  that  the  defendant  had 
impeached  Emma  Harris,  but  the  State  had  not  even  sought 
to  impeach  Catherine  White.  The  solicitor  replied,  in  his 
argument  to  the  jury,  that,  as  matter  of  law,  he  could  not 
impeach  her,  as  she  was  his  own  witness.  The  defendant's 
attorney  objected,  under  the  circumstances,  to  this  proposi- 
tion being  stated  as  a  rule  of  law,  on  the  ground  that  said 
Catherine  White,  being  a  witness  for  the  defendant  as  well 
as  for  the  State,  could  be  impeached.  The  court  overruled 
the  objection,  and  allowed  the  proposition  to  be  stated;  and 
the  defendant  thereupon  excepted." 

Jno.  E.  Mitchell,  for  appellant,  cited  Campbell  v.  State^ 
23  Ala.  77;  Hemingway  v.  Garth,  51  Ala.  530;  1  Greenl. 
Ev.,  §§  444-47;  2  Phil.  Ev.  450;  Wright  v.  Beckett,  1  M. 
A  W.  414;  Barker  v.  Bell,  46  Ala.  217. 

W.  L.  Martin,  Attorney-General,  for  the  State. 
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McCLELLAN,  J. — A  party  may  ask  his  witness,  for  the 
pnrpose  of  refreshing  his  memory,  or  of  showing  that  he 
has  been  put  at  a  disadvantage  by  unexpected  evidence, 
whether  at  a  certain  time  and  place  he  has  not  made  certain 
statements  inconsistent  with  his  testimony  on  the  stand,  even 
though  the  admission  of  such  inconsistent  statements  will 
injuriously  afiEect  the  witness'  credibility  with  the  jury. 
Campbell  v.  State,  23  Ala.  77 ;  Hemingway  v.  Garth,  51  Ala. 
530;  Koscoe's  Cr.  Ev.  103;  1  GreenL  Ev.  §  444.  While 
this  can  not  be  done,  when  the  purpose  and  only  effect  of 
such  evidence  is  to  impeach  the  witness  {Oandy  v.  State, 
81  Ala.  68) ;  yet,  the  mere  fact  that  the  party  expects  the 
witness  to  admit  the  contradictory  statements  is  not  sufficient 
to  show  that  the  purpose  and  sole  effect  of  the  examination 
is  to  impeach  the  witness,  or  to  justify  the  exclusion  of  the 
testimony.  Therefore,  the  defendant's  witness,  Lloyd,  hav- 
ing, in  reply  to  defendant's  counsel,  sworn  that  the  State's 
witness,  Harris,  had  not  attempted  to  get  her  to  "false- 
witness"  the  defendant,  proper  predicate  having  been  laid 
for  the  impeachment  of  Harris,  the  court  should  have  allowed 
counsel  to  ask  Lloyd,  if  she  had  not,  at  a  given  time  and 
place,  stated  to  him  that  such  attempt  was  made.  The 
refusal  of  the  court  to  allow  this  question  to  be  put  and 
answered  was  error,  for  which  the  case  must  be  reversed. 

"When  a  party  offers  a  witness  in  proof  of  his  cause,  he 
thereby,  in  general,  represents  him  as  worthy  of  belief;"  and 
he  will  not  be  permitted  to  impeach  the  witness'  general 
reputation  for  truth,  or  otherwise  show  that  he  is  unworthy 
of  credit.  The  ground  upon  which  the  right  to  impeach  his 
own  witness  is  denied  to  a  party — the  reason  of  the  rule — 
would  apply  equally  to  the  witness  after  he  had  been  exam- 
ined and  discharged  by  the  one,  and  introduced  by  the  other 
party;  and  would  extend  throughout  the  particular  case. 
For  such  party  to  attack  the  credibility  of  the  witness,  in  that 
case,  even  after  he  had  become  the  witness  of  his  adversary, 
'  would  be  inconsistent  with  his  implied  assurance  of  his 
worthiness  of  belief.  And  while  a  party  may  show  that  the 
fact  is  not  as  it  was  testified  to  by  his  witness,  either  during 
the  tim^  he  continued  to  be  so,  strictly  speaking,  or  after  he 
had  been  offered  as  to  new  matters  by  the  other  party ;  it 
can  not  be  said  that,  at  any  time,  or  under  any  circumstances, 
in  that  trial,  he  has  a  right  to  impeach  him.  As  we  have 
shown  above,  for  certain  purposes,  other  than  impeachment, 
a  party   may   show,  by   the   witness  himself,  inconsistent 
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BtatementB;  but,  even  with  respect  to  these,  he  is  not  per- 
mitted to  assume  an  attitude  repugnant  to  his  representation 
of  general  credibility.  In  the  usual  sense  of  the  term, 
therefore,  the  statement  of  the  solicitor,  that  the  law  did  not 
allow  him  to  impeach  the  witness,  Catherine  White,  was  a 
correct  exposition  of  the  rule,  and  a  proper  argument  in 
reply  to  the  position  taken  by  defendant's  counsel — 1  Gr. 
Ev.  §  442. 

Beyersed  and  remanded. 


Tolbert  v.  The  State. 

Indictment  for  Oaming  in  Public  Place. 

1.  Sufficiency  of  indictment — An  indictment  which  charges  that  the 
defendant  "bet  at  a  game  played  with  cards,  dice,  or  some  device  or 
snbstitate  for  either  cards  or  dice,  in  a  public  house,  highway,  or  other 
public  place,  or  at  an  outhouse  where  people  resort"  (Code,  ^  4052, 
4057),  is  fatally  defective,  unless  it  also  alleges  that  a  game  was  played.  . 

2.  Objections  to  question  and  answer. — When  an  objection  is  made  and  L|]     qq 
sustained  to  a  question  propounded  to  a  witness,  but  the  record  does  ^    ' 
not  show  what  answer  was  expected,  nor  that  the  witness  had  any  ^ 
knowledge  or  information  on  the  subject,  this  court  can  not  consider 
the  correctness  of  the  ruling. 

3.  Conversations  between  third  persons;  admissibility  as  evidence. — Con- 
versations between  third  persons,  tending  to  implicate  the  defendant,  g  27| 
but  not  had  in  his  presence,  are  not  admissible  as  evidence  asainst  him ;  _  ^ 
and  if  they  did  not  relate  to  the  particular  offense  with  which  he  is  ^  \z\ 
charged,  they  would  be  inadmissible  because  irrelevant. 

4.  Evidence  as  to  character  of  house,  or  room. — On  a  prosecution  for 
playing  cards  in  a  public  house,  or  for  betting  at  a  game  played  in  a 
public  house,  evidence  as  to  the  character  of  the  house,  whether  public 
or  private,  is  relevant  and  admissible ;  the  presumption  being  that  the 
house  is  an  entirety. 

5.  Sentence  to  hard  labor  for  county,  on  non-payment  of  costs. — On 
conviction  of  a  misdemeanor,  a  fine  being  assessed  as  the  punishment, 
followed  by  a  sentence  to  hard  labor  for  the  county  for  a  specified  num- 
ber of  days  for  the  fine,  ''and  an  additional  term  for  the  costs,  not 
exceeding  eight  months,  at  thirty  cents  per  day;''  this  court  will  not 
say  that  the  judgment  is  erroneous,  because  it  does  not  specify  the 
amount  of  costs  for  which  additional  hard  labor  is  imposed,  but  sug- 
gests that  this  should  always  be  done,  or  it  should  be  otherwise  made 
aefinite  and  certain. 

From  the  Circuit  Court  of  Conecuh. 
Tried  before  the  Hon.  John  P.  Hubbard. 
The  indictment  in  this  case  charged  that  the  defendant, 
Sanford  Tolbert,  "bet  at  a  game  played  with  cards,  dice,  or 
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some  device  or  substitute  for  either  cards  or  dice,  in  a  public 
house,  highway,  or  other  public  place,  or  at  an  outhouse 
where  people  resort/'  The  defendant  demurred  to  the  in- 
dictment, because  it  did  Aot  allege  that  a  game  "was  played" 
at  any  one  of  the  places  specified;  and  his  demurrer  being 
overruled,  he  pleaded  not  guilty.  By  the  verdict  of  the  jury 
he  was  found  guilty,  and  a  fine  of  $100  imposed;  and  the  fine 
and  costs  not  being  presently  paid  or  secured,  the  court  ren- 
dered judgment  sentencing  him  to  "hard  labor  for  the  county 
for  thirty  days  for  the  fine,  and  to  an  additional  term  of 
hard  labor  for  the  costs,  not  exceeding  eight  months,  at 
thirty  cents  per  day." 

On  the  trial,  as  the  bill  of  exceptions  shows,  it  appeared 
that  the  defendant  and  several  other  persons  were  arrested 
one  night,  in  a  small  room  over  a  "livery  and  feed  stable," 
where  a  game  of  "craps"  was  being  played  on  a  blanket  on 
the  floor,  cloths  being  hung  over  the  openings  of  the  room. 
The  defendant  reserved  several  exceptions  to  the  rulings  of 
the  court  on  evidence,  among  which  were  the  following: 
"Capt.  M.  A.  Gantt,  the  first  witness  examined  on  the  part 
of  the  State,  testified  in  substance,  in  connection  with  other 
things,  as  follows:  *The  night  on  which  the  defendant,  with 
others,  was  arrested,  John  Stamps,  the  night  watchman,  came 
to  my  house,  awoke  me,  and  asked  me  to  go  with  him.'  De- 
fendant objected  to  the  witness  testifying  as  to  what  passed 
between  himself  and  the  watchman,  unless  the  defendant 
was  present;  which  objection  the  court  overruled,  and  the 
defendant  excepted.  The  solicitor  then  asked  said  witness, 
for  what  purpose  the  room  .was  used  in  which  the*playing 
took  place;  to  which  he  answered,  that  he  did  not  kaow. 
The  sglicitor  then  asked  him,  for  what  purpose  it  was  used 
when  he  occupied  the  building,  which  was  about  six  months 
before  the  alleged  offense ;  to  which  question,  and  to  the 
answer  of  the  witness,  the  defendant  objected,  because  a  room 
might,  under  certain  circumstances,  be  a  public  place  at  one 
time,  and  not  at  another  time;  ^hich  objections  the  court 
overruled,  and  the  defendant  excepted."  Further  testifying, 
the  witness  said,  that  when  he,  in  company  with  Stamps  and 
another  person,  went  to  the  room  in  which  the  playing  was- 
going  on,  and  demanded  admittance,  "they  (meaning  the 
persons  in  the  room)  blew  out  the  light  as  quick  as  snapping 
his  finger,  and  escaped  through  the  windows;"  and  to  this 
testimony,  also,  the  defendant  objected  and  excepted,  as 
irrelevant  and  illegal. 
Vol.  lxxxvii. 
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Stallworth  &  Burnett,  for  appellant,  cited  Dreyfus  v. 
State,  83  Ala.  54;  Johnson  v.  Slate,  75  Ala.  7;  Collins  v. 
State,  70  Ala.  19;  and  they  also  contended  that  the  judgment 
was  erroneous. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

STONE,  C.  J. — The  indictment  in  this  case  is  defective, 
and  will  not  support  the  conviction.  To  constitute  a  good 
indictment  for  the  oflfense  attempted  to  be  charged  in  this 
case,  it  must  be  averred  that  a  game  was  played  "with  cards 
or  dice,"  or  a  substitute  therefor,  at  one  of  the  places  men- 
tioned in  the  statute,  and  that  the  defendant  did  bet  at  such 
game.— Code  of  1886,  §§  4052,  4057;  Jacobson  v.  State, 
55  Ala.  151;  Mitchell  v.  Slate,  lb,  160;  Collins  v.  Slate, 
70  Ala.  19.  The  indictment  in  the  present  case  is  not  spe- 
cific enough.  While  it  avers  that  the  game  on  which  the  bet 
was  made  was  one  played  with  cards  or  dice,  or  some  device 
or  substitute  for  either  cards  or  dice,  it  fails  to  aver  that  the 
game  on  which  the  bet  was  made  was  in  fact  played.  This 
precise  question  was  so  ruled  in  Dreyfus  v.  State,  83  Ala. 
54,  and  in  Johnson  v.  State,  75  Ala.  7 ;  also.  Smith  v.  State, 
63  Ala.  55. 

Several  objections  were  made  and  sustained,  to  questions 
propounded  to  witnesses ;  but  it  is  not  shown  what  answers 
the  witnesses  were  expected  to  give,  nor,  indeed,  that  they 
could  have  given  any  information  on  the  subjects  inquired 
about,  affecting  the  defendant.  We  can  not  consider  these 
objections. — 3  Brick  Dig.  444,  §§  577  to  579.  Conversa- 
tions tending  to  implicate  the  defendant,  had  when  he  was 
not  present,  should  not  have  been  received;  and  if  they  did 
not  relate  to  the  case  on  trial,  they  were  irrelevant,  and  inad- 
missible on  that  account.  The  character  of  the  house, 
whether  public  or  private,  was  an  issue  in  the  cause,  and 
legitimate  evidence — not  a  general  opinion  or  conclusion  of 
the  witness — was  competent  to  prove  whether  the  house  fell 
within  one  of  the  classes  in  which  gaming  is  prohibited. 
This  question,  however,  must  be  treated  on  the  prima  facie 
intendment  that  a  house  is  an  entirety,  or  unit. — Huffman. 
r.  State,  29  Ala.  46;  Moore  v.  Slate,  30  Ala.  550;  Russell 
V.  State,  72  Ala.  222. 

We  do  not  feel  at  liberty  to  declare  that  a  trial  court,  in 
sentencing  to  hard  labor  for  non-payment  of  costs,  commits  a 
reversible  error,  by  failing  to  ascertain  and  insert  in  the 


Digitized  by 


Googk 


30  SUPBEME  COUBT  [Dec  Term, 

[Perry  v.  The  State] 

judgment  the  sum  of  the  costs  for  which  additional  labor  is 
imposed.  The  sentence  can  not  extend  to  all  costs  that  may 
have  been  incurred.  The  classes  of  costs  for  which  the  con- 
victed offender  may  be  sentenced  to  perform  hard  labor,  are 
defined  in  Bradley  v.  State,  69  Ala.  318.  In  passing 
sentence,  the  trial  court  would  avert  uncertainty  and  possi- 
ble expense,  by  either  expressing  the  amount  of  costs  the 
defendant  is  sentenced  to  pay  with  his  labor,  or  by  giving 
such  directions  as  to  the  classes  of  costs  he  is  liable  to  so 
pay,  or,  what  is  the  same  thing,  by  expressing  the  classes  of 
costs  that  are  not  to  be  computed  in  fixing  the  amount,  for 
the  payment  of  which  he  is  sentenced  to  perform  additional 
hard  labor. 

Reversed  and  remanded. 


Perry  v.   The  State. 

Indictment  for  Murder. 

1.  Former  testimony  of  absent  witness. — The  testimony  of  a  witness 
on  a  former  trial  of  the  defendant,  or  on  his  preliminary  examination 
hy  a  committing  magistrate,  is  admissible  as  evidence  against  him  on 
the  trial,  on  proof  that  the  witness  is  beyond  the  jurisdiction  of  the 
court,  being  either  permanently  or  indefinitely  absent. 

2,  To  what  witness  may  testify. — A  witness  who,  as  a  member  of  the 
coroner's  jury,  had  seen  the  dead  body  of  the  child  alleged  to  have  been 
murdered,  may  testify  that  its  neck,  which  was  broken,  **looked  like  it 
had  been  struck  with  a  hot  iron,  and  looked  scarred." 

3.  Charge  as  to  reasonable  doubt, — A  charare  asked  in  a  criminal  case, 
asserting  that  ''the  probability  of  reasonably  accounting  f(  r  the  death  of 
the  deceased  by  accident,  or  by  any  olher  cause  than  the  unlawful  act 
of  the  defendant,  must  be  excluded  by  the  circumstances  proved ;  and 
it  is  only  when  no  other  hypothesis  will  explain  all  the  conditions  of 
the  case,  and  account  for  all  the  facts,  that  it  can  be  safely  and  justly 
concluded  that  it  was  caused  by  him," — is  properly  refused. 

4,  Same;  change  tending  to  mislead  — A  charge  requested,  asserting 
that  ''it  is  the  safer  and  better  practice  for  the  jury  to  acquit  a  guilty 
person,  rather  than  run  the  risk  of  convicting  an  innocent  one,"  is 
properly  refused,  as  tending  to  mislead. 

6.  Charge  as  to  argument  of  counsel. — A  charge  instructing  the  jury 
that  "the  sugprestions  of  counsel  in  their  argument,  founded  on  the  evi- 
dence, may  give  rise  to  su'*h  a  reasonable  doubt  as  will  justify  the  jury 
in  acquitting  the  defendant,"  being  merely  argumentative,  and  tending 
to  mislead,  is  properly  refused. 

6.  Insanity  as  defense;  charges  (u  to,  when  abstract. — Charges  as  to 
the  defense  of  insanity  in  criminal  cases  are  properly  refused,  without 
regard  to  their  correctness  as  abstract  legal  propositions,  when  there  is 
no  evidence  in  the  case  showing  any  form  of  mania,  or  mental  in* 
capacity,  to  a  degree  which  coalers  irresponsibility  for  crime. 
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7.  Same;  haw  pleaded;  ex  post  facto  laws.— By  etatutory  provisioDj 
insanity  as  a  defense  in  criminal  cages  must  be  specially  pleaded,  ana 
is  not  available  under  the  plea  of  not  guilty  generally  (Sess.  Acts 
1888-9,  pp.  742-6 J ;  and  this  statute,  relating  only  to  the  mode  of  pro- 
cedure, applies  to  all  cases  tried  since  its  passage,  although  the  ofiTense 
was  committed  before  that  date. 

From  the  City  Court  of  Mobile. 

Tried  before  Hon.  O.  J.  Semmes. 

The  defendant  in  this  case,  Caroline  Perry,  a  negro  woman, 
was  indicted  for  the  murder  of  her  daughter  Mary,  a  child 
between  ten  and  twelve  jesrs  of  age ;  was  convicted  of  mur- 
der in  the  second  degree,  and  sentenced  to  the  penitentiary 
for  the  term  of  ten  years.  The  defendant  was  blind,  and 
was  usually  led  about  by  the  child.  The  child  was  killed 
one  morning  in  Jane,  1888;  and  an  examination  of  its  body 
before  the  coroner's  jury  showed  that  its  neck  was  broken, 
and  it  was  badly  bruised  and  beaten.  The  defendant,  testi- 
fying as  a  witness  on  the  trial,  denied  that  she  killed  the 
child,  or  that  she  beat  or  injured  it  in  any  way ;  and  the  evi- 
dence against  her  was  entirely  circumstantial.  No  one  was 
in  the  house  at  the  time  except  the  defendant  and  the  child. 
Her  statement  to  the  jury  was,  that  while  she  was  sitting  in 
the  door  and  talking  to  the  child,  "she  heard  it  hiccough, 
and  fall  to  the  floor,  called  it,  but  it  did  not  answer;  got  up 
and  felt  around,  and  found  the  child  lying  on  the  floor; 
picked  it  up,  and  found  it  cold,  but  its  heart  was  still  beating ; 
called  Charlotte  Patterson  [her  sister,  who  lived  on  the  same 
lot  J  to  come  and  see  what  was  the  matter;"  and  that  she 
afterwards  washed  and  dressed  the  child  for  burial,  "because 
nobody  else  came."  Two  women  in  Ihe  neighborhood,  who 
came  in  on  hearing  of  the  death  of  child,  found  it  dressed 
for  burial ;  and  they  testified  that  the  defendant  objected  to 
having  it  undressed. 

Charlotte  Patterson  was  examined  as  a  witness  on  the 
preliminary  examination  of  the  defendant  before  a  justice  of 
the  peace,  but  she  was  not  present  at  the  trial ;  and  it  was 
shown  that  she  "was  out  of  the  State,  and  beyond  the  juris- 
diction of  the  court;"  the  magistrate  further  testifying,  *that 
she  told  him  she  was  going  to  leave,  for  tear  the  defendant 
would  charge  her  with  having  killed  the  child."  Her  testi- 
mony, as. detailed  by  the  magistrate,  was:  "I  was  going  out 
of  the  yard  gate  to  pick  blackberries,  and  met  the  child. 
She  was,  to  all  appearances,  well  and  hearty.  When  I  re- 
turned, about  one  hour  afterwards,  I  found  the  defendant  in 
the  house  with  the  child     It  was  dead,  and  she  Baid  it  had 
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fallen  in  a  fit,  she  believed,  and  she  thought  it  was  dead." 
The  defendant  objected  and  excepted  to  the  admission  of  this 
evidence.  W.  Forbes,  a  witness  for  the  prosecution,  who 
was  a  member  of  the  coroner's  jury,  thus  testified:  "The 
child  was  badly  bruised  all  over,  as  if  beaten,  and  its  neck 
was  broken.  The  child's  neck  looked  like  it  had  been  struck 
with  a  hot  iron,  and  looked  scarred."  The  bill  of  exceptions 
then  proceeds:  "The  defendant  objected  to  this  portion  of 
said  witness'  testimony,  because  it  was  the  expression  of  an 
opinion,  and  was  not  competent  evidence ;"  and  an  exeception 
was  reserved  to  the  overruling  of  the  objection. 

It  was  proved  on  the  part  of  the  defendant,  that  she  was 
subject  to  epileptic  fits;  that  she  "talked  and  acted  foolish" 
after  these  fits,  and  sometimes  just  before  a  fit  came  on ;  that 
she  had  a  fit  on  the  evening  of  the  day  of  the  child's  death, 
and  two  on  the  next  day ;  but  there  was  no  evidence  that  she 
had  a  fit  on  the  morning  the  child  was  killed,  and  she  her- 
self testified  that  she  had  none.  Two  physicians  testified  as 
to  the  different  kinds  of  epilepsy,  and  the  effects  of  each. 
•  The  defendaat  requested  seven  charges  to  the  jury,  and 
duly  excepted  to  the  refusal  of  each.  The  first  charge  was 
in  these  words:  "The  probability  of  reasonably  accounting 
for  the  death  of  the  deceased  by  accident,  or  by  any  other 
cause  than  that  of  the  unlawful  act  of  the  defendant,  must 
be  excluded  by  the  circumstances  proved ;  and  it  is  only  when 
no  other  hypothesis  will  explain  all  the  conditions  of  the 
case,  and  account  for  all  the  facts,  that  it  can  be  safely  and 
justly  concluded  it  was  caused  by  the  defendant."  The 
second,  third,  fourth  and  fifth  charges,  each  related  to  the 
defense  of  insanity,  and,  under  the  decision  of  this  court, 
require  no  notice.  The  other  charges  were:  (6.)  "The 
suggestions  of  counsel  in  their  argument  to  the  jury,  founded 
on  the  evidence  in  the  case,  may  give  rise  to  such  a  reason- 
able doubt  as  will  justify  the  jury  in  acquitting  the  defend- 
ant." (7. )  "It  is  the  safer  and  better  course  for  the  jury  to 
acquit  a  guilty  person,  rather  than  run  the  risk  of  convicting 
an  innocent  one." 

Sam.  B.  Browne,  and  A.  Anderson,  for  appellant. 

W.  L.  Martin,  Attorney-General,  for  the  State. 

SOMEBVILLE,  J.— 1.     The  witness   Charlotte  Patter- 
son was  shown  to  have  been  out  of  the  State,  and  beyond 
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the  jnrifldiction  of  the  court  at  the  time  of  the  trial,  being 
either  permanently  or  indefinitely  absent  This  was  sufiicient 
reason  to  authorize  the  introduction  of  secondary  evidence 
of  what  this  witness  had  previously  deposed  to,  on  the 
preliminary  investigation  of  the  same  case  before  a  com- 
mitting magistrate.  In  Lowe  v.  Stafe,  86  Ala.  47,  we  held 
this  principle  to  be  applicable  as  well  to  criminal  as  to  civil 
eases;  and  this  rule  has  been  since  re-affirmed  in  South  v. 
The  Siate^  decided  at  the  present  term ;  6  So.  Bep.  52. 

2.  The  statement  of  the  witness  Forbes,  who  was  one  of 
the  coroner's  jury,  and  had  investigated  the  cause  of  the 
death  of  the  deceased  child,  was  to  the  effect  that  "it  was 
badly  bruised  all  over,  as  if  beaten,  and  its  neck  was  broken." 
"The  child's  neck,"  the  witness  said,  ^^looked  like  it  had  been 
siruclc  with  a  hot  iron,  and  looked  scarred,^^  Construing 
the  exception  taken  to  apply  only  to  the  latter  part  of  this 
witness'  testimony,  we  think  it  free  from  the  objection  that 
it  was  the  expression  of  a  mere  opinion,  and  not  the  state- 
ment of  a  fact  The  resemblance  of  things — or  their  likeness, 
similitude,  or  similarity — is  ordinarily  rather  a  conclusion 
of  fact  than  of  opinion ;  and  it  is  common  for  witnesses  to  be 
permitted  to  depose  to  it  as  an  element  of  description,  if  not 
impracticable  for  the  man  of  average  intelligence  to  express 
himsell  The  similarity  testified  to  in  this  instance  is  one 
of  common  knowledge,  and  involved  nothing  requiring  skill- 
ful comparison  by  an  expert  physioligist  There  was  no 
error  in  admitting  this  testimony. 

3.  It  is  not  any  doubt,  arising  out  of  the  evidence,  which 
authorizes  a  jury  to  acquit  on  trial  for  crime,  but  only  a 
reasonable  doubt  of  such  guilt,  generated  by  the  evidence 
in  the  cause — not  a  possible,  speculative,  or  imaginary  doubt. 
Kidd  V,  State,  83  Ala.  58.  So,  an  acquittal  should  follow,  if 
the  killing,  or  other  act  charged  as  a  crime,  be  satisfactorily 
accounted  for  on  any  other  reasonable  hypothesis  than  the 
guilt  of  the  accused.  If  the  hypothesis  suggested,  which 
in  the  present  case  was  accidental  injury,  be  unreasonable, 
or  otherwise  not  authorized  by  the  evidence,  it  would  afford 
no  ground  upon  which  the  accused  could  claim  an  inference 
of  innocence  justifying  her  acquittal.  The  first  charge  re- 
quested by  the  defendant  was,  under  this  principle,  properly 
refused. 

4.  The  seventh  charge,  asserting  that  "it  is  the  safer  and 
better  course  for  a  jury  to  acquit  a  guilty  person,  rather  than 
run  the  risk  of  convicting  an  innocent  one,"  announced  no 
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proposition  of  law,  but  was  a  mere  comparison  of  abstract 
justice,  which  tended  to  mislead  the  jury. — Garlick  v.  The 
State,  79  Ala.  265;  Ward  v.  The  State,  78  Ala.  442;  Farrish 
V.  The  State,  63  Ala.  164. 

5.  The  sixth  charge  is  susceptible  of  the  construction, 
that  the  jury  would  be  authorized  to  consider  the  suggestions 
of  counsel  made  in  the  progress  of  the  argument,  either  as 
in  the  nature  of  evidence,  or  as  correct  expositions  of  law, 
that  might  legitimately  affect  their  verdict.  While  all 
proper  weight  should  be  given  to  such  suggestions,  when 
founded  on  the  evidence,  in  enabling  the  jury  to  properly 
understand  the  facts  of  the  case,  and  to  throw  light  on  the 
issues  in  dispute,  the  guilt  or  innocence  of  the  party  charged 
is  to  be  determined,  not  by  the  strength  or  logic  of  the  argu- 
ments, but  on  the  force  and  weight  of  the  facts.  The  charge 
in  question  is  not  only  misleading,  but  it  is  merely  argument- 
ative, and  for  these  reasons  was  properly  refused. 

6.  All  the  other  charges  relate  to  the  alleged  insanity  of 
the  defendant,  and  are  based  upon  that  portion  of  the  evi- 
dence which  tends  to  prove  that  the  defendant  was  subject 
to  periodic  attacks  of  epileptic  fits.  Probably  the  refusal  of 
these  charges  could  be  justified  upon  the  ground,  that  there 
is  no  evidence  tending  to  prove  that  the  defendant  was 
afiiicted  with  any  epileptic  manifestations  on  the  day  of  the 
killing,  or  that  the  killing  was  the  product  or  outgrowth  of 
the  alleged  disease,  or  in  fact  of  any  form  of  mania,  or  men- 
tal incapacity,  to  a  degree  which  confers  irresponsibility  for 
crime. — Gunterv.  State,  83  Ala.  101;  Ptirsorisv,  The  Staie^ 
81  Ala.  597;  60  Amer.  Rep.  193.  The  only  testimony  bear- 
ing on  this  point  is  that  of  the  defendant  herself,  and  she 
testifies  to  a  state  of  facts  entirely  rebutting  such  a  conclu- 
sion. ^ 

7.  But  we  prefer  to  rest  our  ruling  as  to  these  charges 
on  another  ground.  This  case  was  tried  on  March  25th, 
1889,  and  the  evidence  in  reference  to  the  defendant's  state 
of  mind  was  in  support  of  the  defense  of  insanity,  which 
seems  to  have  been  introduced  under  the  plea  of  not  guilty. 
At  that  time,  the  act  of  February  27th,  1889,  was  in  force, 
entitled  "An  act  in  relation  to  criminal  insane  persons,  who 
are  charged  bv  indictment  with  murder  and  other  high 
crimes."— Acts'  1888-89,  pp.  742-746.  It  is  provided  in 
section  four  of  that  act,  that  in  prosecutions  for  murder, 
rape,  robbery,  or  burglary,  or  any  grade  of  these  crimes, 
"where  the  defense  of  insanity  is  set  up,  it  shall  be  inter- 
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posed  by  special  plea  at  the  time  of  his  [the  defendant's] 
arraignment,  which  in  substance  shall-  be  'not  guilty  by- 
reason  of  insanity;'  which  plea  shall  be  entered  of  record 
upon  the  docket  of  the  trial  court.  Such  plea  shall  not 
preclude  the  usual  plea  of  the  general  issue,  which  shall  not, 
hoioever,  put  in  issue  the  question  of  irresponsibility  of  the 
accused  by  reason  of  his  alleged  insanity,  this  question  being 
triable-  only  under  the  sjyecial  j>Zca."  The  act  further  re- 
quires that  the  jury  shall  return  a  special  verdict  on  the 
question  of  the  defendant's  sanity  vel  non, — Acts  1888-89, 
p.  744,  §§  5  and  6. 

The  purpose  of  the  act  is  plainly  to  require  the  defense 
of  insanity  to  be  tried  only  under  a  special  plea,  to  require 
this  plea  to  be  interposed  at  the  time  of  arraignment,  and 
to  require  a  special  verdict  on  this  issue.  This  defense  can 
not  now  be  introduced  under  the  plea  of  "not  guilty,"  as  it 
formerly  could  be. 

It  being  made  to  appear  from  the  record  that  no  special 
plea  of  insanity  was  interposed  in  the  court  below,  the  ques- 
tion of  insanity  vel  non  was  not  an  issue  properly  before  the 
court  or  jury.  The  court  could,  without  error,  have  ruled 
out  all  the  evidence  beai*ing  on  the  subject  of  the  defendant's 
alleged  insanity.  There  was  consequently  no  error  in  refus- 
ing any  or  all  of  the  charges  seeking  to  raise  this  question. 

8.  The  law  under  consideration  is  one  governing  only  the 
mode  of  procedure  in  criminal  oases,  and  the  custody  of  the 
prisoner  ad  interim  during  the  pendency  of  the  prosecution. 
It  works  no  injustice  to  the  defendant,  and  deprives  him  of 
no  substantial  right  which  he  would  otherwise  have.  It  is 
not,  therefore,  objectionable  as  an  e^post  facto,  when  applied, 
as  in  the  present  case,  to  a  crime  already  committed  at  the 
time  of  its  enactment,  any  more  than  a  statute  authorizing  in- 
dictments to  be  amended,  or  conferring  additional  challenges 
on  the  government,  or  authorizing  a  change  of  venue,  or 
other  like  statutes  regulating  the  mode  of  judicial  or  forensic 
proceeding  in  a  cause. — Cooley  on  Const.  Lim.  (5th  Ed.) 
329-330. 

We  find  the  record  free  from  error  of  any  kind,  and  the 
judgment  is  affirmed. 
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Fomby  v.  The  State 

Indidmeni  for  Forgery, 

1 .  What  writing  is  subject  of  forgery;  averment  of  extrinsic  facts  in  in- 
dictmenU — A  written  instrument  wliich  ie.on  its  face  unintelligible,  not 
purporting  to  create  or  discharge  any  pecuniary  liability,  nor  otherwise 
showing  that  another  person  might  be  injured  by  it,  will  not  support  an 
indictment  for  forgery  (Code,  §  3852),  unless  extrinsic  facts  are  averred 
supplying  its  deficiencies. 

From  the  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  S.  E.  Greene. 

The  indictment  in  this  case  charged  that  the  defendant, 
Henry  Fomby,  with  intent  to  injure  or  defraud,  "did  forge 
an  order  or  instrument  in  writing,  purporting  to  be  the  act 
of  one  Greene  Milligan,  which  order  is  in  the  words  and 
figures  following,"  setting  it  out.  The  writing  set  out  in 
the  indictment,  as  copied  into  the  transcript,  is  unintelligible, 
but  it  seems  to  have  been  signed  ^^Greim  Milisic,^'^  addressed 
to  "Mr.  Odom,"  and  in  these  words,  or  letters:  Please  ete 
this  man  have  siirthanges,  an  illitz  riaijor  fhen  untill  Pay- 
day;" and  after  the  signature  the  words  were  added,  "He  is 
all  rights  The  original  writing  was  attached  to  the  trans- 
cript as  an  exhibit,  by  order  of  the  coui-t  below ;  but  it  seems 
to  have  been  returned  to  that  court,  and  has  not  come  to  the 
hands  of  the  Beporter.  The  bill  of  exceptions  states  that 
the  defendant  demurred  to  the  indictment,  assigning  as 
grounds  of  demurrer  the  unintelligibility  of  the  writing  set 
out,  and  its  incapacity  to  deceive  or  defraud,  or  to  create  or 
discharge  a  pecuniary  liability ;  but  this  does  not  appear  in 
the  judgment-entry.  The  bill  of  exceptions  conteans  this 
additional  statement:  "In  his  argument  to  the  jury,  after 
the  evidence  on  both  sides  had  been  closed,  the  solicitor  at- 
tempted to  interpret,  construe  and  translate  the  said  alleged 
forged  writing,  by  spelling  out  certain  words,  and  explaining 
their  meaning ;  to  which  attempted  translation  and  construc- 
tion the  defendant  duly  objected  and  excepted" 

Lea  &  Greene,  for  appellant,  cited  Holt  v.  State,  75  Ala.  1 ; 
Renibert  v.  State,  53  Ala.  467;  Given  v.  State,  5  Ala.  747; 
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2Bish.  Grim.    Law,    §§  506-512;   Wharton's  Grim.    Law, 
§§  740,  696-7. 

W.  L.  Martin,  Attorney-General,  for  the  State,  contended 
that  tfie  ruling  on  demurrer  to  the  indictment,  not  being 
shown  by  the  judgment-entry,  was  not  presented  for  revis- 
ion ;  citing  Steele  v.  Savage,  85  Ala.  230 ;  Perry  v.  Banner, 
74  Ala.  485;  Tyreev.  Parham,  66  Ala.  424;  Smith  v.  State, 
68  Ala.  424;  Buckley  v.  Wilson,  56  Ala.  393;  Petty  v.  Dill, 
52  Ala.  641. 

GLOPTON,  J. — It  is  well  establisiied  that  an  indictment 
which  merely  sets  out  a  writing,  on  which  the  forgery 
charged  is  predicated,  wanting  in  the  legal  requisites  to  its 
validity,  or  so  imperfect  or  incomplete  that  it  can  not  be  the 
foundation  of  a  legal  liability,  and  its  real  meaning  and  terms 
are  not  intelligible  from  the  words  and  characters  used,  does 
not  charge  an  oflPense.  If  the  legal  force  of  the  writing,  not 
being  apparent  on  its  face,  arises  from  extrinsic  facts,  or, 
being  incomplete  or  unintelligible,  its  meaning  and  capacity 
to  efiFect  a  fraud  are  derived  from  extrinsic  facts,  such  facts 
must  be  averred  with  certainty  to  make  judicially  apparent 
that  the  instrument  is  the  subject  of  forgery. — Rembert  v. 
State,  53  Ala.  467;  Hobbs  v.  State,  75  Ala.  1. 

The  instrument,  for  forging  which  the  defendant  was  con- 
victed, is  set  forth  in  the  indictment  in  hcec  verba.  On  its 
face,  so  far  as  it  can  be  deciphered,  it  does  not  purport  to 
create  a  pecuniary  liability  on  another,  nor  does  it  show  that 
another  might  be  injured  by  it.  It  is  not  apparent,  that,  if 
genuine,  it  would  operate  as  the  basis  of  another  person's 
liability.  It  is  uncertain,  and  some  of  the  words  and  char- 
acters used  are  so  obscure  and  unintelligible,  that  its  mean- 
ing and  vicious  capacity  can  not  be  ascertained  from  the 
writing  as  set  forth  in  the  indictment,  nor  what  effect,  if 
any,  it  should  have.  In  such  case,  the  extrinsic  facts  con- 
nected with  a  forged  instrument,  should  be  averred,  so  that 
the  court  may  see  its  capacity  to  create  a  liability,  or  to  effect 
a  fraud.  No  extrinsic  facts  are  averred,  which  show  or  tend 
to  show  its  vicious  capacity,  nor  is  its  apparent  obscurity 
explained  or  removed  by  inuendo  or  otherwise.  The  demur- 
rer to  the  indictment  should  have  been  sustained. 

Beversed  and  remanded. 
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£  g|  Cagle  V.  The  State- 

Indictment  jor  Selling  Liquor  to  Minor. 

1.  Illegal  sale  of  liquor  by  infant,  or  agent, — An  unmarried  girl,  seven- 
teen years  old,  living  with  her  mother,  may  be  convicted  of  selling 
liquor  to  a  minor,  on  proof  that  she  poured  out  and  delivered  the  liquor 
under  the  order  or  instructions  of  her  mother,  to  whom  it  belonged, 
and  to  whom  the  money  was  paid  by  the  purchaser. 

Fbom  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  John  B.  Tally. 

The  indictment  in  this  case  was  found  in  April,  1889,  and 
charged  that  Bachel  Cagle  and  Sis  Cagle,  who  was  her 
daughter,  "did  sell  or  give  spirituous  liquors  to  Jep  Elkins, 
a  minor."  Sis  Cagle  being  on  trial  alone,  as  the  bill  of  ex- 
ception states,  "Jep  Elkins  testified,  on  the  part  of  the  State, 
that  he  was  a  minor,  fifteen  years  old;  that  he  got  ten  cents 
worth  of  whiskey  from  a  woman  named  Eachel;  that  Sis 
Cagle  measured  it  out  to  him,  and  put  it  in  a  bottle  for  him ; 
that  she  put  the  whiskey  in  the  bottle,  and  set  it  on  the 
table,  and  witness  took  it  and  left  the  house;  that  he  paid 
the  money  to  Bachel,  and  said  nothing  to  Sis  Cagle  about 
either  the  purchase  or  the  price;  that  Bachel  was  in  the 
bed  at  the  time ;  that  he  got  the  liquor,  and  went  away,  but 
Sis  Cagle  never  sold  nor  gave  it  to  him.  The  defendant 
then  testified  in  her  own  behalf,  that  she  was  about  seventeen 
years  old  at  the  time  mentioned  by  said  Elkins,  lived  with 
her  mother,  said  Bachel,  and  was  under  her  control ;  that  she 
simply  poured  out  the  whiskey  according  to  her  mother^  s 
instructions,  and  had  no  interest  in  it,  nor  in  the  sale  thereof; 
and  that  she  never  at  any  time  sold  or  gave  away  whiskey 
to  said  Elkins.  This  being  substantially  all  the  evidence, 
the  court  charged  the  jury,  on  the  written  request  of  the 
solicitor,  that  they  must  find  the  defendant  guilty,  if  they 
believed  the  evidence ;"  and  refused  to  instruct  them,  as  re- 
quested in  writing  by  the  defendant,  that  they  should  find 
him  not  guilty,  if  they  believed  all  the  evidence.  To  the 
charge  given,  and  to  the  refusal  of  the  charge  asked,  the 
defendant  duly  excepted. 
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^.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — The  bill  of  exceptions  shows  that  the 
defendant  was  present,  and  aided  and  abetted  in  the  sale  of 
spixitnous  liquor  to  a  minor.  The  fact  that  she  did  not  own 
the  whiskey,  and  received  nothing  for  it,  constituted  no  de- 
f  ezise. — Siate  v.  Hill,  62  Ala.  168.  Nor  is  she  any  the  less 
g'uilty,  because  what  she  did  in  measuring  and  delivering 
tlie  liquor  to  the  minor  was  done  at  the  request  or  command 
of  her  mother,  to  whom  it  belonged,  and  who  received  the  price 
of  it— 1  Bish.  Cr.  Law,  §§  355,  367;  Peaj^le  v,  Richmond, 
29  Oal.  414.  There  was  no  eiTor  in  giving  the  general 
charge  at  the  instance  of  the  State,  nor  in  refusing  the  charge 
asked  by  the  defendant. 

Affirmed. 


Johnson  v.  The  State. 

Indictment  for   Murder. 

1.  Declarations  of  defendant  as  evidence.— DeclATRiions  made  by  the 
defendant  himself,  before  or  after  the  commission  of  the  homicide  with 
which  he  is  charged,  tending  to  connect  him  with  it,  are  admissible  as 
evidence  against  him,  although  a  conspiracy  between  him  and  thft 
other  persons  implicated  may  not  be  estaDlished. 

2.  Declarations  and  conduct  of  conspirators,  as  evidence  against  each 
other, — Under  the  rule  laid  down  in  the  case  of  Mc Anally  v.  State, 
(74  Ala.  9),  when  the  evidence  establishes,  prima  facie,  the  existence  of 
a  conspiracy  between  the  defendant  and  others,  to  commit  the  crime 
with  which  he  is  charged,  the  acts,  declarations  and  conduct  of  the 
others,  in  promotion  of  the  purpose  or  object  of  the  conspiracy,  or  in 
relation  to  it,  are  competent  and  admissible  as  evidence  against  him; 
and  such  evidence  was  properly  admitted  in  this  case. 

3.  New  trial;  refusal  not  revisable,—By  the  settled  practice  of  this 
conrt  since  its  organization,  a  motion  for  a  new  trial  is  addressed  to  the 
discretion  of  the  lower  court,  and  its  refusal  is  not  revisable  by  this 
court  on  error  or  appeal. 

From  the  City  Conrt  of  Selma. 

Tried  before  the  Hon.  Jona.  Haralson. 

The  defendant  in  this  case,  Willie  Johnson,  was  indicted, 
jointly  with  Saunders  Collier,  for  the  murder  of  TranceB 
Rodgers,  by  shooting  her  with  a  pistol;  and  being  tr^a 
separately,  a  severance  having  been  granted,  was  ^^^^^f 
of  murder  in  the  first  degree,  and  sentenced  to  deatn  oy 
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hanging.  The  deceased  was  shot  and  killed  on  Saturday 
night,  November  19th,  1887,  between  the  hours  of  eight  and 
nine,  by  a  man  who  came  to  her  house  and  called  her  to  the 
door.  Harriet  Gladden,  who  lived  in  the  house  with  her, 
thus  testified  on  the  part  of  the  prosecution:  "I  went  to  the 
door.  A  man  stood  in  the  porch.  He  asked  me  if  Frances 
Rodgers  lived  there.  I  said  yes.  He  said  he  wanted  to  see 
her.  I  asked  him  if  I  would  not  answer.  He  said  no,  he 
wished  to  see  her — ^that  he  had  a  message  for  her.  I  told 
Frances  what  the  man  said,  and  she  went  to  the  door.  The 
pistol  fired,  and  she  fell."  The  assailant  was  not  recognized 
by  any  one,  and  he  escaped.  Other  evidence  adduced  by 
the  prosecution  showed  that  two  men  made  inquiries  that 
night  for  the  house  of  Frances  Rodgers,  and  went  there 
together,  one  stopping  at  the  gate,  while  the  other  went  in 
and  called  her  out;  and  the  prosecution  proceeded  on  the 
theory,  that  these  men  were  the  defendant  and  said  Saunders 
Collier,  and  that  they  were  instigated  to  the  murder  by  one 
Wiley  Lewis,  who  had  married  a  daughter  of  Frances 
Rodgers.  The  defendant  adduced  evidence  tending  to  show 
that  he  was,  until  late  in  the  evening  on  the  day  the  murder 
was  committed,  in  Birmingham,  where  he.  Collier  and  Lewis 
lived,  or  resided  most  of  the  time. 

The  principal  witness  on  the  part  of  the  prosecution  was 
one  Willie  Clark,  who  testified  to  several  conversations  he 
had  heard  between  the  defendant,. Collier  and  Lewis,  and 
conversations  he  had  had  with  one  or  more  of  them,  tending 
to  prove  the  alleged  conspiracy  between  them.  Numerous 
exceptions  were  reserved  by  the  defendant  to  the  testimony, 
but  they  can  not  be  set  out  at  length.  The  nature  of  the 
testimony,  and  the  grounds  of  objection,  are  shown  by  the 
following  extracts:  '*The  solicitor  asked  the  witness"  [after 
he  had  testified  to  his  acquaintance  with  the  several  parties 
in  Birmingham],  "if  he  had  ever  heard  the  defendant  say 
anything  about  the  killing  of  Frances  Rodgers,  before  the 
killing  occurred,  to  tell  what  it  was;  to  which  question  the 
defendant  objected,  on  the  ground  that  no  conspiracy  had 
been  proved,  and  duly  excepted  to  the  overruling  of  his 
objection.  The  witness  answered:  'I  recollect  once,  about  a 
week  and  a  half  before  Frances  Rodgers  was  killed,  defendant 
told  me  that  Wiley  Lewis  had  asked  him  to  come  to  Selma 
and  kill  Frances  Rodgers.  He  said  that  he  went  to  collect 
a  debt  from  Lewis,  and  Lewis  would  not  pay  him,  and  that 
he  told  Lewis,  if  he  did  not  pay  him,  he  would  tell  what  he 
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(Lewis)  had  tried  to  get  him  to  do — to  kill  Frances  Rodgers.' 
The  defendant  moved  to  exclude  these  declarations,  on  the 
ground  that  no  conspiracy  had  been  proved ;  and  his  motion 
being  overruled,  he  excepted."  The  witness  continued: 
"At  first,  defendant  said  he  would  tell  me,  if  I  promised  not 
to  telL  I  said  I  would  not  tell,  and  asked  what  it  was.  He 
said  Wiley  Lewis  had  been  trying  to  get  him  to  come  to 
Selma,  to  kill  a  woman.  I  asked  him  who  it  was,  and  he 
said  Frances  Rodgers,  and  that  Lewis  had  been  trying  to  buy 
a  pistol  to  do  it  with.  He  told  me,  if  Lewis  tried  to  buy  the 
pistol  I  had,  not  to  let  him  have  it;  and  said  he  gussed  he 
would  have  been  gone,  if  he  could  have  got  a  pistol.  I  told 
him  not  to  go— to  have  nothing  to  do  with  it,  and  I  tried  to 
persuade  him  to  do  nothing  of  the  kind,"  The  bill  of  ex- 
ceptions then  states,  that  the  defendant  "objected  to  each 
and  every  declaration  as  next  above  set  out,  on  the  ground 
that  no  conspiracy  has  been  shown,"  and  an  exception  was 
reserved.  The  witness  further  testified,  that  the  defendant 
came  to  him  "about  the  middle  of  the  week  before  Novem- 
ber 19th,"  and  asked  if  he  had  let  Lewis  have  the  pistol,  and 
he  answered  that  he  had  not;  that  Saunders  Collier  then 
came  up,  and,  in  the  defendant's  presence,  proposed  to  buy 
it,  saying  that  he  wanted  it  for  a  particular  purpose;"  that  he 
refused  to  sell  the  pistol,  but  it  was  stolen  Friday  night;  and 
that  he  heard  of  the  murder  on  Sunday  morning.  The  wit- 
ness then  continued:  "I  saw  the  defendant  Sunday,  about 
dark.  Saunders  Collier  was  with  him.  I  had  a  talk  with 
them,  and  said  to  Saunders,  'Hello,  you  all  got  back?'  He 
said  'Yes.'  I  asked  him  where  my  pistol  was.  He  said  he 
had  it,  and  pulled  it  out,  but  would  not  let  me  have  it  He 
said  that  nobody  knew  what  had  been  done  but  me,  and  if  I 
told  it,  he  would  keep  the  pistol  to  blow  me  up  with.  I  told 
him  he  ought  to  give  me  the  pistol,  as  he  had  done  what  he 
wanted  to  do  with  it ;  but  he  said  no,  that  he  might  give  it 
to  me  after  awhile.  The  defendant  was  present  all  this  time, 
and  I  asked  him  who  did  the  shooting.  He  said  Saunders 
did  it.  I  asked  him  how  many  times  he  shot,  and  he  said 
once.  I  then  asked  Saunders  to  let  me  see  how  many  balls 
were  out  of  the  pistol ;  he  showed  it  to  me,  and  one  ball  was 
out  Neither  of  them  mentioned  the  name  of  anybody  who 
was  shot,  and  the  name  of  Frances  Bodgers  was  not  men- 
tioned." The  defendant  objected  and  excepted  to  the  admis- 
sion of  each  part  of  this  evidence,  and  other  similar  excep- 
tions were  reserved.     The  character  of  Clark  was  impeached 
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on  cross-examination,  and  by  other  evidence  adduced  by  the 
defendant. 

G.  A.  Bobbins,  and  Chas.  D.  Clarke,  for  the  appellant, 
cited  Whart.   Crim.  Ev.  698;  2  Whart.  Crim.  Law,  §  140C; 

2  Russ.  Crimes,  696-8,  note  z\  1  Greenl.  Ev.  §§  111,  214- 
19;  3  76.  §  92;  Archb.  Crim.  PL  by  Waterman,  vol.  3, 
pp.  618-9;  2  Stark.  Ev.  326;  Reg.  v.  Murphy,  8  C.  &  P. 
297;  Reg.  v.  Shellard,  9  C.  &  P.  277;  Stewart  v.  State, 
26  Ala.  44;  Martin  &  Flinn  v.  State,  28  Ala.  71;  Steele  v. 
State,  43  Ala.  1 ;  McAnally  v.  State,  74  Ala.  9 ;  Insurance 
Co.  V.  Moog,  78  Ala.  284,  and  authorities  there  cited;  Wells 
on  Cir.  Ev.  88;  1  Leach,  C.  C.  299;  Rice  v.  State,  47  Ala. 
38;  Kelso  v.  State,  47  Ala.  573;  Buims  v.  State,  49  Ala.  370; 
McAdory  v.  State,  62  Ala.  154. 

W.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Amos  V.  State,  83  Ala.  1;  1  Brick.  Digest,  451,  §§  51-54; 

3  lb.  288,  §  596;  Bedwell  v.  Bedwell,  11  Ala.  587.' ' 

STONE,  C.  J. — Dallas  county  has  a  jury  system,  secured 
to  it  by  statute,  which  is  peculiar  to  itself. — Sess.  Acts  1882- 
83,  p.  273;  Ih.  1884-5,  p.  192;  lb.  1886-7,  p.  209.  We 
are  not  informed  that  any  objection  was  made  to  the  forma- 
tion of  the  grand  or  petit  jury,  and  we  find  in  the  record  no 
ground  for  objection  to  this  part  of  the  proceedings.  Since 
the  decision  in  Evans  v.  State,  80  Ala.  4,  the  jury  law  of 
Dallas  county  has  been  so  changed,  as  that  "whenever  the 
judge  of  the  Circuit,  or  the  judge  of  the  City  Court  of  Selma, 
shall  deem  it  proper  to  set  two  or  more  criminal  cases  for 
trial  on  the  same  day,  said  judge  may  draw  and  have  sum- 
moned one  jury,  or  one  venire,  for  the  trial  of  all  such  cases 
so  set  for  one  day." 

The  chief  objections  to  testimony  have  for  their  predicate 
that  there  was  not  suflScient  evidence  ot  a  conspiracy  between 
the  accused  and  others  not  on  trial,  to  authorize  the  admis- 
sion of  the  evidence.  Much  of  the  testimony  to  which  this 
objection  was  interposed,  consists  of  alleged  declarations  and 
statements  made  by  the  accused  himself.  These,  being  in 
their  nature  pertinent  to  the  offense  charged,  and  to  the  de- 
fendant's participation  therein,  were  competent  evidence 
against  him,  whether  there  was  a  conspiracy  or  not. — 3  Brict 
Dig.  425-6,  §§  286  et  seq.;  lb.  283,  §§  504  et  seq. 

There  was,  however,  testimony  received  and  excepted  to, 
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the  legality  of  which  depended  on  the  establishment  of  a 
oonBpiracy  to  murder  Frances'  Bodgers.  The  alleged  con- 
spiracy was  between  the  defendant,  one  Collier,  and  one 
Lewis;  the  last  two  not  on  trial.  In  McAnally  v.  Siale^ 
74  Ala.  9,  16,  we  said:  "In  charges  of  crime  which,  in  their 
nature,  may  be  perpetrated  by  more  than  one  guilty  partici- 
pant, if  there  be  a  previously  formed  purpose  or  conspiracy 
to  commit  the  ofiFense,  then  the  acts,  declarations  and  con- 
duct of  each  conspirator,  done  or  expressed  in  promotion  of, 
or  in  relation  to  the  object  or  put^pose  of  such  conspiracy, 
become  the  acts,  declaration,  or  conduct  of  each  co-conspir- 
ator, and  may  be]  given  in  evidence  against  him.  But,  to 
allow  such  testimony  to  go  to  the  jury,  a  foundation  must 
be  laid  by  proof  sufficient,  in  the  opinion  of  the  judge  pre- 
siding, to  establish  prima  facie  the  existence  of  such  con- 
spiracy." 

The  case  of  WilliaTns  v.  Siafe,  81  Ala.  1,  contains  a  full 
collection  and  discussion  of  many  authorities ;  and  while  it 
does  not  conflict  in  the  least  with  the  principles  declared  in 
McAiuillifs  case,  it  lays  down  certain  other  principles  that 
are  not  raised  in  this  case.  See,  also,  Amos  v,  StatCy 
83  Ala.  1. 

Under  the  principles  declared  in  McAnalltfs  case,  we  hold 
that  the  testimony  of  the  witness  Clark,  considered  in  its 
entirety,  establishes,  if  believed,  at  least  a  prima  facie  case 
of  conspiracy  to  murder  Frances  Rodgers,  and  that  the  acts, 
declarations  and  conduct  of  each  conspirator,  done  or  ex- 
pressed in  apparent  promotion  of  the  common  object,  were 
competent  evidence  against  each  of  the  others.  We  speak 
of  Clark's  testimony  in  its  entirety,  because  it  is  immaterial 
at  what  stage  of  his  examination  he  proved  the  conspiracy, 
if  he  proved  it  all. — Bedwell  v.  Bedwell,  77  Ala.  587. 

What  we  have  said  relates  to  the  competency  of  the  testi- 
mony, and  its  sufficiency  to  make  a  prima  facie  case,  so  as 
to  let  in  testimony  of  the  acts,  declarations  and  conduct  of 
one,  as  evidence  against  the  other.  Its  ultimate  credibility 
and  sufficiency  to  justify  conviction,  was  a  question  for  the 
jury. — McAnalljfs  case,  supra.  We  find  no  errors  in  the 
admission  of  testimony. 

It  has  been  the  settled  rule  of  this  court  from  its  very 
organization,  and  never  departed  from,  that  we  will  not 
review  the  action  of  the  primary  court,  in  granting  or  refus- 
mg  to  grant  a  new  trial.— 2  Brick.  Dig.  276;  3  /6.  676; 
Bedwell  v.  Bedwell,  77  Ala.  587. 
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The  judgment  of  the  City  Court  is  aflfirmed.  And  inoB- 
much  as  the  day  fixed  for  tine  execution  of  the  prisoner  is 
now  passed,  it  is  the  judgment  and  order  of  this  court,  that 
on  Friday,  August  9,  1889,  the  said  Willie  Johnson  be 
hanged  by  the  neck  until  he  is  dead;  and  the  sheriff  of  Dal- 
las county  is  charged  with  the  exe3ution  of  this  sentence,  in 
strict  conformity  to  the  requirements  of  the  statute. — Code 
of  1886,  §§  4665  to  4669,  inclusive. 

Affirmed. 


1 87  ^1  Bailey  v.  The  State. 

\'^      44 

1£L5??  Indictment  for  Larceny,  and  for  Receiving  Stolen  Ooods. 

1.  Sentence  to  hard  labor  for  county,  on  non-payment  of  costs;  local 
law  in  Jeffernon, — ^In  a  criminal  case,  the  costs  not  being  presently  paid 
or  secured  (Code,  §§  4502-04),  a  sentence  to  hard  labor  for  the  county 
for  their  satisfaction  is  not  violative  of  (he  constitutional  provision 
which  prohibits  imprisonment  for  debt;  and  the  local  law  prevailing  in 
*  Jefferson  county,  authorizing  convicts  sentenced  to  hard  labor  to  be 
employed  in  working  on  the  public  roads,  and  giving  the  officers  and 
witnesses  recourse  only  against  the  line  and  forfeiture  fund  of  the  county 
for  the  recovery  of  their  fees  (Sess.  Acts  1887-8,  p.  818),  does  not  in  any 
manner  change  this  principle. 

From  the  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  S.  E.  Greene. 

The  indictment  in  this  case  contained  two  counts,  the  first 
charging  the  defendants,  W.  W.  Bailey  and  others,  with  the 
larceny  of  a  trunk  and  its  contents,  alleged  to  be  worth  $250 ; 
and  the  second,  that  they  received,  concealed,  or  aided  in  the 
concealment  of  the  trunk  and  its  contents,  knowing  that  the 
same  had  been  stolen,  and  not  having  the  intent  to  restore 
the  property  to  its  owner.  On  the  trial,  Bailey  was  found 
guilty  under  the  second  count,  the  value  of  the  stolen  prop- 
erty being  assessed  at  $20;  and  he  was  thereupon  sentenced 
by  the  court  to  hard  labor  for  the  county  for  six  months, 
and  to  an  additional  term  of  143  days  on  non-payment  of 
the  costs.  He  afterwards  made  a  motion  to  have  the  costs 
re-taxed,  and  excepted  to  the  overruling  of  his  motion. 

B.  M.  Allen,  for  the  appellant 
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W.  L.  Martin,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— The  defendant,  being  convicted  of 
larceny,  was  sentenced  to  perform  hard  labor  for  the  county 
of  Jefferson,  for  a  period  of  time  not  exceeding  eight  months, 
to  satisfy  certain  costs  incurred  in  the  prosecution  of  the 
case,  and  taxed  as  fees  in  favor  of  the  solicitor,  clerk  of  the 
(X)urt,  sheriff,  and  certain  State  witnesses.  The  sentence 
seems  to  have  been  made  in  accordance  with  the  rules  pre- 
scribed by  section  4504  of  the  present  Code,  which  provides 
for  the  sentence  of  convicts  to  additional  hard  labor  imposed 
for  costs,  if  not  presently  paid,  or  if  judgment  is  not  con- 
fessed therefor,  as  provided  by  law. 

We  have  repeatedly  held  that  imprisonment  of  one  con- 
victed of  crime,  for  the  satisfaction  of  costs  incurred  by  the 
State  in  his  prosecution,  or  to  which  the  State,  if  it  were 
liable  for  costs,  should  be  subjected,  is  not  an  infringement 
of  that  provision  of  the  Constitution,  which  provides  that 
"no  person  shall  be  imprisoned  for  debt." — Bradley  v,  State^ 
69  Ala.  318;  3  Brick.  Dig.  p.  141,  §§  197  et  seq.,  and  cases 
cited.  The  authority  of  these  decisions  is  not  denied.  But 
it  is  contended  that,  inasmuch  as  the  defendant  in  this  case 
is  sentenced  to  hard  labor  under  the  provisions  of  the  act 
approved  February  18th,  1887,  entitled  "An  act  relating  to 
the  working  of  male  convicts  sentenced  to  hard  labor  for  the 
county  of  Jefferson,  upon  the  public  roads  of  said  county" 
(Acts  1886-87,  pp.  818-21),  the  fees  are  no  longer  due  the 
officers  and  witnesses,  and  there  is  no  authority  for  the  en- 
forcement of  their  collection  by  hard  labor. 

The  only  sections  of  this  act  which  bear  particularly  on 
the  case  are  sections  11  and  16.  There  is  nothing  any 
where  found  in  its  provisions  that  can  be  construed  as 
intended  to  repeal  sections  4502  to  4504  of  the  present  Code 
(1886),  which  authorize  the  defendant  to  pay  the  fine  and 
costs,  or  confess  judgment  therefor,  with  good  and  sufficient 
sureties,  as  in  other  cases.  It  is  only  where  the  fine  and 
costs  are  not  presently  paid,  or  secured  by  confession  of 
judgment,  with  proper  sureties,  that  any  sentence  to  hard 
labor  can  be  enforced  for  their  satisfaction.  The  general 
law  on  this  subject,  as  contained  in  the  above  cited  sections 
of  the  Code,  is  perfectly  consistent  with  the  provisions  of 
the  special  act  in  question,  relating  to  the  county  of  Jef- 
ferson. 

Sev^tioB  11  of  the  latter  act,  in  effect,  ti*ansfers  to  the 
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county  of  JeflPerson  the  right  to  the  labor  of  all  convicts  sen- 
tenced in  that  county  to  hard  labor  for  such  county  to  pay 
the  fine  and  costs  assessed  against  them  on  conviction  in 
prosecutions  for  crime,  and  this  without  liability  to  pay  either 
the  fine  or  costs  incident  to  such  conviction.  Section  16 
gives  the  officers  of  court  and  witnesses  recourse  only  against 
the  fine  and  forfeiture  fund  of  the  county  for  the  recovery 
of  their  fees.  We  can  not  perceive  that  this  transfer  of 
rights,  as  to  the  benefits  accruing  from  the  enforcement  of  a 
satisfaction  of  the  costs,  in  any  manner  changes  the  nature 
of  the  defendant's  imprisonment.  It  is  precisely  for  the 
same  length  of  time,  and  is  exacted  to  satisfy  the  same  de- 
mand— viz.,  the  costs  incurred  at  the  instance  of  the  State 
in  the  prosecution  of  the  defendant. — Smith  v.  Slate,  82  Ala. 
40;  Wynn  v.  State,  lb,  55.  The  only  persons  aflfected  by 
the  change  are  the  officers  of  court  and  the  witnesses,  and 
it  is  not  shown  that  they  either  do,  or  can,  legally  complain, 
that  the  benefit  of  their  services  has  to  some  extent  been 
taken  away  from  them,  and  given  to  the  county  of  Jefferson. 
Costs  and  fees  of  this  character  are  ex  gratia,  and  not  r*^ 
(lebito.  They  are  conferred  by  the  statute,  and  may  be  taken 
away  in  the  same  mode. 

It  is  our  opinion  that  the  act  of  February  18th,  1887, 
under  consideration,  authorizes  the  imposition  of  additional 
hard  labor  to  pay  the  fine  and  costs  in  conformity  to  the 
provisions  of  the  general  law,  as  contained  in  sections  4503 
and  4504  of  the  present  Code ;  and  that  the  objections  taken 
to  its  constitutionality  are  without  merit. 

The  judgment  is  accordingly  affirmed. 


Ex  parte  State,  in  re  Long. 

Application  for  Prohibition  to  Probate  Judge,  in  matter  of 
Discharge  on  Habeas  Corpus. 

1.  Hard  labor  for  county,  on  non-payment  of  line  and  costs. — On  con- 
viction of  a  misdemeanor  punishable  by  fine  only,  or  so  punished  in  the 
particular  case,  followed  by  a  sentence  to  hard  labor  for  the  county  to 
enforce  its  payment,  an  additional  term  of  hard  labor  may  be  imposed 
for  the  payment  of  costs  (Code,  ^^  4502-04),  as  if  hard  labor  or  imprison- 
ment had  been  part  of  the  punishmeut  originally  imposed.  (Glofton, 
J.,  dissenting.) 
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2.  Same;  discharge  on  habeas  corpus. — On  a  conviclion  of  vagrancy 
before  a  justice  of  the  peace,  a  fine  of  $20  being  yjiposed,  followed  by 
a  sentence,  in  default  of  payment  of  the  fine  and  costs,  that  the  defend- 
ant be  detained  in  custody  "until  he  performs  twenty  days  hard  labor 
for  the  county  for  said  fine,  and  sixty  days  for  said  costs,**  is  a  nullity, 
and  not  void  only  for  the  excess  of  hard  labor  which  might  have  been 
imposed ;  and  the  prisoner  is  entitled  to  be  discharged  from  custody  on 
habeas  corpus. 

Application  in  the  name  of  the  State,  on  the  relation  of 
the  Attorney-General,  for  a  writ  of  prohibition  to  Hon.  F.  G. 
Randolph,  judge  of  the  Probate  Court  of  Montgomery,  for 
the  purpose  of  reviewing  and  quashing  certain  proceedings 
had  before  him  on  the  petition  of  Joe  Long,  who  was  dis- 
charged from  custody  on  a  hearing  on  habeas  corpus.  Said 
Long  was  convicted  of  vagrancy  before  B.  H.  Screws,  a 
justice  of  the  peace,  and  fined  $20;  and  the  justice's  mittimus 
to  the  jailor  directed  him  to  take  said  Long  into  custody, 
"in  default  of  payment;  of  said  fine,  and  costs  amounting  to 
$18.25,  and  detain  him  until  he  performs  twenty  days  hard 
labor  for  the  county  for  said  fine,  and  sixty  days  for  payment 
of  said  costs,  subject  to  the  order  of  the  Board  of  Revenue." 
Judge  Randolph  discharged  the  prisoner,  on  the  ground  that 
the  sentence  to  hard  labor  for  twenty  days,  on  non-payment 
of  the  fine,  was  void. 

Wm.  L.  Martin,  Attorney-General,  and  T.  Lomax,  for  the 
State. 

Geo.  F.  Moore,  contra,    ' 

CLOPTON,  J. — It  appears  from  the  return  of  the  sheriff 
to  the  writ  of  habeas  corpus,  that  the  petitioner  is  retained 
under  a  mittimus,  following  a  judgment  of  conviction  on  a 
prosecution  for  vagrancy,  rendered  by  a  justice  of  the  peace. 
The  justice  assessed  a  fine  of  twenty  dollars;  and  the  mitti- 
mus commands  the  officer  to  take  the  petitioner,  in  default 
of  the  payment  of  the  fine  and  costs,  "into  custody,  and  de- 
tain him  until  he  performs  twenty  days  hard  labor  for  the 
county  for  said  fine,  and  sixty  days  for  payment  of  said 
costs,  subject  to  the  order  of  the  Board  of  Revenue."  On 
the  hearing  of  the  application,  the  judge  of  probate  ordered 
the  petitioner  to  be  discharged,  on  the  ground  that  the  justice 
had  exceeded  his  jurisdiction  in  the  sentence  and  judgment. 
This  proceeding  is  an  application  for  a  writ  of  prohibition, 
or  other  proper  remedial  writ,  to  vacate  and  annul  the  order 
of  discharge,  and  to  prevent  its  enforcement 
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The  authority  of  the  justice  to  impose  additional  hard 
labor  for  the  payment  of  costs  is  claimed  under  section  4504 
of  the  Code  of  1886.  The  corresponding  section  (4731)  of 
the  Code  of  1876  read  as  follows:  '*If,  on  conviction  before 
the  County,  Circuit  or  City  Court,  judgment  is  rendered 
against  the  accused,  that  he  perform  hard  labor  for  the 
county,  and  if  the  costs  are  not  presently  paid,  then  the  court 
may  impose  additional  hard  labor  for  the  county,  for  a  term 
sufficient  to  cover  all  costs  and  officers'  fees,  allowing  not  ex- 
ceeding forty  cents  per  diem,  for  the  additional  labor  im- 
posed." In  Ex  parte  McKioett,  55  Ala.  236,  it  was  held, 
that  this  statute  conferred  no  authority  on  a  justice  of  the 
peace  to  sentence  to  hard  labor  for  the  county  for  the  pay- 
ment of  costs,  the  authority  being  confined  by  the  words  of 
the  statute  to  the  County,  Circuit  and  City  Courts.  The  sec- 
tion was  amended  by  the  act  of  February  26,  1881,  by  pre- 
scribing a  limit  to  the  term  for  which  additional  hard  labor 
may  be  imposed,  reducing  the  rate  to  thirty  cents  per  diem, 
and  adding  other  provisions  not  material  in  this  case.  The 
8e(3tion  as  amended  is  incorporated  in  the  Code  of  1886  as 
section  4504,  except  that  the  words,  before  the  County,  Cir^ 
cuit  or  City  Court,  are  omitted.  The  argument  is,  that  by 
the  omission  of  these  words,  in  view  of  the  judicial  construc- 
tion previously  placed  upon  the  statute,  the  legislature  in- 
tended a  change,  and  that  the  eflfect  is  to  confer  on  all  courts, 
having  jurisdiction  to  try  and  convict  of  criminal  offenses, 
authority  to  impose  additional  hard  labor  for  the  county  for 
costs.  The  general  rule  is,  that  a  material  change  in  the 
phraseology  of  a  subsequent  statute,  revising  a  pre-existing 
statute,  indicates  a  changed  legislative  intent  The  force  of 
the  argument  must  be  admitted;  and  it  may  be  that  it  was 
the  intent  to  extend  such  authority  to  all  courts  having  crim- 
inal jurisdiction  in  cases  to  which  the  section  is  applicable. 
Conceding  this,  there  yet  lies  behind  it  the  question,  whether 
the  case  of  the  petitioner  falls  within  the  operation  of  sec- 
tion 4504. 

There  are  other  sections  of  the  Code  relating  to  the  same 
subject.  Section  4502  provides:  "When  a  fine  is  assessed, 
the  court  may  allow  the  defendant  to  confess  judgment,  with 
good  and  sufficient  sureties,  for  the  fines  and  costs. ^'  And 
section  4503  declares:  "If  the  fine  and  costs  are  not  paid, 
or  a  judgment  confessed  according  to  the  provisions  of  the 
preceding  section,  the  defendant  must  either  be  imprisoned 
in  the  county  jail,  or,  at  the  discretion  of  the  court,  sentenced 
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to  hard  labor  for  the  county,   as  follows ;"  and  the  section 
then  proceeds  to  specify  the  terms  of  days,  for  which  the  de- 
fendant may  be  imprisoned  or  sentenced  to  hard  labor,  reg- 
ulated by,  and  increased  in  proportion  to  the  amount  of  the 
fine.     The  statutes  composing  sections  4503  and  4504,  except 
as  amended,  have  co-existed  since  1866,  and  are  embodied  in 
the  same  article  of  the  same  chapter  of   the  present   Code. 
They  should,  therefore,  be  read  as  continuous  sections  of  the 
same  act,  and  so  construed  as  to  harmonize  each  with  the 
other.     A  separate  and  distinct  field  should  be  assigned  to 
each,  in  which  its  provisions  may  operate,   without  colliding 
with  any  of  the  provisions  of  the  other,  or  covering  the  same 
space. 

Legal  punishments  are  defined  by  the  statute  as  follows: 
"Fines,  hard  labor  for  the  county,  imprisonment  in  the 
county  jail,  imprisonment  in  the  penitentiary,  which  includes 
hard  labor  for  the  State,  and  death  by  hanging." — Code, 
1886,  §  4492.  Different  crimes  are  diflFerently  punished. 
Some  misdemeanors  are  punishable  by  fine  only ;  others  by 
fine,  to  which  imprisonment  in  the  county  jail,  or  hard  labor 
for  the  county,  may  be  added;  and  in  all  cases  in  which  the 
imprisonment  or  sentence  to  hard  labor  is  for  twelve  months 
or  less,  the  defendant  must  be  sentenced  to  imprisonment  in 
the  county  jail,  or  to  hard  labor  for  the  county.  Chapter 
ten  of  the  Code,  which  contains  all  the  sections  herein  above 
referred  to,  relates  to  the  subject  of  punishment,  and  forms 
a  complete  system,  constructed  in  view  of,  and  in  relation  to 
the  different  kinds  and  degrees  of  punishment  aflBxed  by  the 
statutes  to  different  crimes.  Sections  4502  and  4503  relate 
specially  and  particularly  to  fines,  and  apply  and  govern 
when,  on  conviction,  the  accused  is  fined  only — when  hard 
labor  for  the  county  can  not  be  by  law,  or  is  not,  when  dis- 
cretionary with  the  court,  superadded.  Section  4503  does 
not  protide  punishment  which  must  or  may  be  imposed  in 
the  first  instance,  but  a  substituted  punishment,  which  must 
be  imposed  only  when  there  is  a  failure  to  pay  the  fine  and 
costs,  or  confess  judgment  therefor,  as  allowed  by  section 
4502.  In  the  imposition  of  such  substituted  punishment, 
the  court  has  no  authority  to  exceed  the  term  of  imprison- 
ment or  hard  labor,  for  the  fine  and  costs,  or  either  of  them, 
expressly  fixed  by  the  statute. 

Section  4504  has  another  and  different  field  of  operation. 
By  its  terms,  authority  to  impose  additional  hard  labor  for 
(he  CQ9t8  is  confined  to  case^  where,  on  conviction,  judgment 
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is  rendered  that  the  accused  perform  hard  labor  for  the 
county,  and  the  costs  are  not  presently  paid ;  that  is,  where 
the  accused  is  convicted  of  a  crime,  to  which  the  special 
statute,  in  regard  to  the  particular  oflfense,  affixes  the  pun- 
ishment of  hard  labor  for  the  county  as  one  of  the  authorized 
modes  of  punishment;  and  the  court  may  render  judgment 
that  the  defendant  perform  hard  labor  for  the  county,  as  the 
primary,  not  the  alternative  punishment  authorized  by  sec- 
tion 4503.  To  illustrate  :  We  have  said  that  several 
statutes  affix,  as  punishment  on  conviction  of  certain  misde- 
meanors, that  the  defendant  must  be  fined,  and  may  be  im- 
prisoned in  the  county  jail,  or  sentenced  to  hard  labor  for 
the  county  not  exceeding  a  specified  term ;  in  such  case,  if 
the  court  should  render  judgment  that  the  accused  be  fined 
only,  or,  in  addition,  be  imprisoned  in  the  county  jail,  sec- 
tion 4504  confers  no  authority  to  impose  hard  labor  for  the 
costs.  Under  section  4503,  though  the  defendant  may  pay 
the  fine,  should  he  fail  or  refuse  to  pay  or  confess  judgment 
for  the  costs,  he  may,  nevertheless,  be  imprisoned  or  sen- 
tenced to  hard  labor  for  the  term  of  days  specified  in  the 
section. — Morgan  v.  Slate,  47  Ala.  34.  But  tlie  term  of 
days  for  which  he  may  be  sentenced  must,  under  the  statute, 
be  determined  by  the  amount  of  the  fine,  and  not  the  costs. 
To  hold  that,  in  sach  case,  additional  hard  labor  for  the 
county  may  be  imposed  for  the  cost  under  section  4504, 
would  be  tantamount  to  an  imposition  of  double  punishment. 
The  present  case  affords  a  fair  illustration  of  our  views. 
The  punishment  for  vagrancy,  the  offense  of  which  petitioner 
was  convicted,  is,  that  the  defendant,  "on  conviction  for  the 
first  offense,  be  fined,  not  less  than  ten,  nor  more  than  fifty 
dollars;  and  on  a  second  conviction,  within  six  months  after 
the  first,  must  be  fined  not  less  than  fifty,  nor  more  than  one 
hundred  dollars,  and  may  be  imprisoned  in  the  county  jail, 
or  sentenced  to  hard  labor  for  the  county,  for  not  m6re  than 
six  months." — Code,  1886,  §  4047.  The  petitioner  was  con- 
victed for  the  first  offense,  and  fined  twenty  dollars.  Under 
section  4503,  failing  to  pay  or  confess  judgment  for  tlie  fine 
and  costs,  the  petitioner  could  and  should  have  been  sen- 
tenced to  imprisonment  in  the  county  jail,  or  to  hard  labor 
for  the  county,  for  ten  days ;  but  beyond  this,  the  justice 
could  not  sentence  him,  either  for  the  fine  or  costs.  Should 
he  be  convicted  a  second  time,  within  six  months  after  the 
first,  and  fined,  and  also  sentenced  to  hard  labor  for  the 
county,  then,  under  section  4504,  the  court  could  impose 
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additional  hard  labor  for  costs.  A  sentence  to  hard  labor, 
according  to  the  provisions  of  section  4503,  does  not  con- 
stitute a  basis  for  the  imposition  of  additional  hard  labor 
for  the  costs  under  section  4504  The  latter  was  not  de- 
signed to  be  supplemental  to  the  former  section.  By  this 
construction,  each  has  a  distinct  and  independent  sphere  of 
operation,  and  distinct  purposes.  Our  conclusion  is,  that 
the  justice,  having  assessed  a  fine  only,  had  no  authority 
to  impose  the  additional  hard  labor  for  the  county  for  the 
costs. 

But  the  justice  also  exceeded  his  authority  by  imposing 
hard  labor  for  twenty  days  for  the  fine.  The  amount  of  the 
fine  assessed  being  twenty  dollars,  the  petitioner  could  not, 
under  the  statute,  be  sentenced  to  hard  labor  for  the  county 
for  a  longer  term  than  ten  days.  It  is  contended,  however, 
that  this  is  an  error  or  irregularity  for  which  he  should  not 
be  discharged  on  habeas  corpus;  and  we  are  referred,  as  sus- 
taining this  position,  to  Ex  parte  Simmons^  62  Ala.  416 ; 
Ex  2^arte  Hubbard,  65  Ala.  473,  and  Ex  parte  Herrington^ 
at  the  present  term ;  5  So.  Eep.  831.  When  the  defendant 
is  retained  by  virtue  of  process  from  a  court  having  juris- 
diction of  the  subject-matter,  habeas  corpus  is  not  an  appro- 
priate mode  to  correct  mere  errors  or  irregularities  in  the 
sentence  and  judgment.  To  justify  a  discharge,  the  process 
most  not  be  authorized  by  any  provision  of  the  law.  Ille- 
gality, usurpation,  or  excess  of  jurisdiction  is  essential.^  This 
is  also  the  statutory  rule. — Code,  1886,  §  4785.  In  each  of 
the  cases  cited  by  counsel,  the  error  or  irregularity  inter- 
vened in  a  matter  which  the  court  had  jurisdiction  to  hear 
and  determine.  In  respect  to  the  term  of  hard  labor  to  which 
the  petitioner  could  be  sentenced,  nothing  rested  in  the  dis- 
eretion  or  judgment  of  the  justice.  He  had  but  to  declare 
the  term  positively  and  absolutely  fixed  by  the  statute.  The 
informality  of  the  mittimus,  in  commanding  the  jailor  to 
detain  petitioner  until  he  performed  the  hard  labor  to  which 
he  was  sentenced,  may  be  considered  an  irregularity,  which 
of  itself  would  not  authorize  his  discharge.  That  this  sen- 
tence to  twenty  days  hard  labor  for  the  county  for  the  fine, 
and  sixty  days  for  the  costs,  is  in  excess  of  the  jurisdiction 
of  the  justice,  was  expressly  decided  in  the  analogous  case  of 
Ex  parte  McKivett,  supra,  where  it  is  said:  "When  the 
justice  passed  beyond  the  term  of  ten  days  as  a  term  of  hard 
labor  for  the  county,  he  exceeded  his  jurisdiction.  The  sen- 
tence is  con8e<juently  void,  and  the  mittimus  expressing  it  as 
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a  cause  of  detention  is  also  void."  The  same  principle  was 
asserted  and  sustained  in  the  subsequent  cases  of  Ex  parte 
City  Council  of  Montgomery,  79  Ala.  275;  and  Ex  parte 
Mayor  of  Anniston,  84  Ala.  21.  Had  the  justice  sentenced 
the  petitioner  to  ten  days'  hard  labor  for  the  fine,  and  sixty 
days  for  the  costs,  we  should  have  regarded  the  latter  part 
of  the  sentence  only  as  void,  and  the  petitioner  would  have 
been  required  to  work  out  the  ten  days  before  entitled  to  a 
discharge.  But,  the  sentence  being  for  twenty  days  hard 
labor  for  the  fine,  and  an  additional  term  for  the  costs,  the 
mittimus  is  unauthorized  by  any  provision  of  the  law, 
and  is  a  nullity. 
Prohibition  denied. 

[On  application  for  rehearing]. 

McCLELLAN,  J.— The  Penal  Code  prepared  by  Stone 
and  Shepherd  was  adopted  by  an  act  of  February  23,  1866. 
Acts  1865-6,  pp.  121-124. 

Section  213  of  that  Code  was  carried  without  amendment, 
in  any  particular,  into  all  subsequent  Codes,  and  is  found  at 
section  3760  Eevised  Code  of  1867;  at  4455,  Code  of  1876; 
and  at  section  4503,  Code  of  1886. 

Section  511  of  the  Penal  Code  of  1866  read  as  follows: 
"If,  on  conviction  before  the  County,  Circuit  or  City  Court, 
judgment  is  rendered  against  the  accused,  that  he  perform 
hard  labor  for  the  county,  and  if  the  costs  are  not  presently 
paid,  then  the  court  may  impose  additional  hard  labor  for 
the  county,  for  a  term  sufficient  to  cover  the  costs  to  the 
county,  for  State  witnesses  and  judges'  fees,  allowing  not 
exceeding  forty  cents  per  diem  for  the  additional  hard  labor 
imposed." 

This  section  was  amended  by  the  act  of  February  10, 
1867,  by  striking  out  the  words,  "the  costs  to  the  county 
for  State  witnesses  and  judges'  fees,"  and  inserting  in  lieu 
thereof  the  words  "all  costs  and  officers'  fees." — Acts  1866-7, 
pp.  513-514. 

As  thus  amended,  this  law  became  section  4061  of  the 
Eevised  Code  of  1867,  and  section  4731  of  the  Code  of 
1876. 

This  section  was   amended  by  the  act  of  February  26, 

1881,  so  as  to  read  as  follows:     "If,  on  conviction  before  the 

Circuit,  City  or  County  Court,  judgment  is  rendered  against 

the  accused,  that  he  perform  hard  labor  for  the  county,  and 
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if  the  costs  are  not  presently  paid,  or  judgment  confessed 
therefor,  as  provided  for  in  section  44-54  of  the  Code,  then 
the  conrt  may  impose  additional  hard  labor  for  the  county, 
for  such  period,  not  to  exceed  eight  months  in  cases  of  mis- 
demeanors, and  fifteen  months  in  cases  of  felony,  as  may  be 
sufficient  to  pay  the  costs,  at  a  rate  not  less  than  thirty  cents 
per  diem  fox  each  day.  Any  person  sentenced  to  hard  labor 
to  pay  costs,  must  be  dischai'ged  from  such  sentence  on  the 
payment  of  such  costs,  or  any  balance  thereof,  by  the  hire 
of  such  convict  or  otherwise;  and  the  certificate  of  the  judge 
or  clerk  of  the  court  in  which  such  conviction  was  had,  that 
the  costs,  or  the  residue  thereof,  after  deducting  the  amount 
realized  from  the  hire  of  the  convict,  have  been  paid,  or  that 
the  hire  or  labor  of  the  convict,  as  the  case  may  be,  amounts 
to  a  sum  sufficient  to  pay  the  costs,  shall  be  sufficient 
evidence  to  authorize  such  discharge." — Acts  1880-81, 
pp.  37-38. 

As  thus  amended,  with  the  additional  change  in  phraseol- 
ogy effected  by  the  substitution  of  the  words,  "as  provided 
by  law^^^  for  the  words  "as  provided  for  in  section  4454  of 
the  Code,"  this  law  became  section  4504  of  the  Code  of 
1886. 

The  law  thus  referred  to  as  section  4454,  Code  of  1876, 
was  section  3759  of  the  Eevised  Code  of  1867,  and  section 
212  of  the  Penal  Code  of  1866;  and  has  been,  at  least  since 
the  year  last  named,  and  is  now,  as  embodied,  without  modi- 
fication, in  the  Code  of  1886  at  section  4502,  the  law,  and 
the  only  law,  which  provides  for  the  confession  of  judgment 
by  convicts.  By  its  terms,  which  are,  "  When  a  fine  is 
assessed,  the  court  may  allow  the  defendant  to  confess  judg- 
ment, with  good  and  sufficient  sureties,  for  the  fine  and  costs," 
and  from  the  nature  of  things,  since  only  a  money  judgment 
could  be  confessed  and  secured,  it  applies  only  to  cases  in 
which  fines  are  assessed,  and,  it  would  seem,  necessarily  to 
all  cases  in  which  a  fine  is  assessed,  whether  that  be  the  sole 
punishment  or  not. 

An  analysis  of  the  amendment  of  February  26,  1881,  and 
of  the  codification  of  the  statute  as  amended,  will  demon- 
strate that,  so  far  as  the  cases  in  which  hard  labor  for  costs 
may  be  imposed  are  concerned,  section  4504  of  the  Code  of 
1886  is  in  identically  the  same  language  as  section  511  of 
the  Penal  Code  of  1866,  except  that  the  words,  "or  judg- 
ment confessed  therefor  as  provided  by  law,"  are  inserted 
in  the  section  as  embodied  in  the   present  Code.     To  my 
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mind,  this  shows  not  only  a  legislative  construction,  evi- 
denced both  by  the  act  of  1881  and  the  adoption  of  the 
Code  of  1886,  that  section  4504,  as  to  hard  labor  for  costs, 
applied  to  cases  provided  for,  as  to  the  imposition  of  hard 
labor  for  the  fine,  by  section  4503,  but  also  an  afiSrmative 
expression  of  the  legislative  will  that  such  should  thereafter 
be  the  eflfect  of  section  4504,  whether  it  had  been  so  there- 
tofore or  not. 

But,  aside  from  this  consideration,  enough  has  been  said 
to  show  that  there  has  been  no  change  in  the  statute  now 
constituting  section  4504  of  the  Code,  which  tends,  in  any 
degree,  to  the  exclusion  from  its  operation  of  any  case  orig- 
inally embraced  in  its  terms.  In  1876,  in  a  case  in  which 
upon  conviction  the  only  penalty  provided  by  law,  and  the 
only  penalty  in  fact  imposed,  was  the  assessment  of  a  fine, 
this  court  held  that  it  was  competent  for  the  court  below, 
the  fine  and  costs  not  being  presently  paid,  to  sentence  the 
defendant  to  hard  labor  for  the  payment  of  the  fine  under 
section  3760  of  the  Revised  Code  (§  4455,  Code  of  1876 ; 
and  §  4503,  Code  of  1886),  and  to  hard  labor  for  the  pay- 
ment of  costs  under  section  4061  of  the  Revised  Code 
(§  4731,  Code  of  1876;  and  §  4504,  Code  of  18SG).— Wil- 
liams V.  Staiey  55  Ala.  166. 

These  statutes  have  each  been  re-enacted  several  times 
since  this  judicial  construction  was  engrafted  upon  them, 
and  it  must  now  be  considered  to  have  been  adopted  by  the 
legislature  as  a  part  of  the  laws  themselves. — G^ Byrnes  v. 
State,  51  Ala.  25;  Ex  parte  Matthews,  52  Ala.  51;  E.  T., 
V.  &  G.  jB.  jB.  Co.  v.  Bayliss,  74  Ala.  150. 

This  construction  receives  support  from  section  4501  of 
the  present  Code,  which  has  come  down,  with  the  other  sec- 
tions under  consideration,  from  the  Penal  Code  of  1866. 
It  is  there  provided  that  a  prosecutor,  who  has  been  taxed 
with  costs,  may  be  sentenced  to  hard  labor  if  he  fail  to  pay 
it.  It  would  be  anomalous  to  authorize  this  to  be  done,  and 
at  the  same  time  to  withhold  a  like  power  with  respect  to  a 
convicted  defendant. 

Upon  these  several  considerations,  we  feel  constrained,  in 
response  to  the  application  for  a  rehearing,  to  recede  from 
the  position  heretofore  taken,  as  to  the  power  of  courts 
to  impose  hard  labor  for  costs  on  conviction  for  offenses 
punishable,  or  punished,  by  fine  only ;  and  to  so  modify  our 
former  opinion  as  to  hold,  that  in  all  cases  in  which  the  de- 
fendant is  sentenced  to  hard  labor  as  a  punishment  for  the 
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offense  of  which  he  has  been  convicted,  either  in  default  of 
the  payment  of,  or  confession  of  judgment  for  the  fine 
assessed,  or  in  execution  of  the  original  judgment,  the  court 
may  impose  additional  hard  labor,  as  provided  by  section 
4504  of  the  CSode,  for  the  payment  of  costs. 

SOMERVILLE,  J. — I  concur  in  the  foregoing  opinion  of 
Judge  McClellan,  as  a  proper  construction  of  sections  4502 
to  4504  of  the  present  Code.  The  case  of  Williams  v.  State, 
55  Ala.  166,  decided  in  1876,  is  conclusive  of  the  main 
question  raised,  the  statutes  then  in  force  being  substantially 
the  same  as  those  embodied  in  these  sections.  It  is  imma- 
terial that  the  reasons  there  given  for  the  correctness  of  the 
decision  are  subject  to  criticism,  if  the  decision  itself  be 
correct  Since  that  deliverance  was  promulgated,  it  has 
been  followed  by  many  others  in  which  the  principle  settled 
was  tacitly  assumed  by  this  court  as  free  from  all  doubt. 
The  original  statutes  have  been  one  or  more  times  re-adopted 
by  the  General  Assembly  since  that  decision  was  made,  with- 
out material  change  of  phraseology ;  and  this  presumptively 
carries  with  it  the  judicial  construction  previously  given. 
The  uniform  practice  of  the  7iisi  jyrius  courts  all  over  the 
State,  for  the  past  twenty  years,  moreover,  has  been  to  sen- 
tence convicts  to  additional  hard  labor  to  satisfy  costs,  as 
well  where  a  fine  only  has  been  imposed,  followed  by  a  sen- 
tence to  hard  labor  to  enforce  its  payment,  as  where  the  ac- 
cused has  been  sentenced  by  the  court,  in  the  first  instance, 
to  perform  hard  labor  for  the  county.  The  overruling  of 
Williams*  case  would  greatly  disturb  the  administration  of 
justice  in  criminal  trials ;  and  I  should  be  disposed  to  ad- 
here to  it,  even  if  I  doubted  its  correctness,  which  I  do  not. 

CLOPTON,  J.,  dissenting. — My  convictions  constrain  me 
to  dissent  horn  the  conclusion  to  recede  from  the  construc- 
tion of  the  statutes  announced  in  the  opinion  delivered  in 
the  first  instance.  The  reasons  for  the  construction  then 
given  are  fully  stated  therein,  and  I  do  not  J)ropose  to  repeat 
or  elaborate  them.  In  Williams  v.  State,  55  Ala.  166,  the 
rule,  that  the  different  sections  of  a  Code,  relating  to  the 
same  subject,  should  be  construed  in  reference  to  each  other, 
and  as  the  several  sections  of  a  single  statute,  was  held  in- 
applicable, on  the  ground  stated  in  the  opinion  then  rendered 
as  follows:  "It  is  well  known  that  many  acts  were  passed 
after  the  adoption  of  the  original  Code  of  1852,  that  were 
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supplementary  to,  as  well  as  many  that  were  amendatory  of 
its  provisions.  Of  the  former  sort  was  the  act  of  the  16th 
of  February,  1867,  which  is  incorporated  as  section  4061  in 
the  Revised  Code."  On  this  ground  section  4061,  which 
corresponds  to  section  4504  of  the  Code,  1886,  was  construed 
to  be  supplementary  to  section  3760  of  the  Revised  Code, 
which  corresponds  to  section  4503  of  the  Code  of  1886. 
Now,  the  fact  is,  the  originals  of  sections  4503  and  4504 
were  first  and  contemporaneously  introduced  into  the  Penal 
Code  of  1866,  and  the  act  of  February  16,  1867,  was  not  an 
original  act,  but  merely  amendatory  in  respect  to  the  partic- 
ular  costs  for  which  additional  hard  labor  might  be  imposed. 
The  mistake  in  the  legislative  history  of  the  sections,  on 
which  the  construction  in  Williams  v.  State  was  based, 
greatly  impairs,  if  it  does  not  destroy  its  weight  as  authority. 

As  to  the  presumption  that  the  legislature  had  adopted 
that  judicial  construction  of  the  sections,  arising  from  their 
re-enactment,  it  may  be  said,  that,  except  the  amending  act 
of  February  26,  1881,  there  has  been  but  one  re-enactment 
since  that  decision  was  made — ^the  adoption  of  the  Code  of 
1886.  In  the  previous  Codes,  the  sections  were  arranged  in 
different  chapters,  under  different  titles,  and  in  relation  to 
different  subjects;  whereas,  in  the  Code  of  1886,  they  are 
collocated  in  the  same  chapter,  under  the  same  title,  and  in 
reference  to  the  same  subject.  This  collocation  brings  them 
within  the  operation  of  the  rule,  that  they  should  be  con- 
strued as  several  sections  of  a  single  act. — Endlich  on 
Interp.  Stat.  §  40.  The  mode  and  manner  of  the  re-enact- 
ment overcomes  the  presumption,  which  ought  not  to  be 
rigidly  indulged  as  to  penal  statutes. 

I  am  unable  to  appreciate  the  force  of  the  argument  based 
on  the  amending  act  of  February  26,  1881.  The  purpose 
of  that  amendment  was  to  give  the  accused  the  right  to  con- 
fess judgment  for  the  costs,  and  escape  the  additional  hard 
labor.  This  is  sought  to  be  accomplished  by  mere  reference 
to  section  4454  of  Code  of  1876,  not  as  giving  the  right  to 
confess  judgment,  but  as  requiring  good  and  sufficient  sure- 
ties. The  amendment  does  not  provide  that  judgment  may 
be  confessed  for  fines,  but  only  for  costs,  in  cases  where  judg- 
ment is  rendered  that  the  accused  perform  hard  labor  for 
the  county.  A  confession  of  judgment  when  a  fine  is  as- 
sessed as  the  punishment,  was  already  provided  for,  and  the 
amendatory  act.  was  not  intended  to  have  any  reference  to 
such  cases,  but  to  a  distinct  class  of  cases. 
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If  the  legislature  originally  intended,  when  a  fine  only  is 
the  assessed  punishment,  that  hard  labor  could  be  im- 
posed for  the  costs  under  section  4504,  why  was  it,  that  the 
term  of  days,  for  which  the  accused  could  be  sentenced  to 
hard  labor,  in  the  event  he  failed  to  pay  or  confess  judgment 
for  both  the  fine  and  cos/s,  was  specified  in  section  4503  ? 
This  excludes  any  inference  of  an  intention,  that  the  accused 
could  be  sentenced  to  hard  labor,  for  either  fine  or  costs,  for 
a  longer  time  than  the  specified  number  of  days,  as  a  part 
of  the  alternative  punishment  provided  by  section  4503. 
The  construction  placed  upon  the  statutes  by  a  majority  of 
the  court  leads  to  this  result  The  accused  is  convicted,  and 
a  fine  only  is  assessed.  He  pays  the  fine,  but  fails  to  pay 
or  confess  judgment  for  the  costs.  It  is  admitted  that  addi- 
tional hai-d  labor  for  the  costs  can  not  be  imposed,  unless 
judgment  be  rendered  that  he  perform  hard  labor  for  the 
county.  Now,  though  the  fine  has  been  paid,  the  court  may 
sentence  him  to  hard  labor  for  the  term  specified  in  section 
4503,  as  preliminary  and  in  order  to  impose  additional  hard 
labor  for  the  costs  under  section  4504 — two  distinct  sentences 
to  hard  labor,  one  under  each  section,  because  of  the  failure 
to  pay  or  confess  judgment  for  the  cosis,  A  construction, 
that  could  lead  to  such  result,  should  not  be  placed  on  the 
statutes. 

I  can  not  perceive  how  the  future  administration  of  justice 
in  criminal  trials  can  be  possibly  disturbed  by  overruling 
Williams  v.  State.  And  if  it  has  been  the  practice  of  the 
nisiprius  courts  to  impose  punishment  unauthorized  by  law, 
such  practice  can  not  be  stopped  too  soon. 


Goley  V.  The  State. 

Indictment  for  Murder. 

1.  When  case  w  properly  triable. — The  statutory  provision  requiring 
the  criminal  docket  to  be  taken  up  on  the  second  Monday  of  the  term, 
when  the  term  continues  two  weeks  (Code,  §  751),  was  intended  to  ex- 
pedite speedy  trials  of  criminal  cases,  and  does  not  deny  to  the  court 
the  right  to  proceed  with  the  trial  of  a  criminal  case  before  that  time; 
and  the  further  provision  requiring  the  clerk  of  the  court  to  set  the 
trial  of  criminal  cases  for  particular  days,  ''except  capital  cases,''  and 
declaring  that  "no  case  so  set  shall  be  called  for  trial  before  such  day" 
[lb.  §  4447),  does  not  apply  to  a  capital  case  improperly  set  for  trial  by 
the  clerk. 
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2.  Admissibility  of  declarations,  as  part  of  res  gestse, — ^This  court  can 
not  revise  the  ruling  of  the  trial  court  in  refusing  to  admit  the  defend- 
ant's declarations  as  evidence,  as  a  part  of  the  res  gestte,  when  the 
declarations  are  not  set  out,  and  it  is  not  shown  that  they  related  to  the 
act  charged,  or  threw  light  on  it.  or  tended  to  elucidate  it,  or  w^ould 
have  been  beneficial  to  the  defendant,  or  were  in  any  way  material.     ^ 

3.  Same. — The  offer  of  the  defendant  to  lift  up  tne  deceased,  made 
two  or  three  minutes  after  the  shooting,  is  not  admissible  evidence  as 
a  part  of  the  res  gfstse,  not  being  shown  to  have  been  made  so  imme- 
diately after  the  act  as  to  authorize  the  i)resumption  that  it  was  part 
of  the  main  fact,  and  nut  an  afterthought  intended  to  give  a  false  col- 
oring to  it. 

4.  General  exception  to  refusal  of  several  charges. — An  exception  ex- 
pressed in  these  words,  ''The  defendant  asked  the  court  to  give  the  fol- 
lowing charges,  each  of  which  the  court  refused  to  give,  whereupon  the 
defendant  duly  and  legally  excepted,''  is  a  general  exception,  and  can 
not  avail  if  any  one  of  the  charges  was  properly  refused. 

5.  Charge  as  to  adequate  motive. — A  charge  asked,  assuming  that  the 
prosecution  has  failed  to  prove  an  ''adequate  motive"  for  the  crime,  is 
properly  refused,  when  there  is  any  evidence  of  motive,  however  weak 
and  inconclusive ;  and  if  the  bill  of  exceptions  does  not  purport  to  set 
out  all  the  evidence,  this  court  would  presume,  if  necessary,  that  there 
was  other  evidence  of  motive. 

From  the  Circuit  Court  of  Conecuh. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  defendant  in  this  case,  Ed.  Goley,  was  indicted  for 
the  murder  of  William  Luckey,  by  shooting  him  with  a  gun, 
and  on  the  first  trial  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  penitentiary  for  ten  years;  but 
the  judgment  was  reversed  by  this  court,  on  a  former  day  of 
the  present  term,  and  the  cause  remanded. — 85  Ala.  333. 
On  a  second  trial,  as  shown  by  the  present  record,  he  was 
again  convicted  of  murder  in  the  second  degree,  and  sen- 
tenced to  the  penitentica*y  for  fifteen  years.  The  bill  of 
exceptions  does  not  purport  to  set  out  all  the  evidence  that 
was  introduced,  but,  after  stating  that  each  of  several  named 
witnesses  "testified  substantially  as  follows,"  adds,  "Here 
the  testimony  ended."  It  appeared  that,  on  the  evening  of 
the  killing,  the  defendant,  the  deceased,  and  one  Chester,  all 
freedmen,  went  into  the  woods  to  hunt  squirrels,  and  came 
out  of  the  woods,  into  the  road,  after  sunset,  when  it  was 
getting  dusk;  that  they  met  two  girls  in  the  road,  with  whom 
they  walked  some  distance,  and  when  the  girls  turned  oflF  the 
defendant  was  walking  some  distance  in  front  of  the  deceased; 
that  the  deceased  asked  him  to  wait  for  him,  and  as  he  came 
up  the  defendant  rose  from  the  ground,  on  which  he  was  sit- 
ting or  lying,  and  discharged  his  gun,  shooting  the  deceased 
in  the  breast,  and  inflicting  wounds  from  which  he  died. 
The  defendant  testified,  in  his  own  behalf,  that  the  killing 
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was  accidental — that  his  finger  touched  the  trigger  of  his 
gnn  accidentally  as  he  rose  from  the  ground;  and  he  proved 
the  dying  declarations  of  the  deceased,  "I  don't  know  why 
he  shot  me."  Chester  testified,  on  the  part  of  the  prosecu- 
tion, that  when  he  turned  around,  on  hearing  the  report  of 
the  gnn,  the  defendant  seemed  to  have  the  gun  at  his  shoul- 
der. Several  witnesses  testified  that  friendly  relations  ex- 
isted between  the  parties ;  but  one  Oliver  testified,  that  about 
two  months  before  the  killing,  while  they  were  working  with 
him  on  a  building,  "they  got  to  fussing  and  cursing  one 
another,"  and  he  heard  defendant  say,  "I've  got  your  com- 
pany, nigger,  and  I'll  get  you  yet."  The  defendant  requested 
the  following  (with  other)  charges  in  writing,  and  excepted 
to  their  refusal:  (3.)  "In  determining  whether  or  not  the 
defendant  intended  to  take  the  life  of  the  deceased,  the  jury 
may  take  into  consideration  the  fact  that  the  State  has  failed 
to  prove  any  adequate  motive  or  intent  on  the  part  of  the 
defendant."  (4.)  "While  the  jury  are  authorized  to  pre- 
sume malice  from  the  use  of  a  deadly  weapon,  still  such 
presumption  can  not  be  indulged  when  the  State  fails  to 
prove  any  adequate  motive."  Other  exceptions  were  reserved 
by  the  defendant  during  the  trial,  which,  under  the  decision 
of  this  court,  require  no  special  notice ;  and  an  exception  was 
also  reserved  to  the  action  of  the  court  in  proceeding  with 
the  trial  of  the  case  before  the  day  for  which  it  had  been  set 
by  the  clerk. 

Jas.  F.  Jones,  for  appellant. — The  court  erred  in  proceed- 
ing with  the  trial  of  the  case,  against  the  objection  of  the 
defendant,  in  advance  of  the  day  for  which  it  was  regularly 
set  for  trial. — Code,  §§751,  4447.  The  court  erred,  also,  in 
excluding  as  evidence  the  declarations  of  the  defendant, 
which  were  a  part  of  the  res  gestcF. — Allen  v.  State,  60  Ala. 
19;  Blount  v.  State,  49  Ala.  381;  Wesley  v.  State,  52  Ala. 
182;  Smith  v.  State,  52  Ala.  407;  Oandy  v,  Humphreys, 
35  Ala  617. 

W.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J.— Section  751  of  the  Code  must  be 
construed  with  reference  to  the  constitutional  and  legislative 
policy  of  the  State  to  secure  to  defendants  a  speedy  trial, 
and  to  mean  that  the  criminal  dockets  shall  be  taken  up  on 
the  second  Monday  of  the  term  to  the  exclusion  of  civil 
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business,  but  not  to  deny  the  court  the  right  to  proceed  with 
the  trial  of  criminal  cases  btjfore  that  time.  To  hold  other- 
wise would  be,  in  many  instances,  to  enforce  idleness  on  the 
Circuit  Courts  during  a  part  of  their  terms,  and  to  impede 
and  delay  the  administration  of  justice, — a  result  diametri- 
cally opposed  to  the  spirit  and  purpose  of  the  statute.  De- 
fendant's objection  to  being  put  on  trial  during  the  first  week 
of  the  term  is  untenable. 

Section  4447  of  the  Code  makes  it  "the  duty  of  the  clerk 
of  the  Circuit  or  City  Court  to  set  for  trial  all  criminal  cases 
in  his  court,  except  capital  cases  and  cases  of  parties  in  cus- 
tody, for  particular  days;"  and  provides  that  "no  case  so  set 
shall  be  called  for  trial  before  such  day."  This  case  was  set 
for  a  particular  day  of  the  second  week  of  the  term.  On 
Wednesday  of  the  first  week,  the  defendant  being  in  court 
and  not  objecting,  the  case  was  called,  and  the  plea  of  former 
acquittal  of  murder  in  the  first  degree,  by  reason  of  a  con- 
viction of  miu'der  in  the  second  degree,  which  had  been  re- 
versed by  this  court,  was  interposed,  confessed  by  the  solicitor, 
proved  by  the  records  of  the  court,  and  adjudged  good. 
Until  this  action  was  taken,  the  case  of  the  defendant  was  a 
capital  one,  and  expressly  excepted  from  the  operation  of 
the  statute  quoted  above.  The  action  of  the  clerk,  there- 
fore, in  setting  the  case  was  a  nullity,  and  there  was  no 
error  in  the  order  of  the  court  setting  another  and  an  earlier 
day  for  the  trial,  or  in  proceeding  with  the  trial  on  the  day 
so  set. 

Several  exceptions  are  reserved  to  the  refusal  of  the  court 
below  to  allow  declarations  of  the  defendant,  made  just  after 
the  fatal  shot,  to  be  given  in  evidence,  as  a  part  of  the  res 
gesice.  It  is  not  shown  in  this  record  what  these  declara- 
tions were — whether  they  related  to  the  act  charged,  or  threw 
light  on  it,  or  tended  to  elucidate  it,  or  would  have  been 
beneficial  to  the  defendant,  or  were  in  any  way  material  to 
the  inquiry.  Under  these  circumstances,  it  is  impossible 
for  this  court  to  affirm  that  the  action  of  the  Circuit  Court 
in  this  regard  was  erroneous. — Roberts  v.  State,  68  Ala.  524; 
Stewart  v.  State,  63  Ala.  199;  Bums  v.  State,  47  Ala.  370; 
Tolhert  v.  State,  at  present  term. 

Only  one  declaration  or  statement  of  the  defendant  is  at 
all  indicated  in  the  bill  of  exceptions.  This  consisted  of  an 
offer  on  his  part,  made  two  or  three  minutes  after  the  shoot- 
ing, *to  lift  deceased  up."  Even  conceding  the  relevancy 
of  this  remark,  it  is  not  shown  to  have  been  made  so  imme* 
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diately  after  the  act  as  to  authorize  the  presumption  that  it 
arose  from,  and  was  part  of  the  main  fact,  but,  on  the  con- 
trary, might  be  a  part  of  a  course  of  conduct  determined  on 
after  the  act,  and  intended  to  give  a  false  coloring  to  it. 
Garrett  v.  State,  76  Ala.  21. 

The  bill  of  exceptions  states,  that  ^'the  defendant  asked 
the  court  to  give  the  following  charges,  which  were  in  writ- 
ing, and  numbered  one,  three  and  four,  each  of  which  charges 
the  court  refused  to  give;  whereupon  the  defendant  then 
and  there  duly  and  legally  excepted."  This  is  a  general 
exception,  and  the  ruling  of  the  court  will  be  upheld,  if  any 
one  of  the  charges  was  erroneous. — McOehee  v.  Slate,  52  Ala. 
224;  Black  v,  Pratt  Coal  &  Coke  Co,,  85  Ala.  511,  and  cases 
there  cited. 

Without  deciding  that  either  of  these  charges  was  a  cor- 
rect statement  of  law,  it  is  patent  that  the  third  and  fourth 
were  bad,  in  that  they  assumed  that  the  State  had  failed  to 
prove  an  "adequate  motive"  for  the  crime;  and  if  given,  they 
would  have  withdrawn  from  the  jury  the  evidence  on  that 
subject,  which,  though  weak  and  inconclusive  it  may  have 
been,  they  had  a  right  to  consider. — Commander  v.  State, 
60  Ala.  1;  McAdory  v.  Slate,  62  Ala.  154;  Marlerv.  State, 
67  Ala.  55.  The  bill  of  exceptions  not  purporting  to  set  out 
all  the  evidence^  the  presumption  will  be  indulged  here,  if 
necessary  to  sustain  the  refusal  of  these  charges,  that  there 
was  other  testimony  than  that  shown  in  the  record  going  to 
prove  motive  for  the  crime. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Dick  V.  The  State. 

Indictment  for  Rape. 

1.  General  exception  to  charge,— k  sinizle  exception  to  an  entire 
charge  can  not  be  sustained,  unless  each  principle  asserted  by  it  is 
faulty. 

2.  Charge  as  to  sufficiency  of  evidence. — A  charge  which  instructs 
the  jury,  in  a  criminal  case,  that  "the  State  is  not  required  to  prove 
the  gnilt  of  the  defendant  to  a  mathematical  certainty,"  asserts  a  cor- 
rect proposition. 

3.  Charge  as  to  testimony  of  defendant. — A  charge  asked,  instructing 
the  jury  that,  "in  considering  the  testimony  of  the  defendant,  while 
thejr  ipa^  look  to  the  fact  that  be  is  a  party  to  the  suit,  yet  that  does 
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not  render  him  less  creditable  [credible?]  than  he  woald  be  if  he  were 
not  a  party,"  is  properly  refused. 

4.  Special  venire  in  capital  case.  —In  a  capital  case,  when  the  arraign- 
ment and  the  trial  occur  in  the  same  week,  the  special  venire  should 
include,  not  ''those  summoned  on  the  regular  juries  for  the  week*' 
(Code,  §  4820),  but  only  those  who  have  appearea,  and  who  constitute 
the  regular  juiies  in  fact ;  though  the  rule  is  different,  when  the  trial  is 
set  for  a  subsequent  week. 

From  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Jesse  M.  Carmiohael. 

The  defendant  in  this  case  was  indicted  for  rape,  was  con- 
victed, and  sentenced  to  the  penitentiary  for  life.  The 
order  for  the  special  venire  is  set  out  in  the  opinion  of  the 
court.  The  bill  of  exceptions,  after  setting  out  the  testimony 
of  the  prosecutrix,  contains  the  following  statement  as  to  the 
charge  (or  charges)  given  by  the  court:  "The  court,  at  the 
instance  of  the  State,  gave  the  following  charge  in  writing: 
It  is  the  duty  of  the  jury,  in  considering  what  [weight?] 
they  will  give  to  the  evidence  of  the  defendant,  to  remember 
the  fact  that  he  is  the  defendant,  and  interested  in  the  result 
of  the  verdict;  and  they  may,  for  this  reason,  if  the  juty 
think  it  sufficient,  entirely  discard  and  disbelieve  his  state- 
ment as  a  witness.  They  will  consider  the  written  evidence 
of  Chever  in  connection  with  all  the  other  evidence ;  and  if 
it  is  contradicted  by  other  witnesses,  they  may  disbelieve  it. 
The  State  is  not  required  to  prove  the  guilt  of  the  defend- 
ant to  a  positive,  absolute,  mathematical  certainty;  and  the 
jury  can  not  acquit,  although  they  may  believe  that  may  be, 
perhaps,  or  possibly  the  defendant  is  not  guilty.  To  the 
giving  of  each  of  which  the  defendant  then  and  there  sever- 
ally excepted."  Opposite  eacii  of  the  sentences  composing 
this  charge,  respectively,  on  the  margin  of  the  transcript, 
are  written  the  words,  "Charge  No.  1,"  "Charge  No.  2," 
"Charge  No.  3."  The  defendant  also  excepted  to  the  refusal 
of  the  following  charge,  which  was  asked  in  writijig:  "While 
the  jury,  in  considering  the  evidence  of  the  defendant,  may 
look  to  the  fact  that  he  is  a  party  to  the  suit;  yet  being 
defendant,  or  party  to  the  suit,  does  not  render  him  any  less 
creditable  than  he  would  be  if  he  were  not  a  party  to  the 
suit," 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Code,  §  4320;  Jackson  v.  Slate,  11  Ala.  18;  Flotjd  v.  State, 
55  Ala.  61;  Shelf  on  v.  Slate,  73  Ala.  5;  Lang  v.  State, 
84  Ala.  1;  McKhroy  v.  State,  77  Ala.  95. 
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STONE»  C.  J. — The  charge  of  the  court,  as  shown  in 
the  bill  of  exceptions,  is  not  divided  into  sections,  paragraphs, 
or  separate  divisions.  The  exception  is,  "to  the  giving  of 
each  of  which  the  defendant  then  and  there  severally  ex- 
cepted." We  have  many  times  ruled  that  an  exception  thus 
reserved  is  equivalent  to  a  general  exception  to  the  whole 
charge,  and  will  not  be  considered  by  us,  unless  the  charge 
is  faulty  in  each  principle  it  asserts. — 3  Brick.  Digest,  80, 
§§  34,  37.  Some  of  the  principles  announced  in  the  charge, 
if  stated  separately,  we  might  consider  misleading,  if  not 
erroneous;  but  the  assertion  that  "the  State  is  not  required 
to  prove  the  guilt  of  the  defendant  to  a  mathematical  cer- 
tainty," is  unquestionably  the  law. 

Any  artificial  rules  for  determining  the  credibility  of  tes- 
timony, should  generally  be  avoided.  Jurors,  who  observe 
the  witness  while  he  is  testifying,  his  manner,  his  intelli- 
gence, his  appearance,  his  bias,  or  the  absence  of  it,  and 
many  other  nameless  indicia,  are,  as  a  rule,  the  best  deter- 
miners of  the  truth  or  falsity  of  parol  testimony.  It  is  their 
highest  duty  to  arrive  at  the  truth  if  they  can,  and  in  doing 
so,  they  must  accord  to  the  entire  evidence  that  weight,  and 
only  that  weight,  with  which  it  impresses  them.  In  criminal 
prosecutions,  the  testimony  must  establish  the  guilt  of  the 
accused  beyond  a  reasonable  doubt;  or,  which  is  the  same 
thing,  to  a  moral  certainty.  If,  weighing  the  whole  testi- 
mony, it  comes  up  to  this  standard — that  is,  convinces  the 
jury  to  a  moral  certainty  that  the  accused  is  guilty — then 
the  verdict  should  be  "guilty,"  notwithstanding  there  may 
remain  a  possibility,  a  perhaps,  or  a  may  be  that  he  is  not 
guilty.  The  doubt  which  demands  acquittal  against  such 
criminating  evidence,  must  be  a  reasonable  doubt,  and  not 
a  mere  possibility  of  innocence. 

The  charge  asked  by  defendant  was  properly  refused. 

The  prisoner  was  arraigned  on  Thursday,  January  17th, 
1889,  and  the  ensuing  Saturday,  19th,  was  set  for  his  trial. 
The  court  ordered,  "that  the  sheriff  be,  and  is  hereby, 
directed  and  commanded  to  summon  sixty  jurors,  including 
those  summoned  on  the  regular  juries  for  the  week,"  from 
which  to  organize  a  jury  for  the  trial  of  the  accused.  It  will 
be  observed  that  the  day  set  for  the  trial  was  during  the  same 
week  in  which  the  order  was  made ;  and  the  trial  was  had  on 
the  day  appointed.  This  order  was  made  under  section  4320, 
Code  of  1886,— section  4874,  Code  of  1876.  Of  the  petit 
jurors  snmmpned  for  the  week,  one  failed  to  appear,  and  con- 
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sequently  was  not  in  attendance,  nor  one  of  the  number  com- 
posing the  juries  organized  for  the  week  In  Floyd  r.  State, 
55  Ala.  61,  interpreting  the  section  of  the  Code  referred  to, 
it  was  decided  that  the  true  construction  was,  that  only  such 
of  the  jurors  summoned  as  were  in  attendance  on  the  court, 
should  constitute  a  part  of  the  venire  for  the  trial  of  a  capi- 
tal felony.  See  §  4324,  Code  of  1886.  That  case  was  fol- 
lowed in  Le<i  v.  Slate,  55  Ala.  259;  Posey  v.  Slate,  73  Aleu 
490,  and  Jackson  v.  State,  77  Ala.  18.  The  court  erred  in 
putting  on  the  defendant  a  juror,  who,  though  summoned, 
was  not  a  member  of  either  of  the  juries  organized  for  the 
week,  and  was  not  in  attendance  on  the  court.  The  effect 
was  to  deny  to  the  accused  one  of  the  sixty  persons,  which 
the  order  of  the  court  had  directed  should  constitute  the 
special  venire. 

The  rule  is  different,  when  the  trial  and  the  order  setting 
a  day  for  it  occur  in  different  weeks.  It  not  being  ascertain- 
able what  number  of  the  summoned  jurors  will  be  in  attend- 
ance, the  statute  is  conformed  to  when  the  jurors  summoned 
for  the  particular  week  are  made  a  part  of  the  venire, — Mor- 
rison V.  State,  84  Ala.  405. 

We  are  aware  that,  in  the  order  for  a  special  venire  in  this 
case,  the  presiding  judge  pursued  the  exact  language  of  sec- 
tion 4320  of  the  Code  of  1886— section  4874,  Code  of  1876; 
section  4175,  Code  of  1867.  In  Floyd's  case,  55  Ala.  61, 
which  arose  under  the  Code  of  1867,  we  interpreted  that 
section  in  connection  with  section  4324,  and  decided  that,  in 
cases  like  the  present,  where  the  order  setting  a  day  for  the 
trial,  and  the  trial  itself,  occur  in  the  same  week,  only  those 
jurors  summDued  for  the  week  who  are  in  attendance,  are  to 
be  placed  on  the  special  venire.  We  held  that  this  was  the 
legitimate  interpretation  of  the  two  sections,  when  construed 
together.  We  pursued  and  emphasized  that  ruling  in  SheU 
ton's  case,  73  Ala.  5;  and  the  ruling  in  Posey's  case,  lb.  690, 
rests  on  the  same  principle.  The  interpretation  we  then 
gave,  and  which  we  adhere  to,  casts  on  the  presiding  judge 
the  duty  of  being  specific  in  his  directions,  and  leaves  to  the 
sheriff  no  room  for  mistakes.  This  is  the  safer  practice. 
Since  Floyd^s  case  was  decided,  those  sections  have  passed 
through  two  Code  revisions,  without  change;  and  this  is,  at 
least,  some  evidence  that  the  codifiers  and  the  legislature 
have  approved  the  interpretation. 

Eeversed  and  remanded. 
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Indictment  for  Murder.  £    66 

•^  98       7 

87      66| 

1.  To  wTiat  witness  may  testify. — On  a  prosecution  for  murder,  a  wit-  J2L-Lv 
ness  for  the  defense  can  not  be  allowed  to  testify  that  the  defendant  87  a 
"was  afraid"  to  work  in  the  field  alone,  or  to  iio  out  about  his  premises  *"  ^ 
after  dark,  on  account  of  threats  made  against  him  by  the  deceased;  |  |^  ^^ 
such  testimony  being  merely  the  opinion  of  the  witness,  based  on  the  1-^- — ^i 
condact  or  declarations  of  the  defendant  himself,  or  unsupported  by  any  ^^  13| 
fact  at  all. 

2.  Self-defense;  charge  as  to  duty  to  retreat;  explanatory  charge, — In 
a  case  of  homicide,  a  charge  instructing  the  jury  that,  ''if  the  deceased 
was  the  assailant,  the.  party  assailed  must  retreat,  unless  retreat  will 
endan<rer  his  safety,  and  must  refrain  from  taking  life,  if  there  is  any 
other  reasonable  mode  of  escape,'*  states  the  rule  in  the  ordinary  lan- 
guage of  the  decisions ;  and  if  it  be  objectionable,  as  requiring  the  partv 
assailed  to  act  on  the  actual  (and  not  an  apparent)  necessity,  this  qual- 
ifyins  principle  should  be  invoked  by  an  explanatory  charge.  (The 
7th  head-note  to  the  case  of  Tesney  v.  The  State,  77  Ala.  33,  in  stating 
that  the  charge  therein  set  ont  '*is  erroneous,'*  instead  of  **too  narrow 
and  restricted,"  is  "not  justified  by  the  opinion  of  the  court"  in  that 
case  J 

3.  Same;  charge  ignoring  duty  to  retreat, — A  charge  requested,  in- 
structing the  jury  that,  "if  they  believed  the  deceased  was  trying  to 
draw  a  deadly  weapon,  or  that  he  acted  in  such  a  manner  as  to  convey 
to  the  defendant  the  impression  that  he  was  trying  to  draw  a  deadly 
weapon,  for  the  purpose  of  attacking  the  defendant,"  who  was  armed 
with  a  shot-gun,  "and  thereby  put  defendant  in  fear  of  great  bodily 
harm,  he  was  justified  in  doing  whatever  was  necessary  to  preserve  his 
own  life;"  and  a  charge  asserting  that,  if  the  deceased  came  towards 
the  defendant,  using  angry  and  insulting  language,  "and  placed  his 
hand  in  his  pocket  in  such  a  manner  as  to  indicate  to  a  reasonable  mind 
that  his  purpose  was  to  draw  and  fire,  then  the  defendant  was  author- 
ized to  draw  and  fire  first,"  each  is  erroneous,  in  excluding  from  the 
jury  all  consideration  of  the  inquiry  as  to  any  duty  to  retreat. 

4.  Charge  as  to  threats,  with  overt  act,  excusing  retreat. — No  threats, 
or  overt  acts,  which  do  not,  actually  or  apparently,  justify  a  reasonable 
apprehension  of  danger  to  life,  or  of  great  bodily  harm,  will  justify  the 
party  assailed  in  killing  his  adversary,  without  resorting  to  retreat;  and 
a  charge  requested  which  ignores  the  duty  to  retreat,  without  regard  to 
the  character  of  the  threats,  is  properly  refused. 

5.  Misleading  charge  assumina  facts  to  he  true. — A  charge  requested, 
which  assumes  as  true  certain  tacts  which  ar^  controverted,  instead  of 
referring  to  the  Jury  the  sufficiency  of  the  evidence  relating  to  them,  is 
properly  refused. 

From  the  Circnit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  S.  H.  Sprott. 
The  defendant  in  this  case,  Jasper  Poe,  was  indicted  for 
the  murder  of  Wallace  Cooper,  by  shooting  him  with  a  gim; 
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was  convicted  of  murder  in  the  first  degree,  and  sentenced 
to  the  penitentiary  for  life.  The  parties  were  both  freed- 
men,  and  it  seems  that  they  had  married  sisters,  the 
daughters  of  Tom  and  Mary  Hailey.  The  homicide  was  com- 
mitted one  morning  in  July,  1888,  when  the  defendant,  pass- 
ing through  Hailey's  yard,  and  having  his  shot-gun  on  his 
shoulder,  encountered  the  deceased,  and  shot  him.  The 
wound  made  by  the  shot  was  "about  the  size  of  a  dollar," 
and  the  deceased  died  within  fifteen  minutes.  Mary  Hailey, 
who  seems  to  have  been  the  only  eye-witness  of  the  killing, 
testified  on  the  pai*t  of  the  State,  that  the  defendant,  having 
his  gun  thrown  across  his  shoulders,  with  one  hand  on  each 
end  of  it,  came  up  near  her  as  she  was  sitting  in  the  door  of 
her  house,  "and  asked  where  they  all  were;"  that  she  told 
him  they  were  all  gone,  and  he  turned  off  to  leave;  'that  he 
had  gone  about  seven  steps  when  he  met  Cooper,  and  asked 
him  4f  he  was  going  down  yonder  to-day' ;  that  Cooper  said, 
*he  did  not  know' ;  that  defendant  then  walked  on  about  seven 
steps,  turned  and  fired,  striking  Cooper  in  the  back,  and 
killing  him."  The  wife  of  the  deceased  also  testified,  on  be- 
half of  the  State,  that  she  saw  the  fatal  shot  fired,  and  that 
the  defendant  then  presented  his  gun,  and  threatened  to  shoot 
her;  but,  on  cross-examination,  she  said  that  she  did  not  see 
the  gun  fired,  and  that  the  house  was  between  her  and  the 
parties  at  the  time,  though  she  saw  her  husband  fall.  The 
defendant,  testifying  in  his  own  behalf,  said  that  he  had 
been  out  turkey -hunting  that  morning,  passed  Hailey's  house 
on  his  road  home,  had  some  few  words  with  Mary  Hailey  as 
he  passed  her,  and  then  started  to  go  home;  and  he  then 
proceeded:  "I  had  taken  four  or  five  steps,  when  Cooper 
came  around  the  corner  of  the  house,  meeting  me.  I  tried 
to  pass  him,  when  he  pressed  towards  me,  with  the  remark, 
^  There  is  the  damned  son  of  a  bitch  now,  and  I  am  going  on 
him,^  I  had  my  gun  on  my  shoulder,  and  was  eight  or  ten 
feet  from  him.  He  put  his  hand  in  his  pocket,  and  attempted 
to  draw  his  pistol.  I  presented  my  gun  while  he  was  still 
attempting  to  get  out  his  pistol,  and  he  had  succeeded  in  get- 
ting it  out  far  enough  for  me  to  see  the  but-end,  though  the 
barrel  was  still  in  his  pocket.  When  I  saw  what  he  was 
going  to  do,  I  fired,  and  he  fell.  I  am  certain  his  side  was 
towards  me  when  I  fired,  and  he  flirted  around  just  as  I 
fired." 

The  prosecution  adduced  evidence,  also,  that  the  defendant 
and  the  deceased  had  had  a  personal  difficulty,  in  January, 
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or  February,  1888,  in  which  the  deceased  was  shot  in  the 
arm;  and  that  the  defendant  declctred,  as  one  witness  testi- 
fied, "in  cotton-planting  time,"  that  he  would  kill  Cooper. 
On  the  other  hand,  evidence  was  adduced  by  the  defense,  of 
repeated  declarations  by  the  deceased,  to  different  persons, 
and  at  different  times,  that  he  would  kill  the  defendant  if  it 
took  him  ten  years  to  do  it;  that  these  threats  had  been  com- 
municated to  the  defendant  before  the  killing ;  that  the  de- 
ceased, at  the  time  of  the  difficulty  between  them,  in  January 
or  February,  1888,  had  waylaid  the  defendant,  and  attempted 
to  shoot  him  from  ambush ;  and  that  the  deceased  was  a 
quarrelsome,  turbulent,  and  dangerous  man.  Andrew  Clines, 
in  whose  employment  the  parties  were  at  the  time,  thus  testi- 
fied in  behalf  of  the  defendant:  "Defendant  and  Cooper 
were  not  on  good  terms,  and  Tom  Hailey  and  defendant  were 
at  outs.  I  saw  Cooper  after  he  was  shot.  He  was  shot  over 
the  right  hip.  The  load  seemed  to  range  straight  through, 
and  the  wound  could  have  been  covered  with  a  dollar. 
Cooper  was  a  dangerous  man.  When  I  got  to  him  he  was 
dead,  and  I  saw  no  pistol  on  or  near  him.'^  During  the  ex- 
amination of  said  Clines  as  a  witness,  "defendant  offered  to 
prove  by  him  that,  previous  to  the  killing,  and  after  defend- 
ant had  heard  of  the  threats  made  by  Cooper,  defendant  was 
afraid  to  work  in  his  field  by  himself,  and  was  afraid  to  go 
after  dark  to  the  spring,  or  to  the  horse-lot" ;  and  he  ex- 
cepted to  the  exclusion  of  this  evidence,  on  objection  by  the 
State. 

The  court  charged  the  jury,  on  request  of  the  solicitor  in 
writing,  as  follows:  "If  the  deceased  was  the  assailant,  the 
party  assailed  must  retreat,  unless  retreat  will  endanger  his 
safety,  and  must  refrain  from  taking  life,  if  there  is  any  other 
reasonable  mode  of  escape."  To  this  charge  the  defendant 
excepted,  and  he  also  excepted  to  the  refusal  of  each  of  the 
following  charges,  which  were  asked  by  him  in  writing: 
(2. )  "If  the  jury  believe  from  the  evidence  that  the  deceased 
was  trying  to  draw  a  deadly  weapon,  or  that  he  acted  in  such 
a  mcmner  as  to  convey  to  the  defendant  the  impression  that 
he  was  trying  to  draw  a  deadly  weapon,  for  the  purpose  of 
attacking  the  defendant,  and  thereby  put  him  in  fear 
of  great  bodily  harm,  the  defendant  was  justified  in 
doing  whatever  was  necessary  to  preserve  his  own  life."- 
(5.)  "If  the  jury  believe  the  evidence  given  by  the  defend- 
ant, they  will  find  him  not  guilty."  (6.)  "If  the  jury  be- 
lieve that  the  defeqdant  did  oot  provoke,  or  bring  on  the 
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difficulty,  but  met  the  deceased  in  a  peaceable  and  orderly 
manner;  that  the  deceased  used  angry  and  insulting  lan- 
guage to  him,  and  came  towards  him,  and  placed  his  hand  in 
his  pocket  in  such  a  manner  as  to  indicate  to  a  reasonable 
mind  that  his  purpose  was  to  draw  and  fire;  then  the  defend- 
ant was  authorized  to  draw  and  fire  first;  and  the  rule  would 
not  be  varied,  if  it  should  afterwards  turn  out  that  the  de- 
ceased was  in  fact  unarmed."  (7.)  "If  the  jury  believe  that 
the  deceased  had  previously  waylaid  the  defendant  to  kill 
him,  and  had  afterwards  repeatedly  threatened  to  kill  him ; 
and  that  these  threats  were  communicated  to  the  defendant ; 
and  that  the  deceased  was  a  dangerous  man,  and  the  defend- 
ant knew  the  fact;  and  that  they  casually  met;  and  that  the 
deceased  made  threats,  and  used  abusive  language,  and  made 
any  overt  act  to  carry  these  threats  into  eflPect ;  under  these  cir- 
cumstances, the  defendant  is  not  required  to  retreat,  or  flee, 
but  may  kill  the  deceased,  if  he  honestly  believes  it  is  necessary 
to  preserve  his  life."  (8.)  "The  party  once  assailed  by  an 
enemy  who  has  threatened  to  kill  him,  is  not  bound  to  run, 
and  thereby  escape  that  assault,  leaving  the  danger  still  im- 
pending, and  perhaps  increased  by  the  act  of  nmning." 
(9.)  "When  a  man  has  been  threatened  with  death,  by  a 
vindictive,  reckless,  and  determined  man,  and  has  once  es- 
caped assassination  at  his  hands ;  and  his  enemy  has  lain  in 
wait  to  kill  him ;  and  they  meet  accidentally ;  and  his  enemy 
reiterates  his  purpose  to  kill  him,  at  the  same  time  putting 
his  hand  in  his  pocket,  as  if  to  draw  a  pistol ;  and  he  there- 
upon shoots  and  kills  his  enemy,  and  it  afterwards  turns  out 
that  he  had  no  pistol  at  the  time,  that  fact  does  not  render 
him  culpable." 

J.  J.  MayI'ield,  and  Thos.  L.  Beatty,-  for  appellant 
(1.)  The  testimony  of  Clines  was  admissible,  (1)  as  tend- 
ing to  prove  the  character  of  the  defendant,  which  is  always 
permissible;  (2)  as  tending  to  show  that  he  apprehended 
danger  at  the  hands  of  the  deceased,  at  the  time  of  the  kill- 
ing; and  (3)  to  rebut  the  idea  of  malice,  arising  from  the 
use  of  a  deadly  weapon. — Armor  v,  Siate^  63  Ala.  173; 
Kilgore  u  State,  74  Ala.  1;  Fields  v.  State,  47  Ala. 
603;  Burr.  Cir.  Ev.  509-10,  520-24;  5  Geo.  Bep.  85; 
2  Halst.  226;  6  Blackf.  299.  (2.)  The  charge  given 
by  the  court,  at  the  instance  of  the  State,  was  erro- 
neous, (1)  because  it  ignored  the  murderous  intent  and 
character  of  the  assault;  (2)  because  it  required  the  party 
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to  acton  the  real  (instead  of  the  apparent)  necessity;  and 
(3)  because  it  was  not  warranted  by  the  evidence. — Hor.  & 
Th.  Cases  of  Self-defense,  30,  31,  34,  137 ;  1  Bish.  Crim. 
Law,  §  850;  26  Amer.  Rep.  52;  71  Ala.  351,  329;  92  Amer. 
Dec.  417;  80  lb.  481;  61  lb.  49;  95  Mo.  322;  5  Amer.  St. 
Eep.  882;  17  Ala.  587;  83  Ala.  33;  66  Ala.  548;  67  Ala. 
87.  (3.)  The  charges  asked  and  refused  correctly  stated 
the  law  of  self-defense.  Neither  law  nor  reason  requires  a 
man  to  flee,  or  even  offer  to  retreat,  when  he  is  withou*^^  fault 
in  bringing  on  the  difficulty,  and  the  assault  is  felonious  in 
its  purpose,  fierce  in  its  character,  and  deadly  in  its  agency. 
1  Bish.  Crim.  Law,  §§  850,  865;  2  Whart  Crim  Law,  §  1019; 
Foster's  Crown  Law,  273;  2  Stark.  Ev.  721;  Hor.  &  Th. 
Cases,  30,  31,  92,  109;  8  Amer.  Rep.  474;  77  Ala.  18; 
75  Amer.  Dec.  52;  80  lb.  398;  2  Crim.  L.  Magazine,  119; 
51  Ala.  1. 

W.  L.  Mabtin,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— The  statement  of  the  witness  Clines, 
that  the  defendant  "was  afraid"  to  work  in  the  field  alone, 
or  to  go  out  about  his  premises  after  dark,  on  account  of 
threats  made  against  him  by  the  deceased,  for  whose  homi- 
cide he  stands  indicted,  was,  at  most,  but  the  opinion  of  the 
witness,  based  either  on  the  conduct  or  declctrations  of  the 
defendant  himself,  or  else  unsupported  by  fact  at  all ;  and  it 
was  properly  excluded  by  the  court.  Such  evidence  would 
open  the  way  for  easy  manufacture  of  testimony  by  defend- 
ants. The  fears  of  a  man,  moreover,  may  be  no  proper  evi- 
dence of  the  danger  even  apparently  confronting  him. 

"The  right  of  self-defense,"  as  the  rule  is  sometimes 
stated,  "can  not  be  carried  to  the  last  resort  of  taking  human 
life,  until  the  defendant  has  availed  himself  of  all  proper 
means  in  his  power  to  decline  combat  by  retreat,  provided 
there  is  open  to  him  a  safe  mode  of  escape — that  is,  when  he 
can  safely  and  conveniently  retreat,  without  putting  himself 
at  a  dis€wivantage  by  increasing  his  own  peril  in  the  com- 
bat"— Carter  v.  State,  82  Ala.  13,  and  cases  there  cited ; 
Brawn  v.  State,  74  Ala.  478;  Rogers  v.  State,  62  Ala.  170. 

The  charge  given  by  the  court,  at  the  request  of  the  solic- 
itor, asserted  l£at  "  if  the  deceased  was  the  assailant,  the 
party  assailed  must  retreat,  unless  retreat  will  endanger  his 
safety,  and  must  refrain  from  taking  life,  if  there  is  any 
other  reasonable  mode  of  escape."     This  instruction  states 
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the  rule  in  the  ordinary  language  of  onr  decisions,  and  of 
the  books.  The  main  objection  taken  to  it  is,  that  it  requires 
the  party  assailed  to  act  only  on  the  actual^  and  not  the 
apparent  necessity.  Such  is  not  the  construction  generally 
imputed  to  charges  in  this  form,  which  purport  only  to 
assert  a  rule  of  law  in  general  terms.  The  defendant,  in  esti- 
mating the  peril  which  surrounds  him — in  its  bearing  both 
on  the  necessity  of  taking  life,  as  well  as  of  retreat — may 
certainly  act  on  reasonable  appearances,  where  this  phase  of 
fact  enters  into  the  evidence.  This  qualifying  principle 
should  be  invoked  by  an  explanatory  charge.  An  instruc- 
tion given  by  the  court,  which  ignores  it,  may  be  misleading, 
as  too  narrow  and  limited,  but  it  is  not  erroneous,  the  giv- 
ing of  a  misleading  charge  not  always  being  ground  of 
reversible  error.  The  case  of  Tesney  v.  State,  77  Ala.  33, 
does  not  go  further  than  this,  the  seventh  head-note  not  being 
justified  by  the  opinion  of  the  court. 

The  second  and  sixth  charges  requested  by  the  defendant 
were  erroneous,  in  excluding  from  the  consideration  of  the 
jury  all  inquiry  as  to  any  duty  of  retreat  The  mere  fact 
that  the  alleged  attack  by  the  deceased  on  the  defendant  was 
with  a  pistol,  the  defendant  himself  being  armed  with  a 
shot-gun,  did  not  warrant  the  withdrawal  of  this  inquiry 
from  the  jury,  and  its  decision  as  matter  of  law  by  the 
coxiTt— Storey's  case,  71  Ala.  329,  337. 

The  seventh  charge  is  predicated  upon  the  idea,  that  the 
making  of  threats  and  using  of  abusive  language,  without 
regard  to  the  character  of  such  threats,  if  accompanied  by 
an  overt  act  to  carry  them  into  effect,  would  justify  the  party 
assailed  in  killing  his  adversary,  without  resorting  to  retreat. 
This  is  not  the  law.  No  threats  or  overt  acts,  which  do  not, 
actually  or  apparently,  justify  a  reasonable  apprehension  of 
danger  to  life,  or  great  bodily  harm,  will  avail  as  an  excuse 
of  taking  human  life.  There  was  no  error  in  refusing  this 
charge. — Eiland  v.  State,  52  Ala.  322;  Storey'^ s  case,  supra; 
State  V.  Benham,  92  Amer.  Dec.  417. 

The  eighth  and.  ninth  charges  are  misleading,  in  assuming 
as  true  certain  facts,  without  referring  the  sufficiency  of  the 
evidence  bearing  on  them  to  the  jury.  The  former  assumes 
that  in  this  case  a  retreat  by  the  defendant,  on  the  uncontro- 
verted  facts,  would  have  left  the  danger  confronting  him  still 
impending,  and  perhaps  increased.  The  latter  charge 
assumes  as  true  the  testimony  ot  the  defendant  rendered  on 
the  trial,  to  the  effect  that  the  deceased  had  ''put  his  hand  in 
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his  pocket  as  if  to  draw  a  pistol,"  which  was  controverted; 
to  say  nothing  of  its  failure  to  refer  to  the  jury  the  credi- 
bility of  other  testimony  tending   to   support  other  facts 
hypothesized  in  the  charge. 

This  disposes  of  all  the  exceptions  taken  to  the  rulings  of 
the  court  We  discover  no  error  in  the  record,  and  the  judg- 
ment must  be  affirmed. 


Clarke  v.  The  State*  ^-?l 

87      71 
:  99    171 

Indictment  for  Murder. 

1.  Special  venire  in  capital  case. — ^In  drawing  a  special  venire  for  the 
trial  of  a  capital  case,  under  the  provisions  of  the  general  jury  law  ap- 
proved February  28th,  1887  (Sess.  Acts  1886-7,  pp.  161-8,  HO;  Code, 
p.  134,  note),  the  court  has  a  discretionary  power  as  to  the  number  to 
be  drawn,  within  the  limits  specified,  and  can  not  be  required,  on  de- 
mand of  the  defendant,  to  draw  fifty,  the  maximum  number  specified, 
which  was  the  minimum  under  the  former  law  (Code,  ^  4320). 

2.  Peremptory  challenges;  when  and  how  demanded. — An  exception 
reserved  during  the  drawing  of  the  special  venire,  in  these  words,  '*The 
defendant  then  made  a  motion  that,  as  matter  of  law.  heSvas  entitled 
to  twenty  challenges,  which  motion  the  court  overrule  ,  and  the  defend- 
ant excepted,"  does  not  show  a  reversible  error  (Code,  §  4330),  when 
it  does  not  appear  that  he  in  fact  challenged  or  ofTered  to  challenge  any 
juror  who  was  drawn. 

3.  Testimony  of  defendant  in  his  own  behalf. — In  a  criminal  case,  if 
the  defendant  fails  or  declines  to  testify  in  his  own  behalf,  this  does  not 
create  any  presumption  against  him,  and  is  not  the  subject  of  comment 
by  counsel  (Code,  §  4473) ;  but,  if  he  elects  to  testify,  and  fails  or 
refuses  to  explain  or  rebut  any  criminating  fact,  when  he  can  reason- 
ably do  so,  this  is  a  circumstance  in  the  nature  of  an  implied  admis- 
sion, on  which  counsel  may  properly  comment. 

From  the  Criminal  Court  of  JefiPerBon. 

Tried  before  the  Hon  S.  E.  Greene. 

The  defendant  in  this  case,  Ralph  Clarke,  was  indicted  for 
the  murder  of  James  Leatherwood,  by  shooting  him  with  a 
gun  or  pistol;  was  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  the  penitentiary  for  life.  The  material 
tacts  attending  the  killing  are  stated  in  the  former  report  of 
the  case  (78  Ala.  474-81),  and  a  statement  of  them  here  is 
unnecessary.  "On  Monday,  June  4th,"  as  the  bill  of  excep- 
tion recites,  a  special  ventre  was  drawn,  the  defendant 
demanding  that  said  venire  should  be  composed  of  fifty 
jurors,  but  the  court  permitted  only  thirty  to  be  drawn;  to 
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which  the  defendant  excepted.  On  June  7th,  the  case  came 
to  trial,  and,  both  sides  announcing  themselves  ready,  the 
court  proceeded  to  impannel  a  jury.  Several  jurors  were 
called,  five  in  all,  who  were  returned  not  found ;  to  which 
the  defendant  excepted,  and  exception  overruled.  The  de- 
fendant then  made  a  motion  to  the  following  efEect,  that  he 
was  entitled,  as  matter  of  law,  to  twenty  challenges ;  which 
motion  the  court  overruled,  and  the  defendant  excepted.  The 
jury  being  impannelled,  the  State  produced  the  following 
witnesses,^^  &c,  ^'The  defendant  testified,  that  he  knew 
John  Allen,  but  never  had  any  row  with  him  before  Leather- 
wood's  death;  that  after  Leatherwood's  death,  acting  as  con- 
stable, he  served  process  on  Allen,  and  had  some  words  with 
him,  but  thought  nothing  further  about  it  afterwards ;  that 
he  hecLrd  of  Leatherwood's  death,  but  did  not  know  him,  and 
had  never  seen  him ;  denied  the  killing  of  Leatherwood,  and 
said  that  about  that  time  he  was  a  constable  in  Allen's  court  in 
Birmingham.''  In  his  argument  to  the  jury,  the  assistant 
solicitor  "commented  at  length  on  defendant's  taking  the 
stand  as  a  witness,  thus  having  an  opportunity  of  explaining 
his  whereabouts  on  the  night  of  Leatherwood's  death,  and 
his  failure  to  do  so.  The  defendant's  counsel  here  objected 
to  this  manner  of  presenting  the  case,  and  contended  that 
while  the  accused  was  a  witness,  he  was  also  the  defendant, 
and  any  failure  on  his  part  to  testify  could  not  be  adverted 
to  by  the  State  as  a  condemning  circumstance;  which 
objection  was  overruled,  and  exception  noted.  The  solicitor 
continued  on  this  line  of  argument  at  length,  and  with  great 
force." 

W.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J. — When  the  names  of  persons  to  be  sum- 
moned as  special  jurors  for  the  trial  were  being  drawn,  de- 
fendant demanded  that  fifty  names  should  be  drawn,  but  the 
court  permitted  only  thirty.  The  jury  law,  which  was  in 
force  in  Jefferson  county  at  that  time,  provides,  that  when 
any  capital  case  stands  for  trial,  the  court  shall  cause  the 
jury-box  to  be  brought  into  the  court-room,  and  the  presiding 
judge  shall  draw  therefrom  not  less  them  twenty-five,  nor 
more  than  fifty  names,  to  constitute  a  part  of  tiie  venire^ 
from  which  the  jury  to  try  the  case  shall  be  selected. — Acts 
1886-7,  p.  151.  The  statute  gives  the  accused  a  right  to 
have  the  minimum  number  drawn,  but  not  the  maximum^  at 
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his  election,  or  on  his  demand.  How  many  names  between 
the  prescribed  numbers  shall  be  drawn  is  intrusted  to  the 
discretion  of  the  court,  having  reference  to  the  circumstances, 
and  the  exercise  of  the  discretion  is  not  revisable. 

A  motion  relating  to  the  number  of  challenges  without 
cause  to  which  the  accused  is  of  right  entitled,  preliminary 
to  the  drawing  of  the  names  on  the  venire  for  the  purpose 
of  selecting  a  jury,  is  not  the  proper  mode  to  raise  the  ques- 
tion. Such  declaration,  at  such  time,  would  not  be  the  adju- 
dication of  a  practical  question,  which  arose  during  the  trial, 
but  the  expression  of  the  then  opinion  of  the  presiding  judge, 
notwithstanding  which  the  court  may  have  accorded  defend- 
ant his  full  right  in  respect  to  challenges,  when  and  so  far 
as  he  sought  to  exercise  it  during  the  selection  of  the  jury. 
In  such  case,  he  would  have  no  cause  to  complain.  The 
record  does  not  show  that  the  court  decided,  at  any  stage  of 
the  trial,  the  number  of  peremptory  challenges  to  which  de- 
fendant was  entitled,  or  that  he  was  denied  the  right  to  ex- 
ercise any  challenge  allowed  by  law.  Moreover,  the  num- 
ber specified  in  the  motion  is  not  strictly  correct,  under  the 
statutes  in  force  at  the  time  of  the  trial,  and  we  can  not 
indulge  a  presumption,  in  order  to  put  the  court  in  error,  that 
defendant  was  refused  his  legal  right  of  challenge  to  its  full 
extent— Tbdd  v.  State,  85  Ala,  339. 

Defendant,  at  his  request,  became  a  witness,  and  testified 
in  his  own  behalf.  The  bill  of  exceptions  recites  that,  during 
the  argument,  the  prosecuting  attorney  commented  at  length 
on  defendant  having  taken  the  stand  as  a  witness,  thus  hav- 
ing an  opportunity  to  explain  where  he  was  on  the  night  of 
the  killing,  and  his  failure  to  do  so.  To  this  course  of  argu- 
ment, counsel  for  defendant  objected.  Section  4473  of  Code 
of  1886  provides:  **0n  the  trial  of  all  indictments,  com- 
plaints, or  other  criminal  proceedings,  the  person  on  trial 
shall,  at  his  own  request,  but  not  otherwise,  be  a  competent 
witness ;  cmd  his  failure  to  make  such  request  shall  not  create 
any  presumption  against  him,  nor  be  the  subject  of  comment 
by  counsel."  The  statutory  protection  against  unfavorable 
presumptions  or  comments  extends  only  to  an  entire  failure 
or  omission  to  testify.  The  accused  can  not  be  made  a  wit- 
ness, except  at  his  option;  but,  when  he  exercises  the  option 
to  be  a  witness,  he  waives  his  constitutional  right  to  protec- 
tion against  compulsory  self -crimination,  as  to  any  fact  or 
matter  pertinent  to  the  issue,  or  connected  with  the  transac- 
tion; subjects  himself  to  the  test  of  cross-examiQation,  within 
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proper  limitationB;  assumes  the  obligation  to  tell  the  whole 
truth,  and  can  not  elect  to  disclose  only  such  facts  as  may  suit 
his  interest,  or  be  to  his  advantage,  nor  decline  to  disclose 
inculpatory  facts.  We  so  declared  the  rule,  and  the  limita- 
tion upon  the  privilege  of  cross-examination,  when  this  case 
was  previously  before  the  court.  When  the  defendant  be- 
came a  witness  at  his  own  request,  and  testified,  thus  placing 
himself  in  the  category  of  a  witness,  we  see  no  sufficient 
reason  why  the  same  presumptions,  indulged  in  the  case  of 
other  witnesses,  should  not  arise  against  him,  from  his  fail- 
ure or  omission  to  deny,  explain  or  rebut  any  circumstances 
and  testimony  tending  to  show  his  connection  with  the 
offense,  when  the  facts  are  within  his  knowledge,  and  the 
denial,  explanation  or  rebuttal  is  in  his  power.  Common 
experience  teaches  that,  when  a  person,  charged  with  the 
commission  of  a  crime,  undertakes  to  exculpate  himself,  he 
uses  the  opportunity,  if  innocent,  to  contradict  or  explain 
the  criminating  facts  and  accusatory  evidence,  if  in  his 
power.  The  unfavorable  presumption,  created  by  Mb  fail- 
ure, rests  on  this  common  experience.  The  manner  of  the 
accused  while  testifying,  and  his  testimony,  may  be  subject 
of  comment  by  counsel,  the  same  as  the  manner  and  testi- 
mony of  other  witnesses.  The  evidence  was  circumstantial. 
Witnesses  had  testified  to  having  seen  defendant  on  the  night 
of  the  killing,  in  the  vicinity  of  the  place  where  it  occurred. 
It  was  in  his  power  to  contradict  or  explain,  for  he  certainly 
knew  where  he  was  on  that  night.  His  failure  to  do  so, 
under  such  circumstances,  was  properly  the  subject  of  com- 
ment The  record  does  not  set  forth  the  remarks  of  counsel, 
nor  show  their  character ;  and  in  the  absence  of  an  affirma- 
tive showing  to  the  contrary,  we  must  presume  they  were 
legitimate. — Stover  v.  People,  56  N.  Y.  315;  Huber  v.  StatSj 
57  Ind.  341;  Whart.  Crim.  Ev.  §  435a. 

The  exceptions,  going  to  the  rulings  of  the  court  on  the 
admissibility  of  evidence,  were  decided  adversely  to  appellant 
on  the  former  appeal — Clarke  v.  Siaie,  78  Ala.  474;  56  Amer. 
Rep.  45. 

Affirmed. 
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Cotton  V.  The  State. 

Indictment  for  Rape.  IJJ    gj 

1.  Evidence  identifying  defendants  as  perpetrators  of  offense. — Where 
the  defendants  deny  their  guilt,  though  identified  by  the  prosecutrix, 
and  show  that,  before  theii  arrest,  she  had  given  a  description  of  the 
goilty  parties  which  did  not  suit  their  appearance,  it  is  competent  for 
the  prosecution  to  prove  that,  after  their  arrest,  she  identified  and 
pointed  them  out  among  a  large  number  of  prisoners. 

2.  Objection  to  party*8  own  evidence. — A  party  Cftn  not  object  or 
except  to  the  admission  of  evidence  which  he  has  himself  elicited. 

3.  Privileged  communications  between  attorney  and  client. — An  officer, 
having  the  legal  custody  of  a  prisoner,  should  allow  him  every  reason- 
able opportunity,  consistent  with  his  safe  keeping,  for  private  consulta- 
tion With  his  attorney ;  yet  he  may  testify  to  communications  made  in 
his  presence,  although  they  might  be  privileged  as  between  the  attorney 
and  his  client. 

4.  Evidence  of  prior  contradictory  statements  of  defendant. — The  de- 
fendant testifying  in  his  own  behalf  to  an  alibi^  it  is  competent  for 
the  prosecution  to  prove  his  prior  contradictory  statements,  by  affidavit 
or  otherwise,  as  to  nis  whereabouts  on  the  day  named ;  but  evidence  of 
prior  statements  made,  not  inconsistent  with  his  testimony  on  tbe  trial, 
IS  not  admissible. 

5.  Charge  on  part  of  evidence. — Where  the  evidence  adduced  by  the 
prosecution  is  both  direct  and  circumstantial,  a  charge  requested,  as  to 
the  sufficienc]^  of  circumstantial  evidence  to  authorize  a  conviction, 
ignoring  the  direct  evidence,  is  properly  refused. 

6.  Special  venire  in  capital  case. — V\'hen  the  arraignment  and  the 
trial,  in  a  capital  case,  occur  in  the  same  week,  the  special  venire  should 
include,  not  ''those  summoned  on  the  regular  luries  for  the  week" 
(Code,  i  4320),  but  only  those  who  have  appeared,  and  who  constitute 
the  regular  juries  in  fact. 

Fbom  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

The  defendants  in  this  case,  Greene  Cotton  and  William 
Hendrix,  freedmen,  were  jointly  indicted,  tried  and  convicted 
of  committing  a  rape  on  Martha  Fralish,  and  were  sentenced  to 
the  penitentiary  for  life.  "On  the  trial,"  as  the  bill  of  ex- 
ceptions states,  "evidence  was  produced  by  the  State  tending 
to  show  the  defendants'  guili  The  prosecutrix  swore  posi- 
tively to  the  commission  of  the  offense,  and  that  the  defend- 
ants committed  it;  also,  that  it  was  the  first  time  she  ever 
saw  them.  The  defendants  produced  evidence  tending  to 
prove  an  alibi^  and  that  they  were  not  guilty ;  averring  posi- 
tively that  they  did  not  commit  the  offense,  and  that  they 
never  were  in  the  vicinity  where  it  was  committed.     The  pros- 
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ecutrix,  while  on  the  stand  as  a  witness,  was  asked  by  the 
defendant,  if  she  did  not,  in  the  evening  after  she  said  the 
offense  was  committed,  and  at  the  place  where  she  said  it 
was  committed,  in  describing  the  parties  who  she  said  com- 
mitted it,  tell  Mr.  Baker  and  Mr.  Cherry,  witnesses  for  the 
defense,  a  description  of  the  men  that  would  not  conform  to 
defendants ;  and  she  answered,  that  she  did  not.  The  de- 
fendants then  introduced  said  Cherry  and  Baker,  who  testi- 
fied that  the  description  she  gave  them,  at  the  time  and  place 
named,  did  not  correspond  to  the  defendants.  The  State 
then  asked  the  prosecutrix,  if  nine  other  negroes  were  brought 
to  her  for  identification  soon  after  the  offense  was  committed, 
and  before  the  defendants  were  arrested,  and  if  she  identi- 
fied either  of  the  nine  as  the  guilty  parties ;  and  she  answered, 
that  they  were  brought  before  her,  and  that  she  did  not 
identify  any  of  them."  The  defendants  objected  to  each  of 
these  questions  and  answers,  and  excepted  to  their  allowance. 
"The  State  then  asked  the  prosecutrix,  if  she  went  to  Mil- 
ton, Florida,  and  there  saw  the  defendants;  and  she  said,  yes. 
The  State  then  asked  her,  if  she  saw  them  in  jail  in  Ozark 
in  January,  1888,  and  there  identified  them;  and  she  an- 
swered, yes." 

"The  defendants  introduced  one  Hatton  as  a  witness,  and 
asked  him,  if  he  was  at  the  place  where  the  offense  was  said 
to  have  been  committed;  and  he  replied,  that  he  was  at  a 
place  where  said  Baker  and  Cherry  told  him  the  offense  was 
committed,  and  that  said  Baker  fell  down  and  rolled  over,  to 
see  if  he  would  leave  any  signs  of  scuffling.  The  defendants 
then  asked  him,  if  the  prosecutrix  told  him  that  was  the 
place ;  and  he  answered,  no.  The  defendants  then  moved  to 
exclude  the  said  testimony  of  Hatton,  *that  he  was  at  a  place 
where  said  Baker  and  Cherry  told  him  the  offense  was  com- 
mitted' ;  and  they  excepted  to  the  overruling  of  their  mo- 
tion." 

The  defendants  also  objected  and  excepted  to  the  testimony 
of  one  Mosely,  the  county  jailor,  as  to  declarations  he  had 
heard  Greene  Cotton,  while  in  his  custody,  make  to  one  J.  C. 
Cotton,  his  attorney ;  the  facts  being  thus  stated  in  the  bill 
of  exceptions:  "After  the  proper  predicate  had  been  laid  as 
to  time  and  place,  the  State  proposed  to  eisk  the  defendant 
Cotton,  if  he  did  not  tell  said  Mosely  that  he  was  at  West- 
ville  on  the  25th  October,  1887,  on  Maj.  Landrum's  front  (  ?) 
for  nearly  a  half-day,  and  that  he  met  at  DeFuniack,  Florida, 
on  the  26th  October,  a  lawyer  from  Milton,  Florida,  named 
Vol.  Lzxxvji. 
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Perrinote,  and  talked  with  him,  and  tried  to  borrow  money 
from  him,  saying  that  he  was  strapped,  and  that  he  could 
prove  these  facts,  if  he  had  that  lawyer  here.  The  evidence 
showed  that  said  Mosely  was  the  jailor  at  the  time,  and  had 
the  charge  and  custody  of  the  defendfuits;  and  that  said 
Mosely  heard  said  defendant  make  said  statements  to  one  J. 
C.  Cotton,  a  practicing  lawyer,  who  was  defendants'  attorney 
at  the  time.  The  defendants  objected  to  the  question  put 
to  said  Greene  Cotton,  and  excepted  to  its  allowance.  The 
court  having  permitted  said  Mosely  to  testify  to  the  declara- 
tions of  said  Greene  Cotton  to  his  attorney,  J.  C.  Cotton, 
defendants  oflfered  said  J.  C.  Cotton  as  a  witness,  and  asked 
him  if  said  Greene  Cotton,  at  the  time  mentioned  by  Mosely, 
told  him  that  he  was  in  DeFuniack  on  Wednesday,  October 
26th ;  and  he  replied,  that  Greene  Cotton  told  him  he  was  in 
DeFuniack  on  Thursday,  and  in  Milton  on  Wednesday, 
October  26th.  The  State  then  asked  J.  C.  Cotton,  if  said 
Greene  Cotton  did  not  tell  him  that,  on  the  25th  October,  he 
was  a  half  day  on  Maj.  Landrum's  front  ( ?)  in  Westville, 
Florida;  which  the  witness  declined  to  answer,  because  it 
called  for  a  privileged  communication.  The  State  then 
moved  to  exclude  that  part  of  said  J.  C.  Cotton's  testimony, 
wherein  he  said  that  Greene  Cotton  told  him  he  was  in  De- 
Funiack on  Tuesday,  and  in  Milton  on  Wednesday,  October 
25th,  this  being  the  conversation  testified  to  by  Mosely. 
The  witness,  being  informed  by  the  court  that  he  need  not 
testify  to  confidential  communications  between  himself  and 
his  client,  asked  to  withdraw  said  statements ;  which  was 
done,  and  no  objection  or  exception  taken." 

"The  defendants  requested  each  of  the  following  charges 
in  writing:  (1.)  'To  justify  conviction,  circumstantial  evi- 
dence ought  to  exclude  a  rational  probability  of  innocence ; 
and  a  conviction  ought  not  to  be  had  on  circumstantial  evi- 
dence, where  direct  and  positive  evidence  is  attainable.' 
(2.)  *The  true  test  of  the  sufficiency  of  circumstantial  evi- 
dence is,  whether  the  circumstances  as  proved  produce  moral 
conviction,  to  the  exclusion  of  every  reasonable  doubt.' 
(3.)  *The  humane  provision  of  the  law  is,  that  upon  circum- 
stantial evidence  there  should  not  be  a  conviction,  unless  to 
a  moral  certainty  it  excludes  every  other  reasonable  hypoth- 
esis than  that  of  the  guilt  of  the  accused.'  The  court  refused 
to  give  either  of  said  charges,  and  to  such  refusal  defend- 
ants excepted," 
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H.  L.  Martin,  for  the  appellants. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — The  defendants  in  the  court  below 
were  identified  by  the  prosecutrix,  as  the  perpetrators  of  the 
crime.  It  was  attempted  to  be  shown  that,  before  their 
arrest,  she  had  given  descriptions  of  them,  which  were  not 
accurate.  The  purpose,  and  only  legitimate  effect  of  this 
testimony  was,  to  engender  in  the  minds  of  the  jury  a  doubt 
as  to  the  certainty  of  her  subsequent  identification  of  the  par- 
ties. To  meet  this  tendency,  it  was  entirely  competent  to 
show  that  she  fixed  upon  these  men  as  the  criminals,  out  of 
a  number  who  had  been  brought  before  her.  To  be  able  to 
select  one  or  more  out  of  a  multitude,  or  out  of  any  greater 
number,  is  one  of  the  ordinary  tests  of  the  correctness  of  the 
identification;  and  the  fact  that  the  prosecutrix  did  this, 
goes  to  show  that,  although  she  may  have  expressed  an  inac- 
curate description,  she  evidenced  no  hesitation  or  uncertainty 
in  pointing  out  the  defendants,  when  they  and  others  were 
brought  befoie  her. 

A  defendant  can  claim  no  advantage,  on  appeal,  for  an 
error  which  he  superinduced ;  nor  can  he  predicate  an  assign- 
ment of  error  on  the  refusal  of  the  trial  court  to  exclude 
testimony,  which  he  has  adduced  before  the  jury.  The  action 
of  the  Circuit  Court  in  overruling  the  defendants'  motion  to 
exclude  the  evidence  of  the  witness  Hatton,  whether  erro- 
neous or  not,  abstractly  considered,  can  not  avail  the  appel- 
lants.— Ex  parte  Winston,  52  Ala.  421;  Shelion  v,  Staie^ 
73  Ala.  5. 

The  rule  as  to  the  inviolability  of  professional  confidences 
applies,  as  between  attorney  and  client,  only  to  communica- 
tions made  and  received  for  the  purposes  of  professional 
action  and  aid,  and  the  secrecy  imposed  extends  to  no  other 
persons  than  those  sustaining  to  each  other  the  confidential 
relationship,  except  the  necessary  organs  of  communication 
between  them,  such  as  interpreters,  and  their  own  agents  and 
clerks.  If  the  parties  choose  to  hold  their  conferences  in 
the  presence  and  hearing  of  third  persons,  whether  they  be 
officers  of  the  law,  and,  as  such,  charged  with  the  custody  of 
the  client,  and  hence  necessarily  present,  or  indifferent  by- 
standers, there  is  no  rule  of  law  which  forbids  such  third 
persons  to  depose  to  facts  thus  coming  to  their  knowledge. 
The  evidence  of  the  witness  Mosely,  who  was  the  jailor,  as 
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to  what  one  of  the  defendants  told  his  attorney  in  his  pres- 
ence, was  properly  admitted.  We,  of  course,  are  not  to  be 
understood  as  intimating  that  it  is  not  the  duty  of  officers, 
having  the  custody  of  alleged  criminals,  to  afford  them  every 
opportunity,  consistent  with  the  safe-keeping  of  their  pris- 
oner, for  private  consultation  with  their  attorneys. 

The  defendant  Greene  Cotton  having  testified  that  he  was 
in  Milton,  Florida,  on  the  26th  day  of  October — the  day  on 
which  the  offense  was  committed — it  was  entirely  competent 
for  the  State  to  impeach^  and  discredit  his  evidence  in  this 
connection,  a  proper  predicate  therefor  having  been  laid,  by 
showing  that,  either  in  court  or  elsewhere,  he  had  made  state- 
ments, by  aflBdavits  or  otherwise,  as  to  his  whereabouts  on 
that  day,  which  were  inconsistent  with  his  statements  on  the 
triaL 

We  are  unable  to  see  that  the  testimony  adduced  by  the 
State,  to  the  effect  that  the  defendant  Hendrix  had  sworn,  on 
his  application  for  a  continuance  made  at  a  former  term,  that 
there  was  a  large  number  of  witnesses,  at  different  points  in 
Florida,  whose  names  were  unknown  to  him,  and  could  not 
be  ascertained  in  time  to  be  stated  in  the  application,  Ac, 
was  pertinent  to  any  issue  in  the  case.  As  the  matter  is 
presented  in  the  bill  of  exceptions,  this  statement  is  not 
inconsistent  with  any  fact  deposed  to  by  this  defendant  on 
the  trial ;  and  it  was  therefore  irrelevant  for  the  purpose  of 
impeachment,  for  which  it  appears  to  have  been  introduced. 
It  should  have  been  excluded. 

The  evidence  which  tended  to  establish  the  guilt  of  the 
defendants,  was  both  direct  and  cirijumstantial.  The  charges 
requested  by  the  defendants  ignored  entirely  all  the  positive 
testimony  in  the  case,  and  required  the  court  to  direct  the 
attention  of  the  jury  alone  to  the  circumstances  which,  in 
greater  or  less  degree,  bore  upon  the  question  of  guilt. 
Their  tendency  was  to  obscure  the  most  potent  facts  adduced 
before  the  jury,  and  to  authorize  a  determination  of  the 
question  of  guilt  vel  non  upon  a  consideration  of  a  part,  and 
that  probably  the  least  important  part  of  the  evidence. 
They  were  clearly  misleading,  if  not  in  a  certain  sense  ab- 
stract, and  were  properly  refused. — A,  G.  S,  B.  R.  Co,  v. 
Janes,  71  Ala.  487. 

In  the  case  of  Vandy  Dick,  at  this  term,  anle^  p.  61,  it  was 
held  that  an  order  for  the  organization  of  a  special  jury  under 
the  law  applicable  to  Dale  county,  which  directed  the  sheriff 
to  summon  "sixty  persons,  including  those  summoned  on  the 
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regular  juries  for  the  week,"  was  irregular  and  erroneous, 
when,  as  in  that  case,  and  in  this,  the  order  for  the  jury,  and 
setting  a  day  for  the  trial,  was  made,  and  the  trial  had  in  the 
same  week  Such  was  the  order  in  this  case;  and  on  the 
authority  of  the  case  referred  to,  the  judgment  of  conviction 
will  be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


Buriiey  v.  The  State. 

Indictment  for  Receiving  Stolen  Money. 

1.  Accomplice;  corroborating  evidence;  charge  invading  province  of 
jury. — On  a  prosecution  for  receiving  stolen  money,  a  witness  who, 
according  to  her  own  testimony,  stole  the  money  at  the  instigation  of 
the  defendant,  and  gave  it  to  him,  having  further  testified  that,  when 
he  came  hack  again,  and  gave  her  a  message  whicli  purported  to  come 
from  her  mother,  as  had  been  agreed  upon  between  them,  she  replied, 
**Tliere  aint  no  more  to  gel;**  h^ld,  that  the  testimony  of  another  witness, 
who  overheard  this  remark,  but  heard  nothing  else,  would  be  corrob- 
orative evidence  tending  to  connect  the  defendant  with  the  commispion 
of  the  offense  (Code,  ^4476),  if  the  jury  believed  that  it  referred  to 
the  money;  but  that  this  was  an  inference  of  fact  which  only  the  jury 
could  draw,  and  which  the  court  could  not  assume  as  matter  of  law  in 
instructions  to  them. 

2.  Sufficiency  of  indictment, — An  indictment  for  receiving  stolen 
money  (Code,  ^  3794),  must  aver  the  number  and  denomination  of  the 
coins,  or  some  of  them,  or  must  allege  that  the  same  was  unknown  to 
the  grand  jury;  and  an  averment  that  it  waf*  **two  hundred  dollars  in 
gold  coin,*'  without  other  descriptive  words,  is  not  sufficient. 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbabd. 

The  indictment  in  this  case  contained  two  counts,  the  first 
of  which  alleged  that  the  defendant,  Wes.  Burney,  "did 
receive,  conceal,  or  aid  in  concealing  two  hundred  dollars  in 
gold  coin  of  the  United  States,  ttie  personal  property  of 
James  D.  Sikes,  knowing  that  it  was  stolen,  and  not  having 
the  intent  to  restore  it  to  the  owner;"  and  the  second,  that 
he  "feloniously  took  and  carried  away  two  hundred  dollars, 
the  personal  property  of  James  D.  Sikes."  The  defendant 
pleaded  not  guilty,  without  objection  to  the  indictment  The 
jury  returned  a  verdict  in  these  words:  "We,  the  jury,  find 
the  defendant  guilty,  and  assess  the  value  of  the  property 
stolen  at  $75."     On  the  trial,  as  the  bill  of  exceptions  shows, 
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said  Sikes  testified  to  the  loss  of  his  money,  stating  that  it 
was  wrapped  in  a  cloth,  and  placed  in  a  box,  which  was  kept 
in  a  trunk,  of  which  his  wife  had  the  key ;  that  he  first  missed 
fifty  dollars,  but  lost  altogether  about  two  hundred  dollars ; 
that  it  was  all  in  gold  coins  of  diffei'ent  denominations,  $20, 
$10,  §5,  &c. ;  that  some  of  it  was  lost  about  a  week  before 
Christmas,  1887 ;  that  the  key  was  on  a  ring,  on  which  a 
shoe-buttoner  was  also  fastened ;  that  the  ring  was  sometimes 
in  the  possession  of  Maria  Sharp,  who  was  a  servant  in  his 
family  in  attendance  on  his  children,  and  who  was  also  the 
defendant's  step-daughter;  and  that  he  had  seen  the  defend- 
ant at  his  house  several  times  talking  with  the  girl,  **and  one 
time  shortly  before  Christmas,  1887."  The  prosecution  then 
introduced  Maria  Sharp  as  a  witness,  who  testified,  in  sub- 
stance, that  she  stole  the  money  at  the  instigation  of  the  de- 
fendant, who  was  her  mother's  husband;  that  he  promised 
to  send  her  to  school,  if  she  "would  get  him  some  money 
from  Mr.  Sikes'  trunk,  who,  he  said,  was  making  barrels  of 
it,  and  would  not  miss  it;"  that  she  only  took  money  once, 
and  gave  it  to  her  mother;  "that  when  the  defendant  came 
for  her  to  get  money  for  him,"  by  agreement  between  them, 
he  brought  a  pretended  message  from  her  mother ;  that  he 
came  two  or  three  times ;  that  he  came  to  the  back  gate  on 
the  second  occasion,  and  delivered  the  message  agreed  on, 
but  she  told  him  ^'TluTe  a  hit  any  more  io  gei,^^  and  went  off 
to  the  house.  Frank  Coskrey,  another  witness,  "referring  to 
the  time  last  above  named  by  Maria  Sharp,"  testified  that  he 
was  standing  dbout  fifty  yards  distant  when  the  defendant 
came  and  called  her  to  the  back  gate,  and  heard  her  make 
the  remark  above  quoted,  but  did  not  hear  anything  else  that 
was  said  between  them.  On  this  evidence,  the  court  gave 
the  charge  which  is  copied  in  the  opinion  of  this  court,  and 
to  which  the  defendant  excepted.  There  was  other  evidence 
in  the  case,  but  it  requires  no  notice. 

W.  L.  Parks,  for  appellant,  cited  Griffin  v,  Siaie,  76  Ala. 
29;  Murphy  v.  State,  6  Ala.  845;  Gra7it  i\  State,  55  Ala.  201. 

W.  L.  Martin,  Attorney-General,  for  the  State,  cited  May 
r.  State,  85  Ala.  14;  Grattanv,  State,  71  Ala.  344;  Chisholm 
V.  State,  45  Ala.  66;  11  Ind.  195;  16  Gray,  240;  11  Cush. 
142;  59  Ala.  104;  63  Ala.  5;  76  Ala.  35. 
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STONE,  C.  J. — Defendant  was  indicted  under  section 
3784,  Code  of  1886,  for  receiving  and  concealing  stolen 
money,  knowing  it  to  be  stolen,  and  "not  having  the  intent 
to  restore  it  to  the  owner."  The  money  was  alleged  to  have 
been  stolen  from  Sikes,  about  Christmas,  1887.  An  accom- 
plice was  the  witness  by  whom  the  most  important  criminat- 
ing facts  were  proved.  Another  witness,  Coskrey,  was  ex- 
amined, with  a  view  of  corroborating  the  testimony  of  this 
accomplice.  He  testified  that,  about  the  time  of  the  larceny, 
he,  the  witness,  was  at  Mr.  Sikes'  mother's,  about  fifty  yards 
from  Mr.  Sikes'  back  gate,  and  heard  Maria,  the  accomplice, 
say  to  defendant,  in  reply  to  something  said  by  defendant, 
which  witness  did  not  understand,  ''There  aint  no  more  to 
get."  Maria  then  walked  oflE  from  defendant,  and  witness 
heard  no  more.     It  was  then  about  dusk. 

Under  our  statute,  ''a  conviction  of  felony  can  not  be  had 
on  the  testimony  of  an  accomplice,  unless  corroborated  by 
other  evidence,  tending  to  connect  the  defendant  with  the 
commission  of  the  offense." — Code,  1880,  §  447(5,  and  note. 
The  court  charged  the  jury:  *'If  you  believe  from  the  evi- 
dence that  Frank  Coskrey  heard  a  conversation  at  or  near  the 
gate  between  Wes.  Burney  and  Maria  Sharp,  the  accomplice, 
and  heard  Maria,  to  what  he  said,  reply,  'There  aint  no  more 
to  get;'  this  is  corroborative  evidence,  tending  to  connect 
defendant  with  the  commission  of  the  offense,  if  committed." 

It  will  be  seen  that  this  remark — all  that  the  witness  Cosk- 
rey is  claimed  to  have  heard — does  not  mention  money,  nor 
expressly  refer  to  it.  That  may  have  been  her  meaning,  and 
if  so,  it  is  not  only  not  improbable,  but  very  likely,  that  his 
remark,  not  heard  by  the  witness,  referred  to  the  same  sub- 
ject, and  that  his  request  was  that  she  should  bring  him 
money.  If  so,  this  would  "tend  to  connect  defendant  with 
the  commission  of  the  offense."  But,  to  have  this  effect, 
there  was  an  inference  to  be  drawn,  and  only  the  jury  could 
draw  that  inference.  The  charge  under  discussion  was  a 
charge  on  the  effect  of  the  evidence ;  and  such  charge  should 
never  be  given,  when  a  material  inquiry  of  fact  rests  in  infer- 
ence.—3  Brick.  Dig.  110,  §§  48,  53,  55,  56.  The  court  erred 
in  giving  this  charge. 

The  indictment  in  this  case  is  bad.  It  should  have  averred 
the  number  and  denomination  of  the  coins,  or  of  some  of 
them,  or  that  the  same  were  to  the  grand  jury  unknown. 
Such  have  been  the  rulings  of  this  court ;  and  as  this  require- 
ment is  both  reasonable  and  easily  conformed  to,  we  are  un- 

VOI..    LXXXVII. 


Digitized  by 


Googk 


1888.]  OF  ALABAMA.  83 

[Whaley  v.  The  State.] 

williBg  to  depart  from  it. — State  v.  Murphy,  6  Ala.  845 ;  Du- 
Bois  V.  State,  50  Ala.  139;   Grant  v.  State,  55  Ala.  291; 
Whar.  Or.  PL  §  218. 
Boversed  and  remanded. 


W^haley  v.  The  State. 

Indictment  Jot  Setailing  Spirituous  Liquors  without  License. 

1.  Selling  liquor  **drunkon  or  about  premises.*' — Under  the  former 
decisions  of  this  court,  which  have  received  lejdslative  sanction  by  the 
re-adoption  of  the  statute  without  change  of  phraseology  in  successive 
Codes,  a  conviction  may  be  had  for  selling  liquor  **which  was  drunk  on 
or  about  the  premises"  (Code,  $  4036),  on  proof  that  it  was  drunk  by 
the  purchaser  and  his  friends  in  the  public  road,  within  five  or  six  steps 
of  the  defendant's  store,  and  in  full  view  of  his  premises ;  and  the  fact 
that  the  defendant  did  not  see  it  is  no  excuse. 

Fbom  the  Circuit  Court  of  Covington. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  indictment  in  this  case,  which  was  found  in  March, 
1886,  charged  that  the  defendant,  "not  having  first  procured 
a  license  as  a  retailer  from  the  proper  legal  authority,  did 
sell  vinous  or  spirituous  liquors,  which  was  drunk  on  or 
about  the  premises."  On  the  trial,  as  the  bill  of  exceptions 
states,  one  E.  C.  Teele  testified  on  the  part  of  the  prosecu- 
tion, that  he  had  several  times  bought  liquor  from  the  de- 
fendant, in  quantities  less  than  a  quart,  and  drank  some  of 
the  liquor  on  the  premises;  that  on  Christmas  eve,  1885,  he 
bought  a  quart  of  whiskey  from  the  defendant,  and  went, 
with  others,  out  into  the  public  road  which  run  by  the 
defendant's  store,  and  there  drank  some  of  the  liquor  out  of 
the  bottle;  that  this  was  in  full  and  open  view  of  the  defend- 
ant's front  door,  and  about  four  or  five  steps  from  his  front 
piazza;  also,  that  the  defendant  had  told  him  not  to  drink 
the  liquor  on  his  premises,  as  it  was  against  his  orders ;  and 
that  he  was  not  on  friendly  t^rms  with  the  defendant.  The 
prosecution  having  elected  to  proceed  for  this  particular  sale, 
the  defendant  proved  that  he  had  taken  out  a  license  as  a 
wholesale  liquor  dealer  in  April,  1885,  and  he  testified  in  his 
own  behalf,  that  he  never  sold  any  liquor  in  less  quantity 
than  a  quart;  that  he  always  informed  persons  that  it  was 
against  his  orders  (or  any  one  to  drink  whiskey  on  or  about 
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his  premises;  that  on  Christinas  eve,  1885,  Teele  and 
others  had  some  whiskey  in  bottles,  which  they  had  bought 
at  his  store,  "and  they  drank  some  of  it  in  the  public  road 
above  and  below  his  store,  about  four  or  five  steps  from  the 
front  door ;  that  he  had  no  control  over  them  in  the  public 
road,  and  made  no  effort  to  prevent  said  drinking.'^  On  this 
evidence,  the  court  charged  the  jury,  "that  if  the  liquor  was 
drunk  in  the  public  road,  five  or  six  steps  from  the  defend- 
ant's store,  and  in  front  thereof,  and  in  full  view  thereof, 
the  place  was  about  the  defendant's  premises  within  the 
meaning  of  the  statute;"  also,  "that  if  the  defendant  did  not 
see  Teele  drink  the  liquor  on  his  premises,  or  in  his  house, 
this,  of  itself,  was  no  excuse."  To  each  of  these  charges  the 
defendant  excepted,  and  also  to  the  refusal  of  the  following 
charges,  which  were  asked  by  him  in  writing:  (1.)  "If  the 
defendant  did  not  know  that  Teele  drank  the  liquor  on  or 
about  the  premises,  and  if  they  further  believe  that  he  ex- 
erted reasonable  effort  and  caution  and  means  to  prevent  the 
drinking  by  Teele  or  others  on  or  about  the  premises;  then 
he  is  not  guilty,  although  they  may  believe  that  Teele  did 
drink  it  on  or  about  the  premises."  (2.)  "After  carefully 
considering  all  the  testimony,  unless  the  jury  believe  beyond 
a  reasonable  doubt,  and  to  a  moral  certainty,  that  the  defend- 
ant sold  whiskey  which  was  drunk  by  Teele  on  or  about  the 
premises  over  which  the  defendant  had  control,  or  the  legal 
right  to  exercise  authority,  or  at  a  place  over  which  he  may 
not  have  such  control,  yet  is  so  near  thereto,  and  so  situated, 
that  it  is  within  the  mischief  intended  to  be  remedied, — then 
they  should  find  the  defendant  not  guilty." 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

SOMEEVILE,  J.— The  rulings  of  the  Circuit  Court  in  this 
case  must  be  pronounced  correct,  on  the  authority  of  the 
following  cases:  Christian  v.  Staie^  40  Ala.  376;  Pearcev. 
State,  lb,  720;  Brovm  v.  State,  31  Ala.  353;  Patterson  v. 
State,  36  Ala.  297;  Powell  v.  State,  63  Ala.  177;  Easter^ 
ling  V.  State,  30  Ala.  46;  Clark's  Man.  Cr.  Law,  §§  1609- 
1610.  Under  the  authority  of  these  decisions,  if  the  liquor 
sold  by  the  defendant  was  drunk  within  five  or  six  steps  of 
his  store,  and  in  full  view  of  the  premises,  it  was  drunk 
"about  his  premises"  within  the  meaning  of  the  statute. 
Code,  1886,  §  4036.  It  would  avail  nothing,  that  the  liquor 
was  drunk  by  the  purchaser  in  the  public  road,  over  which 
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the  defendant  had  no  legal  control,  or  that  the  defendant 
failed  to  notice  the  fact  and  time  of  its  being  drunk. 

This  rule  is  a  severe  one  in  its  consequences,  and  its 
reasonableness,  in  my  judgment,  may  well  be  questioned; 
but  the  statute  was  long  ago  repeatedly  so  construed,  and 
has  been  several  times  since  re-adopted  by  the  General  As- 
sembly, without  change  of  phraseology;  and  on  this  ground, 
I  adhere  to  this'  construction. 

Affirmed. 


Norrls  v.  The  State. 

Indictment  for  Assault  with  Intent  to  Ravish, 

1.  Constituents  of  offense. — Force  is  an  essential  ingredient  of  the 
crime  of  rape,  and  an  intent  to  use  force,  if  necessary,  is  essential  to  an 
assault  with  intent  to  ravish  (Code,  ^  3751) ;  yet,  where  it  is  shown  that 
the  defendant  put  his  arms  around  the  prosecutrix,  forcibly  held  and 
pressed  her,  making  indecent  proposals,  and  only  released  her  on  her 
threats  to  call  assistance,  this  is  sufScient  to  support  a  conviction, 
although  he  may  have  *iad  no  intention  to  commit  a  battery  on  her. 
.  2.  Charge  as  to  weight  or  effect  of  evidence, — It  is  the  exclusive  pro- 
vince of  the  jury  to  reconcile  the  testimony  of  the  different  witnesses,  if 
possible,  or,  if  irreconcilable,  to  determine  whom  they  will  believe,  or 
what  credit  they  will  give  to  a  witness  who  is  contradicted  or  im- 
peached; and  a  charge  which  institutes  a  comparison  between  the 
weight  and  force  of  the  testimony  of  different  witnesses,  equally  credi- 
ble and  bavins  equal  opportunities  for  knowing  the  facts,  is  properly 
refused,  as  tending  to  confuse  and  mislead  the  jury,  and  invading  their 
peculiar  province. 

3.  Charge  as  to  testimony  of  defendant. — When  the  defendant  in  a 
criminal  case  has  testified  in  his  own  behalf,  a  charge  instructing  the 
jury  that  "the  interest  he  has  in  the  case  may  be  considered  by  them 
m  weighing  his  own  evidence"  is  not  erroneous. 

Fbom  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  indictment  in  this  case  was  found  in  February,  1882, 
and  charged  that  the  defendant,  J.  Taylor  Norris,  forcibly 
assaulted  Mrs.  Sallie  Eodgers,  a  married  woman,  with  the 
intent  to  ravish  her.  The  trial  was  had  in  March,  1889,  on 
issne  joined  on  the  plea  of  not  guilty;  the  defendant  being 
found  guilty  of  an  assault,  and  fined  $225.  The  prosecu- 
trix testified  positively  that,  on  a  specified  day  in  January, 
1882,  the  defendant  came  to  her  house  during  her  husband^s 
absence,  "put  his  arms  around  her,  forcibly  held  and  pressed 
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her,  and  only  released  her  on  her  threats  to  call  assistance, '^ 
and  that  she  made  complaint  to  her  husband,  on  his  return 
in  the  evening ;  and  her  husband  corroborated  her  as  to  the 
complaint  made.  The  defendant,  testifying  for  himself,  de- 
nied that  he  made  any  assault  on  the  prosecutrix,  and  said 
that  he  only  went  to  the  house  for  the  purpose  of  getting  a 
bridle,  which  she  brought  out  to  him ;  and  his  testimony  was 
corroborated,  in  some  particulars,  by  one  George  Miller, 
who  was  with  him  a  part  of  the  time.  The  bill  of  excep- 
tions purports  to  set  out  "all  the  testimony,"  but  a  full 
statement  of  it  is  not  necessary  to  an  understanding  of  the 
points  here  decided. 

The  court  charged  the  jury,  on  request  of  the  solicitor, 
"that  the  interest  the  defendant  has  in  the  case  may  be  con- 
sidered by  them  in  weighing  his  own  evidence."  The  de- 
fendant excepted  to  this  charge  as  given,  and  he  also  excepted 
to  the  refusal  of  each  of  the  following  charges,  which  were 
asked  by  him  in  writing:  (1.)  "If  the  jury  believe  from 
the  evidence  that  the  defendant  had  no  intention  to  commit 
a  battery  on  Mrs.  Bodgers,  then  there  was  no  assault,  and 
the  defendant  must  be  acquitted."  (2.)  "The  burden  is  on 
the  State  to  establish  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt;  and  if  the  prosecutrix  is  the  only  witness 
on  behalf  of  the  State,  testifying  to  the  charge ;  and  if  the 
defendant  and  George  Miller  testified,  on  behalf  of  the 
defendant,  that  the  offense  was  not  committed;  and  if  the 
jury  find  from  the  evidence  that  each  witness  is  equally 
credible,  and  their  opportunities  of  knowing  the  facts  are 
equal,  then  the  State  has  not  made  out  its  case,  and  the 
defendant  should  be  acquitted."  (3.)  "If  the  prosecutrix 
testifies  to  the  assault,  the  fact  that  the  defendant  was  in 
proximity  to  the  place  where,  as  she  alleges,  the  offense  was 
committed,  does  not  make  him  guilty  of  anything — ^the  law 
does  not  recognize  any  such  absurdity."  (3.)  "IE  the  jury 
believe  from  the  evidence  that  the  defendant  did  put  his  arm 
around  the  neck  of  the  prosecutrix,  but  the  proof  does  not 
show  more,  there  is  an  absence  of  that  intent  which  must  be 
shown  to  justify  a  conviction."  (4.)  "In  considering  the 
testimony  of  the  prosecutrix,  and  of  her  husband  as  corrobora- 
tive testimony,  to  whom  she  testified  that  she  complained, 
the  jury  may  consider  whether  the  offense  testified  to  by  her 
is  the  same  of  which  she  complained  to  him,  and  whether  it 
is  the  same  with  which  he  is  now  charged;  and  it  is  the  duty 
of  the  jury  to  reconcile  the  statements  of  these  two  witnesses, 
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if  tliey  can ;  and  if  they  can  not  upon  a  consideration  of  tlie 
whole  testimony,  and  have  a  reasonable  doubt  as  to  the 
defendant's  guilt,  they  must  acquit  him.'' 

Lawbencb  Coopeb,  Jno.  D.  Bbandon,  and  L.  W.  Day, 
for  the  appellant,  oited  Lawson  v.  State,  30  Ala.  54;  Johnson 
V.  State,  35  Ala.  363;  Gray  v.  State,  63  Ala.  66;  Lane  v. 
State,  85  Ala.  11;   Wharton  v.  State,  73  Ala.  366. 

W.  L.  IMLajrtin,  Attorney-General,  and  D.  D.  Shelby,  for 
the  State. 

CLOPTON,  J. —  When  the  charges  requested  by  the 
defendant  are  referred  to  the  evidence,  we  discover  no  error 
in  the  refusal  of  the  court  to  give  them. 

The  indictment  charges  the  offense  of  assault  with  intent 
to  ravish.  Defendant  asked  the  court  to  instruct  the  jury, 
if  they  believed  from  the  evidence  there  was  no  intention  to 
commit  a  battery,  then  there  was  no  assault,  and  he  must  be 
acquitted  Generally,  to  constitute  an  assault,  a  battery 
must  be  attempted,  intended,  or  threatened — the  commence- 
ment of  an  act,  which,  if  not  prevented,  would  produce  a 
battery.  As  force  is  an  essential  constituent  of  the  crime  of 
rape,  the  intent  to  use  force,  if  necessary  to  consummate  the 
carnal  connection,  is  essential  to  a  conviction  of  assault  with 
intent  to  ravish.  But  in  this  offense  the  force  may  be  actual 
or  constructive. — McQuirk  v.  State,  84  Ala.  435.  Though 
there  may  be  no  intention  in  fact  to  apply  actual  force  to  the 
person,  the  offense  of  rape  is  complete,  when  unlawful  inter- 
course is  accomplished  by  overcoming  resistance,  and  pro- 
curing submission  on  the  part  of  the  woman,  by  means  of 
threats,  or  otherwise  exciting  fears  of  bodily  harm ;  and  in 
such  case,  should  the  accomplishment  of  the  purpose  be  pre- 
vented by  extraneous  causes,  there  is  an  assault  with  intent 
to  ravish. 

Defendant  was  convicted  of  an  assault  merely.  The  ver- 
dict of  the  jury  is  explainable  only  on  the  theory,  that  they 
believed  the  testimony  of  the  prosecutrix  as  to  the  conduct 
and  acts  of  the  defendant  at  the  time  of  the  alleged  offense, 
but  found  that  his  intent  was  to  induce  consent  by  taking 
indecent  liberties  with  her  person,  and  not  to  compel  acqui- 
escence by  force.  If  her  testimony  be  true,  defendant, 
without  any  indication  of  willingness  or  inclination  on 
her  part,    put   his  arms  around   her,   held    and    forcibly 
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pressed  her,  and  only  released  her  on  threats  to  call  assist- 
ance. Imposition  of  his  arms  on  her  person,  and  holding 
and  pressing  her  against  her  will,  is,  in  legal  contemplation, 
force,  though  there  may  have  been  no  intention  to  hurt — ^un- 
questionably an  assault  and  battery. — Ooodman  v.  Stale,  60 
Ga.  509.  In  the  absence  of  proof  of  justification  or  excuse, 
the  law  implies  the  criminal  intent,  when  the  act  is  unlawful 
in  itself.  The  charge  requested  by  the  defendant  would  have 
imported  to  the  jury,  when  referred  to  the  evidence,  that  it 
was  incumbent  on  the  State  to  make  proof  of  intention  to 
commit  a  battery,  other  than  the  presumption  arising  from 
its  actual  and  intentional  commission. 

The  other  charges  asked  by  defendant  required  the  court 
to  instruct  the  jury  as  to  the  sufficiency  of  the  evidence. 
The  reconcilability  of  the  testimony  of  different  witnesses, 
or,  if  irreconcilable,  what  witness  they  will  believe,  or  what 
credit  shall  be  given  to  a  witness  who  is  impeached  by  proof 
of  contradictory  or  inconsistent  statements,  are  questions 
exclusively  in  the  province  of  the  jury.  And  we  have  uni- 
formly disapproved  charges,  which  institute  a  comparison 
between  the  weight  and  force  of  the  testimony  of  different 
witnesses,  who  may  be  regarded  as  equally  credible,  and  as 
having  equal  opportunities  of  knowing  the  facts. — Ala.  Ferl. 
Co.  V.  Reynolds,  85  Ala.  19. 

The  defendant  having  placed  himself  in  the  position  of  a 
witness  at  his  own  request,  he  subjected  himself,  as  to  deter- 
mining what  credit  was  due  to  his  evidence,  to  all  the  consid- 
erations applicable  in  cases  of  other  witnesses,  who  sustain 
a  close  relation  to  the  party  calling  them,  or  who  have  an 
interest  in  the  result  of  the  suit. — Clarke  v.  State,  ante,  71. 
It  was  competent  for  the  court  to  instruct  the  jury,  that  in 
weighing  the  evidence  of  defendant,  they  could  consider  his 
interest  in  the  case.  In  Allen  v.  State,  at  this  term,  in 
reference  to  a  charge  on  this  subject,  it  is  said:  "The  court 
should  not  have  gone  further  in  this  connection,  than  to  in- 
struct the  jury  that,  in  determining  the  weight  they  would 
give  to  the  defendant's  testimony,  they  should  consider, 
along  with  all  other  circumstances  having  any  bearing  on 
the  matter,  the  fact  that  he  was  the  defendant.^'  The  charge 
in  that  case  was  declared  erroneous,  because  it  went  further, 
and  authorized  the  jury  to  disregard  the  defendant's  testi- 
mony, for  the  reasons  only  that  he  was  the  defendant,  and 
was  contradicted  by  other  witnesses.  The  credence  to  be 
given  to  his  testimony  should  be  left  to  the  jury,  unembar- 
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rasBed  by  direct  or  indirect  instructions  from  tlie  coui't  bear- 
ing on  its  sufficiency.     The   charge  in  this  case  does  not 
violate  this  rule. 
Affirmed. 


Adams  v.  The  State. 

Indictmerd  for  Assault  with  Intent  to  Murder. 

1.  Tenancy  in  common  in  crops,  between  owner  of  land  and  agricultural 
laborer. — Under  a  contract  between  the  owner  of  land  and  an  agricul- 
tural laborer,  by  which  the  former  agrees  to  furnish  the  lands  and  nec- 
essary teams,  and  the  latter  the  labnr,  the  crops  to  be  divided  equally 
between  them,  the  parties  are  tenants  in  common  of  the  crop  until 
divided ;  though  the  statute  (Code,  ^  3065)  gives  the  laborer  a  lien,  and 
process  of  attachment  to  enforce  it. 

2.  General  exception  to  several  charges  given  or  refused. — A  general 
exception  to  several  charges  given  can  not  avail  anything,  unless  all  of 
them  are  erroneous ;  nor  to  the  refusal  of  several  charges  asked,  unless 
each  of  them  stated  a  correct  principle  of  law  applicable  to  the  case. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

Indictment  for  assault  with  intent  to  murder.  Conviction 
of  assault  and  battery.  Exceptions  to  charges  given,  and  to 
the  refusal  of  charges  asked.  Material  facts  stated  in  opin- 
ion. 

W.  L  Martin,  Attorney-General,  and  Tennent  Lomax,  for 
the  State. — Under  the  undisputed  facts  of  this  case,  by  express 
statutory  provision,  the  conta-act  of  hire  existed  between  the 
parties,  and  the  defendant  had  a  lien  on  the  crops,  enforceable 
by  process  of  attachment. — Code,  §  3065.  At  common  law, 
without  this  statute,  the  parties  may  have  been  tenants  in  com- 
mon of  the  crops,  with  equal  right  of  possession ;  but  this  rela- 
tion can  not  exist  where  one  has  an  express  lien,  which  nec- 
essarily implies  that  the  title  and  right  of  possession  are  in 
the  other.  The  exception  to  charges  given  and  refused  is 
too  general. — 3  Brick.  Digest,  80,  §  41. 

McCLELLAN,  J. — The  appellant  was  convicted  of  an 
assault  and  battery,  under  an  indictment  which  charged  an 
assault  with  intent  to  murder.     In  determining  whether  he 
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was  in  fault  in  bringing  on  the  difficulty,  in  which  the  assault 
was  alleged  to  have  been  made,  the  ownership  of  certain  corn 
became  a  material  inquiry.  The  proof  was,  that  this  corn 
was  a  part  of  a  crop  raised  by  the  defendant  under  a  contract 
between  him  and  one  Turnipseed,  by  the  terms  of  which  the 
latter  "furnished  the  land  and  teams,  the  defendant  furnished 
the  labor,  and  the  crop  was  to  be  equally  divided  between 
them."  A  part  of  the  corn  had  been  gathered  by  the  defend- 
ant, under  the  direction  of  Turnipseed,  who  ordered  defend- 
ant to  store  it  in  his,  Turnipseed' s,  crib.  Two  wagon-loads 
were  thus  gathered  and  stored ;  but  the  third  load  was  stored 
in  a  crib  belonging  to,  or  under  the  control  of  the  defendant. 
The  assault  charged  in  the  indictment  was  consequent  upon 
an  effort  of  Turnipseed  to  get  possession  of  this  com,  and 
defendant's  resistance  thereto.  On  this  state  of  the  facts, 
the  court  charged  the  jury  as  follows:  "The  legal  title  to 
the  corn  was  in  Mr.  Turnipseed,  and  the  defendant  had  no 
right  to  it  other  than  a  lien,  which  could  be  enforced  by 
attachment."  This  charge  is  not  in  harmony  with  the  decis- 
ions of  this  court  These  adjudications  have  fully  settled 
the  doctrine,  that  crops  grown  under  a  contract,  such  as  the 
one  proved  in  this  case,  belong  to  the  contracting  parties  as 
tenants  in  common,  and  that  this  relation  is  changed  by  sec- 
tion 3065,  only  for  the  purpose,  and  to  the  extent  of  furnish- 
ing the  agricultural  laborer  a  remedy  against  the  unfair  deal- 
ings of  his  co-tenant,  by  the  process  of  attachment;  and 
until  this  remedy,  which  may  be  regarded  in  a  sense  as  cumu- 
lative, is  resorted  to,  the  relations  and  rights  of  the  parties 
are  those  of  tenants  in  common,  each  having  the  same  title, 
and  the  same  right  of  possession  as  the  other. — Collier  v. 
Folk,  69  Ala.  58;  Holcombe  v.  State,  69  Ala.  218;  McCall 
V.  State,  69  Ala.  227;  Smith  v.  State,  84  Ala.  438. 

Two  or  more  charges  were  given  at  the  request  of  the 
State,  and  eight  charges  asked  by  the  defendant  the  court 
refused  to  give.  To  the  action  of  the  court  in  ea3h  particu- 
lar, there  was  one  general  exception.  These  exceptions  could 
not  avail  the  defendant,  unless,  in  the  one  instance,  all  the 
charges  given  at  the  request  of  the  solicitor  were  bad;  and 
in  the  other,  all  those  of  the  defendant  which  were  refused, 
correctly  stated  principles  of  law  bearing  on  the  case.  We 
are  satisfied  that  some,  at  least,  of  the  former  were  good, 
and  some,  at  least,  of  the  latter  were  bad.  It  follows,  that 
the  action  of  the  court  on  the  special  charges  given  and 
refused  is  not  presented  so  as  to  authorize  revision  by  this 
Vol.  lxxxvu. 
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court— Black  v.  Pratt  C.  &  C.  Co.,  85  Ala.  511;  Bedwell  v, 
Bedwell,  77  Ala.  587;  Stevenson  v.  Moody,  83  Ala.  418;  Mc- 
Gehee  v.  State,  52  Ala.  225. 

For  the  error  in  the  general  charge  pointed  ont  above,  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


Bobbitt  V.  The  State* 

Indictment  for  Obtaining  Money  by  False  Pretenses. 

1.  False  pretenses. — A  bon viction  may  be  had  for  obtaining  money  by 
false  pretenses  (Code,  §  3811;,  on  proof  that  the  defendant,  representing 
himself  to  be  a  lawyer  from  Chicago,  and  an  agent  of  a  company  there 
organized  to  loan  out  money  in  the  South  on  lands  to  be  purchased  by 
frcedmen,  and  as  having  a  large  amount  of  money  with  him  for  the 
purpose,  thereby  obtained  from  the  prosecutor  $35  as  a  fee  for  examin- 
ing the  title  to  a  tract  of  land,  which  he  represented  must  be  done  be- 
fore any  money  would  be  loaned. 

2.  Trial  on  Good  Friday. — Although  Good  Friday  has  been  declared 
a  le^l  holiday  (Sess.  Acts  188^9.  p.  56),  a  trial  may  be  lawfully  had 
and  judgment  and  sentence  rendered  on  that  day. 

*  From  the  Circuit  Court  of  Tuskaloosa. 
I  |Tried  before  the  Hon.  S.  H.  Sprott. 
ttThe  indictment  in  this  case  charged  that  the  defendant, 
"J.  O.  Bobbitt,  whose  christian  name  is  to  the  grand  jury  un- 
known, did  falsely  pretend  to  Columbus  Dunlap,  with  intent 
to  defraud,  that  representing  some  company,  which  is  to  the 
grand  jury  unknown,  that  desired  to  purchase  land  in  this 
country,  he  had  one  hundred  thousand  dollars  in  Tuskaloosa, 
with  which  to  purchase  lands ;  and,  by  means  of  such  false 
pretenses,  did  obtain  from  the  said  Columbus  Dunlap  thirty- 
five  dollars  in  money,  as  a  fee  to  investigate  the  titles  to 
certain  lands,  which  he  then  and  there  proposed  to  buy  for 
the  said  Columbus  Dunlap,  a  description  of  which  said  lands 
is  to  the  grand  jury  unknown."  The  defendant,  conducting 
his  own  defense,  moved  to  quash  the  indictment,  "on  the 
ground  that  the  averment,  'he  had  one  hundred  thousand 
dollcu^  in  Tuskaloosa,'  is  too  vague  and  indefinite;  and  on 
the  further  ground,  that  the  averment,  'J.  O.  Bobbitt,  whose 
christian  name  is  to  the  grand  jury  unknown,'  is  inconsistent 
and  contradictory."  The  court  overruled  the  motion,  and 
also  overruled  a  demurrer  to  the  indictment,  on  the  same 
grounds. 
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The  trial  took  place  on  April  19th,  1889,  which  was  Good- 
Friday  ;  and  the  defendant  reserved  a  bill  of  exceptions,  in 
which  the  facts  are  thus  stated:  "The  State  introduced  evi- 
dence tending  to  show  that  the  defendant,  who  is  a  colored 
man,  came  to  Tuskaloosa  some  time  in  January,  or  February, 
1889,  and  went  out  into  the  country,  and  saw  different  col- 
ored men,  representing  that  he  was  a  lawyer  from  Chicago, 
and  that  he  represented  a  company  who  wished  to  loan  out 
naoney  in  the  South  on  lands  to  be  purchased  by  the  colored 
people;  that  he  had  $100,000  in  the  city  of  Tuskaloosa  for 
that  purpose ;  and  that  he  would  have  to  examine  the  titles 
to  the  land,  before  they  could  get  the  money.  Upon  this 
representation,  he  obtained  from  Columbus  Dunlap  the  sum 
of  $35.  This  was  on  Thursday,  and  he  instructed  said  Dun- 
lap  to  meet  him  in  Tuskaloosa  on  Saturday,  and  that  he 
would  then  let  him  have  the  money,  or  would  refund  the  $35 ; 
but,  on  that  night,  the  defendant  took  the  south-bound  train, 
and  was  arrested,  some  time  afterwards,  in  New  Orleans, 
where  he  had  assumed  another  name.  The  defendant,  testi- 
fying in  his  own  behalf,  swore  that  he  did  represent  a  com- 
pany, and  was  prepared  to  make  advances  upon  land;  that  he 
left  Tuskaloosa  suddenly,  because  he  had  heard  of  some 
threats  of  violence  made  against  him  that  evening,  and  took 
the  first  train  in  order  to  escape.  He  admitted,  on  cross- 
examination,  that  he  had  changed  his  name  after  going  to 
New  Orleans ;  that  he  had  obtained  money  in  the  same  man- 
ner, in  Autauga  and  Wilcox  counties,  Alabama,  and  also  in 
Mississippi  and  Louisiana ;  that  he  went  by  a  different  name 
at  each  of  these  places,  but  could  not  recollect  the  names  he 
assumed ;  and  that  he  had  made  no  loans,  because  he  was 
run  off  each  time  before  he  had  time  to  fix  up  the  papers. 
He  admitted,  also,  on  cross-examination,  that  he  did  not 
investigate  the  titles  to  any  of  the  lands  which  the  party 
from  whom  he  obtained  the  $35  wished  to  purchase ;  nor  did 
he  see  the  owners  of  the  lajid  to  ascertain  if  they  could  be 
purchased ;  nor  did  he  inform  said  Dunlap  that  he  was  going 
to  leave,  or  make  any  effort  to  refund  said  $35.  The  court 
charged  the  jury,  among  other  things,  as  follows:  'A  false 
pretense,  to  be  indictable,  must  be  calculated  to  deceive  and 
defraud;  it  must  be  of  a  material  fact,  on  which  the  party 
to  whom  it  is  made  has  a  right  to  rely, — not  the  mere  expres- 
sion of  an  opinion,  and  not  of  facts  open  to  his  present  ob- 
sevation,  and  in  reference  to  which,  if  he  observed,  he  could 
obtain  correct  knowledge.     As  a  general  rule,  if  the  pretense 
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is  not,  of  itself,  absurd  or  irrational,  or  if  he  had  not,  at  the 
very  time  it  was  made  and  acted  on,  the  means  at  hand  of 
detecting  its  falsehood,  if  he  was  really  imposed  on,  his  want 
of  prudence  is  not  a  defense.'  To  this  part  of  the  charge  of 
the  court  the  defendant  duly  excepted." 

W.  C.  Pitts,  for  appellant. 

W.  L.  Martin,  Attorney -General,  for  the  State. 

STONE,  C.  J. — We  have  examined  the  record  in  this 
case  with  care,  and  are  not  able  to  perceive  any  error  in  the 
rulings  of  the  court.  The  pretenses  alleged  to  have  been 
falsely  made  were  of  fact,  and  not  mere  opinion,  or  promise 
broken.  They  were  calculated  to  deceive ;  and  if  they  were 
intentionally  made,  were  acted  on,  and  a  thing  of  value  parted 
with  in  the  confidence  of  their  truth,  while  in  fact  they  were 
false  and  intended  to  defraud,  every  requirement  of  the  stat- 
ute was  met,  and  the  defendant  was  and  is  guilty. — Code  of 
1886,  §3811. 

The  indictment  is  sufficient. — Form  47,  Code  of  1886,  Vol. 
2,  p.  272. 

The  charge  of  the  court  is  free  from  error. — 3  Brick. 
Dig.  207. 

There  is  nothing  in  the  objection  that  the  trial  was  had 
on  Good  Friday — a  legal  holiday. — Belmont  C.  &  R.  R.  Co. 
V.  Smith,  74  Ala.  206;  PJisterv.  Slate,  84  Ala.  432. 

Affirmed. 


Cagle  V.  The  State 

Indictment  for  Selling  Spirituous  Liquors  without  License. 

1.  Illegal  Bale  of  liquor  by  infant y  or  agent. — A  girl  seventeen  years 
old,  living  with  her  mother,  may  he  convicted  of  selling  liquor  without 
a  license  and  contrary  to  law  (Code,  §^4036-38),  on  proof  that  sb.e 
measured  out  and  delivered  the  liquor  under  the  order  or  instructions 
of  her  mother,  to  whom  it  belonged,  and  to  whom  the  money  was  paid 
by  the  purchaser. 

Fbom  the  OircTiit  Court  of  Etowah. 
Tried  before  the  Hon.  John  B.  Tally, 
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W.  L.  Martin,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— The  defendant  was  convicted  of  sell- 
ing spiritnons  liquors  without  a  license,  and  contrary  to  law. 
The  evidence  showed  that  she  was  a  minor,  about  seventeen 
years  of  age,  and  sold  the  liquor  by  instruction  of  her  mother, 
and  as  her  mother's  agent  or  servant  This  was  no  excuse 
for  the  act.  There  is  no  pretense  that  she  was  so  far  under 
the  age  of  discretion  by  reason  of  infancy  as  to  affect  her 
legal  capacity  to  commit  crime.  Nor  does  it  avail  that  she 
had  no  interest  in  the  article  sold,  and  was  only  acting,  with- 
out compensation,  as  the  servant  of  the  owner.  No  one  can 
legally  authorize  another  to  do  an  act  prohibited  by  law;  and 
the  agent  can  not,  therefore,  protect  himself  by  showing  the 
authority  of  his  principal,  where  the  same  act,  if  done  by 
the  principal,  would  be  indictable  as  a  crime.  The  instruc- 
tion from  her  mother,  moreover,  afforded  the  defendant  no 
protection,  in  the  absence  of  any  evidence  showing  that  she 
was  acting  under  compulsion  so  as  to  deprive  her  of  her  free 
agency. — Reese  v.  The  State,  73  Ala.  18 ;  Martin  v.  State, 
59  Ala.  34;  1  Whart.  Or.  Law  (9th  Ed.),  §  94a;  1  Bish. 
Cr.  Law  (7th  Ed.),  §  658;  Bish.  Stat.  Crimes,  §  1024. 

The  rulings  of  the  court  are  free  from  error,  and  the  judg- 
ment is  affirmed. 


Munkers  v.  The  State. 

Indictment  for  Seduction. 


1.  Misnomer;  pleadings  as  to  — ^The  difference  between  the  names 
Munkers  and  Moncus  is  sufficient  to  support  a  plea  of  misnomer,  when  a, 
demurrer  is  interposed  to  it;  if,  by  local  usage,  the  names  have  the 
same  pronunciation,  issue  should  be  taken  on  the  plea,  or  a  replication 
should  be  filed. 

2.  Evidence  corroborating  prosecutrix. — By  statutory  provision,  a  con- 
138    S                 viction  of  seduction  can  not  ne  had  on  the  uncorroborated  testimony  of 

|i38    M  tbe  woman  herself  (Code.  §  4015) ;  the  corroboration   must  be  as  to  a 

"87    ^  material  matter,  must  connect  the  defendant  with  that  matter,   and 

142    41/  must  be  sufficient  to  satisfy  the  jury,  beyond  a  reasonable  doubt,  of  the 

truth  of  the  woman's  testimony ;  and  the  defendant's  own  admission  to 
third  persons  of  an  en^^agement  between  him  and  the  woman,  and  of 
his  intention  to  marry  her,  are  admissible  as  evidence  against  him,  and 
sufficient  to  meet  the  statutory  requirement,  though  they  may  not  bo 
sufficient  to  satisfy  the  jury  beyond  a  reasonable  doubt. 

3.  Chastity  oj  prosecutrix;  charge  on  different  aspects  of  evidence. — TliQ 
Vol.  lxxxvii. 
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chastity  of  the  prosecutrix,  at  the  time  of  the  alleged  seduction,  is 
an  essential  ingredient  of  the  offense,  and  is  to  be  presumed  in  the  ab- 
sence of  evidence  to  the  contrary ;  but  a  reasonable  doubt  of  its  exist- 
ence entitles  the  defendant  to  an  acquittal,  and  if  the  testimony  of  the 
parties  is  in  irreconcilable  conflict,  as  to  the  fact  of  prior  illicit  inter- 
course between  them,  he  is  entitled  to  have  charges  given  based  on  the 
supposed  truth  of  his  own  testimony. 

4.  Reasonable  doubt;  and  *Wea»on  to  believe.*' — A  charge  asked,  assert- 
ing the  right  to  an  acquittal  if  the  jury  **have  reason  to  believe*'  certain 
facts  hypothetical ly  stated,  is  properly  refused,  since  the  expression  is 
not  the  equivalent  of  belief ^  and  does  not  correctly  state  the  doctrine  of 
reasonable  doubt. 

From  the  Circuit  Court  of  Clay. 

Tried  before  the  Hon.  Leroy  F.  Box. 

The  defendant  in  this  case  was  indicted,  by  the  name  of 
Bichard  M ankers,  for  the  seduction  of  Dora  Wright,  an  un- 
married woman ;  and  pleaded  in  abatement  that  his  true  name 
was  Richard  Moncns,  and  that  he  had  always  been  known 
and  called  by  that  name.  A  demurrer  was  interposed  to  this 
plea,  on  the  ground  that  each  name  was  idem  sonans,  and  it 
was  sustained ;  and  the  cause  was  tried  on  issue  joined  on 
the  plea  of  not  guilty.  On  the  trial,  the  prosecutrix  swore 
positively  to  her  seduction  by  the  defendant,  under  promise 
of  marriage,  in  December,  1887 ;  that  she  allowed  him  to 
have  sexual  intercourse  with  her  on  two  occasions  during  that 
month,  and  had  never  had  intercourse  with  him  or  any  other 
man  at  any  other  time.  The  defendant,  testifying  for  him- 
self, denied  that  he  had  ever  made  any  promise  of  marriage, 
and  said  that  he  had  had  sexual  intercourse  with  the  prose- 
cutrix once  or  twice  each  week,  with  intervals,  from  Novem- 
ber, 1886,  until  her  miscarriage  in  July,  1888.  The  State 
adduced  evidence  of  the  defendant's  declarations  or  admis- 
sions, made  to  several  different  persons  in  December,  X887, 
or  about  that  time,  of  his  intention  to  marry  the  prosecutrix; 
and  the  court  admitted  this  evidence,  against  the  objection 
and  exception  of  the  defendant. 

The  court  charged  the  jury,  at  the  instance  of  the  solicitor, 
"that  if  the  evidence  corroborates  the  prosecutrix  in  mate- 
rial facts,  and  satisfies  the  jury  that  she  is  worthy  of  credit, 
then  the  corroboration  is  suflBcient."  The  defendant  ex- 
cepted to  this  charge  as  given,  and  also  to  the  refusal  of  each 
of  the  following  charges,  which  were  asked  by  him  in  writing: 
(1.)  "If  the  jury  believe  from  the  evidence  that  the  defend- 
ant had  sexual  intercourse  with  Dora  Wright  in  November, 
1886,  and  continued  in  such  acts  of  sexual  intercourse  until 
December,  1887,  they  must  find  him  not  guilty."     (2.)  "Al- 
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though  Dora  Wright's  general  character  may  have  been 
good  in  December,  1887,  yet,  if  the  jury  have  reason  to  be- 
lieve from  the  evidence  that  the  defendant  had  been  having 
sexual  intercourse  with  her  once  or  twice  a  week,  from  No- 
vember, 188(5,  to  December,  1887;  they  must  find  him  not 
guilty/'  (3.)  ''If  the  jury  have  a  reason  to  believe  from 
the  evidence  that  the  defendant  had  sexual  intercourse  with 
Dora  Wright  in  November,  1886,  and  continued  to  have  sex- 
ual intercourse  with  her  once  or  twice  a  week  until  within 
a  few  weeks  of  July,  1888,  then  they  must  find  him  not 
guilty." 

Kelly  &  Smith,  for  appellant,  cited  Nutt  v.  Staie,  63  Ala. 
184;  Lynes  i\  Siaie,  5  Porter,  236;  11  Atlantic  Eep.  602; 
Wilson  V.  Stale,  73  Ala.  528. 

W.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J. — The  demurrer  to  the  plea  of  misnomer, 
interposed  by  appellant  to  the  indictment,  presented  for  de- 
cision by  the  court  the  question,  whether  Richard  Miinkers^ 
by  which  name  the  defendant  is  indicted,  is  idem  sonans 
with  Richard  Moncus,  which  the  plea  avers  to  be  his  true 
name,  by  which  he  has  always  been  called  and  known. 
Though  this  is  strictly  a  question  of  pronunci^ition,  when 
raised  by  demurrer,  it  may  be  treated  as  a  question  of  law; 
but,  in  such  case,  the  judgment  of  the  court  should  express 
the  conclusion  of  law  from  facts  or  rules  of  which  judicial 
notice  may  be  taken.  When  there  is  no  generally  received 
English  pronunciation  of  the  names  as  one  and  the  same, 
and  the  difference  in  sound  is  not  so  slight  as  to  be  scarcely 
perceptible,  the  doctrine  of  idein  sonaiis  can  not  be  applied 
without  the  aid  of  extrinsic  evidence,  unless,  when  sound  and 
power  are  given  to  the  letters,  as  required  by  the  principles 
of  pronunciation,  the  names  may  have  the  same  enunciation, 
or  sound.  There  is  a  material  difference  in  orthography, 
and  a  perceptible  difference  between  Moiiciis  and  Munkers, 
when  ordinary  sound  and  power  are  given  to  the  variant  let- 
ters. They  are  as  different  names  as  some  which  this  court 
has  held  not  to  be  idem  sonans. — Lynes  v.  State,  5  Port.  236; 
Humphrey  v.  W kitten,  17  Ala.  30;  iVwrt  v.  S/a/e,  63  Ala. 
180;  Adams  v.  State,  67  Ala.  89.  If  by  local  usage  the 
names  have  the  same  pronunciation,  it  becomes  a  question  of 
fact,  which  must  be  referred  to  the  jury.  The  court  erred  in 
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siiBtainiiig  the  demurrer  to  the  plea.     The  State  should  have 
taken  issue,  or  replied. 

The  defendant  was  convicted  of  seduction,  under  section 
4015  of  Code,  1886,  which  declares:  "No  indictment  or 
conviction  shall  be  had  under  this  section,  on  the  uncorrob- 
orated testimony  of  the  woman  upon  whom  the  seduction  is 
charged."  This  clause  of  the  statute  was  fully  considered 
in  Cunningham  v.  State,  73  Ala.  51.  It  was  then  construed 
as  not  requiring  that  other  witnesses  shall  testify  to  every 
fact  testified  to  by  the  woman ;  but  that  its  requirements  are 
met,  when  the  corroboration  is  of  some  matter  which  is  an 
element  of  the  oflEense,  and  its  eflfect  is  to  satisfy  the  jury 
that  the  corroborated  witness  has  testified  truly.  The  true 
rule  is  stated  as  follows:  "That  the  corroboration  shall  be 
such  as  to  convince  the  jury,  beyond  reasonable  doubt,  that 
the  witness  swore  truly ;  but,  to  produce  this  conviction,  it 
must  be  in  a  matter  material  to  the  issue,  and  must  tend  to 
connect  the  defendant  with  that  material  matter,  and  the 
matter  itself  must  not  be  in  its  nature  formal,  indifferent,  or 
harmless."  This  construction  was  re-afl5rmed  in  Wilson  v. 
State,  73  Ala.  527,  at  a  subsequent  term  of  the  court.  The 
corroborating  evidence  consisted  of  the  defendant's  frequent 
visits  to  the  female  for  whose  seduction  he  was  indicted,  his 
escorting  her  to  church,  parties,  and  other  social  gatherings, 
and  his  admissions  of  an  engagement  and  intention  to  marry 
her,  made  about  the  time  of  the  alleged  seduction.  A  prom- 
ise of  marriage  is  one  of  the  alternative  elements  of  the 
offense  denounced  by  the  statute.  The  corroboration  was 
as  to  this  act,  with  which  the  evidence  connected  defendant 
His  admissions  were  properly  received  in  evidence.  The 
phraseology  of  the  charge  of  the  court  on  this  subject  may 
be  objectionable,  as  importing  to  the  jury  that  the  corrobo- 
rating testimony  was  sufficient.  Evidence  may  be  sufficient 
to  meet  the  statutory  requirement  as  to  corroboration,  and 
yet  not  sufficient  to  satisfy  the  jury  beyond  a  reasonable 
doubt  that  the  woman  swore  truly. 

The  chastity  of  the  woman,  at  the  time  of  the  criminal 
connection,  is  an  essential  ingredient  of  the  offense.  The 
statute  provides,  "No  conviction  shall  be  had,  if  on  the  trial 
it  is  proved  that  such  woman  was,  at  the  time  of  the  alleged 
offense,  unchaste."  The  female,  upon  whom  the  seduction  is 
charged,  testified  that,  though  the  defendant  had  solicited 
her  three  or  four  months  previously,  she  did  not  yield  to  his 
persuasions  imtil  December,  1887,  during  which  month  she 
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had  sexual  intercourse  with  him  on  two  occasions,  and  had 
never  had  sexual  intercourse  with  him  or  any  other  man 
prior  to  or  since  that  time.  This  was  the  time  elected  by 
the  State,  and  no  evidence  tending  to  show  a  seduction  at 
any  other  time  was  offered.  The  defendant  offered  himself 
as  a  witness,  and  testified,  that  he  first  had  sexual  intercourse 
with  her  in  November,  1886,  under  circumstances,  which,  if 
true,  tended  to  show  that  it  was  through  her  inclination  as 
well  as  his ;  and  that  he  continued  to  do  so  once  or  twice  a 
week,  until  a  short  time  before  her  miscarriage  in  July,  1888. 
He  further  testified,  that  he  did  not  promise  to  marry  her. 
There  is  an  irreconcilable  conflict  between  his  testimony 
and  that  of  the  female.  It  was  for  the  jury  to  determine 
whom  they  would  believe.  If  his  testimony  be  true,  as  to 
which  we  intimate  no  opinion,  the  sexual  intercourse,  in  its 
inception,  was  not  induced  by  "temptation,  deception,  arts, 
flattery  or  a  promise  of  marriage,"  and  was  continuous  in 
practice.  If  such  be  the  facts,  the  woman  was  unchaste  at 
the  time  of  the  alleged  seduction,  in  December,  1887.  It 
was  the  right  of  defendant  to  have  given  to  the  jury  instruc- 
tions based  on  the  hypothesis  which  his  evidence  tended  to 
establish,  thus  submitting  its  credibility  to  them ;  especially 
as  a  reasonable  doubt  of  the  chastity  of  the  woman  is  fatal 
to  a  conviction. —  Wilson  v.  State^  supra.  Her  chastity  will 
be  presumed,  in  the  absence  of  evidence  of  a  want  of  chas- 
tity ;  but,  when  there  is  contrary  evidence,  though  it  may  be 
regarded  insufficient,  the  court  should  not  withdraw  its  con- 
sideration from  the  jury. 

On  the  case  as  presented  by  the  record,  and  in  view  of  the 
fact  that  the  woman  and  defendant  are  the  only  witnesses  as 
to  the  act  of  seduction,  the  first  charge  asked  by  the  defend- 
ant should  have  been  given.  The  others  are  objectionable, 
in  that  acquittal  is  based  on  the  ground  that  the  jury  have 
reaso7i  to  believe  from  the  evidence  that  the  parties  had 
previous  sexual  intercourse.  Verdicts  should  be  founded  on 
belief,  not  a  mere  reason  to  believe.  There  may  be  a  reason, 
yet  insufficient  as  a  predicate  of  belief.  In  this  case,  the 
belief  of  prior  sexual  intercourse  should  be  strong  enough 
to  create  a  reasonable  doabt  of  the  pre-existing  chastity  of 
the  woman. 

Reversed  and  remanded. 
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Marks  v.  The  State. 

Indictment  for   Mnrder. 

1.  General  objection  to  evidence  partly  admissible.. — A  general  objec- 
tion to  the  admission  of  evidence,  a  part  of  which  is  admissible,  may 
be  ovemiled  entirely. 

2.  Error  without  injury  in  exclusion  of  evidence. — As  a  general  rule, 
the  doctrine  of  error  without  injury  does  not  obtain  in  criminal  cases ; 
yet,  where  evidence  is  erroneously  excluded,  but  the  record  affirma- 
tively shows  that  its  admission  could  only  have  prejudiced  the  defense, 
the  error  will  not  work  a  reversal. 

Fbom  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  S.  H.  Spbott.  • 

The  defendant  in  this  case,  Dinah  Marks,  was  indicted  for 
the  mnrder  of  Jnlia  Cannon;  was  convicted  of  manslaughter 
in  the  first  degree,  and  sentenced  to  the  penitentiary  for  ten 
years.  The  only  exceptions  reserved  during  the  trial  relate 
to  the  exclusion  of  evidence,  as  shown  in  the  opinioii  of  the 
court. 

CooHBANE  &  FiTTS,  f or  appellant 

W.  L.  Mabtin,  Attorney-General,  for  the  State. 

McCLELLAN,  J.— E.  E.  King,  a  witness  for  the  State, 
testified  on  his  examination  in  chief  to  several  distinct  mat- 
ters, each  haying  a  tendency  to  inculpate  the  defendant,  and 
each  bearing  the  same  relation  to  defendant's  motion  to  ex- 
clude, to  the  overruling  of  which  an  exception  was  reserved. 
This  witness'  testimony  was,  in  effect,  that  at  the  time  of 
the  crime  he  was  marshal  of  the  city  of  Tuskaloosa,  but 
had  nothing  to  do  with  the  arrest  of  the  defendant;  that 
after  her  commitment  he  found  some  bloody  clothing  of  the 
defendant;  that  about  Tuesday  of  the  week  after  she  was 
put  in  jail,  he  carried  the  clothing  to  her  in  jail;  that  she 
claimed  it,  and  attempted  to  explain  the  appearance  of  blood 
on  the  garments;  that  he  then  left  her;  that  a  few  days 
afterwards  she  sent  for  him,  and  he  went  to  her  again  on 
Friday  of  that  week;  that  she  then  made  certain  statements 
to  him  about  the  homicide  with  which  she  was  charged; 
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that  he  made  no  threats,  nor  held  out  any  inducements,  nor 
made  any  promises  to  get  her  to  confess,  but  that  she  com- 
menced the  conversation  herself,  without  any  suggestion  of 
any  kind  on  his  part;  that  her  statements  to  him  were  purely- 
voluntary  on  her  part;  and  that  she  then  proceeded  to  tell 
him  the  facts  and  circumstances  of  the  homicide,  which  the 
witness  then  repeated  to  the  jury.  At  the  conclusion  of  the 
examination  in  chief  of  this  witness,  during  which  he  had 
testified  to  all  the  foregoing  facts,  the  bill  of  exceptions  sets 
forth,  "The  defendant  then  moved  the  court  to  exclude  this 
testimony  from  the  jury;  the  court  overruled  the  motion, 
and  the  defendant  then  and  there  in  open  court  duly 
excepted."  Beyond  all  question,  under  the  repeated  decis- 
ions of  this  court,  this  motion  to  exclude  went  to  all  of  the 
testimony  of  the  witness  King  on  his  examination  in  chief; 
the  exception  to  the  overruling  of  the  motion  was,  of  neces- 
sity, likewise  general,  having  reference  to  all  of  this  evi- 
dence ;  and  if  any  fact  testified  to  by  this  witness  was  com- 
petent, the  appellant  can  take  nothing  by  the  exception,though 
other  parts  of  the  evidence  against  which  it  is  directed 
should  be  palpably  inadmissible. — 3  Brick.  Dig.  p.  80, 
§§  41,  42;  Reynolds  v.  Staie,  68  Ala.  502;  Boswell  v.  Slate, 
63  Ala.  307;  Black  v.  Pratt  C.  A  C.  Co.,  85  Ala.  511. 

Even  should  it  be  admitted,  that  the  confessions  deposed 
toby  this  witness  were  inadmissible,  because  of  the  sup- 
posed continuing  influence  of  antecedent  inducements,  as  in- 
sisted by  counsel,  there  can  be  no  question  of  the  competency 
of  the  evidence  relating  to  the  clothing  of  the  defendant ; 
and  hence  there  was  no  error  in  the  overruling  of  the  motion 
to  exclude  evidence  of  which  this  constituted  a  part 

The  theory  of  the  prosecution  obviously  was,  that  Isom 
Cannon  was  implicated  with  the  defendant  in  the  homicide. 
The  confessions,  which  constituted  the  chief  criminating 
evidence,  clearly  connect  Isom  with  the  defendant  on  trial, 
in  the  commission  of  the  oflEense.  The  only  legitimate 
tendency  of  the  evidence  sought  to  be  drawn  out  by  the  de- 
fendant, as  to  the  relations  between  Isom  and  the  deceased, 
the  pendency  of  an  indictment  against  Isom  and  his  flight, 
was  to  corroborate  the  confessions,  and  support  the  State's 
theory  of  the  case.  It  is  utterly  inconceivable  how  this  tes- 
timony could  have  benefitted  the  defendant.  On  the  con- 
trary, we  can  see  that  its  influence  on  the  jury  could  not 
have  been  other  than  prejudicial  to  the  defense.  We  are  of 
one  mind  that  the  exclusion  of  this  evidence  will  not  work  a 
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reversal  of  the  judgment.  Without  intending  to  impinge 
upon  the  former  expressions  of  this  court,  to  the  eflPect  that 
the  doctrine  of  error  without  injury  does  not  obtain  in  crim- 
inal proceedings,  as  that  rule  was  applied  in  the  several 
cases  in  which  these  expressions  were  employed,  this  case 
enforces  the  recognition  of  a  limitation  on,  or  an  exception 
to  the  rule,  which  may  be  thus  formulated:  When  this  court 
can  afl&rmatively  determine  from  the  record  that  evidence, 
to  the  exclusion  of  which  the  defendant  excepts,  could  only 
have  prejudiced  the  defense,  the  action  of  the  trial  court, 
though  it  may  be  technically  erroneous,  will  not  furnish 
ground  for  reversal. — Vaughn  v.  Slate,  83  Ala.  55 ;  Williams 
V.  State,  lb.  16;  Diggs  v.  State,  49  Ala.  314;  Roberts  v.  State, 
68  Ala.  524;  Bums  v.  State,  49  Ala.  373;  State  v.  Kinney, 
26  W.  Va.  143;  s.  c,  L.  A.  R.   (Book  2),  668. 

All  of  the  testimony  oflEered  by  the  defendant,  tending  to 
connect  Isom  Cannon  with  the  homicide,  except  perhaps 
that  having  reference  to  his  habit  of  quarreling  and  threat- 
ening his  wife,  was  properly  excluded  on  other  grounds. 
Levison  v.  State,  54  Ala.  520;   West  v.  State,  76  Ala,  98. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 


DaBois  V.  The  State* 

Indictment  for  Selling  Liquor  in  Prohibition  District. 

1.  Sale  of  liquor;  purchase  for  another. — A  conviction  can  not  be  had 
for  an  illegal  sale  of  liquor  within  a  district  in  which  a  general  prohib- 
itory law  IS  of  force,  on  proof  that  the  defendant  bought  a  quart  of  liq- 
uor out8ide|of  the  district,  at  the  request  of  a  third  person,  and  delivered 
it  to  him  within  the  district,  on  repayment  of  the  money  which  he  had 
advanced  for  it. 

Fbom  the  Circuit  Court  of  Tallapoosa. 

Tried  before  the  Hon.  James  R.  Dowdell. 

The  indictment  in  this  case  charged  that  the  defendant, 
Barney  DuBois,  "sold  vinous  or  spirituous  liquor,  without 
a  license,  and  contrary  to  law."  On  the  trial,  as  appears 
from  the  bill  of  exceptions,  the  prosecution  proved  by  one 
Mace  "that  he  saw  the  defendant  sell  to  one  J.  B.  Thayer 
three  pints  of  whiskey,  for  which  said  Thayer  paid  him 
$1.50;  and  that  this  occurred  in  said  county,  within  a  half- 
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mile  of  Tallassee  Factory,  within  twelve  months  before  the 
finding  of  the  indictment."  The  prosecution  offered  in  evi- 
dence, also,  the  act  of  the  General  Assembly  incorporating 
the  Tallassee  Factory,  which  prohibits  the  sale  of  spiritaous 
liquors  within  four  miles  of  the  company's  factories. — Sess. 
Acts  1851-2,  p.  262.  The  defendant  then  testified  in  his  own 
behalf,  ^*ajid  stated  that,  on  the  day  before  the  alleged  sale 
to  Thayer,  he  was  hired  by  Buckner  A  Son  to  go  to  Sentell's 
bar-room,  which  was  more  than  four  miles  from  Tallassee 
Factory,  and  purchase  for  them  two  quarts  of  whiskey ;  that 
he  met  said  Thayer  on  his  way,  who  asked  him  to  get  three 
pints  of  whiskey  for  him,  and  said  that  he  would  pay  when 
he  came  for  it  next  morning;  that  he  (defendant)  then  went 
to  said  bar-room,  and  bought  one  gallon  of  whiskey,  whioh 
was  put  in  a  jug,  and  for  which  he  paid  $4.00  out  of  his  own 
money ;  that  he  let  Buckner  &  Son  have  two  quarts  of  whis- 
key out  of  this  jug,  and  let  said  Thayer  have  three  pints,  for 
which  Thayer  paid  him  $1.50,  the  same  price  which  he  had 
paid."  This  being  all  the  evidence,  the  court  charged  the 
jury,  on  request  of  the  solicitor,  "that  they  must  find  the 
defendant  guilty,  if  they  believed  the  evidence;"  to  which 
charge  the  defendant  excepted. 

Jno.  a.  Terrell,  for  appellant,  cited  Morgan  v.  State, 
81  Ala.  72;  Campbell  v.  State,  79  Ala.  271;  You7ig  v.  State, 
58  Ala.  358. 

W.  L.  Martin,  Attorney-General,  for  the  State. 

STONE,  C.  J.— If  the  testimony  of  the  defendant  be 
true,  he  neither  sold,  nor  aided  in  selling  the  liquor  to 
Thayer.  He  purchased  it  for  Thayer,  at  a  point  which  is 
shown  to  have  been  without  the  prohibited  district  He 
was  not  interested  in  the  sale,  and  in  no  sense  was  he  the 
agent  of  the  seller.  He  was  agent  of  Thayer,  the  buyer, 
and  did  not  assume  to  represent  the  seller.  He  advanced 
the  money,  not  buying  for  his  own  use,  but  as  an  accommo- 
dation loan  to  Thayer,  the  purchaser.  He  made  no  profit, 
but  received  back  only  the  money  he  had  paid  out  for  the 
liquor.  If  this  testimony  be  true,  the  defendant  is  not 
guilty. — Young  V.  State,  58  Ala.  358;  Campbell  v.  State, 
79  Ala.  271;  Morgan  v.  State,  81  Ala.  72. 

Reversed  and  remanded. 
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Cotton  V.  The  State. 


1.  TtBtimony  of  defendant  in  hi9  own  behalf, — In  a  criminal  case,  if 
the  defendant  fails  or  declines  to  testify  in  his  own  behalf,  his  failure 
does  not  create  any  presumption  against  him,  and  is  not  the  subject  of 
comment  by  counsel  (Code,  k  4473) ;  but,  if  he  elects  to  testify,  and 
fails  or  refuses  to  explain  or  rebut  any  criminating  fact,  when  he  can 
reasonably  do  so,  this  is  a  circumstance  in  the  nature  of  an  implied  ad- 
mission, on  which  counsel  may  comment,  and  which  the  jury  may  con- 
sider in  determining  his  guilt  or  innocence. 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  defendant  in  this  case  was  indicted  for  the  larceny  of 
an  ox,  the  personal  property  of  Henry  Flowers;  and  was 
indicted  by  the  name  of  "William  Holland,  alias  John  Cot- 
ton." On  the  trial,  he  reseiTed  a  bill  of  exceptions,  as  fol- 
lows: "The  State  introduced  evidence  tending  to  show  that 
one  Hus8ey{?)  Flowers  owned  a  steer,  which  was  missing; 
and  that  he  and  Bollin  Ballard  came  to  the  beef -market  in 
Troy,  soon  after  the  ox  was  missed,  and  there  found  the  hide 
and  horns,  which  they  described  as  those  of  the  missing 
steer.  The  market-man  testified,  that  he  bought  the  steer 
from  the  defendant  a  short  time  before  that,  and  butchered 
it,  and  that  the  hide  and  horns  found  were  those  of  the  steer 
about  which  said  Flowers  and  Ballard  testified.  The  defend- 
ant introduced  the  affidavit  sued  out  in  a  preliminary  trial, 
under  which  he  was  bound  over,  made  by  the  market-man ; 
and  the  charge  in  the  affidavit  was  against  one  John  Holland, 
alias  John  Cotton.  The  defendant  then  testified  that,  after 
he  was  arrested,  he  asked  Beasley,  the  market-man,  why  he 
hed  him  arrested;  and  that  Beasley  told  him,  that  a  Mr. 
Davis  told  him  that  he  (defendant)  was  the  man  who  sold 
him  the  steer;  which  Beasley  denied.  The  defendant  was 
sworn  and  examined  on  his  own  request,  and  refused  to  deny 
that  he  took  the  steer,  or  that  he  sold  it  to  Beasley.  The 
time  and  venue  were  properly  proved,  and  this  was  all  the 
evidence  in  the  case.  In  his  argument  to  the  jury,  the  solic- 
itor commented  on  the  fact,  that  the  defendant  had  failed  to 
make  the  above  denial;  and  thereupon,  after  the  court  had 
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given  an  oral  charge  to  the  jnry,  the  defendant  requested  the 
following  charge  in  writing:  'Unless  the  jury  are  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant,  hy 
the  other  evidence  in  the  case  except  the  evidence  of  his 
refusal  to  deny  the  charge,  then  the  defendent  is  not  guilty.' 
The  court  refused  to  give  this  charge,  and  the  defendant  ex- 
cepted to  its  refusal." 

W.  L.  Mabtin,  Attorney-General,  for  the  State. 

SOMEEVILLE,  J. — Where  a  defendant  in  a  criminal 
prosecution  elects  to  become  a  witness  in  his  own  behalf,  as 
he  may  do  under  the  statute,  he  waives  the  constitutional 
guaranty  which  protects  him  from  answering  questions 
touching  the  merits  of  the  case  which  may  tend  to  criminate 
him.  He  may  be  examined  by  the  State  as  to  all  material 
facts  pertinent  to  his  guilt,  and  his  failure  to  explain  or  rebut 
any  criminating  fact,  where  he  reasonbly  can  do  so,  is  a  cir- 
cumstance which  may  be  considered  by  the  jury  as  prejudi- 
cial to  his  innocence.  This  being  so,  it  is  clearly  in  reason, 
that  his  silence  or  refusal  to  testify  as  to  such  fact  may  be- 
come the  subject  of  legitimate  criticism  on  the  part  of  the 
State's  counsel,  just  as  the  testimony  of  any  other  witness 
may  be  under  like  circumstances.  And  the  guilt  or  inno- 
cence of  the  defendant  is  to  be  determined  on  the  entire 
evidence,  including  the  testimony  of  the  defendant  himself. 
The  authorities  fully  sustain  this  view. — Clarke  v.  State, 
ante,  p.  71,  at  present  term;  Stover  v.  People,  56  N.  T.  315; 
State  V.  White,  27  Amer.  Eep.  137,  note  144;  Whart.  C.  Ev. 
(9th  EA),  §§  432-3;  Clarke  v.  State,  78  Ala.  474;  56  Am. 
Bep.  45. 

It  is  only  where  the  defendant  fails  to  become  a  witness 
at  all,  or  to  request  to  become  one,  that  section  4473  of  the 
Code  aflfords  him  any  protection  against  the  criticism  of  coun- 
sel. In  such  event,  his  failure  to  become  a  witness  is  not 
allowed  to  create  any  unfavorable  presumption  against  him, 
nor  to  be  the  subject  of  ajiy  comment  by  counsel. — Crim. 
Code,  1886,  §  4473. 

The  charge  requested  by  the  defendant  was  based  on  the 
false  idea,  that  nothing  the  defendant  said,  or  failed  to  say, 
of  a  criminative  character,  should  be  allowed  to  have  any 
weight  whatever  with  the  jury  in  securing  his  conviction; 
and  erroneously  affirmed,  that  they  should  acquit  him,  unless 
they  are  satisfied  beyond  a  reasonable  doubt  of  his  guilt  by 
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other  eyideiice  in  the  case,  irrespective  of  his  own  testimony 
on  the  stand,  including  any  implied  admission  of  guilt.     The 
charge  was  palpably  erroneous,  and  was  properly  refused. 
Affirmed. 


Skinner  v.  The  State. 

Indictment  for  Gaming  in  Public  Hoitse. 

1.  Trial  by  court,  without  jury;  how  considered  on  error  or  appeal. 
When  a  criminal  case  is  submitted  to  the  decision  of  the  court  without 
a  jury,  as  authorized  by  a  special  statute,  the  decision  of  the  court  on 
a  question  of  fact,  as  to  which  the  evidence  is  conflicting,  or  where  infer- 
ences are  to  be  drawn  dependent  on  its  sufficiency,  will  not  be  reversed, 
unless  a  verdict  would  be  set  aside  on  the  same  evidence;  but,  when 
the  facts  are  undisputed,  and  only  a  legal  conclusion  is  to  be  drawn 
from  them,  the  decision  is  regarded  as  if  given  in  charge  to  the  jury, 
and  its  correctness  is  a  question  of  law. 

2  Gaming;  what  is  public  house, — A  room  in  the  second  story  of  .a 
building,  rented  and  occupied  as  a  private  bed-room,  and  accessible  by 
a  pair  of  steps  running  up  on  the  outside,  through  a  front  hall  with 
which  it  was  connected  by  a  door,  is  not  a  public  house  within  the  stat- 
ute against  gaming  (Code,  §  4052),  because  the  front  hall  is  public,  and 
is  used  once  or  twice  a  week  as  a  dancing  hall. 

Fbom  the  Criminal  Court  of  Pike. 

Tried  before  the  Hon.  H.  C.  Wiley,  as  special  judge. 

W.  L.  Parks,  for  the  appellant,  cited  Dale  v.  State,  27  Ala. 
31;   Wilson  v.  State,  31  Ala.  371. 

Wm.  L.  Mabtin,  Attorney-General,  for  the  State,  cited 
Cochran  v.  State,  30  Ala.  542;  Smith  v.  State,  52  Ala.  384 
Bentley  v.  State,  32  Ala.  596;  Cawthom  v.  State,  63  Ala.  157 
Summers  v.  State,  70  Ala.  16;  Gilliam  v.  State,  71  Ala.  10 
Wren  v.  State,  70  Ala.  1. 

CLOPTON,  J. — Appellant  was  convicted,  in  the  Criminal 
Court  of  Pike  county,  of  the  oflFense  of  betting  at  a  game 
played  with  dice  in  a  public  house,  under  section  4057  of 
Code  of  1886.  A  jury  not  having  been  demanded,  as  pro- 
vided by  the  act  establishing  the  Criminal  Court,  the  facts 
were  properly  triable  by  the  presiding  judge.  In  such  case, 
his  finding  of  fact  will  not  be  reversed  on  appeal,  unless  so 
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clearly  erroneous  that  the  verdict  of  a  jury  would  be  set 
aside  by  the  trial  court,  if  rendered  on  the  same  testimony. 
Jacques  v.  Horton,  76  Ala.  238;  Gilliam  v.  State,  71  Ala. 
10;  Nooe  v.  Oarner,  70  Ala.  443.  This  rule  applies,  when 
there  is  a  conflict  in  the  evidence,  or  inferences  are  to  be 
drawn  therefrom  dependent  upon  its  sufficiency ;  but  it  has 
no  application  where  the  judgment  of  the  court  is  a  con- 
clusion of  law  from  undisputed  facts. — Hardy  v.  Ingram, 
84  Ala.  544. 

The  constituents  of  the  offense,  with  which  defendant  was 
charged,  consist  in  betting  at  a  game  played  with  cards  or 
dice,  or  any  device  or  substitute  therefor,  at  one  of  the  inter- 
dicted places.  The  finding  as  to  the  first  constituent — ^that 
defendant  bet  at  a  game  played  with  dice — depends  on  the 
sufficiency  of  the  evidence  to  establish  the  fact  beyond  a 
reasonable  doubt.  To  this  finding  the  rule  applies.  But 
the  finding  as  to  the  second  constituent — that  the  gcune  was 
played  in  a  public  house,  within  the  meaning  of  the  statute 
— must  be  regarded  a  conclusion  of  law  from  undisputed 
facts,  there  being  no  contradiction  in  the  evidence,  and  no 
such  inference  of  fact  to  be  drawn  therefrom ;  and  it  should 
be  considered  the  same  as  if,  on  trial  by  jury,  the  court  had 
so  instructed  them.  Otherwise,  when  the  accused  does  not 
demand  a  jury,  he  would  be  deprived  on  appeal  of  the  bene- 
fit of  exception  to  an  erroneous  ruling  on  a  question  of  law. 

The  undisputed  facts  are:  The  game  was  played  in  a 
building,  the  first  story  of  which  was  used  and  occupied  as  a 
storehouse ;  in  the  second  story  there  was  a  public  hall,  used, 
once  and  sometimes  twice  a  week,  as  a  dancing  hall ;  and  at 
one  end  of  the  hall  there  were  two  rooms,  which  were  ap- 
proached by  going  up  a  stairway  on  the  outside  of  the  build- 
ing, into  the  hall,  and  entering  the  room  through  a  door 
opening  into  the  hall.  The  game  was  played  in  one  of  these 
rooms,  which  was  rented  by  Pres  Thomeis,  and  occupied  by 
him  as  a  private  bed-room.  The  hall  was  under  the  control 
and  management  of  the  owner  of  the  building.  The  room 
was  controlled  by  Thomas,  who  held  and  occupied  it  as  a 
tenant  of  the  owner.  The  room  and  the  hall  were  under  the 
control  of  different  persons.  Whether  a  room,  situated  and 
occupied  as  this  was,  is  a  public  house  within  the  meaning  of 
the  statute,  was  decided  more  than  thirty  years  ago.  It  was 
held,  that  separate  parts  of  the  same  building,  disconnected 
and  appropriated  to  distinct  and  separate  uses,  were  the  same 
in  law  as  if  they  were  two  buildings,  so  far  as  this  offense 
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is  oonoeraed;  and  that  a  room,  rented  and  occupied  by  one 
person  as  a  bed-room,  does  not  partake  of  the  character  of 
another  part  of  the  same  building  used  by  another  person  in 
a  public  manner,  and  for  public  purposes,  so  as  to  warrant  a 
conviction  of  the  statutory  offense. — Dale  v.  States  27  Ala. 
31;   Wils(m  v.  State,  31  Ala.  371. 

Since  this  construction  was  placed  upon  rt,  the  statute  has 
been  re-enacted  several  times,  without  change  in  phraseology. 
The  room  being  rented  and  occupied  by  Thomas  as  his  sleep- 
ing apartment,  and  under  his  exclusive  control,  we  are  forced 
to  hold,  under  the  influence  of  the  previous  decisions,  that  it 
is  not  a  public  house  within  the  meaning  of  the  statute. 

Reversed  and  remanded. 


Allen  V.  The  State. 

Indidntent  for  Rape. 

96      gl 

1.  Complaint  of  prosecutrix;  impeaching  witness  by  proof  of  contra-  [87  iwj 
dietary  statements, — On  a  prosecution  for  rape,  the  mother  of  the  prose-  v^ — ^^1 
cotrix  having  testified  that  her  daughter  complained  to  her  immediately 

after  the  commission  of  the  offense,  the  defendant  has  a  right  to  elicit 
the  particulars  of  the  complaint;  and  he  may  impeach  the  witness,  a 
proper  predicate  having  been  laid,  by  proof  of  prior  contradictory  state- 
ments out  of  court. 

2.  Charge  as  to  testimony  of  defendant. — Where  the  defendant  has 
testified  in  his  own  behalf,  a  charge  instructing  the  jury  that,  in  consid- 
ering what  weight  they  will  give  to  his  statements,  *  it  is  their  duty  to 
remember  that  he  is  the  defendant,  and  interested  in  the  result  of  the 
verdict :  and  they  may,  for  this  reason,  if  they  think  it  suflScieat,  en- 
tirely disregard  his  statement,  if  it  is  in  con  diet  with  the  other  evi- 
dence," IS  erroneous,  and  ground  of  reversal. 

3.  Consent  implied  from  conduct. — Although  the  prosecutrix  may  not 
have  consented  in  fact,  yet,  if  her  conduct  towards  the  defendant,  at 
the  time  of  the  alleged  rape,  was  such  a^  to  create  in  his  mind  an  hon- 
est and  reasonable  belief  that  she  had  consented,  or  was  willing  for 
him  to  have  connection  with  her,  a  conviction  should  not  be  had ;  and 
the  court  should  so  instruct  the  jury,  on  request. 

From  the  Circuit  Court  of  Eussell. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

The  defendant  is  this  case,  Isham  Allen,  a  freedman,  was 
indicted  for  committing  a  rape  on  Annie  Capers,  a  negro  girl 
about  sixteen  years  old;  was  convicted  under  the  charge  of 
the  court,  and  sentenced  to  the  pentitentiary  for  life.  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  prose- 
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cutrix  testified  to  the  commission  of  the  offense  by  the  de- 
fendant, stating  time,  place,  and  circumstances;  while  the 
defendant,  testifying  in  his  own  behalf,  admitted  that  he  had 
connection  with  her  at  the  time  and  place  named,  but  said 
that  it  was  with  her  consent,  and  that  he  had  had  connection 
with  her  before.  Aggie  Capers,  the  mother  of  the  prosecu- 
trix, was  examined  as  a  witness  for  the  State,  and  testified 
that  the  prosecutrix,  immediately  on  her  return  home,  had 
complained  to  her  that  the  defendant  "had  ravished  her;" 
and  that  she,  witness,  then  went  to  the  house  of  Capi  Glenn, 
on  the  same  evening,  and  talked  with  him  about  it  The 
defendant  then  asked  her,  "if  she  did  not  then  tell  Capt. 
Glenn  that  Annie  said,  'Isham  tried  to  rape  her,  but  did  not 
do  it,  because  she  called  some  one  and  stopped  him';  to 
which  she  replied,  that  she  did  not  tell  Capt.  Glenn  this." 
Capt.  Glenn  was  afterwards  introduced  as  a  witness  by  the 
defendant,  and  was  asked  if,  on  the  evening  of  the  alleged 
rape,  when  the  mother  of  the  prosecutrix  came  to  see  him, 
"she  did  not  tell  him  that  Annie  said,  'Isham  tried  to  rape 
her,  but  did  not  do  it,  because  she  called  some  one  and 
stopped  him' ;"  to  which  question  the  court  sustained  an  ob- 
jection, and  the  defendant  excepted. 

The  court  gave  the  following  charge  to  the  jury,  on  request 
of  the  solicitor:  "In  considering  the  statement  made  on 
oath  by  the  defendant,  and  what  weight  they  may  give  to  it, 
it  is  the  duty  of  the  jury  to  remember  that  he  is  the  defend- 
ant, and  interested  in  the  result  of  the  verdict;  and  they 
may,  for  this  reason,  if  they  think  it  sufficient,  entirely  dis- 
regard his  said  statement,  if  it  is  in  conflict  with  the  other 
evidence  in  the  case."«  The  defendant  excepted  te  this 
charge,  and  also  te  the  refusal  of  the  following  charge, 
which  was  asked  by  him  in  writing:  "(3.)  If  the  jury  be- 
lieve from  the  evidence  that  the  conduct  of  the  prosecutrix 
towards  the  defendant,  at  the  time  of  the  alleged  rape,  was 
such  as  to  create  in  the  mind  of  the  defendant  an  honest  and 
reasonable  belief  that  she  consented,  or  was  willing  for  him 
to  have  connection  with  her,  they  must  acquit  the  defendant" 

John  V.  Smith,  for  appellant,  cited  Griffin  v.  Siate^ 
76  Ala.  29;  Ba^metf  v.  State,  83  Ala.  40;  WUliams  v.  State, 
74  Ala.  18;  McQuirk  v.  State,  84  Ala.  435. 

W.    L.    Martin,    Attorney-General,  for  the  State,   cited 
2  Brick.  Digest,  548,  §117. 
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McCLELLAN,  J.— 1.  The  defendant  had  the  right  to 
elicit  from  the  witness  Aggie  Capers  the  particulars  of  the 
complaint  made  to  her  by  the  prosecutrix. — Griffin  v.  State^ 
76  Ala.  29;  Scott  v.  Stale,  48  Ala.  420;  Bamett  v.  State, 
83  Ala.  40.  This  evidence  was  material,  therefore ;  and  it 
was  competent  to  impeach  the  witness,  by  showing  that  she 
had  stated  these  particulars  out  of  court  to  be  other  than 
those  to.  which  she  testified  on  the  trial.  This  was  proposed 
to  be  done  by  asking  the  witness  Glenn,  whether  A^gie  had 
not  told  him  that  the  prosecutrix  complained  to  her  that  the 
defendant  had  tried  to  rape  her,  but  had  not  succeeded,  a  suf- 
ficient predicate  having  been  laid  for  impeachment  in  this 
case ;  and  the  refusal  of  the  court  to  allow  this  question  to  be 
put  and  answered  was  erroneous. 

2.  It  is  unquestionably  the  duty  of  the  jury  to  bear  in 
mind,  in  reaching  their  conclusions  on  the  evidence,  every 
circumstance  properly  brought  to  their  attention,  aflFecting 
the  credibility  of  witnesses  who  have  deposed  before  them. 
The  fact  that  a  witness  is  a  party  to  the  suit,  and  inter- 
ested in  the  result  to  be  worked  out  by  the  verdict,  is,  both 
in  civil  and  criminal  cases,  such  a  circumstance,  and  should, 
therefore,  be  remembered  by  them  in  their  deliberations.  It 
is  also  clearly  within  the  power  and  right  of  the  jury,  to 
wholly  disbelieve  and  discard  the  testimony  of  any  witness, 
whether  a  party  in  interest  or  to  the  record  or  not ;  but  this 
they  are  not  authorized  to  do  arbitrarily  and  capriciously,  in 
any  case,  or  with  respect  to  any  witness.  Certainly  the  one 
isolated  fact  of  interest,  however  great,  on  the  part  of  the 
witness,  can  not  be  affirmed,  as  a  matter  of  law,  to  authorize 
the  jury  to  disregard  his  testimony.  Nor,  even  when  to  in- 
terest is  added  a  conflict  between  the  evidence  of  such  wit- 
ness and  other  evidence  in  the  case,  does  it  follow  that  he  is 
not  entitled  to  credence.  It  would  be  entirely  competent 
for  the  jury  to  accord  credibility  to  such  testimony,  and 
reach  the  conclusion  to  which  it  pointed,  notwithstanding 
its  infirmities,  both  of  interest  and  contradiction,  as  there 
might  be  overbalancing  infirmity  in  the  conflicting  testimony. 
The  charge  given  at  the  request  of  the  State  was  violative 
of  these  well-settled  principles.  It  authorized  the  utter  dis- 
regard of  the  defendant's  testimony,  for  the  two  reasons 
alone,  that  he  was  the  defendant,  and  that  he  was  contra- 
dicted by  other  witnesses,  although,  notwithstanding  both 
these  facts,  the  jury  might  still  have  believed  him.  The 
court  should  not  have  gone  further  in  this  connection,  than 
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to  instruct  the  jury  that,  in  determining  the  weight  they 
would  giye  to  the  defendant's  testimony,  they  should 
consider — along  with  all  other  circumstances  having  any 
bearing  on  the  matter — the  fact  that  he  was  the  defend- 
ant, and  the  fact,  if  they  so  found,  that  his  testimony  was  in 
conflict  with  other  evidence  in  the  case. —  Williams  v,  Staie^ 
74  Ala.  26;  Chappellv.  State,  71  Ala.  322;  Beasleyv.  Stale, 
lb.  328;  State  V.  White,  27  Amer.  Eep.  144,  note. 

3.  The  third  charge  requested  by  defendant  should  have 
been  given.  It  asserte  a  correct  legal  proposition,  and  there 
was  evidence  tending  to  show  conduct,  from  which  a  belief 
that  the  woman  had  consented  might  have  resulted,  though 
there  had  been  no  expression  of  consent,  and  though  there 
may,  in  fact,  have  been  no  consent  at  all. — McQuirk  v.  State, 
84  Ala.  435. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


^7-Tioi  Ex  parte  Pierce. 

Application  for  Mandamus  to  Probate  Judge,  on  Refusal 
to  grant  License  for  Retailing  Spirituous  lAquors, 

1.  Prohibitory  liquor  laws  in  BtUler  county;  amending  and  revising 
statutes. — Beat  No.  12  in  Butler  county  was  exempted  from  the  operation 
of  the  general  law  regulating  the  granting  of  licenses  to  retail  liquors, 
under  the  provisions  of  a  special  statute  approved  November  27th , 
1886,  which  authorized  a  local  election  to  determine  whether  or  not  the 
sale  of  liquors  in  that  beat  should  be  prohibited ;  another  statute  was 
approved  February  19th,  1887,  which  prohibited  the  sale  of  liquors 
"within  five  miles  of  Goodwater  Academy,  Coosa  countv,  and  in  the 
county  of  Butler  except  in  Beat  No.  12,'*  while  a  general  prohibitory 
law,  applicable  to  the  whole  of  Butler  county,  was  approved  on  the 
26th  February,  1887,  a  subsequent  day  of  the  same  session  of  the  Gren- 
eral  Assembly ;  and  each  of  these  two  acts  went  into  effect  on  the  Ist 
January,  1888.  On  the  20th  February,  1889,  during  the  next  session  of 
the  General  Assembly,  the  act  of  February  19th,  1887,  was  amended  by 
excepting  the  town  of  Good  water  from  its  operation ;  but  the  amenda- 
tory law  set  out  the  title  and  the  Ist  section  of  the  former  act  in  full, 
including  the  exemption  in  favor  of  said  Beat  No.  12,  and  re-enacted  it 
with  the  addition  of  a  proviso  excepting  the  town  of  Goodwater.  Held, 
that  the  effect  of  this  last  statute  was  to  revive  the  exemption  in  favor 
of  said  Beat  No.  12,  although  it  had  been  repealed  by  the  general  pro- 
hibitory law  of  February  26th,  1S87. 
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Application  by  petition  on  the  part  of  William  Pierce, 
for  a  writ  of  mandamus  directed  to  Hon.  L.  M.  Lane,  pro- 
bate judge  of  Butler  county,  requiring  him  to  issue  to  the 
petitioner  a  license  to  retail  spirituous  liquors  in  the  town 
of  Greenville.  The  petitioner  had  complied  with  all  the 
statutory  pre-requisites,  and  a  license  was  refused  solely  on 
the  ground  that  Greenville  was  governed  by  the  general 
proMbitory  law  of  February  26th,  1887,  which  went  into 
effect  on  the  Igt  January,  1888,  and  by  its  terms  applied  to 
the  whole  of  Butler  county.  An  application  for  a  mandamus 
was  first  made  to  Hon.  John  P.  Hubbard,  the  presiding  cir- 
cuit judge,  and  was  by  him  refused. 

The  case  involves  a  consideration  of  the  effect  of  the  fol- 
lowing statutes :  ( 1. )  By  an  act  approved  December  12th,  1 882, 
the  general  law  (Code.  1876,  §  1544)  was  amended  "so  far 
as  it  relates  to  the  counties  of  Pike,  Butler  and  Coffee,"  by 
requiring  the  applicant  for  a  license  to  retail  spirituous  liq- 
ors  to  produce  the  recommendation  of  a  majority  of  the 
qualified  electors  residing  in  the  precinct. — Sess.  Acts 
1882-3,  p.  272.  (2.)  On  the  27th  November,  1886,  this 
act  was  amended  so  far  as  it  applied  to  Precinct  No.  12, 
which  includes  the  town  of  Greenville,  by  providing  for  an 
election  in  the  precinct,  to  ascertain  the  sense  of  the  people 
on  the  question  of  prohibition. — Sess.  Acts  1886-87,  p.  706. 
An  election  was  held  under  the  provisions  of  this  act,  and 
resulted  in  favor  of  '*No  Prohibition."  (3.)  On  the  19th 
February,  1887,  a  later  day  of  the  same  session  of  the  Gen- 
eral Assembly,  an  act  was  passed  prohibiting  the  sale  of 
liquor  "within  five  miles  of  Goodwater  Academy,  Coosa 
county,  and  in  the  county  of  Butler  except  Beat  No.  12  of 
said  county;"  but  this  act,  by  its  terms,  did  not  go  into 
eflfect  until  January  1st,  1888.— Sess.  Acts  1886-7,  p.  695. 
(4.)  On  the  26th  February,  1887,  a  still  later  day  of  the 
same  session,  another  act  was  passed  prohibiting  the  sale  of 
liquor  in  Butler  county  generally,  not  making  any  excep- 
tions; and  this  act  went  into  effect  on  the  Ist  January,  1888. 
Sess.  Acts  1886-7,  p.  700.  (5.)  On  the  20th  February, 
1889,  an  act  was  passed  by  the  General  Assembly  amending 
the  1st  section  of  said  act  of  February  19th,  1887,  by  ex- 
cepting the  town  of  Goodwater  from  its  provisions;  the 
enacting  part  being  as  follows:  "Sec.  1.  Be  it  enacied^^^  Ac, 
'*that  section  1  of  'An  act  to  prohibit  the  sale,  giving  away, 
delivery,  transfer,  parting  with,  procuring,  or  other  disposi- 
tion of  spirituous,  vinous  or  malt  liquors,  or  any  intoxicating 
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bitters  or  mixtures,  within  five  miles  of  Good  water  Academy, 
Coosa  county,  and  in  the  county  of  Butler  except  Beat  12  of 
said  county,'  approved  February  19th,  1887,  be  amended  so 
as  to  read  as  follows:  Seo.  1.  Be  it  farther  ewocfed,"  Ac, 
"that  it  shall  be  unlawful  for  any  person  to  sell,  give  away, 
deliver,  transfer,  part  with,  procure,  or  otherwise  dispose  of 
spirituous,  vinous  or  malt  liquors,  or  other  intoxicating  bit- 
ters or  mixtures,  within  five  miles  of  Goodwater  Academy, 
Coosa  county,  and  in  the  county  of  Butler  except  Beat  No. 
12  of  said  county ;  provided^  the  provisions  of  this  act  shall 
not  apply  to  social  drinking  in  family  circles ;  and  provided 
farther^  that  the  provisions  of  this  act  shall  not  apply  to  the 
corporate  limits  of  the  town  of  Goodwater." — Sess.  Acts 
1888-9,  p.  512.  The  second  proviso  to  this  act,  and  a  third 
proviso,  which  has  no  connection  with  this  case,  show  the 
only  changes  made  in  the  amended  act  of  February  19th, 
1887. 

Chas.  Wilkinson,  for  the  petitioner,  cited  Riggs  %\ 
Brewer,  64  Ala.  285;  George  v.  Skeates  &  Co.,  19  Ala.  738; 
Wilkinson  v.  Keller,  59  Ala.  308;  Washington  v.  Staie^ 
72  Ala.  276;  Endlich  on  Statutes,  §  187,  p.  259. 

Per  Curiam. — The  present  application  presents  a  single 
question,  namely :  Whether  the  act  approved  February  20th, 
1889 — Sess.  Acts,  512 — repealed  the  prohibition  statute  for 
Butler  county,  approved  February  26, 1887— Sess.  Acts,  700-1. 
It  is  manifest  that  the  two  statutes  are  incompatible,  and  both 
can  not  stand.  In  such  case,  the  rule  is  that  the  latest  ex- 
pression of  the  legislative  will  must  dominate  the  older. 

It  is  true,  that  the  act  of  February  19,  1887 — Sess.  Acts, 
195 — had  been  superseded  and  repealed,  so  far  as  it  affected 
Butler  county,  by  the  prohibitory  enactment  of  February 
26,  1887.  After  that  time,  the  provision  in  the  older  stat- 
ute, which  exempted  Beat  No.  12  in  Butler  county  from  its 
operation,  ceased  to  be  the  law.  The  act  of  •February  20, 
1889,  however,  relieved  the  exemption  of  Beat  No.  12  of  the 
prohibitory  provision,  and  restored  it  to  its  former  status. 
Under  our  rulings,  we  feel  constrained  to  hold  that  the  act 
of  February  20,  1889,  revived  and  re-enacted  section  1  of 
the  act  approved  February  19,  1887,  and  thenceforth  the 
prohibitory  liquor  law  for  Butler  county  was  and  is  not  of 
force  in  Beat  No,  12  of  that  county. — Wilkinson  v.  Keiler^ 
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59  Ala.  306;  Tally  v,  Grider,  68  Ala.  119 ;  State  v.  Warford, 
84  Ala.  15. 

A  rule  is  ordered  to  be  issued  from  this  court,  directed  to 
the  Hon.  L.  M.  Lane,  judge  of  probate  of  Butler  county, 
commanding  him  to  show  cause  to  the  next  term  of  the  Cir- 
cuit Court  of  Butler  county,  why  a  peremptory  writ  of  man- 
damus shall  not  issue,  commanding  him  to  issue  the  license 
prayed  for  by  the  petitioner. 

Let  the  costs  of  this  proceeding  be  paid  by  the  petitioner. 


Carter  v.  The  State. 

Indictment  for  Assault. 

1.  Mistake  as  to  identity  of  person  assaulted ,  and  drunkenness,  as  de- 
fenses.— ^Neither  a  mistake  in  the  identity  of  the  person  assaulted,  nor 
the  drunkenness  of  the  defendant  at  the  time,  is  a  defense  to  a  prose- 
cution for  an  assault. 

Fkom  the  County  Court  of  Jackson. 

Tried  before  the  Hon.  E.  Scott  Parks,  as  special  judge. 

The  defendant  in  this  case  was  indicted  for  an  assault  on 
a  young  lady,  pleaded  not  guilty  to  the  charge,  but  was  con- 
victed, and  fined  one  cent.  The  evidence  adduced  on  the 
trial,  all  of  which  is  set  out  in  the  bill  of  exceptions,  showed 
that  the  defendant,  on  the  day  of  the  assault,  had  been  drink- 
ing all  the  morning,  and  was  very  drunk;  that  as  the  young 
lady  passed  him  on  the  street,  where  he  was  sitting  down, 
he  got  up  and  staggered  after  her,  extending  his  hands,  and 
declaring,  with  an  oath,  his  intention  to  have  intercourse 
with  her ;  that  she  screamed,  and  jumped  aside,  and  he  fell 
on  his  face,  and  was  picked  up  by  the  town  marshal,  who 
was  standing  some  distance  off.  The  evidence  for  the  de- 
fense tended  to  show  that  the  defendant  mistook  the  young 
lady  for  a  common  prostitute  of  the  town,  to  whom  he  had 
paid  some  money  in  the  morning,  and  who  had  invited  him 
to  follow  her;  but  the  defendant,  testifying  in  his  own  behalf, 
said  that  he  was  too  drunk  to  "remember  anything  about  the 
assault.  The  court  charged  the  jury,  among  other  things, 
as  follows:  ^^To  constitute  an  assault,  there  must  be  an 
attempt,  though  interrupted,  to  inflict  personal  violence;  and 
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the  jury  may  look  to  the  evidence,  to  determine  whether  or 
not  the  defendant  intended  to  commit  an  assault.  The  law 
looks  to  the  intention,  to  determine  the  guilt  of  persons;  and 
it  always  maintains,  that  a  person  can  not  be  guilty  who  has 
an  innocent  mind.  If  the  jury  believe  that  the  defendant 
intended  to  inflict  personal  violence  on  another  person,  but 
was  mistaken  in  the  person,  that  will  not  excuse  him.  If  the 
jury  believe  that  he  hjui  a  reckless  disregard,  and  did  not 
care  whom  he  dealt  with,  that  will  not  excuse  him.  If  he 
intended  to  violate  forcibly  the  person  of  a  prostitute,  that 
will  not  excuse  him ;  but  the  jury  may  look  to  the  evidence 
whether  or  not  he  intended  an  assault.  The  fact  that  the  de- 
fendant was  in  a  state  of  intoxication  can  not  excuse  him." 
To  each  of  these  parts  of  the  general  charge  of  the  court 
the  defendant  duly  excepted. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— It  is  unquestionably  the  law,  that  if 
the  defendant  intended  to  inflict  personal  violence  on  another 
person  than  the  one  assaulted,  a  mere  mistake  in  the  identity 
of  the  person  would  not  excuse  him.  It  was  no  justification 
of  the  assault  charged  in  this  case  that  the  defendant  was 
drunk,  or  that  he  erroneously  believed  the  person  assaulted 
to  be  a  common  prostitute.  The  charges  of  the  court  cor- 
rectly stated  the  law  on  this,  and  other  questions  involved. 
The  exceptions  taken  were  all  properly  overruled. 

Aflirmed. 


Squire  v.  The  State. 

Indictment  for  Murder. 

1.  Charge  as  to  self-defense;  when  properly  refused. — In  a  prosecution 
for  murder,  a  charge  requested,  instructing  the  jury  that  the  defendant 
is  entitled  to  an  acquittal,  if  the  assault  was  unprovoked  by  him,  and 
he  appeared  at  the  time  to  be  so  menaced  as  to  create  a  reasonable  ap- 
prehension of  danger  to  his  life,  or  of  grievous  bodily  harm,  and  could 
not  have  retreated  without  danger  to  his  life  or  person,  is  properly 
refused,  when  the  evidence  as  to  the  assault  is  conflicting,  and  the  de- 
fendant's own  testimony  shows  that,  when  he  fired  the  fatal  shot,  he 
was  beyond  the  reach  of  the  axe  in  the  hands  of  the  deceased. 
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Fbom  the  Circuit  Court  of  Clarke. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

The  defendant  in  this  case,  Ben  Squire,  was  indicted, 
jointly  with  one  Dick  Hawthorn,  for  the  murder  of  William 
Johnson,  by  shooting  him  with  a  pistol ;  was  found  guilty  of 
murder  in  the  second  degree,  and  sentenced  to  the  peniten- 
tiary for  the  term  of  twenty  years.  The  homicide  occurred 
one  Sunday  morning  in  July,  or  August,  1887,  at  the  house 
of  one  Levi  Corsey,  or  in  his  front  yard,  under  the  following 
circumstances,  as  detailed  by  the  eye-witnesses,  said  Corsey 
and  his  two  daughters:  The  deceased  and  one  Eden  boarded 
at  Corsey's  house,  and  were  sitting  out  on  the  front  porch, 
in  company  with  Corsey  and  his  daughters,  when  the  defend- 
ant and  said  Hawthorn  came  to  the  front  gate,  and  called  them 
out  Some  angry  words  passed  between  the  parties,  when, 
as  Corsey  and  his  daughters  each  testified,  the  defendant  and 
Hawthorn  each  drew  a  pistol ;  but  Eden  picked  up  a  long  stick, 
or  pole,  and  knocked  the  defendant's  pistol  out  of  his  hand, 
and  then  ran  into  the  house  and  got  a  gun.  The  defendant 
picked  up  his  pistol,  and,  on  Hawthorn  saying  "Shoot  the 
damned  rascal,"  shot  the  defendant  in  the  side;  and  on  the 
appearance  of  Eden,  with  the  gun  in  his  hands,  they  both 
ran  off.  The  deceased  died,  from  the  effect  of  the  wound, 
on  the  next  day.  The  defendant  thus  testified  in  his  own 
behalf:  "I  went  to  Levi  Corsey's  gate  with  Dick  Hawthorn. 
Dick  hailed,  and  Levi  asked  us  to  come  in.  I  told  him  we 
didn't  have  time,  and  that  we  wanted  to  see  Eden  and  John- 
son. Eden  and  Johnson  started  out  to  the  gate.  Eden 
palled  off  his  coat,  and  said,  'J/  you  want  a  fuss,  you  can 
get  iV  I  told  Dick  to  tell  him  that  we  did  not  want  any 
fuss,  but  just  a  quiet  talk.  Eden  picked  up  a  stick,  and 
knocked  Dick  down ;  and  he  then  struck  me  on  the  head, 
and  broke  the  stick,  and  then  knocked  the  pistol  out  of  my 
hand.  I  picked  up  my  pistol,  and  Eden  went  into  the  house. 
Levi  and  Adeline  Corsey  came  out,  and  told  us  all  to  stop. 
Johnson  got  an  axe,  and  made  a  lick  at  me  with  it.  I  backed 
off  some  fifteen  steps,  and  shot  him.  When  I  fired,  John- 
son walked  oflf  towards  the  house,  carrying  the  axe  with  him, 
and  dropped  it  between  the  gate  and  the  house.  Eden  then 
came  out  with  his  gun,  and  snapped  at  me,  and  Dick  and  I 
ran  oflf."  An  axe  was  afterwards  picked  up  at  the  spot.  On 
these  facts,  the  defendant  requested  the  following  charges  to 
the  jury,  and  duly  excepted  to  their  refusal:  (1.)  "If  the 
jury  believe  from  the  evidence  that  the  assault  was  unpro- 
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yoked  by  the  defendant,  and  that  he  appeared  to  be  so  men- 
aced at  the  time  as  to  create  a  reasonable  apprehension  of 
danger  to  his  life,  or  of  grievous  bodily  harm ;  the  defendant 
is  entitled  to  an  acquittal,  provided  he  could  not  have 
retreated  without  danger  to  his  life  or  person."  (2.)  "If 
the  defendant  did  nothing  to  bring  on  the  difficulty,  but 
only  fought  in  necessary  self-defense,  then  he  should  be 
acquitted." 

W.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J. — There  was  no  error  in  the  refusal  to 
charge  the  jury,  at  the  request  of  defendant,  if  they  believed 
from  the  evidence  that  the  assault  was  unprovoked  by  him, 
and  he  appeared  to  be  so  much  menaced  at  the  time  as  to 
create  a  reasonable  apprehension  of  danger  to  his  life,  or  of 
grievous  bodily  harm,  he  is  entitled  to  an  acquittal,  provided 
he  could  not  have  retreated  without  danger  to  his  life  or 
person.  If  it  be  conceded  that  the  hypothesis  of  the  charge 
sufficiently  supjx)ses  the  facts  essential  to  the  plea  of  self- 
defense,  it  was  properly  refused  on  two  grounds:  First,  it 
assumes  as  a  fact,  that  an  assault  was  made  upon  defendant 
by  deceased ;  which,  being  disputed,  and  dependent  on  con- 
flicting oral  testimony,  was  a  question  exclusively  for  the 
jury.  A  charge  which  assumes  as  proved  a  controverted 
fact,  is  an  invasion  of  the  province  of  the  jury,  and  properly 
refused.  Second,  the  hypothesis  is  not  sustained  by  the 
proof.  The  bill  of  exceptions  purports  to  set  out  the  entire 
evidence ;  abd  it  fails  to  disclose  any  tending  to  show,  or 
from  which  an  inference  can  be  drawn,  that  defendant  ap- 
peared to  be  so  menaced  as  to  create  in  the  mind  of  a  rea- 
sonable man  an  honest  belief  of  present,  impending  peril,  or 
that  he  could  not  have  retreated  without  danger.  Defendant 
himself  is  the  only  witness,  who  testifies  to  an  assault  by  de- 
ceased. Assuming  the  truth  of  his  testimony,  and  using  his 
own  language,  when  he  was  struck  at  with  the  axe,  he  "backed 
oflf  some  fifteen  steps  and  shot  him."  Evidently  he  was  at 
that  time  beyond  the  reach  of  the  axe.  There  is  no  pretense 
that  deceased  was  pursuing,  or  attempting  to  pursue  him ; 
and  no  reasons  are  shown,  why  he  could  not  have  retreated 
with  safety,  so  as  to  have  avoided  any  necessity  to  take  life, 
as  easily  as  he  escaped  a  blow  with  the  axe  by  backing  the 
distance  of  fifteen  steps. —  Williams  v.  State,  81  Ala.  1. 
Affirmed. 
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Prosecution  for  Trespass  after  Warning. 

1.  '^LegcU  cause,  or  good  excuse*^  for  trespass. — In  a  prosecution  for 
trespass  after  warning  (Code,  $  3874),  by  driving  a  loaded  wagon  along 
a  neighborhood  road,  which  had  been  opened  through  the  lands  of  the 
prosecutor,  by  his  permission,  to  give  convenient  access  to  a  cane-mill, 
and  which  was  afterwards  closed  by  him ;  it  being  shown  that  the  de- 
fendant might  have  had  access  to  the  mill  ^*by  cutting  out  a  new  road, 
a  short  distance  through  open  piney  woods,  perhaps  100  yards,  and 
cause-waying  a  small  boggy  branch ;''  held,  that  a  ''legal  cause  or  good 
excuse"  for  the  trespass  was  not  shown. 

Fbom  the  Circuit  Court  of  Coflfee. 

Tried  before  the  Hon.  Jesse  M.  Cabmichael. 

This  was  a  prosecution  for  trespass  after  warning,  insti- 
tuted by  H.  A.  Goodman  against  W.  J.  Wilson,  and  was 
commenced  before  a  justice  of  the  peace,  on  the  8th  Novem- 
ber, 1888.  On  the  trial  in  the  Circuit  Court,  as  the  bill  of 
exceptions  shows,  the  prosecutor  testified,  "that  he  warned 
the  defendant  on  the  6th  November,  1888,  not  to  go  on  his 
lands  or  premises,  and  that  the  defendant  went  on  the  land 
the  next  day  with  his  oxen  and  wagon ;"  and  he  further  testi- 
fied, on  cross-examination,  "that  the  part  of  the  land  that 
the  defendant  went  on  was  a  settlement  road,  leading  from 
the  public  road  to  William  Haney's  cane-mill."  It  was  ad- 
mitted that  the  land  belonged  to  said  Goodman,  and  that 
he  had  obstructed  the  road  by  placing  a  pole  across  it, 
which  rested  on  the  fence  on  one  side,  and  on  a  stump  on  the 
other.  Said  Haney  testified,  on  the  part  of  the  defense, 
that  he  had  a  cane-mill  at  his  place,  about  one  mile  from  the 
public  road,  where  he  had  lived  about  five  years ;  that  when 
he  first  moved  to  the  place,  he  cut  out  a  road  from  his  house 
to  the  public  road;  that  Goodman  told  him  he  might  cut  out 
a  straight  road  from  his  house  to  the  public  road,  putting  it 
by  the  side  of  his  fence,  and  he  should  have  no  trouble  about 
it,  as  it  would  protect  the  fence  from  fire ;  that  he  then  cut 
out  a  straight  road  by  the  side  of  Goodman's  fence,  a  part 
of  it  being  cut  out  by  one  Carroll,  who  lived  between  him 
and  the  public  road;  "that  said  road  had  been  used  by  all 
the  neighbors  in  the  settlement  ever  since,  about  two  years, 
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and  is  still  open  and  in  general  use  by  all  persons  who  desire 
to  travel  it,  except  that  Goodman  had  put  a  pole  across  it, 
and  had  posted  up  notice  not  to  travel  it;"  also,  that  the  de- 
fendant had  hauled  a  load  of  cane  to  his  mill  on  the  5th 
November,  and  was  hauling  another  on  the  7th,  when  he 
committed  the  alleged  trespass,  having  been  warned  on  the 
6th ;  and  that  he  could  not  have  got  to  the  mill  in  any  other 
way,  only  by  cutting  out  a  new  road,  a  short  distance  through 
open  piney  woods,  perhaps  100  yards,  and  cause-waying  a 
small  boggy  branch."  Said  Carroll  testified,  also,  that  the 
road  was  cut  out  by  himself  and  Haney,  by  permission  of 
Goodman ;  "that  it  runs  through  wild  and  uninclosed  land 
belonging  to  Goodman,  near  his  fence,  and  is  still  opened 
and  used  by  all  the  neighbors,  and  the  public  who  desire  to 
pass  along  it,  over  the  protest  of  Goodman."  This  being  all 
the  evidence,  the  defendant  requested  the  court  to  charge  the 
jury,  "that  if  they  believed  from  the  evidence  that  the  de- 
fendant had  carried  a  part  of  his  cane  to  Haney's  mill  before 
he  was  warned  not  to  travel  said  road,  they  may  consider 
whether  or  not  it  was  a  good  excuse  for  him  to  carry  the 
balance  of  his  cane  along  the  road  under  the  proof  in  the 
case."  The  court  refused  this  charge,  and  the  defendant 
excepted. 

W.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — The  charge  requested  by  the  defend- 
ant was  properly  refused.  It  was  in  evidence,  that  "by  cut- 
ing  out  a  new  road,  a  short  distance  through  open  piney 
woods,  perhaps  100  yards,  and  cause-waying  a  small  boggy 
branch,"  any  necessity  the  defendant  would  otherwise  have 
been  under  to  use  the  road  across  the  land  of  the  prosecutor, 
which  he  had  been  warned  not  to  do,  would  have  been  obvi- 
ated. Without  undertaking  to  define  those  terms  as  em- 
ployed in  the  statute  creating  the  offense  of  trespass  after 
warning  (Code,  §  3874),  we  are  satisfied  that  there  was  no 
such  conduct  on  the  part  of  the  prosecutor,  with  respect  to 
the  opening  of  the  road  originally,  and  no  such  necessity  for 
the  defendant  to  use  it  after  warning,  as  would  furnish  "legal 
cause  or  good  excuse"  for  the  act  charged. 

This  being  the  only  point  reserved  for  consideration,  the 
judgment  of  the  Circuit  Court  is  aflSrmed. 
Vol.  lxxxvii. 
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The  State  v.  Sloss. 

Action  against  Agents  for  Taxes  assessed  against  Foreign 
Corporation. 

1.  When  fiction  lies, — ^To  sustain  an  action  against  the  agent  of  a  for- 
eign corporation  engaged  in  the  business  of  lending  money  on  mortgage, 
for  taxes  assessed  on  the  gross  receii>ts  of  its  business,  a  valid  assess- 
ment must  be  shown,  as  claimed,  against  that  particular  corporation. 

2.  Name  of  corooration;  variance. — The  American  Mortgage  Company 
of  Scotland,  and  tne  American  Mortgage  Company,  are,  prima  facie,  dif- 
ferent corporations ;  and  an  assessment  of  taxes  against  the  latter,  if 
regular  on  Its  face,  will  not  support  an  action  against  an  agent  of  the 
former. 

3.  Assessment  of  taxes  against  foreign  corporation, — An  assessment  of 
taxes  against  a  foreign  cor{)oration,  in  these  words:  ''Value  of  per- 
sonal property,  less  exemptions,  $15,200 ;  State  tax,  $91.20 ;  county  tax, 
$76.00;  total  tax,  $167.20,"  does  not  show  an  assessment  of  two  per 
cent,  on  the  gross  receipts  of  the  corporation  from  its  business  in  this 
State,  and  wUl  not  support  an  action  against  its  agent  to  recover  such 
assessment  on  receipts. 

Fbom  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  in  the  name  of  the  State  of  Ala- 
bama, against  Joseph  H.  Sloss,  ''agent  of  American  Mort- 
gage Company  of  Scotland/'  a  foreign  corporation  alleged 
to  be  engaged  in  the  business  of  lending  money  on  mort- 
gages of  land  in  this  State,  to  recover  the  sum  of  $200,  said 
to  haye  been  assessed  against  said  agent  as  taxes  due  from 
said  corporation  to  the  State  of  Alabama  and  Madison 
comity,  on  the  gross  receipts  of  its  business  during  the 
year  1885 ;  and  was  commenced  on  the  2d  June,  1887.  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
proved  by  Alonzo  Ware,  deputy-assessor  of  Madison  county 
in  1886,  that  after  April  1st  of  that  year,  finding  that  the 
defendant,  "as  agent  of  the  Ameiican  Mortgage  Company 
of  Scotland,  Limited,'^  had  not  made  any  returns  to  the  tax- 
assessor,  as  to  the  gross  receipts  of  the  company's  business 
during  the  preceding  year,  he  ''proceeded  to  make  a  supple- 
mental assessment  from  the  best  information  he  could  get," 
and  made  an  assessment  as  follows:  ^^ American  Mortgage 
Company:  Value  of  personal  property,  less  exemptions, 
115,200;  State  tax,  $91.20;  county  tax,   $76.00;  total  tax, 
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$167.20."  Witness  stated,  that  the  assessment  "should  have 
been  against  the  American  Mortgage  Company  of  Scotland^ 
Limited,^''  and  that  the  additional  words  were  omitted  "by  a 
clerical  error"  on  his  part;  but  the  court  excluded  this 
testimony,  on  objection  by  the  defendant,  and  the  plaintiff 
excepted.  The  defendant  then  moved  to  exclude  all  the 
testimony  of  the  witness,  "on  account  of  the  variance  be- 
tween it  and  the  allegations  of  the  complaint,"  and  the  court 
sustained  the  motion;  to  which  the  plaintiff  excepted,  and 
thereupon  took  a  nonsuit. 

Wm.  Eichabdson,  for  appellant,  cited  Preston  v.  Dunham, 
52  Ala.  217;  Farris  &  McCurdy  v.  Dudley,  78  Ala.  124; 
Offidt  V,  Scott,  47  Ala.  104;  Burr.  Taxation,  251. 

L.  W.  Day,  and  D.  D.  Shelby,  contra,  cited  People  v. 
Whipple,  47  Cal.  618;  Law  of  Assessments  by  D.  W. 
Welty,  1886,  §§  60-62,  notes. 

STONE,  C.  J.— This  suit  is  instituted  against  Sloss, 
"agent  of  American  Mortgage  Company  of  Scotland."  The 
averments  of  the  complaint  show  the  suit  is  brought  for  the 
recovery  of  taxes  due  from,  and  assessed  against  the  "Amer- 
ican Mortgage  Company  of  Scotland,"  a  corporation  of 
which  Sloss  was  agent.  The  taxes  claimed  as  due,  and  as 
having  been  assessed,  accrued,  if  at  all,  and  were  assessed 
under  section  6,  subd.  8  of  the  Revenue  Law,  approved  De- 
cember 12,  1884. — Sess.  Acts,  pp.  10  and  11.  We  say  they 
accrued,  if  at  all,  and  were  assessed  under  that  provision  of 
the  Revenue  Law,  for  that  is  the  provision  which  allows 
suit  and  recovery  against  the  agent  of  the  "person,  company, 
association  or  corporation,  *  *  •  who,  by  themselves  or 
agent,  is  engaged  in  the  business  of  loaning  money,  or 
thing  of  value,  upon  mortgage  or  lien  upon  any  property  in 
this  State;"  and  the  averments  in  the  complaint  prove  that 
a  recovery  was  claimed  under  that  provision  of  the  statute. 
This  was  necessary ;  for,  without  such  averments,  the  com- 
plaint would  have  shown  no  right  of  recovery  against  Sloss, 
the  mere  agent  of  the  tax-payer. 

The  attempted  assessment  of  taxes  in  this  case  must  be 
pronounced  ineffectual  and  void,  for  more  reasons  than  one. 
First:  Taxes,  such  as  those  claimed  in  this  case,  must  be 
assessed  against  the  person,  company,  association,  or  corpo- 
ration, which  is  liable  for  their  payment.     "American  Mort- 
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gage  Company,"  and  "American  Mortgage  Company  of 
Scotland,"  are  not,  prima  facie,  one  and  the  same. — Bur- 
roughs Taxation,  203-4.  The  assessment  was  not  against 
the  corporation,  of  which  Sloss,  according  to  the  averments 
of  the  complaint,  was  agent.  Hence,  the  assessment  did 
not  tend  to  show  assessed  taxes,  for  which  the  statute  made 
Sloss  liable.  Second:  The  entire  assessment  neither  tends 
to  show  gross  receipts,  nor  to  show  an  assessment  of  two 
per-cent.  on  gross  receipts.  It  shows  the  contrary.  It  sets 
down  personal  property  of  the  tax-payer,  valued  at  $15,200, 
and  then  fixes  tlie  State  tax  rate,  not  at  two  per-cent.,  the  rate 
the  statute  presciibes,  but  at  six  mills,  which  was  then  our 
tax  rate  on  property  proper.  In  other  words,  the  assessment 
W€i8  on  "personal  property,"  owned  by  the  American  Mort- 
gage Company,  and  the  suit  seeks  to  recover  from  Sloss, 
agent  of  the  American  Mortgage  Company  of  Scotland, 
taxes  on  the  gross  receipts  derived  from  business  done  by 
that  company.  The  assessment  can,  in  no  sense,  maintain 
the  claim  asserted  in  the  complaint,  even  if  there  had  been 
no  error  in  the  name  of  the  corporation. 
Affirmed. 


Hussey  v.  The  State* 

Indidment  for  Murder, 

1.  Change  of  venue, — In  a  criminal  case,  a  change  of  venue  is  a  mat- 
ter of  right,  if  the  application  is  made  in  due  time,  and  is  supported  by 
sufficient  evidence  (Code,  §  4485) ;  but  it  is  properly  refused,  when,  on 

all  the  evidence  adduced  for  and  against  the  application,  the  court  is  not  

reasonably  satisfied  that  an  impartial  trial  and  an  unbiased  verdict  i~87~m 

could  not  reasonably  be  expected  in  the  county  in  which  the  indict-         .    |l25  448i 
ment  was  found.  Y^T^vii 

2.  Same;  counter  affidavits^ — By  the  established  practice  in  this  and  jig^^gg 
other  States,  on  application  for  a  change  of  venue,  counter  affidavits 
may  be  received  against  those  offered  in  support  of  it;  and  this  practice 
is  not  violative  of  the  constitutional  principle  which  gives  to  the  accused 
the  right  to  be  "confronted  by  the  witnesses  against  him.** 

3.  Dying  declarations. — The  declarations  of  the  deceased  in  this  case, 
made  to  different  persons,  at  intervals,  during  the  three  days  he  lived 
after  receiving  the  fatal  wound,  always  expressing  the  belief  that  he 
would  die  from  the  effects  of  the  wound,  were  properly  admitted  as  evi- 
dence, although  some  of  his  friends  declared  to  him  their  belief  that  he 
was  not  seriously  wounded,  and  one  of  his  attending  physicians  had  ex- 
pressed to  him  the  hope  that  he  might  recover. 

4.  Proof  of  character, — A  witness,  testifying  to  the  character  of  the 


Igs 

06 
06 

181 
SO 
48 
05 

87 
09 

'W 

102 

121 
J81 

121 

OB 

Digitized  by 


Googk 


122  STJPEEME  COtJUT  [Dec.  term, 

[Hussey  v.  The  Stale.] 

defendant  aB  a  peaceable  and  quiet  man,  may  be  asked  whether  he 
**ever  heard  of  his  having  any  other  difficulty  than  the  one  in  ques- 
tion/' and  may  testify  that  he  had  not. 

Objection  to  question  and  answer. — When  a  question  is  in  proper 
form,  and  calls  for  evidence  which  is  prima  facie  relevant  and  legal,  the 
refusal  to  allow  it  is  a  reversible  error,  although  the  proposed  or  ex- 
pected answer  of  the  witness  is  not  stated . 

5.  Proof  of  character. — Evidence  of  character,  at  least  on  direct  ex- 
amination, goes  to  general  reputation  only,  and  can  not  be  extended  to 
particular  acts,  or  specified  conduct ;  nor  can  a  witness  give  his  own 
opinion  as  to  the  person  inquired  about; — as,  that  he  was  a  **model 
man,"  or  '*was  a  timid  man,  and  would  rather  avgid  than  provoke  a 
difficulty." 

6.  Same;  cross-examinatioti  of  witness;  impeaching. — Witnesses  for  the 
prosecution  having  testified  to  the  good  reputation  of  the  deceased  as  a 
peaceable  and  quiet  man,  and  having  denied,  on  cross-examination, 
that  they  had  ever  heard  of  certain  specified  personal  difficulties  in 
which  he  was  said  to  have  been  involved ;  the  defendant  can  not  piove 
the  existence  and  general  notoriety  of  these  difficulties,  for  the  purpose 
of  discrediting  their  testimony. 

7.  Character  of  deceased;  evidence  as  to. — ^On  a  trial  for  murder,  the 
prosecution  may  adduce  evidence  of  the  character  of  the  deceased  aa  a 
peaceable  and  quiet  man,  although  the  defense  has  only  proved  partic- 
ular traits  of  his  character,  as  a  quick-tempered,  violent  man,  easily 
provoked,  and  likely  to  provoke  a  difficulty. 

8.  Charge  as  to  effect  of  evidence  of  good  character. — The  court  may 
properly  instruct  the  jury  in  a  criminal  case,  that  proof  of  good  char- 
acter is  not  permitted  to  go  to  them  for  the  purpose  of  shielding  the  de- 
fendant from  the  consequences  of  his  conduct,  but  simply  as  a  circum- 
stance to  be  considered  by  them  with  the  other  evidence  in  the  case ; 
that  if,  from  all  the  evidence,  they  believe  the  defendant  guilty  beyond 
a  reasonable  doubt,  they  should  say  so  as  firmly  against  a  man  of  good 
character  as  bad  ;  that  goo4  character  does  not  shield  from  the  conse- 
quences of  a  crimiual  act,  proved  to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt,  though  it  may  raise  a  reasonable  doubt  that  the 
act  was  done  with  the  criminal  intent. 

9.  Testimony  of  physician  as  expert;  hearsay. — A  practicing  physi- 
cian, who  examined  the  deceased  after  he  was  wounded,  and  has 
given  his  own  diagnosis  of  the  case,  can  not  be  allowed  to  testify  that 
other  physicians  concurred  with  him  in  opinion. 

10.  Wife  a£  witness  for  husband. — In  a  criminal  case,  the  wife  is  not 
a  competent  witness  for  her  husband. 

From  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  bill  of  exceptions  in  this  case  purports  to  set  out  "all 
the  material  evidence,"  and  the  opinion  of  this  court  states 
the  facts  bearing  on  each  point  decided.  The  defendant  re- 
served an  exception  "to  so  much  of  the  general  charge  of 
the  court  as  follows,"  the  charge  being  given  in  writing: 
"All  men,  whether  of  good  or  bad  character,  are  liable  to 
punishment,  and  should  receive  punishment  when  they  vio- 
late the  laws  of  the  land.  Proof  of  good  character,  then, 
is  not  permitted  to  go  to  the  jury  for  the  purpose  of  shield- 
ing the  defendant  from  the  consequences  of  his  conduct,  but 
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simply  as  a  eircumstance  to  be  considered  by  the  jury  with 
the  other  evidence  in  the  case ;  and  if,  from  all  the  evidence 
in  the  case,  the  jury  believe  the  defendant  to  be  guilty  be- 
yond a  reasonable  doubt,  they  should  say  so  by  their  verdict, 
as  firmly  against  a  man  of  good  character  as  of  bad.  Good 
character  does  not  shield  from  the  consequences  of  a  criminal 
act,  proved  to  the  satisfaction  of  a  jury  beyond  a  reasonable 
doubt,  though  it  may  raise  a  reasonable  doubt  of  the  act 
having  been  done  with  the  criminal  intent." 

R.  A.  MoClellan,  Milton  Humes,  and  E.  C.  Brickell, 
for  appellant. — (1.)  The  orders  for  a  special  venire,  includ- 
ing the  jurors  drawn,  instead  of  those  in  attendance,  were 
erroneous. — Ooley  v.  State,  85  Ala.  833;  Jackson  u.  State, 
11  Ala.  18;  Posey  v.  State,  73  Ala.  490;  55  Ala.  61.  TJie 
order  tor  the  special  veiiire  at  the  February  term,  1889, 
when  the  trial  was  had,  was  also  erroneous. — Code,  §  4449 ; 
cases  supra.  (2. )  The  challenge  to  the  array  ought  to  have 
been  allowed.— 61  Ala.  169;  47  Ala.  726;  5  So.  Car.  429; 
Th.  &  M.  on  Juries,  132,  144.  That  the  challenge  to  the 
array  was  part  of  the  record,  see  ProfiFatt,  153;  1  Denio, 
281,  308;  4  Wend.  229,  239;  21  Wend.  509,  445;  6  Cowen, 
555.  (3.)  One  of  the  special  jurors  being  also  one  of  the 
regular  jurors  for  the  week,  the  list  served  was  one  less  than 
the  number  ordered;  and  this  was  an  error. — 68  Ala.  515. 
If  one  name  may  be  duplicated,  why  not  twelve  or  more? 
(4.)  The  application  for  a  change  of  venue  ought  to  have 
been  granted. — Seams  v.  State,  84  Ala.  410;  47  Ala.  68; 
45  Ala.  32.  That  counter  affidavits  ought  not  to  have  been 
received,  see  1  Bish.  Crim.  Pro.,  72;  28  Ala.  28,  38. 
(5. )  The  dying  declarations  ought  not  to  have  been  received. 

78  Ala.  441,  471;  74  Ala.  1;  68  Ala.  502;  55  Ala.  39; 
52  Ala.  192.  (6.)  The  court  erred  in  excluding  the  pro- 
posed evidence  of  character. — Whart.  Cr.  Ev.  57;  11  Ohio 
St  114;  22  Minn.  407;  67  Ala.  67;  71  Ala.  351;  77  Ala. 
18;  55  Ala.  28;  13  Ala.  718;  22  Ala.  23;  28  Ala  53; 
58  Iowa,  208;  68  Ind.  238;  51  Texas,  65;  33  Gratt.  413; 
10  Cox,  C.  C.  25;  69  Eng.  C.  L.  877. 

Wm.  L.  Martin,  Attorney-General,  and  D.  D.  Shelby, 
ixmtra. — (1.)  The  application  for  a  change  of  venue  came 
too  late. — Fallin  v.  State,  86  Ala.   13;  Shackelford  v.  State, 

79  Ala.  26;  3  Amer.  &  Eng.  Ency.  102-05;  72  111.  95; 
75  IlL  198;   71  III  250.     It  was  properly  denied  on  its 
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merits. — Kelly  v.  Slate,  52  Ala.  367 ;  Seams  v.  State,  84  Ala. 
410.  Counter  affidavits  were  properly  received. — Edwards 
V,  State,  49  Ala.  334;  Chase  v.  State,  43  Ala.  303;  Birdsong 
V.  State,  47  Ala.  68;  84  Ala.  410.  (2.)  As  to  venire,  motion 
to  vacate  service,  and  construction  of  jury  law,  see  Code, 
§4449;  Goley  v.  State,  85  Ala.  333.  The  failure  of  the 
clerk  to  sign  the  venire  was  immaterial. — Th.  &  M.  on 
Juries,  §§70,  77;  14  Ga.  43;  People  v.  Willianis,  24  Mich. 
156;  Brown  v.  State,  74  Ala.  483;  Sjncer  v.  State,  69  Ala. 
161;  Paris  v.  Slate,  36  Ala.  232;  Ecush  v.  State,  61  Ala. 
90.  Besides,  the  question  can  not  be  first  raised  after  verdict. 
Th.  &  M.  on  Juries,  §  76;  ProflF.  Juries,  143;  Brister  v. 
Slate,  26  Ala.  107;  2  Brick  Digest,  166,  §  62.  (3.)  The 
dying  declarations  were  properly  received. — 6  Amer.  &  Eng. 
Encyc.  Law,  127,  122;  Wardv,  S/a/e,  78  Ala.  441;  Kilgore 
V,  State,  74  Ala.  7 ;  Whart.  Cr.  Ev.,  9th  ed.,  §§  282-4;  Whart. 
Hom.,  §  756.  It  is  immaterial  at  what  time  the  predicate  is 
proved. — Edwards  v.  Slate,  49  Ala.  334.  As  to  test  of 
credibility,  see  Whart.  Hom.,  §  756.  (4. )  Evidence  of  char- 
acter confined  to  proof  of  general  reputation. — Jones  r.  State, 
76  Ala.  6;  Davenport  v.  State,  85  Ala.  338;  Whart.  Cr.  Ev., 
9th  ed.,  58 ;  Reg.  v.  Rawton,  L.  &  C.  Cr.  Cases,  520;  DeAr- 
man  v.  State,  71  Ala.  351.  The  refusal  to  allow  a  question, 
when  the  record  shows  character  was  fully  proved,  will  not 
work  a  reversal.— II  Ohio  St.  114;  37  Penn.  108.  (5.)  As 
to  competency  of  jurors,  see  Bales  v.  State,  63  Ala.  30 ; 
Carson  v.  Slate,  50  Ala.  134;  Pearson  v.  Slate,  72  Ala.  191. 
(6.)  As  to  charge  on  character,  see  Armor  v.  State,  63  Ala. 
173;  5Cush.  334;  74  Ala.  1. 

SOMERVILLE,  J. — The  prisoner  in  this  case  was  tried 
for  the  murder  of  Matt  Strong,  and,  being  convicted  of 
murder  in  the  second  degree,  was  sentenced  to  confinement 
in  the  penitentiary  for  a  period  of  twenty-five  years.  The 
questions  presented  have  been  ably  and  exhaustively  argued, 
both  at  the  bar  and  in  the  written  briefs  of  counsel. 

1.  A  careful  examination,  by  each  of  the  judges,  of  the 
application  made  by  the  prisoner  for  a  change  of  venue  in 
this  case,  including  the  affidavits  both  in  support  of  the  n\o- 
tion,  and  those  offered  in  opposition  to  it,  has  led  us  unani- 
mously to  the  conclusion  that  it  was  properly  overruled.  The 
evidence  fails  to  show  to  our  reasonable  satisfaction  that  an 
impartial  trial  and  an  unbiased  verdict  could  not  reasonably 
be  expected,  according  to  the  ordinary  course  of  justice,  in 
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the  county  of  Itfadison  where  the  indictment  was  found. 
Begarding  the  application  as  having  been  made  in  due  time, 
which  we  need  not  decide,  it  will  be  overruled  on  the  author- 
ity of  the  rule  declared  in  Seams  v.  The  State,  84  Ala.  410. 

2.  In  determining  the  merits  of  this  application,  we  have 
considered  the  counter  affidavits  offered  by  the  State,  to  the 
introduction  of  which  the  record  shows  objection  was  duly 
taken  in  the  court  below.  It  is  our  opinion  that  the  excep- 
tion based  on  the  admission  of  these  affidavits  was  properly 
overruled.  The  reasons  urged  in  argument  against  this 
evidence  are  two-fold:  First,  it  is  said  to  be  in  violation  of 
section  7  of  Article  I  of  our  State  constitution,  which  pro- 
vides that,  *4n  all  criminal  prosecutions,"  the  accused  shall 
have  the  right  "to  be  confronted  by  the  witnesses  against 
him" ;  and,  secondly,  that  such  evidence  is  ex  parte,  and  of 
«n  unreliable  nature,  the  deponents  not  being  subject  to 
cross-examination,  and  there  being  no  compulsory  method  of 
forcing  them  to  swear  to  affidavits. 

The  objection  urged  against  the  value,  or  weight  of  such 
evidence,  is  unquestionably  well  taken,  and  is  suggestive  of 
admitted  elements  of  weakness  in  this  kind  of  testimony.  It 
goes,  however,  to  the  question  of  its  sufficiency,  rather  than 
that  of  its  competency ;  and  it  applies  to  every  class  of  cases 
where  ex-parte  affidavits  are  held  to  be  admissible,  whether 
civil  or  criminal,  or  in  courts  of  law  or  equity,  which  are 
numerous.  It  has  always  been  said  that  this  species  of  evi- 
dence is  of  a  very  low  order,  and  that  it  ought  to  be  received 
with  caution  and  closely  scrutinized;  and  the  propriety  of  its 
reception  in  many  instances  is,  for  this  reason,  addressed  to 
the  sound  discretion  of  the  lower  court.  On  principles  of 
necessity  and  convenience,  it  has  long  been  received  by  courts 
of  equity,  upon  applications  for  the  appointment  or  discharge 
of  receivers,  and  various  other  interlocutory  motions;  by 
courts  of  law,  to  grant  new  trials,  enter  satisfaction  of  judg- 
ments, obtain  attachments,  and  the  like ;  and  in  criminal  pro- 
ceedings, for  leave  to  file  an  information,  to  mitigate  or 
aggravate  punishment  after  convictions  of  misdemeanor,  to 
discharge  from  wrongful  arrests ;  and  in  applications  for  dis- 
charge in  habeas  corpus  cases.  The  same  practice  is  author- 
ized, and  has  long  prevailed  in  this  and  other  States,  in  motions 
made  for  changes  of  venue  in  both  criminal  and  civil  cases. 
From  the  earliest  period  of  our  State's  history,  ex-parte  affi- 
davits  have  been  received  on  the  part  of  both  the  defendant 
and  the  State,  in  applications  of  this  character.     The  com- 
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petency  of  such  testimony,  whatever  may  be  its  value,  is  well 
established  by  uniform  practice,  as  well  as  by  authority. 
1  Bishop  Cr.  Proc.  (3d  Ed.),  §  73;  Seams^  case,  supra;  Ex 
parte  Chase,  43  Ala.  303;  Birdsong's  case,  47  Ala.  68;  Ed- 
wards^ case,  49  Ala.  334. 

The  supposed  constitutional  objection  can  not  be  sustained 
to  such  counter  affidavits  when  offered  by  the  State.  It  is 
only  in  "criminal  prosecutions"  that  the  right  of  the  accused 
to  be  confronted  by  his  witnesses  is  secured.  This  has  refer- 
ence only  to  the  trial  proper — or  those  proceedings  which 
follow  between  the  commencement  of  the  trial  and  the  ver- 
dict of  acquittal  or  conviction.  It  manifestly  has  never  been 
supposed  to  extend  to  the  preliminary  proceedings  in  the  grand 
jury  room,  upon  which  the  indictment  is  founded,  or  other 
collateral  proceedings.  It  is  akin  to  the  right  to  be  heard 
by  counsel,  to  demand  the  nature  and  cause  of  the  accusa- 
tion, to  have  compulsory  process  for  witnesses,  to  be  exempt 
from  giving  evidence  against  oneself,  and  to  have  a  speedy 
trial  by  an  impartial  jury;  which  are  guaranties  enumerated 
in  the  same  clause  of  the  constitution,  and  must  be  inter- 
preted by  the  principle  of  noscitur  a  sociis. — Const  1875, 
Art.  I,  §  7.  All  these  are  rights  secured  during  the  trial  of 
the  defendant — not  on  the  investigation  of  issues  collateral, 
or  preliminary  to  his  prosecution. 

This  construction  was  long  ago  placed  by  the  United  States 
Supreme  Court  on  the  analogous  clause  of  the  Federal  con- 
stitution, which  declares  that,  "in  all  criminal  prosecutions, 
the  accused  shall  enjoy  the  right  ...  to  be  confronted 
with  the  witnesses  against  him."  In  Ex  parte  Bollman, 
4  Cranch  (U.  S.),  75,  which  was  an  application  for  habeas 
coiyus,  the  question  arose,  whether  an  ex-parte  affidavit, 
made  before  a  magistrate  to  obtain  a  warrant  of  arrest,  could 
be  used  as  evidence  on  a  motion  to  commit,  and  whether  the 
accused  was  not  entitled  to  demand  viva  voce  evidence  ren- 
dered in  his  presence.  The  affidavit  was  held  admissible,  on 
the  ground  that  the  preliminary  investigation,  instituted  to 
determine  whether  the  accused  should  be  discharged  or  held 
to  trial,  was  not,  strictly  speaking,  "a  prosecution,"  within 
the  meaning  of  this  clause  of  the  constitution.  The  same 
question  was  raised  shortly  afterwards  in  the  case  of  Aaron 
Burr,  before  the  Circuit  Court  of  the  United  States  at  Rich- 
mond, which  was  an  application  for  discharge  on  habeas  cor- 
pus, Chief-Justice  Marshall  held,  that  an  ex-parte  affida- 
vit was  admissible  on  the  same  ground  stated  in  the  other 
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case,  such  evidence  not  being,  in  a  case  of  that  nature, 
objectionable  on  constitutional  grounds. — Burr's  Tr.  97. 
This  view  of  the  constitution  has  not  been  seriously  ques- 
tioned since  that  time  in  this  country — the  word  prosecution 
being  generally  conceded  to  embrace  only  the  trial  proper  of 
a  criminal  cause,  and  not  collateral  motions  merely  incidental 
to  the  cause.— Hurd  on  Habeas  Corpus,  §§  207-220;  5  Or. 
Law  Mag.  (1884),  p.  798,  and  cases  cited  in  note  2;  1  Bish. 
Cr.  Proc.  (3d  Ed.),  §  75.  The  right  to  change  the  venue, 
it  may  be  added,  is  a  statutory,  not  a  constitutional  right  of 
the  citizen.  It  may  therefore  be  given  or  taken  away  ad  lib- 
Hum  by  legislative  enactment.  This  being  true,  the  privilege 
may  be  burdened,  when  given,  by  such  reasonable  conditions 
as  the  law-making  power  may  elect  to  attach  to  it.  Had  the 
General  Assembly  declared  that  one  of  the  conditions  of  ex- 
ercising the  right  to  make  such  an  application  should  be  the 
admission  of  affidavits  on  the  part  of  the  State,  the  condition 
would  be  valid,  because  that  to  which  it  is  attached  is  of 
grace,  and  not  of  right.  The  principle  can  not  vary  because 
the  condition  is  attached  by  judicial  construction,  and  not  by 
the  express  words  of  the  statute. 

We  adhere  to  the  established  practice  on  this  subject, 
which  has  uniformly  authorized  the  admission  in  evidence  of 
counter  affidavits  introduced  by  the  State,  in  answer  to  the 
defendant's  evidence  of  like  kind  in  support  of  his  motion 
for  a  change  of  venue. 

3.  One  of  the  points  most  earnestly  pressed  on  our  atten- 
tion in  this  case  is  the  admission  of  the  dying  declarations 
of  the  deceased,  which  were  made  at  different  times,  to  vari- 
ous witnesses,  between  the  time  he  received  the  fatal  wound, 
on  Wednesday  in  the  forenoon,  and  the  hour  of  his  death, 
on  the  afternoon  of  the  following  Saturday.  The  contention 
is,  that  no  sufficient  predicate  was  laid  for  the  admission  of 
this  evidence. 

The  rules  of  law  on  this  subject  have  been  too  often  dis- 
cussed by  this  court  to  justify  any  additional  attempt  on  our 
part  to  restate  them  at  any  great  length.  The  difficulty  does 
not  lie  in  the  rules  themselves,  but  in  the  just  and  proper 
application  of  them  to  the  particular  facts  in  each  case.  The 
purpose  of  the  court  should  be  to  arrive  at  the  state  of  the 
declarant's  mind  when  the  declarations  were  made,  taking 
into  consideration  all  that  was  said  by  him,  and  the  surround- 
ing circumstances  of  the  case,  including  the  nature  of  the 
injury  which  produced  decedent's  death,  and  his  probable 
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appreciation  of  its  fatal  character.  The  inquiry  is,  were 
such  declarations  uttered  under  the  sense  of  impending  dis- 
solution— under  the  solemnity  of  the  conviction  that  death 
was  near  at  hand,  and  that  there  was  no  hope  of  the  decla- 
rant's recovery?  Was  he  fully  conscious  of  the  fact  that  he 
could  not  rally  from  the  effects  of  his  injury — so  that  he 
entertained  no  expectation  of  ultimate  recovery  ?  If  this  be 
true,  then  what  he  said  under  this  conviction — this  despair 
of  recovery — touching  the  homicide  and  its  attendant  cir- 
cumstances— which  carried  with  it  all  the  solemnity  of  a 
sworn  declaration,  is  admissible,  although  in  point  of  fact 
there  was  no  rapid  succession  of  death,  and  no  apprehension 
of  such  event  immediately  following. 

The  wound  in  question  was  inflicted  by  a  pistol  shot — the 
ball  being  described  as  conical,  and  "38  calibre."  It  passed 
into  the  left  side  of  the  deceased,  and  lodged  in  his  back 
near  the  surface  of  the  skin,  from  which  it  was  extracted  by 
the  attending  physician  on  the  day  after  the  shooting.  The 
physician,  Dr.  Dement,  expressed  the  opinion  that  it  passed 
through  the  lung  of  deceased,  and  fractured  the  rib,  pro- 
ducing much  suffering  from  nervous  shock.  The  deceased 
fell  to  the  ground  at  the  time  he  was  shot,  and  was  never 
able  afterwards  to  stand,  remaining  in  bed  to  the  hour  of  his 
death,  which  occurred  three  days  afterwards. 

All  his  utterances  made  on  the  first  day  show  unmistaka- 
bly his  belief  that  death  was  imminent,  and  that  he  enter- 
tained no  hope  whatever  of  recovery.  He  declared  imme- 
diately after  the  occurrence  to  the  witness  Patton,  whom  he 
requested  to  help  him  up  from  the  place  he  had  fallen  in  the 
open  field,  that  "he  would  never  get  over  it."  On  the  same 
morning,  and  at  the  same  place,  he  said  to  his  brother, 
James  Strong,  that  "he  could  not  get  well,  and  that  he  would 
be  dead  in  a  few  minutes" ;  and,  after  requesting  not  to  be 
put  in  a  vehicle  to  be  carried  home,  he  repeated,  that  "he 
knew  he  could  not  live."  About  eleven  o'clock  on  the  same 
day,  while  in  bed  at  home,  he  said  to  the  witness  Newman 
Jones,  when  asked  how  he  felt,  that  "he  was  a  dead  man;" 
and  to  the  suggestion  that  he  was  "more  scared  than  hurt," 
he  replied  that  he  was  "worse  hurt  than  the  witness  thought 
he  was."  To  his  wife,  Mrs.  Strong,  who  was  with  him 
during  his  entire  confinement,  he  said  "he  was  bound  to  die," 
and  that  "he  was  going  to  die,  every  Umey  To  Dr.  Dement 
he  said  "he  did  not  think  he  could  get  well" ;  and  this  in 
reply  to  words  of  encouragement  given  him,  and,  it  seems, 
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in  £ac6  of  the  fact  that  Dr.  Mastin,  also  one  of  his  attending 
physicians,  expressed  the  hope,  in  his  presence,  that  he  would 
recover.  Eyery  utterance  made  on  the  day  of  the  shooting 
makes  it  clear  to  our  minds  that  the  deceased  did  not  then 
entertain  the  faintest  hope  of  recovery.  And  while  the  ex- 
pressions afterwards  used  are  not  so  strong,  still  they  show 
with  sufficient  clearness  that  there  was  no  revivor  of  hope, 
but  a  settled  conviction  in  despair  of  life.  On  Thursday — 
the  day  the  ball  was  extracted — when  told  by  Robert  Strong 
that  he  hoped  he  would  get  well,  he  persisted  in  asserting 
that  he  did  not  think  he  would,"  and  again  that  "he  did  not 
think  he  could  live."  The  testimony  of  his  brother  James 
Strong,  who  was  with  him  every  day,  was  "he  always  said 
he  would  die." 

A  careful  examination  of  all  the  evidence  bearing  on  this 
subject  leads  us  to  the  conclusion  that,  under  the  principles 
so  often  declared  by  us  in  adjudged  cases  heretofore  decided, 
the  Circuit  Court  properly  admitted  all  the  dying  declara- 
tions testified  to  by  the  several  witnesses,  as  set  out  in  the 
bill  of  exceptions.  The  predicate  laid  satisfactorily  con- 
vinces us  that  they  were  made  under  a  sense  of  impending 
dissolution,  and  without  the  least  hope  of  recovery  on  the 
part  of  the  declarant.  We  could  arrive  at  no  other  conclu- 
sion without  in  effect  overruling  many  of  our  reported  cases. 
Jordan  V.  State,  82  Ala.  1;  s.  c,  81  Ala.  20;  Johnson  v. 
State,  17  Ala.  618;  Kilgore  v.  State,  74  Ala.  7;  Ingram  v. 
State,  67  Ala.  67;  Ward  v.  State,  78  Ala.  441;  Sylvester  v. 
State,  71  Ala.  17;  Reynolds  v.  State,  68  Ala.  502;  Wills 
V.  State,  74  Ala.  21;  Whart.  Cr.  Ev.  (8th  Ed.),  §§  282-284; 
State  V.  Johnson,  9  Cr.  Law  Mag.  (1887)  451,  and  ^53,  note, 

4  The  rulings  of  the  court  below  raise  in  this  case  a 
question  of  evidence  which  is  of  great  importance,  as  it 
occurs  to  us,  in  the  practical  administration  of  justice.  It 
involves  the  right  of  a  defendant  to  introduce  negative  testi- 
mony in  support  of  his  good  character — a  right  which  does 
not  seem  to  be  recognized  by  the  old  text- writers  and  author- 
ities, but  may  be  said  to  be  accorded  from  necessity,  almost 
universally,  by  the  nisi  prius  courts  in  the  trial  of  causes. 
The  defendant  was  allowed  to  prove  his  good  character  gen- 
erally for  peace  and  quiet — an  issue  having  reference  to  the 
nature  of  the  charge  against  him,  which  was  murder.  Two 
witnesses  were  asked  the  question,  whether  they  had  "ever 
heard'of  the  defendant  having  any  other  difficulty  except  the 
on©  in  question?"  This  question  was  objected  to  by  the 
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State,  and  on  such  objection  was  excluded.  There  is  good 
authority  in  support  of  this  ruling  of  the  Circuit  Court,  but 
we  are  all  of  one  opinion  that  the  question  should  have  been 
allowed.  Bare  evidence  by  a  witness  that  he  knows  the  gen- 
eral character  of  a  given  person,  and  it  is  good,  or  very  good, 
or  excellent,  is,  after  all,  closely  analogous  to  a  mere  opinion 
in  the  nature  of  a  fact,  and,  standing  alone,  carries  with  it  an 
impression  that  it  is  lacking  in  some  element  to  give  force  to 
the  statement.  The  party  testifying  can  render  it  more  sat- 
isfactory and  convincing  by  showing  the  foundation  on 
which  it  rests.  It  is  well  to  prove  a  person  to  be  reputed 
honest,  or  truthful,  or  a  woman  chaste,  or  a  man  loyal  to  his 
country,  or  peaceably  disposed  towards  all  his  neighbors. 
But  great  emphasis  is  added  by  the  declaration  that  the  wit- 
ness, who  has  had  every  opportunity  to  know,  has  never 
heard  any  human  being  challenge  the  honesty  or  veracity  of 
the  one,  or  breathe  the  slightest  breath  of  suspicion  on  the 
virtue  of  the  other,  or  assert  any  fact  which  goes  to  deny  the 
loyalty,  or  question  the  humanity  and  orderly  conduct  of  the 
third.  It  is  only  to  put  the  matter  in  a  slightly  different 
form,  to  inquire  of  the  deposing  witness  whether  he  had  ever 
heard  of  any  act  or  conduct  in  refutation  of  the  good  repute 
which  he  has  affirmed  of  the  person  in  question.  To  say  his 
character  is  good,  is  a  positive  expression  of  the  fact  To 
say  that  the  witness  has  never  heard  any  thing  against  his 
character,  as  to  the  particular  phase  in  which  it  is  put  in 
issue,  is  negative  in  form,  but  often  more  satisfactory  than 
evidence  of  a  positive  character. 

The  propriety  of  this  rule,  permitting  negative  evidence  of 
good  character,  is  gradually  forcing  itself  upon  the  recog- 
nition of  the  courts,  and  there  is  a  current  of  modem  author- 
ity rapidly  forming  in  support  of  it. 

Mr.  Taylor,'  in  his  work  on  Evidence,  after  observing  that 
the  term  "character"  is  not  synonymous  with  "disposition," 
but  simply  means  reputation,  or  the  general  credit  which  a 
man  has  obtained  in  public  opinion,  observes  as  follows  of 
the  practice  of  the  English  judges  on  this  point:  "Aware 
that  'the  best  character  is  generally  that  which  is  the  least 
talked  about,'  they  have  found  it  necessary  to  permit  wit- 
nesses to  give  negative  evidence  on  the  subject,  and  to  state 
that  'they  have  never  heard  any  thing  against  the  character 
of  the  person  on  whose  behalf  tiiey  have  been  called.'  Nay, 
some  of  the  judges,"  he  continues,  "have  gone  so  far  as  to 
assert  that  evidence  in  this  negative  form  is  the  most  cogent 
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proof  of  a  man's  good  reputation." — 1  Taylor's  Ev.  §  350. 
In  support  of  ttiis  view  lie  cites  the  late  case  of  Eeg,  v.  Cary, 
10  CoxCr.  Cases,  25,  where  Cockburn,  C.  J.,  observes:  "I  am 
ready  to  admit  that  negative  evidence  to  which  I  have 
referred,  of  a  man  saying  'I  never  heard  any  thing  against 
the  character  of  the  person  of  whose  character  I  come  to 
speak,'  should  not  be  excluded.  I  think,  though  it  is  given 
in  a  negative  form,  it  is  the  most  cogent  evidence  of  a  man's 
good  character  and  reputation,  because  a  man's  character 
does  not  get  talked  about  until  there  is  some  fault  to  be  found 
with  him.  It  is  the  best  evidence  of  his  character,  that  he 
is  not  talked  about  at  all.  I  think  the  evidence  is  admissi- 
ble in  that  sense." 

Mi.  "Wharton  recognizes  the  same  principle,  and  says  : 
"In  view  of  the  fact  that  the  best  character  is  generally  that 
which  is  least  talked  about,'  the  courts  have  found  it  neces- 
sary to  permit  witnesses  to  give  negative  evidence  on  the 
subject,  and  to  state  that  'they  never  heard  any  thing  against 
the  character  of  the  person  on  whose  behalf  they  have  been 
called"— Whari  Cr.  Ev.  (8th  Ed.),  §58;  1  Whart.  Law 
Ev.,  §  49 ;  and  to  the  same  purport  is  the  view  of  Mr,  Bishop. 
1  Bish.  Cr.  Proc.  (3d  Ed.),  §  1117. 

A  well  considered  case  in  direct  support  of  this  doctrine  is 
that  of  Stale  V.  Lee,  22  IVfinn.  407;  21  Amer.  Eep.  796, 
where  Berry,  J.,  observes:  "A  very  sensible  and  commend- 
able instance  of  the  relaxation  of  the  old  and  strict  rale  is 
the  reception  of  negative  evidence  of  good  character — as,  for 
example,  the  testimony  of  a  witness  who  swears  that  he  has 
been  acquainted  with  the  accused  for  a  considerable  time, 
under  such  circumstances  that  he  would  be  more  or  less 
likely  to  hear  what  was  said  about  him,  and  has  never  heard 
any  remark  about  his  character — the  fact  that  a  person's 
character  is  not  talked  about  at  all  being,  on  grounds  of  com- 
mon experience,  excellent  evidence  that  he  gives  no  occasion 
for  censure,  or,  in  other  words,  that  his  character  is  good." 
It  was  held  accordingly  that  a  witness  might,  when  a  proper 
predicate  of  knowledge  had  been  laid,  be  permitted  to  testify 
negatively  to  one's  good  character  by  aflSrming  that  he  had 
never  heard  his  character  discussed,  or  spoken  of  by  any  one. 

To  the  same  eflfect  is  Oandolfo  v.  The  State,  11  Ohio  St. 
Rep.  114,  where  negative  evidence  of  a  defendant's  good 
character  was  allowed  to  be  given.  "Such  evidence,"  it  was 
said,  ''is  often  of  the  strongest  description ;  as,  where  a  char- 
acter for  truth  is  in  issue,  that  among  those  acquainted  with 


Digitized  by 


Googk 


182  SUPREME  COURT  [Dec.  Temi, 

[Hussey  V.  The  State.] 

the  party,  it  had  never  been  questioned;  and  so,  as  to  char- 
acter for  peace  and  quietness,  that  among  those  with  whom 
the  party  associates,  no  instance  has  been  known  or  heard  of, 
in  which  he  has  been  engaged  in  a  quarrel." 

In  State  v.  Nelson,  68  Iowa,  208,  the  same  rule  was  recog- 
nized, and  a  witness  was  allowed  to  testify  that  he  had  never 
heard  anything  against  the  defendant's  character  or  reputa- 
tion ;  the  court  observing  that,  in  the  absence  of  such  a  rule, 
"a  person,  who  had  so  far  lived  a  blameless  life  as  to  pro- 
voke but  little  discussion  respecting  his  character  would 
oftentimes  be  utterly  unable  to  support  his  character  when 
assailed." 

So  in  Davis  v,  Foster,  68  Ind.  258,  an  instruction  to  the 
jury  was  held  good,  which  asserted  that,  "if  a  man's  neigh- 
bors say  nothing  whatever  about  him,  as  to  his  truthfulness, 
that  fact  of  itself  is  evidence  that  his  general  reputation  for 
truth  is  good."  And  in  Davis  v.  Franke,  33  Grat  (Va.) 
413,  a  witness  who  had  an  opportunity  to  know  another^  s 
character  was  allowed  to  testify  that  he  never  heard  it  called 
in  question ;  Staples,  J.,  observing:  "Possibly,  in  many  cases, 
the  highest  tribute  that  can  be  paid  to  the  witness  is  that  his 
reputation  as  a  man  of  veracity  is  never  called  in  question,  or 
even  made  the  subject  of  conversation  in  the  community 
where  he  resides." 

In  Childs  v.  State,  55  Ala.  28,  a  witness,  who  claimed  to 
know  .the  character  of  another  witness,  "but  never  heard  his 
character  discussed,"  was  held  competent  to  speak  to  the 
question  of  character.  A  like  principle  was  declared  in 
Hadjo  v,  Gooden,  13  Ala.  718. 

Under  the  principle  established  by  these  authorities,  we 
hold  that  the  Cir3uit  Court  erred  in  excluding  the  question 
propounded,  as  to  whether  the  two  witnesses  named  in  the 
record  had  ever  heard  of  the  defendant's  having  any  other 
difficulty  except  the  one  in  question.  It  was  equivalent  to 
the  inquiry,  whether  the  witnesses  had  ever  heard  anything 
against  the  character  of  the  defendant  for  quiet,  peace,  or 
good  order;  and  should  have  been  allowed  by  the  court 

The  question  propounded,  calling  for  evidence  prima  facie 
relevant  and  legal,  the  refusal  to  allow  it  was  error,  although 
no  answer,  or  proposed  answer  of  the  witnesses  was  stated. 
Phoenix  Ins,  Co.  v.  Moog,  78  Ala.  284. 

5.  The  court  did  not  err,  however,  in  its  rulings  on  the 
evidence  otherwise  bearing  on  the  subject  of  the  defendant's 
character.     Particular  acts,  whether  good  or  bad,  or  the  repu- 
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tation  of  having  done  them,  can  not  be  shown  in  proof  or 
rebuttal  of  good  character,  on  the  direct  examination,  although 
the  rale  is  often  otherwise  on  cross-examination.  Evidence 
of  character  goes  to  general  repute,  not  particular  acts,  or 
specified  conduct,  the  parties  litigant  being  presumed  to  be 
prepared  to  meet  the  one  and  not  the  other,  which  might 
often  do  injustice  by  taking  by  surprise.  "This  point,"  says 
Mr.  Greenleaf,  "has  been  much  discussed,  but  may  now  be 
considered  at  rest"— 1  Greenl.  Ev.  (14th  Ed.),  §  461 ;  Steele 
V,  Stale,  83  Ala.  20;  Jones  v.  State,  76  Ala.  8;  Whart.  Grim. 
Ev.  §§  259-60.  Such  evidence,  moreover,  must  be  in  the 
nature  of  reputation,  and  not  the  individual  opinion  of  the 
witnesses  as  to  the  disposition  or  tendency  of  the -prisoner's 
mind. — Beg.  v,  Rowfon,  10  Cox  Or.  Cases,  25.  It  was  not 
competent  to  prove  that  the  defendant  was  a  member  of  the 
church;  or  that  he  was  "a  model  man"  in  respect  to  the  use 
of  profane  language,  which  he  had  been  charged  with  using. 
So,  the  mere  "opinion"  of  the  witness  Anderson  that  the  de- 
fendant ''was  a  timid  man,  and  would  rather  avoid  than  pro- 
voke a  diflSculty." 

6.  The  State  introduced  several  witnesses  who  testified 
to  the  good  reputation  of  the  deceased,  in  the  community  in 
which  he  lived,  for  peace  and  quiet.  The  defendant,  on  cross- 
examination,  was  permitted  to  inquire  of  these  witnesses,  by 
way  of  testing  the  ground  of  their  statement,  whether  they 
knew  or  had  ever  heard  of  various  specified  and  notorious 
difficulties  in  which  deceased  had  been  involved,  and  in 
which  he  had  used  or  threatened  to  use  a  deadly  weapon. 
These  witnesses  having  denied  that  they  had  ever  heard  of 
these  difficulties,  the  defendant  proposed  to  prove,  as  an  inde- 
pendent fact,  that  these  several  difficulties  had  actually  oc- 
curred, and  also  to  prove  their  notoriety.  The  declared 
object  of  this  evidence  was  to  impeach  these  witnesses.  This 
evidence  was  properly  excluded.  Under  the  rule  above  de- 
clared, it  was  incompetent  to  prove  these  specified  difficulties 
in  proof  or  rebuttal  of  good  character.  They  were  collateral 
and  irrelevant  to  the  issues  in  the  case.  And  the  rule  is  too 
well  settled  for  discussion,  both  in  practice  and  by  authority, 
that  "a  witness  can  not  be  cross-examined  as  to  any  fact, 
which  is  collateral  and  irrelevant  to  the  issues,  merely  for 
the  purpose  of  contradicting  him  by  oiher  evidence,  if  he 
should  deny  them,  and  thereby  discredit  his  testimony.  And, 
H  a  question  is  put  to  the  witness,  which  is  collateral,  or 
irrelevant  to  the  issue,  his  answer  can  not  be  contradicted  by 
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the  party  who  asked  the  question ;  but  it  is  conclusive  against 
him." — 1  Greenl.  Ev.  §449.  Of  course,  the  rule  is  different 
where  the  fact  inquired  about  is  material,  as  affecting  the 
credit  of  the  witness,  as  showing  bias  or  hostility  against  the 
opposite  party ;  or  where  the  witness  has  on  a  former  occa- 
sion given  a  contradictory  account  of  the  same  matter;  or 
where  one  of  the  parties  to  the  cause  had  offered  to  suborn 
his  testimony,  and  other  like  cases. — Bullard  v,  Lambert^ 
40  Ala.  210;  McHugh  v.  State,  31  Ala.  317;  Melhursf  v. 
Collier,  69  Eng.  C.  L.  377;  Harralson  v.  The  State,  82  Ala. 
47.  The  proposal  to  prove  the  notoriety  of  the  difficulties, 
in  refutation  of  the  denial  of  the  witnesses  that  they  had 
ever  heard  of  them,  was  necessarily  irrelevant,  if  the  facts 
themselves  were  so,  as  independent  transactions. 

7.  There  was  no  error  in  allowing  the  State  to  prove  the 
good  character  of  the  deceased  for  peace  and  quiet.  The 
ground  of  objection  to  this  evidence  seems  to  be,  that  the 
general  reputation  of  the  deceased  had  not  been  put  in  issue, 
but  only  the  particular  traits  of  his  character  as  a  quick- 
tempered, violent  man,  easily  provoked,  and  likely  to  provoke 
a  difficulty.  If  these  traits  of  disposition  are  provable  at 
all — which  we  do  not  decide — they  are  not  separable  from 
the  question  of  character.  It  is  plain  that  the  State  could 
rebut  this  evidence  by  proof  of  defendant's  reputation  for 
peace  and  quiet,  the  whole  question  of  character  often  going 
to  the  intent  with  which  an  alleged  crime  was  committed, 
"the  prevailing  character  of  the  party's  mind,  as  evinced  by 
the  previous  habits  of  his  life,  being  a  material  element  in 
discovering  that  intent  in  the  instance  in  question." — 1  Greenl. 
Ev.  §  54,  n.  3. 

8.  The  portion  of  the  court's  charge  which  seems  to 
have  been  copied  from  the  opinion  of  this  court  in  Armor  v. 
The  State,  63  Ala.  173,  was  a  correct  statement  of  the  la"w 
bearing  on  this  subject. — State  v,  McMurphy,  52  Mo.  251 ; 
Coleman  v.  State,  59  Miss.  490;  Kilgore  v.  State,  74  Ala.  1 ; 
Wei)ster's  case,  5  Cush.  (Mass.)  324;  Eam  on  Facts,  96-7. 

9.  The  testimony  of  Dr.  Dement,  to  the  effect  that  other 
physicians  concurred  with  him  in  his  opinion  as  to  the  na- 
ture of  the  wound  of  the  deceased,  was  clearly  hearsay,  €Jid 
not  admissible.  There  is  no  more  reason  for  permitting  the 
unsworn  assertions  of  experts  to  be  detailed  second-handed 
in  court,  than  the  like  testimony  of  other  persons.  Each  is 
equally  hearsay,  within  the  strictest  meaning  of  the  term. 
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A.  G.  S.  JR.  B.  Co.  V.  Arnold,  80  Ala.  600;  Vicksburg  &  Mer. 
R.  R.  Co.  V.  O'Brien,  119  U.  S.  99. 

10.  The  defendant's  wife  was  not  a  competent  witness 
for  him,  as  heretofore  uniformly  held  by  ns,  and  she  was 
properly  excluded  from  testifying. — Woods  v.  State,  76  Ala. 
35;  Johnson  V.  State,  47  Ala.  7;  3  Brick  Dig.  824,  §§  35-42. 

We  need  not  consider  in  detail  the  other  rulings  on  the  evi- 
dence. We  need  only  observe  that  we  discover  no  error  in 
them. 

The  other  points  raised,  as  to  the  alleged  irregularities  in 
the  organization  of  the  jury,  the  competency  of  the  juror 
Williams,  and  other  like  contentions,  need  not  be  considered, 
as  they  will  not  probably  arise  on  another  trial.  . 

The  judgment  will  be  reversed  for  the  error  above  pointed 
out,  and  the  cause  will  be  remanded  for  a  new  trial.  In  the 
meanwhile,  the  defendant  will  be  retained  in  custody  until 
discharged  by  due  course  of  law. 


Cooper  V.  The  State.  \,^ 

Indictment  for  Burglary. 

1.  Recent  possessian  of  stolen  goods;  flight  — The  possession  of  a  part 
of  the  stolen  goods,  recently  after  a  larceny  or  burglary,  imposes  on 
the  party  the  oniLS  of  explaining  how  he  acquired  them;  and  being 
unexplained,  in  connection  with  proof  of  attempted  flight  when  arrested 
for  the  offense,  would  authorize  a  conviction  lor  the  offense. 

From  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  Leroy  F.  Box. 

The  indictment  in  this  case  was  found  in  October,  1885, 
and  charged  that  the  defendant,  John  Cooper,  "with  intent 
to  steal,  broke  into  and  entered  the  store  of  W.  W.  Brame, 
in  which  goods  or  merchandise  was  kept  for  use,  sale,  or  de- 
posit" "On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
evidence  on  the  part  of  the  State  tended  to  show  that  the 
store  of  W.  W.  Brame,  in  which  goods  were  kept  for  sale, 
was  broken  into  and  entered  one  Saturday  night  in  the  sum- 
mer of  1885,  and  goods  stolen  from  it;  that  one  J.  H.  Duran, 
on  Tuesday  following,  being  in  search  of  the  persons  sus- 
pected of  the  burglary,  saw  the  defendant  at  a  distance  of 
two  or  three  hundred  yards,  heard  some  one  say  Bun,  and 
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saw  the  defendant  running  off ;  that  one  Hill  pursued  and 
overtook  him,  attempted  to  arrest  him,  and  told  him  it  was 
for  breaking  into  Mr.  Brame's  store;  that  the  defendant  then 
ran  off  again,  but  was  pursued  and  arrested  by  Hill;  that 
Hill  found  upon  his  person,  at  the  time  of  his  arrest,  a  new 
pocket-knife,  and  a  pair  of  socks  in  his  pocket;  and  said 
Brame  identified  said  articles  as  his  property,  and  a  part  of 
the  goods  stolen  from  his  store  on  the  night  of  the  burglary. 
The  evidence  for  the  State  tended  to  show,  also,  that  about 
a  sack-ful  of  goods,  consisting  of  various  articles,  were  stolen 
from  the  store  on  the  night  of  the  burglary,  the  greater  part 
of  which  was  found  in  the  possession  of  other  persons  than 
the  defendant.  This  being  substantially  all  the  evidence, 
the  court  charged  the  jury,  among  other  things,  that  if  they 
believed  from  the  evidence  the  burglary  was  committed  in 
Shelby  county,  within  three  years  before  the  finding  of  the 
indictment,  and  that  goods  were  also  stolen  from  the  house 
at  the  time  of  the  burglary,  and  that  the  defendant  was  found 
in  the  possession  of  a  part  of  the  goods  recently  after  the 
commission  of  the  burglary;  this  would  cast  on  him  the 
burden  of  explaining  his  possession  of  them.  To  this  charge 
the  defendant  excepted,  and  requested  the  following  charges 
in  writing:  (1.)  *If  the  jury  believe  the  evidence,  they  will 
find  the  defendant  not  guilty.'  (2.)  'The  defendant  is  not 
required  to  account  to  the  satisfaction  of  the  jury  for  his 
possession  of  the  goods,  although  the  jury  may  believe  that 
they  were  stolen.'  The  court  refused  each  of  these  charges, 
and  the  defendant  excepted  to  the  refusal  of  each." 

W.  L.  Gary,  and  A.  P.  Longshore,  for  appellant. 

W.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J. — There  is  no  error  in  the  charge  given  by 
the  court,  nor  in  the  refusals  to  charge  as  requested  by  the 
defendant.  The  burglary  was  committed  on  Saturday  night, 
and  the  defendant  was  arrested  on  the  following  Tuesday,  at 
which  time  some  of  the  articles  stolen  were  found  in  his 
possession.  His  attempted  flight,  upon  being  informed  of 
the  offense  of  which  he  was  accused  by  the  person  who  was 
endeavoring  to  arrest  him,  and  his  recent  possession  of  some 
of  the  stolen  articles,  were  facts  sufficient  to  authorize  the 
inference  that  he  was  guilty  of  the  burglary  with  which  he 
was  charged.  Though  the  court  might  have  declared,  as 
Vol.  lzxzvii. 
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matter  of  law,  that  the  poBsession  was  recent,  its  recency 
was  submitted  to  the  jury.  Without  charging  upon  the 
effect  of  the  evidence,  the  court  instructed  the  jury,  if  the 
defendant,  recently  after  the  commission  of  the  burglary, 
was  found  in  the  possession  of  a  part  of  the  goods  stolen, 
this  would  cast  on  him  the  burden  of  explaining  his  posses- 
sion. The  settled  rule  in  this  State  is,  that  the  possession 
of  goods,  recently  after  a  larceny  or  burglary,  which  were 
stolen  in  the  commission  of  the  offense,  imposes  on  the  pos- 
sessor tiie  onus  of  explaining  his  possession,  if  he  would 
repel  the  inference  of  complicity  in  the  crime.  Defendant 
offered  no  explanation  whatever.  The  sufficiency  of  the  evi- 
dence to  satisfy  the  jury  of  defendant's  guilt  beyond  a  rea- 
sonable doubt  was  submitted  to  them.  The  charge  did  not 
invade  their  province. — Neal  v.  State,  53  Ala.  465 ;  Ross  v. 
State,  82  Ala.  65;  Dodson  v.  State,  86  Ala.  60. 
Affirmed. 


Wynn  v.  The  State. 

Indictment  for  Slander. 

1.  Trial  by  court  without  jury;  revision  of  finding  on  facts. — A  trial 
by  jury  not  beinp;  demanded,  in  a  criminal  prosecution  before  tbe  Crim- 
inal Goart  of  Pike  (Sess.  Acts  1888-9,  p.  tt3l,  ^  7),  this  court  can  not 
review  the  conclusions  of  tbe  judge  on  the  evidence  adduced. 

2.  Hard  labor  for  county,  on  non-payment  of  fine  and  costs, — On  con- 
viction of  a  misdemeanor,  punishea  by  fine  only,  followed  by  a  sen- 
tence to  hard  labor  for  the  couniy  to  enforce  its  payment,  an  acfditional 
term  of  hard  labor  may  be  imposed  for  the  costs  (Code,  ^^  4502-04). 

Fbom  the  Criminal  Court  of  Pike. 

Tried  before  the  Hon.  Wm.  H.  Parks. 

The  defendant  in  this  case  was  indicted  for  verbal  slander 
in  charging  that  Jack  Parker  had  committed  perjury  in  tes- 
tifying as  a  witness  on  the  trial  of  a  criminal  prosecution 
against  said  defendant  and  his  son.  On  the  trial,  the  defend- 
ant pleaded  not  guilty,  but  did  not  demand  a  trial  by  jury. 
On  tiie  evidence  adduced,  all  of  which  is  set  out  in  the  bill 
of  exceptions,  the  court  adjudged  the  defendant  guilty,  and 
farther,  "that  the  following  punishment  be  awarded — a  fine 
of  $20,  and  ten  days  hard  labor  for  the  county,  and  the  costs 
of  this  proceeding;   and  the  fine  and  costs  not  being  pres- 
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ently  paid,  nor  judgment  confessed  therefor,  the  defendant 
mnst  also  perform  hard  labor  for  the  county  for  ten  days, 
and  an  additional  term,  not  exceeding  eight  months,  as  is 
sufiScient  to  pay  the  costs,  at  30  cents  per  day." 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Knowles  v.  State,  80  Ala,  9;  Bell  v.  State,  75  Ala.  25;  GiU 
liam  V.  State,  71  Ala.  10;  Cawthom  v.  State,  68  AIjl  157; 
Summers  v.  State,  70  Ala.  16. 

McCLELLAN,  J. — The  appellant,  having  waived  a  jury, 
was  tried  and  convicted  before  the  judge  of  the  Criminal 
Court  of  Pike  county.  The  exception  reserved  goes  only  to 
the  correctness  of  the  court's  finding  on  the  facts.  The 
statute  establishing  that  court  does  not  authorize  us  to  review 
the  conclusions  of  the  judge  on  the  evidence  adduced  before 
him. — Acts  1888-89,  p.  631.  Without  statutory  authority 
in  that  behalf,  this  court  has  no  jurisdiction  in  such  cases. 
Knowles  v.  State,  80  Ala.  9 ;  Bell  v.  State,  75  Ala.  25.  Were 
this  otherwise  in  the  present  instance,  appellant  would  take 
nothing  by  this  appeal.  The  judgment  below  is  abundantly 
supported  by  the  evidence. 

It  may  be  that  this  record  was  intended  to  bring  under 
review  the  action  of  the  Criminal  Court  in  sentencing  de- 
fendant to  hard  labor  for  the  payment  of  costs,  and  that  reli- 
ance in  that  regard  is  had  upon  the  opinion  of  this  court  in 
Ex  parte  Long,  at  this  term.  That  case,  in  respect  to  the 
imposition  of  hard  labor  for  costs,  has  been  reconsidered, 
and  the  opinion  modified,  so  as  to  leave  no  doubt  of  the 
power  to  impose  such  sentence. — Ex  parte  Long,  ante,  p.  47. 

The  judgment  of  the  Criminal  Court  is  affirmed. 


Ex  parte  Reynolds. 

U  iwj  Application  for  Habeas  Corpus  and  Certiorari. 
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frp— -^  entitled  **An  act  to  amend  section  3  of  an  act  entitled  'An  act  to  incor- 

115  2M  porate  the  town  of  Anniston,  Calhoun  county,'  approved  February  4. 

_^  1879"  (Sess.  Acta  1886-87,  pp.  307-32),  is  violative  of  the  constitutional 
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which  shall  be  clearly  expressed  in  the  title"  (Art.  iv,  ^  2),  because  it 
contains  more  than  one  subject,  and  because  no  one  of  its  subjects  is 
clearly  expressed  in  its  title. 

2.  Prohibiting  sale  of  spirituous  liquors  in  Anniston;  local  option; 
judicial  notice  of  election, — The  provision  contained  in  the  charter  of  An- 
niston, giving  the  authority  to  * 'license,  tax  and  regulate  grocers,  mer- 
chants, retailers,''  <&c.  (Sess.  Acts  1888-9,  p.  612,  $  7.  subd.  10),  does  not 
confer  the  power  to  prohibit  the  sale  of  spirituous  liquors  within  the 
corporate  limits ;  and  if  the  power  be  conferred  by  the  further  provision 
empowering  the  municipal  government  to  provide  for  the  punishment 
of  "any  offense  punishable  by  the  laws  of  the  State  of  Alabama"  (subd. 
22,  9  7),  it  must  be  shown  that  the  sale  of  liquor  there  is  prohibited  by 
law^,  since  Calhoun  county  is  governed  by  a  **local  option"  law,  and  the 
court  can  not  take  judicial  notice  of  the  result  of  an  election  held  under 
that  law. 

3.  Sentence  to  hard  labor,  under  municipal  ordinance, — A  sentence  to 
hard  labor,  imposed  by  a  municipal  court,  which  has  power  to  punish 
only  by  fine  or  imprisonment,  is  illegal  and  void,  and  the  defendant  is 
entitled  to  be  discharged  on  habeas  corpus. 

Application  by  petition  on  behalf  of  Jeflf.  Reynolds,  for 
the  writs  of  habeas  corpus  and  certiorari,  to  procure  his  dis- 
charge from  the  town  meu'shal  of  Anniston,  after  a  discharge 
had  been  refused  by  the  City  Court  of  Anniston,  Hon.  W. 
F.  Johnston  presiding.  The  exhibits  to  the  petition  show 
that  the  petitioner  was,  on  the  8th  May,  1889,  convicted  of 
"violating  prohibition  ordinance,"  and  sentenced  to  "thirty 
days  on  the  streets."  On  the  hearing  before  Judge  John- 
ston, two  municipal  ordinances,  were  read  in  evidence,  pro- 
hibiting the  sale  of  spirituous  liquors  within  the  corporate 
limits  of  Anniston,  and  punishing  such  sale  by  fine,  impris- 
onment, or  hard  labor.  One  of  these  ordinances  was  dated 
May  27,  1887;  and  the  other,  March  8th,  1889.  The  several 
statutes  relating  to  the  charter  of  Anniston,  or  the  material 
parts  thereof,  are  cited  and  stated  in  the  opinion  of  the  court. 
They  may  be  found  in  the  Sessions  Acts  as  cited,  and  are  too 
long  for  insertion  in  this  report. 

Macdonald  &  Williams,  for  the  petitioner. — (1.)  The 
act  approved  February  14,  1887,  purporting  to  amend  the 
charter  of  Anniston,  is  a  nullity,  being  in  palpable  violation 
of  the  constitutional  provision  as  to  the  title  and  subject- 
matter  of  statutes. — Ballentynev,  Wickersham,  75  Ala.  533; 
Medical  College  v.  Muldon,  46  Ala.  603.  (2.)  If  this  act 
ever  had  any  force  or  validity  at  all,  it  was  repealed  by  the 
later  amendatory  act  of  February  23d,  1889,  which  only  con- 
fers the  power  to  "license,  tax,  and  regulate;"  and  this  does 
not  include  the  power  to  prohibit — Miller  v.  Jones,  80  Ala. 
89.     (3.)  If  the  municipal  authorities  of  Anniston  have  any 
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power  to  puniBh  for  an  offense  against  the  State  laws  relating 
to  the  sale  of  liquors,  it  can  avail  nothing  in  this  case,  be- 
cause it  is  not  shown  that  Calhoun  is  a  ''prohibition^'  county; 
and  if  an  election  has  ever  been  held,  and  resulted  in  favor  of 
prohibition,  this  court  can  not  take  judicial  notice  of  the  fact. 
(4.)  The  power  to  punish  by  fine,  or  imprisonment,  does 
not  give  the  power  to  punish  by  hard  labor.  (5.)  The  vio- 
lation of  a  municipal  ordinance  is  not  a  ''crime,''  as  the  word 
is  used  in  constitutional  provisions. — Posey^s  case,  36  AIcl 
252;  5  Vroom,  N.  J.  Law,  367. 

Agee  &  Micou,  contra, — The  amendatory  charter  of  Peb- 
rucu-y  14th,  1887,  confers  express  authority  to  "license,  tax, 
regulate  or  prohibit  traffic  in  vinous,  malt,  or  spirituous 
liquors."— Sess.  Acts  1886-7,  par.  13,  subd.  11.  If  other 
parts  of  that  statute  be  unconstitutional,  because  not  included 
in  the  title,  they  may  be  rejected. — Pollard  v.  Wood,  40  Ala. 
77.  This  provision  is  not  repealed  by  the  later  charter  of 
February  23,  1889,  because  not  inconsistent  with  it;  and 
repeals  by  implication  are  never  favored.  Aside  from  these 
provisions,  the  sale  of  liquor  in  Calhoun  county  is  prohibited 
by  law,  and  this  court  must  take  notice  of  the  result  of  the 
election,  as  of  any  other  historical  fact — Ashley  v,  Martin^ 
50  Ala.  537 ;  Lewis  v.  Burton,  74  Ala.  317. 

STONE,  C.  J.— The  City  Council  of  Anniston,  by  an 
ordinance  adopted  March  8,  1889,  prohibited  the  sale  of  in- 
toxicants within  the  police  jurisdiction  of  that  city.  The 
penalty  prescribed  for  its  violation  is  a  fine  of  not  less  than 
one,  nor  exceeding  one  hundred  dollars,  or  imprisonment  or 
hard  labor  on  the  streets,  for  a  term  not  exceeding  six  months. 
Petitioner  was  convicted  under  this  ordinance,  and  sentenced 
to  thirty  days  hard  labor  on  the  streets.  Contending  that 
the  sentence  was  illegal,  petitioner  sued  out  a  writ  of  habeas 
corpus,  returnable  to  the  City  Court  of  Anniston.  That 
court  adjudged  the  sentence  to  be  lawful,  and  remanded  the 
petitioner  to  the  custody  of  the  city  authorities.  Thereupon 
petitioner  applied  to  this  court  for  appellate  habeas  corpus^ 
and  for  a  review  of  the  City  Court's  ruling. 

The  city  of  Anniston  appeared  by  counsel,  and  contests 
the  discharge.  It  is  admitted  that  the  petition  truly  sets 
forth  the  facts,  and  it  is  both  consented  and  desired  that  we 
consider  and  determine  the  merits  of  the  application,  with- 
out the  issue  of  the  preliminary  writ 
Vol.  lxxxvii. 
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The  act  "to  incorporate  the  town  of  Anniston,  Calhoun 
comity,  Alabama,"  was  approved  February  4,  1879. — Seas. 
Acts,  353.  It  consists  of  eight  sections,  and  conforms  in 
the  main  to  the  usual  routine  observed  in  the  incorporation 
of  towns  by  special  enactment.  Section  1  gives  the  dimen- 
sions of  the  town.  Section  2  provides  for  holding  elections. 
Section  3  prescribes  the  oath  of  office,  constitutes  the  intend- 
ant  and  councilmen  a  body  corporate,  with  authority  to  sue 
and  be  sued — the  intendant  to  preside  and  preserve  order 
and  decorum  at  all  meetings  of  the  council ;  and  empowers 
the  corporation  "in  general  to  do  and  perform  all  acts  which 
are  incident  to  bodies  corporate,  and  to  purchase,  hold  and 
dispose  of,  for  the  benefit  of  said  town,  real,  personal  and 
mixed  property,  to  the  value  of  twenty  thousand  dollars." 
We  have  now  summarized  all  the  powers  conferred  by  the 
third  section.  All  other  powers  usually  granted  to  munici- 
pal corporations  are  granted  in  the  other  sections  of  the 
statute.  Among  these  are  the  power  to  open,  improve  and 
light  the  streets ;  to  levy  taxes ;  to  prevent  nuisances ;  to 
establish  a  police,  jail,  or  guard-house ;  to  impose  and  pro- 
vide for  inflicting  punishment;  to  grant  occupation  licenses; 
to  regulate  places  of  amusement,  and  to  preserve  the  good 
order  and  quiet  of  the  town  by  appropriate  ordinances  and 
their  enforcement.  We  have  only  glanced  at  the  powers 
conferred  by  sections  4  to  8,  inclusive.  To  be  fully  under- 
stood, they  must  be  read. 

The  act  with  the  title  "To  amend  section  3  of  an  act  enti- 
tled *An  act  to  incorporate  the  town  of  Anniston,  Calhoun 
county,  Alabama,'  approved  FebrueuT'  4,  1879,"  was  approved 
February  14, 1887.— Sesa  Acts,  pp.  307  to  332.  Under  this 
caption,  or  title,  will  be  found  a  most  elaborate  statute, 
changing  the  name  of  the  corporation  to  that  of  "The  Mayor 
and  City  Council  of  Anniston."  It  then  proceeds  to  enu- 
merate and  confer  all  the  powers  deemed  necessary  to  a  full- 
rigged  city  government,  with  great  fullness  and  particularity 
of  detail.  It  not  only  specifies  and  confers  all  the  powers 
which  the  entire  act  of  February  4,  1879,  had  conferred,  but 
it  enumerates  and  grants  many  other  powers  necessary  to  a 
well  appointed  city  governmeni  It  then  expressly  repeals 
sections  4,  5,  6,  7,  and  8,  of  the  act  approved  February  4, 
1879.     This  act  also  must  be  read  to  be  understood. 

Our  constitution,  Article  IV,  section  2,  declares  that  "Each 
law  shall  contain  but  one  subject,  which  shall  be  clearly  ex- 
pressed in  the  title."     The  title  of  the  present  enactment  is 
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to  amend  section  3  of  the  act  approved  February  4,  1879. 
No  one  reading  that  section  would  have  the  slightest  intima- 
tion of .  one  tenth  of  the  provisions  contained  in  the  act  ap- 
proved February  14,  1887.  And,  in  addition  to  this,  the 
later  enactment  repeals  the  last  five  sections  of  the  older 
statute.  It  thus  violates  each  of  the  provisions  of  the  con- 
stitutional clause  copied  above.  It  contains  more  subjects 
than  one,  and  neither  of  the  subjects  of  which  it  treats  is 
sufficiently  expressed  in  the  title,  if  indeed  it  is  expressed  at 
all.  In  Ballentyne  v,  Wickersham,  75  Ala.  533,  we  consid- 
ered this  subject  so  fully,  that  we  consider  it  unnecessary  to 
reproduce  the  argument. — Chiles  v,  Monroe,  4  Mete.  72; 
State  V,  Harrison,  11  La.  An.  122 ;  Dorsejfs  Appeal,  72  Pa. 
St.  192;  People  v.  Allen,  42  N.  Y.  404. 

The  attempted  enactment  of  February  14,  1887,  being 
unconstitutional,  can  exert  no  influence  whatever  in  the  decis- 
ion of  this  case.  It  not  only  failed  to  confer  the  power  it 
assumed  to  confer,  but  it  failed  to  repeal  any  part  of  the  act 
of  February  4,  1879.  We  must,  then,  decide  this  case  as  if 
the  act  of  February  14,  1887,  had  never  been  attempted  to 
be  enacted. 

The  authority  of  the  city  government  of  the  city  of  Annis- 
ton  to  prohibit  the  sale  of  intoxicants  must,  then,  be  deter- 
mined by  the  act  approved  February  23,  1889. — Sess.  Acts, 
601  to  624.  It  is  not  contended  that  act  is  unconstitutional ; 
and  if  such  contention  were  made,  we  discover  nothing  in 
the  statute  to  authorize  us  to  question  its  constitutionality. 
Subdivision  10  of  section  7  of  that  act — p.  612 — is  the  only- 
provision  which  bears  directly  on  this  question.  It  confers 
the  power  to  "license,  tax  and  regulate  grocers,  merchants, 
retailers,"  Ac,  but  it  confers  no  power  to  prohibit  the  sale  of 
liquors. — Miller  v.  Jones,  80  Ala.  89. 

It  is  contended,  in  opposition  to  relief,  that  subdivision 
22  of  section  7  supplies  the  requisite  authority.  That  sub- 
section does  empower  the  city  government  to  provide  for  the 
punishment  "of  any  oflfense  punishable  by  the  laws  of  the 
State  of  Alabama."  But  it  empowers  the  municipal  authori- 
ties to  punish  such  case  by  fine  or  imprisonment.  It  confers 
no  authority  to  impose  labor  on  the  streets  as  a  punishment. 
So,  if  it  be  true,  as  contended,  that  Calhoun  is  a  prohibition, 
county,  and  that  the  sale  of  intoxicants  in  that  county  is,  in 
consequence,  an  "oflfense  punishable  under  the  laws  of  Ala- 
bama," that  is  no  answer  to  the  present  application.  The 
punishment  inflicted  in  the  present  case  is  labor  on  the 
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streets,  when,  even  according  to  the  contention,  the  statute 
only  authorizes  fine  and  imprisonment.  Conceding  the  en- 
tire scope  of  the  argument,  the  petitioner  is  illegally 
restrained  of  his  liberty,  for  the  mayor  had  no  power  to 
impose  the  kind  of  punishment  he  did  inflict — State,  ex  ret 
Long,  which  cites  the  authorities ;  ante,  p.  47. 

We  must  not  be  understood,  however,  as  deciding  that,  if 
the  punishment  had  been  either  fine  or  imprisonment,  the  pro- 
vision of  the  statute  we  are  considering  would  have  upheld 
the  conviction.  Calhoun  is  not  absolutely  a  prohibition 
county.  The  statute  authorizes  a  popular  election,  to  deter- 
mine whether  intoxicating  liquors  shall  be  sold  in  the  county, 
or  their  sale  prohibited. — Act  approved  December  7,  1886 
— Sess.  Acts,  671 — and  act  approved  February  26,  1887. 
Sess.  Acts,  700.  We  have  decided  that  we  will  not  take 
judicial  cognizance  that  the  county  had  voted  for  prohibition. 
Orider  v.  Tally,  77  Ala.  422.  We  need  not  decide,  if  the 
county  did  so  vote,  that  this  would  constitute  a  violation  of 
the  prohibition  an  '^offense  punishable  by  the  laws  of  the 
State  of  Alabama,'^  so  that  the  city  government,  by  an  ordi- 
nance, could  make  it  a  punishable  offense  against  the  muni- 
cipality.    We  decide  nothing  on  this  question. 

The  petitioner  is  illegally  restrained  of  his  liberty,  and  is 
entitled  to  his  discharge. 

The  writs  of  habeas  corpus  and  certiorari  will  be  granted, 
unless  the  petitioner,  on  being  certified  of  this  opinion,  is 
content  to  renew  his  application  before  a  court  of  original 
jurisdiction. 


Smoke  v.  The  State. 


Indictment  for  Arson.  \\}^  ^tei 

1.  Sufficiency  of  indictment;  averment  of  ownership  of  building. — A.n 
indictment  which  charges  the  burning  of  a  "cotton-house  containing 
cotton  of  M.  B."  (Code,  §  3781),  is  fatally  defective,  in  not  alleging  with 
sufficient  clearness  the  ownership  of  the  house. 

Prom  the  City  Court  of  Selma. 
Tried  before  the  Hon.  JoNA.  Haralson. 
The  indictment  in  this  case  contained  four  counts,  the  first 
charging  that  the  defendant  ^^willfuUy  set  fire  to  or  burned 
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the  cotton-house  containing  cotton  of  Montgomery  Beasley ;" 
the  second,  ^'fche  cotton-pen  containing  cotton  of  Montgom- 
ery Beasley;"  the  third,  "the  cotton-house  containing  cotton 
of  Bettie  Beasley ;"  and  the  fourth,  "the  cotton-pen  contain- 
ing cotton  of  Bettie  Beasley."  There  was  a  demurrer  to  the 
indictment,  and  also  a  motion  in  arrest  of  judgment,  because 
the  indictment  did  not  allege  the  ownership  of  the  building 
alleged  to  be  burned;  each  of  which  was  overruled. 

W.  L.  Mabtin,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  indictment,  in  our  opinion,  was 
bad,  in  failing  to  aver  with  sufficient  clearness  the  ownership 
of  the  "cotton-house,"  or  "cotton-pen,"  alleged  to  have  been 
set  fire  to,  or  burned.— Grim.  Code,  1888,  §  3781.  Each  of 
the  four  counts  must  be  construed  to  aver  only  the  ownership 
of  the  cotton  contained  in  the  house  or  pen,  and  not  of  the 
structure  itself  which  contained  the  cotton. 

The  demurrer  should  have  been  sustained,  and  it  was  error 
to  overrule  ii 

The  judgment  will  be  reversed,  and  the  usual  order  made 
for  holding  the  defendant  in  custody  until  legally  discharged. 

Reversed  and  remanded. 


Ballou  V.  The  State. 

Indictment  for  Peddling  without  License. 

1.  Peddling;  selling  stoves  by  sample. — Under  an  indictment  wliicli 
charges  that  the  defendants  engaged  in  the  business  of  peddling  in  a. 
two-horse  wagon,  without  a  license  as  required  by  law  (Code,  §  629  , 
subd.  31,  40),  a  conviction  can  not  be  had  on  proof  that  they  were  the 
agents  of  a  foreign  company  engaged  in  the  manufacture  of  stoves;  that 
one  of  them  travelled  about  in  a  wairon,  carrying  a  single  stove  with, 
him,  selling  stoves  b}^  the  sample,  and  takini^  the  purchaser's  note  pay- 
able on  delivery  within  sixty  days;  and  that  the  other  afterwards  car- 
ried the  stoves  around  in  a  waa:on,  delivered  them,  and  received  pay- 
ment of  the  notes,  if  the  purchasers  elected  to  pay  cash  at  a  reduced 
price. 

From  the  Circuit  Conrt  of  Geneva. 
Tried  before  the  Hon.  Jesse  M.  Cabmiohael. 
Vol.  lxxxvii. 
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W.  D.  RoBEBTS,  for  appellants. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

CLOPTON,  J. — The  indictment  charges  the  defendants 
with  a  violation  of  the  revenue  law,  by  engaging  in,  or  car- 
rying on  the  business  of  peddling,  in  a  wagon  drawn  by  two 
horses,  without  a  license.  The  evidence  shows  the  facts  to 
be  as  follows:  The  only  article  sold  or  delivered  by  the  de- 
fendants was  a  stove,  called  the  "Wrought  Iron  Range 
Stove,"  which  was  manufactured  in  St.  Louis,  Missouri,  by 
a  company  having  their  principal  place  of  business  in  that 
city.  The  stoves  were  shipped  from  St.  Louis,  by  the  car- 
load, to  Caryville,  Florida,  and  kept  in  a  warehouse  for  de- 
livery as  sales  were  made.  The  defendants  were  agents  of 
the  company,  one  being  the  managing  agent,  having  his 
place  of  business  in  Geneva  in  this  State ;  and  the  others, 
salesmen  and  delivery-men.  The  following  was  the  mode  of 
doing  business:  The  managing  agent  sent  salesmen,  who 
would  go  through  the  country,  carrying  a  sample  stove  in  a 
two-horse  wagon,  from  house  to  house,  and  procure  orders 
for  stoves.  When  an  order  was  obtained,  the  purchaser  gave 
a  note  for  sixty-five  dollars,  conditioned  to  be  void  if  the 
stove  was  not  delivered  in  thirty  days.  The  orders  and  notes 
were  delivered  to  the  managing  agent,  who,  within  twenty 
or  thirty  days  thereafter,  would  send  other  men  with  stoves, 
in  two-horse  wagons,  to  deliver  on  the  orders,  and  put  them 
up  for  the  purchasers.  These  men  took  the  notes  with  them, 
to  give  the  purchaser  an  opportunity  to  pay  the  cash  price  of 
sixty  dollars,  if  he  preferred,  which  he  had  the  option  to  do. 
The  sample  stove  was  not  sold  by  the  salesman,  but  was 
usually  left  on  his  return  from  a  trip  to  Geneva,  for  the  de- 
livery-man, at  the  last  house  at  which  he  procured  an  order, 
who  sometimes,  by  agreement  with  the  purchaser,  would  put 
it  up,  instead  of  the  stove  carried  for  that  purpose. 

On  these  facts,  the  question  is,  were  the  defendants  re- 
quired to  take  out  a  license  as  peddlers,  under  sub-division 
31  of  section  629  of  Code,  1886.  There  being  nothing  in 
the  context  indicating  a  different  intention,  the  term  peddler 
must  be  construed  in  its  ordinary  popular  sense.  In  Ran- 
dolph V.  Yellowstone  Kii,  83  Ala.  474,  its  popular  significa- 
tion is  said  to  be,  "a  small  retail  dealer,  who,  carrying  his 
merchandise  with  him,  travels  from  house  to  house,  or  from 
place  to  place,  either  on  foot  or  on  horse-back,  or  in  a  vehicle 
10 
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drawn  by  one  or  more  animals,  exposing  his  goods  for  sale, 
and  selling  them."  The  distinctive  feature  does  not  consist 
in  the  mode  of  transportation,  though  one  of  the  statutory 
modes  is  essential  to  constitute  a  peddler,  but  in  the  fact 
that  a  peddler  goes  from  house  to  house,  or  place  to  place, 
carrying  his  articles  of  merchandise  with  him,  and  concur- 
rently sells  and  delivers.  The  defendants,  who  were  sales- 
men, carried  no  stoves  with  them,  but  sold  by  sample,  and 
took  orders  for  subsequent  delivery;  and  the  defendants  who 
delivered  made  no  sales.  They  were  not  peddlers,  in  the 
sense  in  which  the  term  is  ordinarily  understood. 

The  conclusion,  that  the  business  in  which  they  were  en- 
gaged is  not  within  the  provision  relating  to  peddlers,  does 
not  rest  solely  on  unaided  construction.  If  not  rendered 
conclusive,  it  is  strongly  supported  by  the  different  and  spe- 
cific provisions  of  the  revenue  law,  classifying  other  itinerant 
dealers  in  goods,  weu'es  and  merchandise,  and  companies  or 
persons  engaged  in  selling  stoves  or  ranges.  As  one  of  the 
occupations  for  which  a  license  is  required,  subdivision  34  of 
section  629  provides:  "For  transient  or  itinerant  auc- 
tioneers, or  dealers  in  goods,  wares  and  merchandise,  other 
than  licensed  peddlers,  and  other  than  travelling  agents  of 
whole-sale  dealers  in  said  articles,  making  sale  thereof  by 
sample,  fifty  dollars."  And  sub-division  40  of  the  same 
section  specially  provides:  "Each  sewing-machine,  stove, 
range  or  clock  company,  selling  sewing-machines,  stoves, 
ranges,  or  clocks,  either  in  person,  or  through  agents,  or  con- 
signees, and  all  persons  who  engage  in  the  business  of  sell- 
ing sewing-machines,  stoves,  ranges  or  clocks,  shall  pay  to 
the  State  twenty-five  dollars  for  each  county  in  which  they 
may  so  sell."  There  is  an  exception  in  favor  of  merchantis 
engaged  in  a  general  business,  which  is  only  material  as 
showing  that  the  legislature  exacted  a  license  only  for  those 
who,  it  was  contemplated,  would  be  itinerant,  going  from 
county  to  county.  Thus  it  appears,  that  the  legislature  has 
arranged,  as  to  requirement  of  licenses,  different  kinds  of 
itinerant  dealers  into  sepeu'ate  and  distinct  classes,  making 
variant  provision  for  each.  The  defendants,  being  engaged 
in  the  sole  business  of  selling  stoves  as  agents  of  the  manu- 
facturing company,  come  within  the  letter  of  sub-division  40 ; 
and  being  included  in  this  provision  of  the  revenue  law,  are, 
by  clear  implication,  excluded  from  the  operation  of  sub- 
division 31.     A  double  license  fee  will  not  be  intended. 

It  is  said,  however,  that  subdivision  40  is  unconstitutional 
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as  to  foreign  companies  or  persons,  on  the  authority  of  State 
V,  AgeCj  83  Ala.  110.  This  question  it  is  unnecessary  to 
decide ;  for  its  unconstitutionality,  if  conceded,  would  not 
destroy  or  impair  its  effect  as  evidence  of  the  legislative 
intent,  nor  operate  to  bring  the  defendants  within  a  class  not 
intended. 
Reversed  and  remanded 


PrestTVOod  v.  The  State. 

Indictment  for  Enticing  away  Laborer, 

1.  Constituents  of  offense;  consent  of  employer. — The  consent  of  the 
employer,  expressed  in  writing,  or  given  in  the  presence  of  a  credible 
person,  is  a  defense  to  a  prosecution  for  enticing  away  a  laborer  in  ser- 
vice under  a  written  contract  (Code,  §  3767) ;  if  the  consent  is  condi- 
tional, as  on  payment  of  the  amount  aue  the  employer,  performance  of 
the  condition  must  be  shown ;  and  the  person  in  whose  presence  the 
consent  is  given  being  presumed  to  be  credible,  in  the  absence  of  evi- 
dence to  the  contrary,  the  defendant  is  entitled  to  have  the  jury  pass 
on  the  sufficiency  of  the  evidence. 

2.  Local  jurisdiction. — If  the  employer  and  the  defendant  resided 
near  each  other,  but  in  adjacent  counties,  and  the  acts  requisite  to  the 
consummation  of  the  offense  occurred  in  both  counties,  the  jurisdiction 
is  in  either.     (Code,  §  3719.) 

Fbom  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

W.  L.  Martin,  Attorney-General,  for  the  State. 

.  CLOPTON,  J. — The  defendant  was  indicted  under  sec- 
tion 3757  of  Code  of  1886,  which  •  makes  penal  knowingly 
interfering  with,  hiring,  employing,  enticing  away,  or  induc- 
ing to  leave  the  service  of  another,  any  laborer  or  servant, 
who  has  contracted  in  writing  to  serve  such  other  person  for 
a  specified  time,  not  to  exceed  one  year,  before  the  expiration 
of  the  time  so  contracted  for,  without  his  consent  given  in 
writing,  or  in  the  presence  of  some  credible  person.  The 
purpose  of  the  statute  is  the  protection  of  tiie  employer 
against  unlawful  interference  with  his  laborers,  who  have 
contracted  in  the  prescribed  manner.  His  consent  given  in 
writing,  or  in  the  presence  of  some  credible  person,  is 
recjuisite  to  justification  or  exQUse;  but  the  consent  may  be 
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conditional,  and,  on  the  performance  of  the  condition,  con- 
stitutes a  full  defense.  There  was  evidence  on  the  part  of 
defendant,  tending  to  show  that  the  party  with  whom  the 
laborer  had  contracted  in  writing,  consented,  in  the  presence 
of  John  Prestwood,  who,  in  the  absence  of  proof  to  the  con- 
trary, is  presumed  to  be  credible,  that  defendant  might  hire 
him,  if  he  would  pay  the  employer  the  amount  due  him  by 
the  laborer,  and  that  the  amount  claimed  to  be  due  was  paid. 
If  these  be  the  facts,  the  defendant  did  not  commit  the 
offense  denounced  by  the  statute.  Defendant  had  the  right 
to  ask  that  the  sufficiency  of  the  evidence  to  establish  these 
facts  should  be  submitted  to  the  jury.  The  third  charge 
requested  by  defendant  hypothetically  states  these  facts,  and 
should  have  been  given. 

The  local  jurisdiction  is  not  necessarily  in  the  county  in 
which  the  defendant  made  the  contract  of  hire  with  the 
laborer.  If  the  acts  requisite  to  the  consummation  of  the 
offense  occurred  in  both  the  counties  of  Dale  and  Coffee, 
the  jurisdiction  is  in  either  county. — Code,  1886,  §3719, 

Beversed  and  remanded. 


Bx  parte  Printup;  Ex  parte  Elliott. 

Applications  for  Mandamus  to   Chancellor^  on  refusal  to 
allow  Petitioners  to  come  in  as  Parties. 

1 .  Intervention  of  third  persons  as  parties  by  petition  — By  the  general 
rule  of  practice  in  courts  of  equity,  third  persons  can  not  be  allowed  to 
come  in  as  parties  to  a  pending  suit  on  their  own  motion,  or  by  petition, 
against  the  objection  of  the  complainant;  but  are  required  to  propound 
their  Interests  by  original  bill  in  the  nature  of  a  cross-bill,  or  in  the 
nature  of  a  supplemental  bill. 

2.  Same, — The  only  recognized  exceptions  to  this  general  rule  are — 
1st,  that  the  beneficiaries  of  a  trust  are  sometimes  allowed  to  intervene 
by  petition  in  a  suit  to  which  the  trustee  is  a  party ;  and,  2d,  where 
a  person  has  an  interest  in  a  fund  which  is  in  the  custody,  or  under  the 
control  of  the  court,  and  he  desires  to  secure  its  proper  administration 
and  distribution. 

Applications  by  petition,  by  John  S.  Printup  and  James 
M.  Elliott,  respectively,  for  the  writ  of  mandamus  to  Hon. 
8.  K.  McSpadden,  presiding  in  the  Chancery  Court  of 
Etowah,  requiring  and  commanding  him  to  allow  them  to 
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intervene  as  parties  in  a  suit  pending  in  said  court  between 
other  persons,  on  the  facts  stated  in  the  opinion  of  the  court. 

John  T.  Morgan,  for  the  petitioners,  cited  Cook  on  Stock- 
holders, §  659;  2  Black,  715;  Bayliss  v.  Railroad  Co.^ 
2Bis8.  193;  Stout  v.  Lye,  103  U.  8.  66;  Branson  v.  RaiU 
road  Co.,  2  Wall.  285,  304;  34  Texas,  125;  Scott  v.  Ware, 
64  Ala.  182;  Lyons  v,  Hamner,  84  Ala.  197;  Bingham  v. 
Jones,  84  Ala.  202 ;  Ex  parte  Branch,  53  Ala.  140 ;  Carlin 
V,  Jones,  55  Ala.  624;  Dodge  v.  Woolsey,  18  How.  331; 
105  U.  S.  13;  111  U.  S.  518;  52  Me.  115. 

Jno.  H.  Disque,  Wm.  H.  Denson,  and  R  F.  Fouche, 
contra,  cited  Ex  parte  Branch,  53  Ala.  140;  Renfro  Bros.  v. 
Ooetter,  Weil  &  Co.,  78  Ala.  311;  Hill  v.  Mil^r,  9  GiU  &  J. 
73;  Ba7ik  v.  Man.  Co.,  10  Paige,  481;  6  Blatch.  151;  Story's 
Eq.  PI.  §  72;  Dan.  Ch.  Pr.,  vol.  1,  p.  190. 

McCLELLAN,  J.— On  April  29,  1889,  John  S.  Printup 
filed  his  petition  in  the  Chancery  Court  of  Etowah,  setting 
forth  a  state  of  facts,  which  it  is  unnecessary  to  recapitulate 
here,  tending  to  show  that  he  had  an  interest  in  the  subject- 
matter  involved  in  a  cause  pending  in  that  court,  in  which 
Daniel  S.  Callahan  was  complainant,  and  the  Borne  &  Deca- 
tur Railroad  Company  and  others  were  defendants;  and 
prayed  therein  "that  he  may  be  admitted  as  a  party  defend- 
ant in  said  cause  in  this  honorable  court,  to  defend  against 
the  bill  of  the  American  Trust  Company"  (a  defendant 
which  had  filed  a  cross-bill),  "in  the  same  manner  and  with 
the  same  eflPect  as  he  would  have  been  if  originally  made  a 
party  defendant  therein,  and  that  he  may  make  his  defense 
by  motion,  demurrer,  plea,  or  answer." 

On  22d  of  May,  1889,  James  M.  Elliott  filed  his  petition 
in  said  court,  propounded  therein  the  interest  of  the  estate 
of  Daniel  S.  Printup  in  the  subject-matter  of  said  suit,  and 
prayed  to  be  appointed  administrator  ad  litem  of  Printup's 
estate,  and  in  that  capacity  to  be  admitted  into  the  cause  as  a 
party,  "to  defend  and  protect  the  interests  of  said  estate  as 
he  may  be  advised,  by  answer,  cross-bill,  plea  or  demurrer 
to  the  bill  and  cross-bill,  or  any  other  pleading  in  said  cause ; 
and  also  in  any  original  suit  that  should  be  instituted  by 
petitioner  in  said  court  of  chancery  to  secure  full  justice 
and  equity  to  said  estate." 

On  May  24, 1889,  a  decree  was  entered,  denying  the  peti- 
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tion  of  James  M.  Elliott;  and  on  motion  of  the  complainant 
in  the  cross-bill,  striking  the  petition  of  John  0.  Printup 
from  the  files.  Motions  are  now  made  in  this  court  for  writs 
of  mandamuSy  to  compel  the  chancellor  to  reinstate,  and 
grant  the  prayers  of  said  petitions,  respectively. 

It  is  manifest  from  the  foregoing  statement,  that  the  pur- 
pose of  the  petitioners  is  to  intervene  generally  in  a  pending 
cause,  and  to  exercise  therein  all  the  rights  of  original  par- 
ties. It  is  also  clear,  from  the  record  exhibited  in  this  case, 
that  the  privilege  to  thus  intervene  is  not  claimed  by  the 
petitioners  upon  any  idea  of  a  trust  relation  existing  be- 
tween them  and  the  parties  in  the  court,  or  upon  any  the- 
ory that  a  fund  is  being  administered  in  this  proceeding,  in 
which  the  petitioners  are  entitled  to  share,  and  that  they 
should  be  allowed  to  come  in  merely  for  the  purposes  of  dis- 
tribution. On  the  contrary,  it  is  patent  that  this  case  in- 
volves— pretermitting  consideration  of  the  power  of  the 
court  in  any  case  to  appoint  an  administrator  ad  litem  of  an 
estate  not  before,  in  any  manner,  represented  in  the  litiga- 
tion— the  naked  question  of  the  right  of  a  strauger,  on  his 
own  petition,  and  against  the  objection  of  the  parties  litigant, 
to  be  made  a  party  to  the  record.  To  a  satisfactory  deter- 
mination of  this  question,  a  brief  review  of  the  authorities 
will  be  advantageous,  if  not  essential. 

The  result  of  the  adjudged  cases  is  stated  by  text-writers 
to  be,  that  a  motion  to  be  admitted  as  a  defendant  in  a  suit 
is  irregular,  and  that  in  equity  jurisprudence  there  is  no 
such  practice  as  making  a  person  a  defendant  in  a  pending 
cause  upon  his  own  application,  and  over  the  objection  of 
the  complainant— 1  Daniel's  Oh.  PI.  &  Pr.  287. 

Upon  this  general  rule  but  two  exceptions  have  been  en- 
grafted. One  of  these,  growing  out  of  trust  relations 
between  a  party  and  third  persons^relations  which  do  not 
exist,  as  we  have  seen,  in  this  case — is  thus  formulated  by 
Judge  Story:  "If  the  cestuis  que  trust  should  not  be  made 
parties  to  the  suit,  and  their  interests  are  apparent,  a  court  of 
equity  will  sometimes,  as  a  matter  of  indulgence,  and  to  pre- 
vent further  delay  and  expense,  allow  them  to  bring  forward 
their  claims  by  petition,  in  order  to  have  their  interests 
ascertained,  and  their  rights  protected." — Story  Eq.  PL  §  208 ; 
Drew  V.  Harman,  5  Price,  319. 

The  other  exception  is  illustrated  in  those  cases  where  the 
petitioner  desires  to  intervene  only  for  the  purpose  of  the 
proper  administration  and  distribution  of  a  fund,  which  is 
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in  the  custody  or  control  of  the  court,  and  in  which  he, 
though  not  a  party,  is  entitled  to  share. — Carlin  v.  Jones, 
55  Ala.  630. 

In  Shields  v.  Barrow,  17  Howard,  417,  it  is  said:  "If  the 
plaintiff  desires  to  make  new  parties,  he  amends  his  bill,  and 
makes  them.  If  the  interest  of  the  defendant  requires 
their  presence,  he  takes  the  objection  of  non-joinder,  and 
the  plaintiff  is  forced  to  amend,  or  his  bill  is  dismissed.  If, 
at  the  hearing,  the  court  finds  that  an  indispensable  party  is 
not  on  the  record,  it  refuses  to  proceed.  These  remedies 
cover  the  whole  subject"  of  the  introduction  of  new  parties 
into  a  pending  cause. 

In  Drake  v.  Goodrich,  6  Blatch.  151,  it  is  said,  that  no 
such  practice  is  known  in  equity,  as  making  a  person  a 
defendant  to  a  suit  on  his  own  application,  or  as  compelling  a 
plaintiff  to  join  as  co-plaintiff  a  person  not  a  party,  on  the 
application  of  such  person. 

To  the  same  effect  is  the  case  of  Coleman  v.  Martin, 
6  Blatch.  119. 

And  these  cases  are  referred  to  in  the  case  of  Stretch  v. 
Stretch,  2  Tenn.  Ch.  140,  and  the  principle  announced  in 
them  fully  indorsed.  In  the  latter  case,  as  in  the  case  at 
bar,  the  subject-matter  of  the  litigation  was  in  the  hands  of 
a  receiver,  who  had  been  appointed  in  the  suit  to  which  the 
petitioners  sought  to  be  made  parties.  Chancellor  Cooper, 
in  delivering  the  opinion  in  that  case,  uses  this  language: 
"Where  there  is  no  privity,  a  stranger  interested  in  the  sub- 
ject-matter or  objects  of  a  suit  must  bring  forward  his  claim 
by  an  original  bill  in  the  nature  of  a  supplemental  bill,  or 
in  the  nature  of  a  cross-bill,  as  the  case  may  be,  so  that 
those  interested  adversely  may  have  process,  with  a  copy  of 
the  bill,  served  on  them,  and  may  have  an  opportunity  to 
avail  themselves  of  the  regular  modes  of  defense  against 
such  bill;  and  even  where  a  third  person  claims  under  or 
in  privity  with  one  of  the  parties  litigant,  his  interest  can 
only  be  brought  before  the  court  by  bill.  It  can  not  be  done 
by  petition. — Foster  v.  Deacon,  6  Itfd.  59 ;  Carow  v.  Mowatt, 
1  Edw.  Ch.  9." 

The  case  of  Searles  v.  J.;  P.  &  M.  R,  R.  Co.,  2  Woods, 
621,  involved  a  relationship  between  the  petitioning  and  liti- 
gant parties,  very  like  that  existing  in  the  facts  in  this  case. 
That  was  a  bill  filed  by  the  owners  of  the  first-mortgage 
bonds  of  a  raiboad,  to  foreclose  the  mortgage,  and  sell  the 
road  in  payment  of  the  bonds.     The  petitioner  claimed  to 
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be  the  owner  of  second-mortgage  bonds  of  the  defendant 
company,  and  as  such  desired  to  set  up  certain  equities  he 
had'  against  the  right  of  complainant  to  foreclose  and  apply 
the  proceeds  of  foreclosure  to  the  payment  of  the  first-mort- 
gage bonds.  The  motion  to  be  made  a  party  was  denied  by 
Mr.  Justice  Bbadley  ;  and  it  was  held,  that  "a  complainant 
can  not  be  compelled  to  add  parties  to  his  bill,  if  he  chooses 
to  take  the  responsibility  of  their  not  being  made  parties." 

The  doctrine  of  these  cases,  and  the  general  principle  in 
this  behalf  announced  in  the  texts  referred  to,  have  received 
the  unqualified  indorsement  of  this  court.  The  case  of  Ex^ 
parte  Branch  was  strikingly  like  the  present  one  in  its  facts, 
except  it  had  progressed  further  towards  a  final  determination. 
In  each,  the  eflPort  was  to  foreclose  a  mortgage  on  a  railroad. 
In  each,  unsecured  creditors  sought  to  intervene  to  defeat 
foreclosure.  While  it  is  true  in  that  case  prominence  was 
given  to  the  fact  that  a  decree  of  foreclosure  had  passed,  and 
had  been  partially  executed ;  yet  one  ground  of  the  opinion, 
which  denied  the  right  of  intervention,  clearly  was,  that  the 
petitioners  "required  a  larger  field  for  the  development  and 
opportunity  for  more  vigorous  action  than  is  afiPorded  gener- 
ally to  one  who  comes  into  a  cause  to  attend  to  the  details  of 
the  distribution  of  a  fund  in  court,  and  a  claim  to  his  share ;" 
thus  evidencing  the  understanding  of  the  court  that  inter- 
vention by  petition  could  only  be  allowed  for  the  limited 
purposes  indicated. — Ex  parte  Branchy  53  Ala.  149. 

The  point  really  involved  and  decided  in  the  case  of  Carlin 
V.  Jones  goes  no  further  than  this,  though  the  language  em- 
ployed may  be  susceptible  of  a  broader  significance ;  and 
both  these  cases  are  in  harmony  with  the  general  principle 
announced  in  the  outset,  that  intervention  by  petition  may 
be  allowed  when  the  purpose  of  the  petitioner  is  to  assert 
his  interest  and  right  to  share  in  a  fund  which  is  in  the  cus- 
tody of,  and  being  administered  by  the  court.  Manifestly, 
this  is  not  the  purpose  of  the  petitioners  in  the  case  at  bar. 
They  do  not  seek  to  share  in  the  fund  which  will  be  brought 
into  court  as  result^  of  the  proceeding  to  which  they  ask  to 
be  made  parties,  but,  on  the  contrary,  their  avowed  purpose 
is  to  defeat  the  only  action  of  the  court  which  could  produce 
a  fund  to  be  administered  and  distributed. — Carlin  v,  Janes^ 
55  Ala.  630. 

As  a  deduction  from  all  the  authorities,  the  rule  was  stated 
in  the  later  case  of  Renfro  Bros,  v.  Ooetter  Weil  &  Co., — a 
case  in  which,  like  that  of  Stretch  v.  Stretch,  supra,  and  the 

Vol.  lxxxvii. 


Digitized  by 


Googk 


i«88.]  OF  ALABAMA.  153 

[Ex  parte  Printup;  Ex  parte  Elliott.] 

case  at  bar,  the  subject-matter  of  the  litigation  was  in  the 
hands  of  a  receiver,  so  that  no  independent  suit  could  be 
instituted  in  regard  to  it,  except  by.  leave  of  the  court  first 
had — ^to  be,  that  "when  a  person,  not  a  party  to  a  pending 
suit,  between  whom  and  the  complainant  there  is  no  privity, 
but  who  has  a  claim  or  lien  on  the  property,  or  is  interested 
in  the  subject-matter  of  the  suit,  desires  for  his  own  protec- 
tion to  present  his  new  claim,  to  assert  his  independent  right, 
and  raise  new  issues,  he  must  do  so  by  a  formal  bill,  con- 
taining appropriate  allegations — an  original  bill  in  the  nature 
of  a  cross-bill,  or  of  a  supplemental  bill,  as  the  case  may 
be." — Renfro  v.  Ooeiter^  78  Ala.  314;  Cowles  v.  Ledyard, 
39  Ala.  130. 

Two  cases  are  relied  on  by  the  petitioners,  as  supporting 
their  right  to  intervene  in  the  cause  presented  by  the  record 
before  us.  One  of  these  is  Carlin  v.  Jones,  supra.  If  that 
case  goes  further  than  we  have  construed  it  to  go  above,  as 
counsel  insists  it  does,  we  feel  constrained  by  our  own  adju- 
dications, and  the  great  weight  of  authority  in  other  juris- 
dictions, not  to  follow  it.  The  other  case,  upon  which  reli- 
ance is  had,  is  that  of  Bronson  v.  La  Crosse  Railroad  Co., 
2  Wall.  283,  in  which  the  position  of  petitioners  unquestion- 
ably finds  support,  in  so  far  as  it  is  sought  to  intervene  here 
in  the  capacity  of  stockholders  in  the  Eome  &  Decatur  Eail- 
road  Company.  Even  in  that  case,  the  right  was  admitted 
with  hesitation,  and  the  remedy  was  said  to  be  an  extreme 
one,  growing  out  of  the  necessities  of  the  case.  The  conclu- 
sion reached  is  not  supported  by  any  citation  of  authority, 
either  in  the  opinion  of  the  court,  or  in  the  brief  of  counsel; 
it  is  opposed  to  all  other  adjudications  on  the  point,  and  we 
can  not  concur  in  it 

Upon  a  careful  examination  and  review  of  all  the  cases, 
we  have  no  hesitancy  in  re-affirming  the  rule  announced  in 
Renfro  v.  Goetter,  supra,  and  holding  the  petitioners  were 
not  entitled  to  the  relief  prayed  for. 

This  conclusion  renders  it  unnecessary  to  consider  ques- 
tions arising  on  the  application  of  Elliott  to  be  appointed 
administrator  ad  litem  of  the  estate  of  Daniel  Printup. 

The  applications  for  writs  of  mandamus  are  denied. 
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Ala.    Sipsey  River  iNaTlgatlon  Co,  v. 
Geo.  Paclflc  Railway  Co, 

Action  for  Damages  on  account  of  Bridge  obstructing  Nav- 
igation of  River, 

1.  Alahama  Sipsey  River  Navigation  Company;  power  to  remove  ob- 
structions, and  exclusvie  right  to  navigate  river,-  Under  the  charter  of 
the  Alabama  Sipsey  River  Navigation  Company  (Sess.  Acts  1876-6,  pp. 
318-22),  "the  exclusive  right  and  privilege  to  navigate  said  stream,  from 
its  mouth  to  the  county  line  of  Marion,''  is  granted  to  said  corporation 
for  thirty  years,  but  only  *'from  and  after  the  completion  of  said  work" 
— that  is,  when  the  navigation  of  the  river  is  opened  up  as  far  as  the 
county  line  of  Marion ;  and  power  is  given  to  it  to  remove  obstructions, 
but  not  until  they  are  reached  in  the  progress  of  its  work. 

2.  When  action  lies  for  obstruction  to  navigable  rivet. — The  obstruction 
of  a  navigable  river  is  a  public  nuisance ;  but  an  individual  can  not 
maintain  an  action  on  account  of  it,  unless  he  shows  some  special  injury 
to  himself,  independent  of  the  general  injury  to  the  public. 

3.  Sipsey  River  as  navigable  stream, — The  Sipsey  river  being  above 
tide-water,  and  having  been  included  as  land  in  the  public  surveys,  it 
is  prima  facie  not  navigable ;  and  the  onus  of  proving  that  it  is  naviga- 
ble in  fact  is  on  the  party  who  asserts  it. 

4.  Error  without  injury, — When  the  plaintiff  below  recovered  nomi- 
nal damages  only,  but  adduced  no  evidence  which  could  serve  as  a  basis 
for  the  computation  or  assessment  of  his  damages,  rulings  adverse  to 
him,  even  if  erroneous,  are  no  ground  of  reversal,  and  the  court  will 
not  consider  their  correctness. 

Appeal  from  the  Circuit  Court  of  Fayette. 

Tried  before  the  Hon.  Sam.  H.  Sprott. 

This  action  was  brought  by  the  Alabama  Sipsey  Eiver 
Navigation  Company,  a  corporation  chartered  by  a  special 
act  of  the  General  Assembly,  approved  March  2, 1876,  against 
the  Georgia  Pacific  Eailway  Company,  to  recover  damages 
on  account  of  an  alleged  obstruction  of  said  river  by  the  de- 
fendant; and  was  commenced  on  the  13th  February,  1888. 
The  obstruction  of  the  river  was  caused  by  a  railroad  bridge, 
which  the  defendant  had  built  across  the  river  in  1883,  in 
Fayette  county,  about  twenty  miles  from  the  boundary  line 
between  Fayette  and  Marion  counties.  The  original  com- 
plaint contained  but  a  single  count,  to  which  a  demurrer  was 
interposed,  but  overruled;  and  a  second  count  was  afterwards 
added  by  amendment.  The  cause  was  tried,  as  the  judgment- 
entry  shows,  on  issue  joined  "on  the  pleas  of  nul  tiel  corpo- 
ration, the  statute  of  limitations  of  one  year,  and  not  guilty.^^ 
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The  jury  returned  a  verdict  for  the  plaintifiF,  for  one  cent 
damages ;  and  the  court  thereupon  rendered  judgment  for 
the  costs  against  the  plaintiff.  Each  party  reserved  a  bill 
of  exceptions  during  the  trial,  and  each  assigns  6U3  error,  on 
cross  appeals,  the  several  rulings  to  which  exceptions  were 
thus  reserved.  The  decision  of  this  court  renders  it  unnec- 
essary to  state  these  rulings. 

Martin  &  MoEachin,  and  McGuibe  &  Collier,  for  the 
appellant 

NeSmith  &  Sanford,  and  Jas.  Weatherly,  contra. 

STONE,  C.  J. — The  appellant  in  this  action,  plaintiff  be- 
low, was  incorporated  by  special  act  of  the  legislature,  ap- 
proved March  2,  1876. — Sess.  Acts,  318.  Its  object  was  to 
have  the  navigation  of  Sipsey  river  improved.  To  accom- 
plish this  purpose,  it  created  certain  persons  corporators,  and 
prescribed  rules  for  organizing  the  corporation.  The  pow- 
ers of  the  corporation  necessary  to  be  considered  in  this 
action  are  sections  11  and  12. 

Sec.  11.  '^That  said  company  shall  have  fifteen  years  in 
which  to  complete  their  work  upon  said  river,  in  opening  up 
the  same  to  navigation,  and  shall  have  the  exclusive  right 
and  privilege  to  navigate  said  stream  from  its  mouth  to  the 
bounty  line  of  Marion  county,  for  thirty  years,  from  and  after 
completion  of  said  work;  Provided,  that  said  company  may 
authorize  other  persons  or  companies  to  navigate  said  stream 
upon  payment  to  the  company  of  a  resonable  toll  therefor." 

Sec.  12.  "That  any  obstruction  hereafter  created  or  placed 
upon  said  stream,  by  the  erection  of  bridges,  mills,  dams,  or 
otherwise,  shall,  whenever  the  company  have,  in  the  pro- 
gress of  its  work,  reached  the  point  of  any  such  obstructions, 
be  liable  to  be  removed  by  said  company." 

Our  construction  of  these  sections  is,  that  whenever  the 
incorporated  company,  "in  th0  progress  of  its  work,"  shall 
reach  the  point  of  any  obstruction  to  the  navigation  of  said 
river,  it  may  remove  it;  but  till  it  reaches  it,  the  charter 
confers  no  power  to  remove  the  obstruction. — Olive  v.  The 
State,  86  Ala.  88;  s.  c,  5  So.  Eep.  653.  A  second  proposi- 
tion follows,  namely,  that  till  the  work  of  improvemeiit  is 
completed,  and  the  river  opened  up  to  navigation  to  the  line 
of  Marion  county,  the  corporation,  by  virtue  of  its  charter, 
can  claim  no  "exclusive  right  and  privilege  to  navigate  said 
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stream."  That  exclusive  privilege  was  conferred  only  on 
the  completion  of  the  work,  which  was  required  to  be  done 
in  fifteen  years.  The  result  of  these  clear  principles  is, 
that  neither  the  pleadings  nor  the  testimony  in  this  case 
shows  that  defendant  has  violated  any  charter-right  or  priv- 
ilege of  the  plaintiff. 

It  is  manifest  that  this  axjtion  was  brought  for  no  alleged 
violation  of  the  charter-rights  of  the  Alabama  Sipsey  River 
Navigation  Company.  We  have  shown  that  it  has  preseated 
no  right  of  recovery  on  that  ground.  It  has  failed  to  aver 
or  prove  that  the  entire  work  has  been  completed,  and  it  has 
equally  failed  to  aver  or  prove  that  in  the  progress  of  its 
work  the  company  has  reached  the  point  of  the  alleged  ob- 
struction. So,  if  the  case  presented  no  other  question,  we 
would  hold  that  the  general  charge  ought  to  have  been  given 
in  favor  of  the  defendant,  and  we  would  consider  no  other 
ruling.— 3  Brick.  Dig.  109,  §§  41  to  44. 

The  amended  complaint  presents  another  claim  of  dam- 
ages, which  is  entirely  independent  of  its  chartered  rights. 
It  avers  that  "the  Sipsey  River  is  a  navigable  river;  .  .  . 
that  for  many  years,  to- wit,  for  forty  years  before  the  com- 
mencement of  this  action,  the  said  river  has  been  used  by 
the  public  for  the  floatage  of  saw-logs,  and  for  transporting 
cotton,  coal,  staves,  and  other  products  of  the  fields,  forests 
and  mines,  from  points  extending  to  the  line  of  Marion 
county,  Alabama,  to  points  below  on  the  river,  as  far  down 
as  the  city  of  Mobile ;  that  the  said  river  has  been  used  for 
said  purpose  for  many  years  before  this  action  was  brought, 
and  said  river  has  been  capable  of  said  use  for  the  most  part 
of  the  winter  and  spring  months,  to-wit,  six  months  in  the 
year;  that  there  are  fertile  fields  all  along  said  river  to  the 
Marion  county  line,  and  large  forests  of  valuable  pine  and 
other  timber,  and  coal  and  iron  lands  of  large  extent;  and 
said  lands,  timber  and  minerals,  to  a  very  great  extent,  have 
no  other  means  of  convenient  transportation;  that  the  said 
bridge,  which  is  now  standing  over  said  river,  completely 
prevents  all  of  said  navigation  and  floatage  above;  and 
plaintiff  avers  that  nearly  all  of  said  timber  and  minerals 
are  above  said  bridge." 

We  are  satisfied  these  averments  were  not  intended  as  a 
substantive,  independent  ground  of  complaint  Their  pur- 
pose was  to  set  forth  damages  plaintiff  had  suffered  bom 
having  its  alleged  right  of  exclusive  navigation  obstructed 
and  cut  off,  as  to  all  that  section  above  the  bridge.     We  have 
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shown  the  navigation  company  had  and  have  no  such  exclu- 
sive right,  and  it  follows  that  the  part  of  the  complaint  we 
have  copied  above  must  stand  or  fall  alone.  Considered  by 
itself,  it  is  fatally  defective.  It  avers  enough  to  show  the 
bridge  was  a  public  nuisance,  if  the  Sipsey  was  a  navigable 
river;  but  that  is  not  enough  to  enable  an  individual  to  main- 
tain an  action.  It  must  show  a  special  injury  to  itself,  inde- 
pendent of  the  general  injury  to  the  public,  before  a  suit  for 
individual  damages  can  be  maintained. — Cooley  on  Torts, 
614-5,  and  note ;  Mayor  v,  Bogers,  10  Ala.  37 ;  Crommelin 
V,  Coxe,  30  Ala.  318.  The  plaintiflP  does  not  set  forth  any 
special  interest  it  has  in  the  navigation  of  the  Sipsey  river 
above  the  bridge,  and  hence  neither  of  the  counts  contains  a 
good  cause  of  action.  But  there  was  no  demurrer  to  the 
amended  count. 

We  know  that  the  Sipsey  river  is  not  subject  to  the  ebb 
and  flow  of  the  tides,  and  that  it  was  included  in  the  Govern- 
ment surveys  as  land,  and  not  thrown  into  fractions  by  run- 
ning meandering  lines  on  the  borders  of  the  stream.  It  was 
and  is,  then,  prima  facie  non-navigable,  and  the  burden  of 
proving  it  navigable  was  on  the  plaintiiBf,  who  asserted  it. 
This  is  a  question  for  the  jury,  and  the  rules  for  determining 
when  such  stream  is,  and  when  it  is  not  navigable,  have  been 
so  often  declared  by  this  court  that  they  need  not  be 
repeated. — Ellis  v,  Carey ,  30  Ala.  578;  Rhodes  v.  Otis^ 
33  Ala.  596;  Peters  v.  N.  O.,  M.  &  C.  R,  R.  Co.,  56  Ala. 
528;  Walker  v.  Allen,  72  Ala.  456;  Lewis  t\  Coffee  County, 
77  Ala.  190;  Sullivan  v,  Spotswood,  82  Ala.  163. 

There  is  no  proof  in  the  record  tending  to  show  that  the 
bridge  caused  the  plaintiff  any  special  damage,  nor  is  there 
proof  that  plaintiff  had  any  interest  or  enterprise  above  the 
bridge  to  be  the  subject  of  special  damage.  So,  while  under 
the  issue,  the  plaintiff  may  have  been  entitled  to  recover 
(3  Brick.  Dig.  711,  ^  6,  7),  it  furnished  the  jury  no 
data  for  fixing  the  amount  of  the  damages.  It  did  recover 
nominal  damages,  and,  under  the  proof,  it  is  entitled  to  no 
more.  No  matter  what  the  rulings  were,  they  could  amount 
to  nothing  more  than  error  without  injury. — 3  Brick.  Dig. 
405,  §  20.  We  will  not  further  consider  charges  asked  by 
plaintiff. 

Some  of  the  charges  asked  by  defendant  may  .assert  cor- 
rect propositions  of  law,  if  they  were  properly  presented  in 
the  pleadings.  They  are  not  so  presented.  The  others, 
consirued  in  reference  to  the  issues,  are  misleading,  and  were 
properly  refused  on  that  account 
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[Sheffield  Land,  Iron  &  Coal  Co.  v.  McNeill.] 
The  first  count  of  the  complaint  is  defective,  but  the  de- 
murrers did  not  reach  or  point  out  the  defects. 

There  is  no  error  in  the  record,  of  which  either  appellant 
can  complain. 
Affirmed, 


Sheffield  Land,  Iron  &  Coal  Co*  v.  Nelll. 

Bill  in  Equity  by  Vendor ,  for  Rescission  of  Contract 

1.  Registration  <u  constructive  delivery  of  deed. — The  intentional  de- 
livery of  a  deed  hy  the  grantor  to  the  probate  judpe,  for  registration, 
may  be  a  Hufficient  delivery  to  the  grantee,  though  he  never  had  actual 
possession,  and  was  even  ignorant  of  the  existence  of  the  deed ;  and  a 
delivery  for  registration,  by  mistake  of  the  grantor's  clerk,  may,  by 
long  acquiescence,  operate  as  a  valid  and  effectual  delivery,  on  the  pre- 
sumption that  the  mistake  has  been  waived. 

2.  Rescission  of  contract  at  suit  of  vendor, — On  a  sale  of  town  lots  by 
a  private  corporation  at  auction,  part  of  the  purchase-money  to  be  paid 
in  cash,  when  a  deed  would  be  delivered,  and  notes  and  mortgages  exe- 
cuted for  the  deferred  payments ;  the  general  manager  of  the  corpora- 
tion having  accepted  from  a  purchaser  hia  draft  at  tnirty  days  instead 
of  a  payment  in  cash,  and,  by  mistake,  delivered  the  deed  to  the  pro- 
bate judge  for  registration,  afterwards  paying  the  fee,  and  retaining 
possession  of  th«  deed,  the  draft  not  having  been  paid ;  the  right  to  a 
rescission  in  equity  is  barred  by  laches  after  the  lapse  of  more  than  two 
years  and  a  half,  when  it  appears  that  the  vendor  still  retained  the 
notes  and  mortgage,  and  that  the  market  value  of  the  land  had  but 
recently  increased. 

Appeal  from  the  Chancery  Court  of  Colbert 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  22d  December,  1886, 
by  the  appellant  corporation,  against  William  M.  Neill ;  and 
prayed  the  rescission  of  a  contact  for  the  sale  of  several 
town  lots  in  Sheffield,  and  the  cancellation  of  the  appellant's 
conveyance  to  the  defendant,  as  a  cloud  on  the  title,  it  having 
been  recorded  by  mistake  as  alleged.  The  chancellor  sus- 
tained a  demurrer  to  the  bill,  and  his  decree  is  here  assigned 
as  error.     The  opinion  states  the  material  facts. 

Emmet  O'Neal,  for  appellant,  cited  Alexander  v,  Alex- 
ander, 71  Ala.  298;  Smith  v.  Cockrell,  66  Ala.  79;  13  Vesey, 
224;  2  Story's  Equity,  §  780;  Kirby  v.  Harrison,  59  Amer. 
Dec.  680;  Remington  v,"^  Kelly,  7  Ohio,  97;  Higley  v.  Whit- 
alter y  8  Ohio,  201;  Johnson  v.  Evans,  50  Amer.  Dec.  678; 
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5  Bich.  Eq.  370;  1  HofiF.  Ch.  123;  6  Wheat.  528;  15  Mich. 
499;  4  Mich.  573;  4  John.  Ch.  559;  8  Paige,  426;  2  Beav. 
183;  6  lb.  126;  3  Leigh,  161;  2  Clark,  Iowa,  126. 

J.  B.  Moore,  contra,  cited  Long  v.  Brown,  4  Ala.  622 ; 
31  Ala.  123;  94  U.  S.  214;  5  John.  Ch.  29;  Waterman  on 
Spec.  Performance,  §§  457-8,  462;  1  Sm.  &  Mar.  Ch.  376; 
3  Pomeroy'B  Equity,  §  1408 ;  Whart.  Contracts,  vol.  1,  §  258 ; 
2  76.  §  888;  Elsberry  v,  Boykin,  65  Ala.  341;  Williams  v. 
Higgms,  69  Ala.  522. 

SOMERVILLE,  J. — The  present  case  is  argued  by  appel- 
lant's counsel  mainly  upon  the  theory,  that  the  case  made 
by  the  bill  is  one  for  a  mere  cancellation  of  a  deed  to 
appellee  Neill,  delivered  to  the  probate  judge  by  mistake, 
and  duly  recorded  by  him  on  the  book  of  records  for  deeds ; 
said  deed  purporting  to  convey  to  the  grantee  certain  urban 
lots  in  the  town  of  Sheffield,  and  being  alleged  to  be  a  cloud  on 
the  title  of  the  complainant  A  close  analysis  of  the  allegations 
of  the  bill,  however,  taken  in  connection  with  its  prayer,  shows 
that  its  true  scope  and  purpose  are  to  rescind  a  sale  of  land 
which  may  be  regarded  as  executory,  or  executed,  according . 
to  the  inferences  which  we  may  be  authorized  to  draw  from 
the  conduct  of  the  contracting  parties. 

These  lots  were  sold  at  public  auction  by  the  appellant 
corporation,  on  May  the  9th  and  lOtii,  1884;  terms,  one- 
fourth  cash,  the  remainder  of  the  purchase-money  payable 
by  notes  of  the  purchaser  in  one,  two  and  three  years, 
secured  by  mortgage  on  the  property.  The  managing 
agent  of  the  company,  A.  H.  Moses,  without  authority, 
accepted  a  draft  of  the  purchaser  on  certain  Montgomery 
bankers,  for  the  first  cash  installment,  and  had  the  deed, 
notes  and  mortgage  all  prepared  in  due  form,  with  the  under- 
standing that,  when  the  draft  was  paid,  the  deed  was  to  be 
delivered.  The  deed  was  delivered  on  May  12th,  1884,  by 
mistake  of  a  clerk  of  the  general  manager,  to  the  probate 
judge,  and  was  by  him  recorded.  After  discovery  of  this 
fact,  the  fees  for  registration  were  paid  by  A.  H.  Moses,  and 
the  deeds  were  taken  from  the  office  of  the  probate  judge. 
The  appellee's  draft  was  not  paid,  for  want  of  funds  in  the 
hands  of  the  drawees.  The  appellee  was  requested  to  pay 
the  amount  due,  and  neglecting  to  do  so,  was  asked  to  make 
a  quit-claim  deed  back  to  the  company,  which  he  failed  to 
do,     When  this  request  was  made  does  not  appear,  except 
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that  it  is  alleged  to  have  been  before  the  considerable  rise  in 
value  of  the  land,  which  seems  to  have  occurred  since  the 
sale.  The  present  bill  was  filed  on  December  22d,  1886,  or 
more  than  two  and  a  half  years  from  the  recording  of  the 
deed. 

The  intentional  delivery  of  a  deed  to  the  probate  judge 
for  registration,  although  the  grantee  may  never  be  in  actual 
possession  of  the  instrument,  has  been  held  to  be  a  sufficient 
delivery  to  the  grantee,  although  he  was  at  the  time  igno- 
rant of  its  existence. — Elsherry  v,  Boykin,  65  Ala.  336.  In 
Alexander  v,  Alexander,  71  Ala.  295,  it  was  left  an  open 
question,  whether  the  presumption  of  delivery  arising  from 
this  state  of  facts  would  be  overturned  by  the  retention  of 
the  deed  in  the  possession  of  the  grantor  after  it  had  been 
thus  recorded.  However  this  may  be,  it  is  apparent  that 
the  registration  of  a  deed,  although  it  was  done  by  mistake,  and 
the  paper  was  retained  by  the  grantor  after  being  recorded, 
may  be  ratified  by  the  grantor,  by  subsequent  acts  sat- 
isfactorily importing  an  intention  to  affirm  the  transaction  as 
a  valid  delivery.  By  long  acquiescence  he  may  be  presumed 
to  have  waived  the  mistake,  and  by  failure  to  correct  he  may 
be  inferred  to  have  accepted  the  registration  with  its  attend- 
ant consequences.  The  grantor,  in  other  words  occupies  a 
position  where  he  may  by  his  conduct  either  affirm  or  dis- 
affirm the  act  of  registration  as  an  act  of  delivery,  especially 
when,  as  in  this  case,  delivery  itself  is  by  agreement  made 
to  depend  on  the  payment  in  cash  of  a  single  installment  of 
a  sum  of  money,  and  an  executory  sale  by  auction  has  already 
been  made. 

We  deem  it  important,  that  a  valid  executory  contract  of 
sale  between  the  parties  had  already  been  made  by  auction, 
the  requisite  memorandum  being  made  to  take  it  out  of  the 
operation  of  the  statute  of  frauds.  The  papers,  as  above 
said,  were  all  prepared — deed,  notes  and  mortgage — to  take 
effect  when  a  cash  payment  should  be  made  of  one-fourth  of 
the  purchase-money.  An  unauthorized  draft  had  been  taken 
by  the  general  manager  for  this  payment,  which  itself,  though 
*not  originally  taken  as  cash,  was  capable  of  being  so  treated 
by  the  company  as  to  operate  as  a  waiver  of  such  cash  pay- 
ment. The  delay  in  seeking  to  rescind,  we  repeat,  has  been 
over  two  years  and  a  half. 

The  rule  is,  that  the  right  to  rescind,  when  it  does  exist, 
must  be  exercised  within  a  reasonable  time.  Undue  laches, 
or  want  of  diligence  in  asserting  the  right,  will  operate  as  a 
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waiver  of  it — Bryant  v.  Isbiirgh,  74  Amer.  Dec.  662,  note, 
and  cases  cited.  Time  is  not  generally  regarded  in  a  court 
of  equity  as  of  the  essence  of  a  contract,  where  delay  has 
worked  no  harm  to  the  opposite  party,  although  it  may  be 
made  essential  by  the- clearly  expressed  intention  of  the  con- 
tracting parties. — 3  Pom.  Eq.  Jur.  §  1408.  Especially  is 
time  not  considered  essential  in  ordinary  contracts  for  the 
sale  of  land,  where  specific  performance  is  sought  to  be 
enforced,  the  execution  of  such  contracts  often  being  com- 
pelled after  years  of  delay.  This  general  rule  "is  usually 
applied  where  the  purchaser  fails  to  pay  the  purchase-money 
at  the  appointed  time.  There,  the  compensation  for  delay 
can  be  easily  adjusted,  by  allowing  interest  on  the  amount 
up  to  the  date  of  payment." — Bullock  v,  Adams,  20  N.  J.  Eq. 
371. 

In  such  cases,  where  the  purpose  of  the  seller  is  to  rescind, 
he  should  give  an  explicit  notice  to  that  effect,  or  do  some 
positive  act  of  equivalent  import,  which  will  put  the  opposite 
party  on  his  guard,  or  else  manifest  his  intention  to  rescind 
by  filing  his  bill.  It  has  been  held  in  many  cases,  that  a 
vendor  of  land  can  not  put  an  end  to  a  contract  of  sale, 
without  a  formal  and  reasonable  notice  that,  unless  the  pur- 
chaser shall  fulfill  it,  the  vendor  will  not  hold  himself  further 
bound. — Falls  sv.  Carpenter,  1  Dev.  &  Bat.  Eq.  237; 
8.  c,  28  Amer.  Dec.  592.  It  has  accordingly  been  decided, 
that  "a  notice  that  non-performance  by  a  certain  day  would 
be  regarded  as  equivalent  to  a  refusal  to  fulfill  the  contract, 
is  not  tantamount  to  a  notice  that  the  contract  would  then  be 
considered  as  rescinded." — Johnson  v.  Evans,  50  Amer.  Dec. 
678,  note.  We  may  safely  say,  in  the  absence  of  suit 
brought,  or  of  a  formal  notice,  that  no  word  or  act  will  oper- 
ate as  notice  of  such  intention,  which  is  not  positive  in  its 
character,  and  unambiguous  in  meaning,  as  showing  a  clear 
purpose  to  put  an  end  to  the  contract,  unless  the  opposite 
party  shall  comply  with  his  part  of  the  agreement  in  a  rea- 
sonable time. — Bryant  v.  Isburgh,  74  Amer.  Dec.  659,  note. 

Prompt  action,  moreover,  is  required  in  all  such  cases, 
where  a  party  is  invested  with  an  option  to  rescind,  where 
there  has  been,  or  is  likely  to  be,  a  rapid  fluctuation  in  the 
market-price  value  of  the  property. — Gilmer  v.  Morris, 
'  80  Ala.  78;  s.  c,  60  Amer.  Eep.  85.  "He  will  not  be  per- 
mitted",  it  has  been  said,  "to  lie  by,  and  wait  for  the  rise 
or  fall  in  the  value  of  the  property,  and  then  act  according 
to  his  interest  in  the  matter." — Johnson  v.  Evans,  50  Amer, 
11 
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Dec.  678,  note.  The  just  reason,  given  by  Chief  Justice 
Euffin,  in  Falls  v.  Carpejifer,  28  Amer.  Dec.  607,  supra,  is, 
"because  a  favorable  change  ought  not  to  profit  him  who 
would  not  run  the  risk  of  an  unfavorable  one."  This  prin- 
ciple, it  is  true,  might,  under  other  circumstances,  affect  the 
appellee,  who  was  defendant  in  the  court  below,  but  it  most 
equitably  and  chiefly  affects  that  party  upon  whom  the  law 
casts  the  duty  of  affirmative  action.  That  party,  in  the 
present  case,  is  the  complainant. 

We  think  the  delay  in  filing  the  bill  in  this  case  is  fatal 
to  the  right  of  relief.  The  bill,  as  amended,  alleges  no 
fraud.  Its  object  is  to  rescind  on  the  ground  of  a  default, 
which  time  may  condone,  and  a  mistake  allowed  to  remain 
uncorrected  for  between  two  and  three  years.  The  complain- 
ant has  not  exercised  due  diligence  in  seeking  to  rescind  the 
sale.  No  explicit  notice  of  a  purpose  to  rescind  is  shown, 
until  the  present  suit  was  brought — a  delay  of  two  years  and 
seven  months.  In  the  meanwhile,  the  deed  to  the  purchaser 
has  all  along  stood  registered  on  the  public  record  for  con- 
veyances, the  fees  for  recording  being  paid  by  the  general 
manager  of  the  complainant.  The  draft  has  never  been  re- 
turned to  the  purchaser,  but  his  notes  and  mortgage  have 
been  retained  by  the  vendor,  so  as  to  hold  the  option  to 
waive  the  cash  payment  at  any  time,  recognize  the  regis- 
tered deed  as  a  delivery,  and  enforce  the  payment  of  the 
mortgage  debt.  The  complainant  must  be  charged  with 
knowledge  of  these  transactions  on  the  part  of  its  vice-presi- 
dent and  general  manager,  who  was  invested  with  power  to 
sell  the  lands  of  the  company.  The  exercise  of  proper  dil- 
igence on  the  part  of  the  directors  would  have  informed 
them  as  to  these  acts  of  its  agent.  Long  acquiescence  is 
ratification. 

The  decree  of  the  chancellor,  sustaining  the  demurrer  to 
both  the  original  and  amended  bills,  is  free  from  error,  and 
must  be  affirmed. 

Clopton,  J.,  not  sitting. 
Vol.  lxxxvii. 
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Bank  of  Eutaw  (Barnes)  v.  Alabama 
State  Bank. 

statutory  Detinue  for   One  Hundred  Bales  of  Cotton. 

1.  Mortgage  of  property  to  be  afterivarda  acquired;  executory  contract 
of  pledge. — A  verbal  agreement  between  private  bankers  and  one  of 
their  customers  who  was  engaged  in  the  business  of  buying  cotton,  to 
the  effect  that  they  would  advance  money  to  be  used  by  him  in  the 
purchase  of  cotton;  that  all  cotton  bought  by  him,  and  paid  for  by 
checks  on  them,  should  be  their  property,  and  they  should  have  the 
right  to  take,  hold  and  sell  the  same,  until  the  money  advanced  for  it 
had  been  repaid ;  and  that  on  their  failure  to  sell,  the  customer  might 
ship  and  sell  the  cotton,  but  should  give  them  a  draft  for  {he  proceeds, 
with  bill  of  lading  attached, — does  not  create  a  legal  mortgage,  nor 
operate  as  a  pledge  nf  any  particular  cotton,  untilit  hns  been  delivered, 
or  otherwise  specifically  appropriated. 

2.  Same. — A  subsequent  agreement  between  the  parties,  after  other 
transactions  between  them,  to  the  effect  that  the  bankers,  on  paying  a 
note  held  by  another  bank,  should  take  up  and  cancel  a  bill  of  lading 
for  one  hundred  bales  of  cotton,  held  by  that  bank  as  security  for  the 
debt,  and  should  hold  all  the  customer's  cotton  then  on  hand,  which 
he  had  bought  with  money  advanced  by  them,  until  a  specified  future 
day,  and,  if  not  sold  or  shipped  by  the  customer  before  that  day,  should 
have  the  right  to  take  possession,  ship  and  sell  it,  applying  the  proceeds 
of  sale  to  the  payment  of  the  customer's  indebtedness  to  them, — like 
the  previous  agreement,  creates  only  an  equitable  lien,  which,  coupled 
with  possession  wrongfully  taken,  can  not  defeat  an  action  by  the 
owner  of  a  superior  equitable  lien,  who  procured  the  legal  title  by  an 
indorsement  of  the  warehouse  receipts  after  such  wrongful  possession 
taken. 

3.  Equitable  lien  with  possession^  as  against  prior  lien  with  subse- 
quent legal  title. — While  pospession  of  peisonal  property  wrongfully  taken 
by  a  person  who  has  an  equitable  lien  on  it,  can  not  prevail  against  a 
prior  or  superior  equitable  lien,  coupled  with  a  legal  title  acquired  after 
the  wrongful  taking ;  yet  the  title  of  the  latter  does  not  attach,  as  against 
the  former,  to  property  which  was  substituted  by  the  owner,  under 
whom  each  party  claims,  for  a  part  of  the  property  covered  by  the  lien 
which  he  had  disposed  of. 

From  the  Circuit  Court  of  Greene. 

Tried  before  the  Hon.  Sam.  H.  Sprott. 
HJjThis  action  was  brought  by  the  Alabama  State  Bank,  a 
corporation  doing  business  at  Birmingham,  against  the  Bank 
of  Eutaw,  a  partnership  composed  of  B.  B.  Barnes  and  others, 
who  conducted  business  as  bankers  at  Eutaw,  to  recover  one 
hundred  bales  of  cotton ;  and  was  commenced  on  the  13th 
August,  1884.  The  cotton  had  belonged  to  Cleage  Brothers, 
a  partnership  engaged  in  the  business  of  buying  cotton, 
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during  the  years  1883-4,  in  Eutaw  and  other  places;  and 
each  of  the  parties  claimed  title  under  them.  The  plaintiff 
claimed  it  under  a  contract  which  originated  in  an  applica- 
tion by  Cleage  Brothers  for  a  loan  of  money,  and  which,  as 
reduced  to  writing  and  signed  by  them,  was  dated  at  Bir- 
mingham, April  30th,  1884,  and  in  these  words:  "The  Ala- 
bama State  bank  having  this  day  loaned  us  $11,385.91,  on 
230  bales  of  cotton,  now  stored  in  warehouses  at  Tuskaloosa 
and  Eutaw,"  specifying  weight  and  quality;  "we  agree  to 
keep  said  cotton  covered  by  insurance  in  good,  solvent  com- 
panies, the  loss  (if  any)  payable  to  said  bank,  and  also,  on  - 
the  demand  of  the  said  bank,  and  within  forty-eight  hours 
after  notice  sent  to  us  by  mail  or  telegraph,  to  pay  them  such 
additional  sum  as  they  may  deem  necessary  to  cover  any  de- 
cline in  the  price  of  cotton.  Should  we  fail  to  keep  and  per- 
form promptly  any  agreement  herein  at  maturity,  or  fail  to 
pay  said  loan  at  maturity,  said  bank,  or  its  agents,  may  sell 
said  cotton  in  such  manner  as  they  deem  best,  and  without 
notice,  and  apply  the  proceeds,  after  paying  all  expenses, 
costs  and  chai'ges  incurred  by  them,  or  lawfully  claimed 
against  said  cotton,  to  the  payment  of  said  note." 

Of  said  230  bales  of  cotton,  130  were  stored  in  a  ware- 
house in  Tuskaloosa,  and  100  in  the  "McGee  Warehouse"  at 
Eutaw,  of  which  Cleage  Brothers  were  the  lessees;  and  a 
warehouse  receipt  for  these  100  bales  was  then  held  by  the 
National  Bank  of  Birmingham,  as  security  for  a  loan  or  ad- 
vance of  $3,000.  By  the  terms  of  the  agreement  between 
plaintiff  and  Cleage  Brothers,  though  not  expressed  in  the 
writings,  plaintiff  paid  or  advanced  to  the  National  Bank  at 
Birmingham  the  amount  due  from  Cleage  Brothers,  and 
received  from  said  bank,  without  indorsement,  the  warehouse 
receipt  for  the  cotton.  The  receipt,  which  was  dated  Feb- 
ruary 2d,  1884,  was  signed  by  J.  W.  Deadrick,  who  was  in 
fact  the  clerk  or  agent  of  Cleage  Brofcliers,  the  lessees  of  the 
warehouse ;  but  the  receipt  did  not  disclose  or  indicate  the 
fact,  and  the  plaintiff  had  no  knowledge  of  it  until  a  short 
time  before  the  commencement  of  this  suit.  At  the  time  this 
receipt  was  given,  Cleage  Brothers  had  a  large  quantity  of 
cotton  in  said  warehouse;  and  "at  or  about  said  date,"  as 
plaintiff's  evidence  tended  to  show,  "they  caused  100  bales 
of  said  cotton  to  be  marked  with  tags,  numbered  from  1368 
to  1468  inclusive,  and  set  apart  to  itself  in  the  warehouse,  for 
the  purpose  of  including  them  in  said  receipt."  These  bales 
remained  in  the  warehouse,  kept  apart  from  the  other  cotton, 
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until  about  the  first  June,  1884,  when  one  Payne  became  the 
lessee  and  proprietor  of  the  warehouse ;  and  they  were  then 
removed  from  the  warehouse  by  Cleage  Brothers,  "without 
the  knowledge  or  consent  of  plaintiff,"  and  placed  on  the 
platform  at  the  railroad  depot,  but  still  kept  separate  and 
apart  from  the  rest  of  their  cotton.  On  or  about  June  15th, 
Cleage  Brothers,  having  contracted  to  sell  50  bales  of  cotton, 
of  a  particular  grade  or  quality,  to  a  purchaser,  and  not  being 
able  to  make  up  the  number  from  the  rest  of  their  cotton  on 
hand,  took  24  of  the  100  bales  for  the  purpose  of  filling  their 
contract,  removing  the  tags  from  the  bales  sold,  and  placing 
them  on  24  other  bales  then  substituted  in  their  stead.  This 
was  done  without  the  knowledge  or  consent  of  plaintiff,  who 
was  not  informed  of  it  until  a  few  days  before  the  com- 
mencement of  this  suit,  after  the  defendants  had  taken  pos- 
session of  the  cotton  (including  the  substituted  bales) ;  "and 
when  so  informed,  plaintiff  ratified  and  assented  to  such  ex- 
change and  substitution."'  In  the  early  part  of  July,  1884, 
while  the  cotton  was  still  on  the  platform,  in  charge  of  an 
agent  of  Cleage  Brothers,  defendants  sent  their  agents  and 
servants,  with  instructions  to  remove  the  tags,  and  to  mark 
and  number  the  bales  in  their  names ;  and  they  succeeded  in 
doing  so,  against  the  protest  and  efforts  of  the  agent  of 
Cleage  Brothers,  who  attempted  to  prevent  it  by  removing 
the  new  tags  as  fast  as  they  were  affixed,  but  no  breach  of 
the  peace  was  committed.  On  the  morning  after  the  com- 
pletion of  this  work,  the  defendants  removed  the  cotton  to 
another  warehouse.  The  plaintiff  was  informed  of  these 
transactions  a  day  or  two  afterwards,  and  instituted  an  in- 
quiry into  defendants'  claim  to  the  cotton ;  and  afterwards, 
but  before  the  commencement  of  this  suit,  obtained  from 
Cleage  Brothers  an  indorsement  of  said  warehouse  receipt. 
The  defendants  adduced  evidence  showing  that  the  cotton 
in  controversy,  with  a  large  quantity  of  other  cotton,  was 
bought  by  Cleage  Brothers  with  money  furnished  by  them, 
or  paid  fur  by  checks  drawn  on  them ;  and  that  these  trans- 
actions were  had  under  and  pursuant  to  agreements  between 
them,  which  are  thus  stated  in  the  bill  of  exceptions:  "De- 
fendants' evidence  tended  to  show  that,  in  August,  1883, 
before  Cleage  Brothers  began  the  purchase  of  cotton  that 
season,  defendants  entered  into  a  contract  with  them, 
whereby  they  agreed  to  advance  to  said  Cleage  Brothers 
money  with  which  to  pay  for  cotton  which  Cleage  Brothers 
should  buy,  at  Eutaw  and  any  other  points  in  Greene  county, 
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during  said  season,  by  paying  their  checks  on  defendants 
for  the  price,  as  the  cotton  should  be  purchased  by  them,  gn 
the  express  condition  and  understanding,  that  all  cotton  so 
bought  by  Cleage  Brothers,  with  money  so  advanced,  or  paid 
on  their  checks,  should  be  the  property  of  defendants,  until 
they  were  repaid  all  moneys  so  advanced,  and  they  should 
have  the  right  to  take,  hold,  ship  and  sell  the  same,  when- 
ever deemed  necessary  for  their  protection;  that  otherwise 
Oleage  Brothers  should  ship  and  sell  the  cotton  to  such  per- 
sons as  they  desired,  but,  whenever  they  made  a  shipment, 
they  should  give  defendants  a  draft  for  the  proceeds,  with 
bill  of  lading  attached;"  and  defendants'  evidence  tended  to 
show  that  the  cotton  here  in  controversy  was  bought  and 
paid  for  under  this  agreement.  The  bill  of  exceptions  adds 
in  this  connection:  "On  cross-examination  of  defendants' 
witnesses  on  this  point,  it  was  shown  that  this  agreement 
was  intended  by  the  parties  merely  as  security  for  the  money 
so  advanced;  that  in  fact  Oleage  Brothers  never  actually 
turned  over  to  defendants  the  cotton  purchased  by  them  with 
money  furnished  by  defendants,  but  bought  said  cotton  in 
their  own  name,  retained  possession  of  it,  sold  and  shipped 
it  in  their  own  name,  and  otherwise  dealt  with  it  as  their  own 
property ;  but  that  generally,  when  they  sold  such  cotton, 
they  drew  on  the  purchaser  for  the  purchase-money,  in  favor 
of  the  defendants,  attaching  the  bill  of  lading  to  the  draft, 
and  left  them  with  the  defendants,  to  be  collected  and  placed 
to  their  credit." 

The  plaintiff  had  adduced  evidence  showing  that,  about 
October  1st,  1883,  Oleage  Brothers  had  entered  into  a  writ- 
ten contract  with  defendants,  relative  to  the  purchase  of  cot- 
ton, and  the  division  of  the  profits  between  them;  "that  said 
agreement  lasted  only  a  few  days,  when,  in  lieu  of  the  division 
of  net  profits  under  said  written  agreement,  Cleage  Brothers 
agreed  to  pay  said  B.  B.  Barnes,  and  did  pay  him,  $500." 
This  written  agieement,  which  was  produced,  was  dated  Octo- 
ber 1st,  1883,  signed  by  the  Cleage  brothers  individually 
and  B.  B.  Barnes,  and  in  these  words:  "For  and  in  considera- 
tion of  a  mutual  agreement  between"  the  said  parties,  naming 
them,  "it  is  hereby  agreed,  that  B.  B.  Barnes,  as  cashier  of 
the  Bank  of  Eutaw,  is  to  furnish  no  other  cotton-buyers  with 
funds  with  which  to  purchase  cotton;  and  it  is  agreed  by  said 
Oleage  Brothers,  that  they  will  use  every  effort  to  throw  cot- 
ton business  into  the  hands  of  said  bank ;  and  it  is  further 
agreed  by  them,  that  all  purchases  of  cotton  made  by  them 
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at  Eutaw,  Stewart  Station,  Akron,  and  Boligee,  Alabama,  are 
to  be  paid  for  by  said  bank;  that  they  are  to  keep  a  regular 
buyer  in  the  market,  and  are  to  make  an  equal  division  of 
any  profits  arising  from  the  purchase  of  cotton  at  the  above 
places,  with  said  B.  B.  Barnes.  It  is  understood  that  said 
Barnes  is  to  be  held  in  no  way  responsible  for  any  losses, 
should  any  occur,  on  the  above  transactions,  after  a  final 
settlement  of  the  season's  business.  It  is  further  understood, 
that  $500  be  paid  to  J.  H.  Armstrong,  for  classing  said  cot- 
ton, and  that  all  necessary  expenses  arising  from  the  pur- 
chase and  sale  of  said  cotton  must  be  paid  before  any  division 
is  made.  It  is  understood,  also,  that  said  bank  is  to  charge 
the  usual  exchange  for  cashing  drafts.  This  agreement  is 
to  be  considered  as  a  secret  contract  until  the  29th  February, 
1884,  commencing  on  the  17th  October,  1883." 

The  defendants  adduced  evidence  showing  that,  a  few  days 
before  May  23d,  1884,  they  learned  that  Oleage  Brothers 
had  obtained  from  the  railroad  agent  at  Eutaw  a  bill  of  lading 
for  100  bales  of  cotton,  ''to  some  point  of  destination  not 
remembered,"  and  had  procured  a  loan  of  $5,000  from  a 
bank  in  Chattanooga,  Tennessee,  on  the  faith  of  said  bill  of 
lading,  which  was  attached  to  their  note  for  the  money  loaned; 
that  on  the  23d  May,  1884,  the  active  partner  of  Cleage 
Brothers  and  said  Barnes,  acting  for  the  defendants,  had  an 
interview,  at  which  Cleage  requested  defendants  to  pay  off 
this  debt,  and  to  have  the  bill  of  lading  returned  and  can- 
celled; "that  thereupon  they  made  a  computation  of  the 
value  of  all  the  cotton  on  hand  held  by  Cleage  Brothers  in 
Greene  county,  and  purchased  as  aforesaid,  which  consisted 
of  158  bales  at  Eutaw  and  50  bales  at  Boligee,  in  which  esti- 
mate they  included  the  cotton  now  in  controversy,  and  also 
an  estimate  of  the  indebtedness  of  Cleage  Brothers  to  de- 
fendants, which  was  about  $6,000,  to  wliich  was  added  the 
$5,000  due  to  the  Chattanooga  bank,  from  which  deducting 
the  estimated  value  of  said  cotton,  there  remained  a  balance 
of  some  $2,000  due  to  defendants;  that  thereupon  it  was 
orally  agreed  between  them,  that  defendants  would  pay  the 
$5,000  to  the  Chattanooga  bank,  would  charge  the  amount 
so  advanced  to  Cleage  Brothers,  take  up  said  bill  of  lading, 
and  have  it  cancelled ;  that  Cleage  Brothers  should  secure 
them  with  collaterals,  which  they  did ;  that  defendants  should 
hold  all  the  cotton  then  on  hand  in  Greene  county,  including 
the  cotton  now  in  controversy,  until  June  15th,  1884,  and  if 
said  cotton  had  not  been  shipped  and  sold  by  Cleage  Broth- 
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era  by  that  time,  and  draft  for  the  proceeds  given  to  defend- 
ants, then  defendants  should  ship  and  sell  the  same,  and 
apply  the  proceeds  to  the  payment  of  said  indebtedness  of 
Cleage  Brothers;"  and  their  evidence  showed  that  they  had 
complied  with  the  terms  of  this  contract  on  their  part,  and 
that  they  had  no  knowledge,  notice  or  information  of  plain- 
tifiE's  claim  to  this  cotton,  until  after  they  had  taken  posses- 
sion of  it  as  above  stated,  nor  any  notice  of  the  warehouse 
receipt  signed  by  Deadrick.  The  bill  of  exceptions  here 
adds:  "But,  on  cross-examination  of  defendants'  witnesses 
on  this  point,  it  was  developed  that  defendants  never  in  fact 
had  actual  possession  of  any  of  the  cotton  of  Oleage  Brothers 
under  this  agreement,  nor  did  they  attempt  to  take  actual 
possession  of  any  of  said  cotton  until,  as  above  stated,  in 
July,  and  that  said  agreement  was  only  intended  as  security 
for  the  indebtedness  of  said  Cleage  Brothers;  and  the  evi- 
dence was  conflicting  as  to  the  making  of  said  agreement, 
the  plaintiff's  evidence  tending  to  show  that  no  such  agree- 
ment was  ever  made."  There  was  a  conflict  in  the  evidence, 
also,  as  to  the  cotton  included  in  the  bill  of  lading  held  by 
the  Chattanooga  bank;  the  defendants  claiming  that  it  was 
the  cotton  here  in  controversy,  while  the  plaintiff's  evidence 
tended  to  show  that  no  particular  cotton  was  described  in  the 
bill  of  lading,  and  that  no  cotton  was  in  fact  delivered  to 
the  railroad  agent  when  he  signed  and  issued  the  bill  of 
lading. 

On  the  facts  above  stated,  the  court  charged  the  jury,  on 
request  of  the  plaintiff,  "that,  if  they  believe  the  evidence, 
the  plaintiff  is  entitled  to  recover  in  this  action  all  of  the 
cotton  seized  under  the  writ  which  was  a  part  of  the  100 
bales  selected,  set  apart  and  included  in  the  warehouse  receipt 
of  February  2d,  1884;  and  the  jury  may  assess  its  alternate 
value  at  the  market  value  at  Eutaw  when  defendants  took 
possession,  with  interest  to  the  time  of  trial."  To  this 
charge  the  defendants  excepted,  and  they  here  assign  it  as 
error. 

The  court  charged  the  jury,  also,  on  request  of  the  defend- 
ants, "that,  if  they  believed  the  evidence,  they  must  find  for 
the  defendants  for  all  the  cotton  in  controversy  not  included 
in  the  100  bales  for  which  said  warehouse  receipt  was 
issued  by  Deadrick,  but  which  was  afterwards  substituted  by 
Cleage  Brothers  for  cotton  included  in  said  receipt."  The 
plaintiff  excepted  to  this  charge,  and  here  assigned  it  as  error 
on  a  cross-appeal. 
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J.  B.  Head,  with  whom  was  E.  W.  de  Gbaffeneeid,  for 
appellants,  defendaDts  below. — (1.)  As  between  defendants 
and  Cleage  Brothers,  leaving  plaintiflE's  title  out  of  view,  the 
original  contract  between  them  gave  defendants  a  legal  title 
to  the  cotton,  as  it  was  purchased  and  paid  for.  This  con- 
tract was  not  in  the  nature  of  a  mortgage  upon  property  not 
then  in  existence,  or  to  be  afterwards  acquired,  as  security 
for  an  existing  debt;  for  there  was  no  debt  then  existing, 
and  none  was  then  contracted.  It  was  simply  an  executory 
contract,  made  in  contemplation  of  future  transactions  be- 
tween the  parties,  and  intended  to  govern  their  rights  and 
duties  as  and  when  those  transactions  occurred ;  and  it  is  to 
be  construed  as  if  a  sepai-ate  and  independent  contract  had 
been  made  in  reference  to  each  particular  purchase  of  cot- 
ton, or  as  if  cotton  had  been  purchased  and  paid  for  while  a 
statute  was  of  force  containing  similar  provisions;  in  either 
of  which  cases,  it  can  not  be  doubted,  defendants  would  have 
acquired  a  legal  title  to  the  cotton  as  purchased,  on  which 
they  might  have  maintained  detinue  against  Cleage  Brothers. 
Greenway  v.  Fuller,  47  Mich.  557 ;  Bees  v.  Coats,  65  Ala. 
256;  Jackson  v.  Rutherford,  73  Ala.  155;  Emngton  v. 
Smith,  66  Ala.  398;  Jones  on  Chattel  Mortgages,  ch.  IV; 
Fennock  v,  Coe,  23  How.  117;  Seymour  v.  Railroad  Co., 
25  Barb.  284;  Railroad  Co.  v.  Cowdrey,  11  Wall.  459. 
(2.)  The  subsequent  contract  of  May  23,  1884,  had  no 
reference  to  future  purchases,  but  related  only  to  cotton  then 
on  hand;  and  it  certainly  gave  defendants  the  right,  as 
agjdnst  Cleage  Brothers,  to  take  peaceable  possession  of  the 
cotton,  as  they  did.  (3.)  Against  defendants'  title  under 
these  contracts,  even  though  it  be  equitable  merely,  coupled 
with  possession  peaceably  taken  in  ignorance  of  plaintiff's 
claim,  plaintiff  can  not  claim  protection,  because  of  the  ad- 
mitted usury  in  the  loan  to  Cleage  Brothers. — Wailes  v. 
Couch,  75  Ala.  134;  McCall  v.  Rogers,  11  Ala.  349;  Meyer 
V.  Cook,  85  Ala.  417.  (4.)  As  to  the  substituted  cotton, 
the  charge  of  the  court  was  correct. — Ala.  State  Bank  v. 
Barnes,  82  Ala.  607. 

Webb  &  Tillman,  for  plaintiff  below,  relied  on  the  former 
decision  in  this  case,  82  Ala.  607-15,  and  cited  the  following 
additional  authorities. — Jackson  v.  Bull,  1  John.  Cases,  81 ; 
Vaughn  v.  Marahle,  64  Ala.  66;  Thompson  v.  Marshall, 
36  Ala.  512;  Bums  v.  Campbell,  71  Ala.  288;  Huddlestan 
V.  Huie,  73  Ala.  216;  Morrow  v.  Tumey,  35  Ala.  133. 
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CLOPTON,  J. — The  present  record,  and  the  record  which 
was  before  us  on  the  former  appeal,  do  not  materially  vary 
as  to  the  facts.  By  the  cross-appeals,  substantially  the  same 
questions  which  we  then  decided  are  again  presented,  and 
we  are  asked  to  reconsider  the  conclusions  then  announced. 
Ala.  State  Bank  v.  Barnes,  82  Ala.  607.  On  the  former 
appeal  we  held  that  the  agreement  of  August,  1883,  created 
neither  a  mortgage  nor  a  pledge  of  specific  cotton.  Not  con- 
troverting that  a  mortgage  upon  property,  to  be  acquired  in 
the  future,  does  not  operate  to  convey  the  legal  title,  if  it  be 
to  secure  any  antecedent  debt,  but  is  only  an  agreement  to 
convey  when  the  property  is  acquired;  counsel  now  insist, 
that,  as  there  was  no  existing  debt  at  the  time  the  agreement 
was  made,  it  was  simply  a  contract  prescribing  rules  for  the 
government  and  construction  of  future  transactions  when 
had,'  and  that  the  cotton,  under  the  agreement,  became  the 
property  of  defendants,  and  the  legal  title  vested  in  them,  as 
and  when  the  cotton  was  purchased  and  paid  for.  The  terms 
of  the  agreement  were,  that  defendants  would  advance 
money  to  pay  for  cotton  purchased  by  Cleage  Brothers  in 
Greene  county  during  the  ensuing  cotton  season,  by  paying 
checks  drawn  by  them  on  defendant  as  the  cotton  was  pur- 
chased, on  the  condition  and  understanding  that  all  cotton  so 
bought  and  paid  for  should  be  the  property  of  defendants 
until  they  were  repaid  all  money  advanced,  and  that  they 
should  have  the  right  to  take,  hold,  ship  and  sell  the  same, 
whenever  deemed  necessary  for  their  protection ;  otherwise, 
Oleage  Brothers  could  ship  and  sell  the  cotton  to  such  per- 
sons as  they  desired ;  but  whenever  a  shipment  was  made 
they  should  give  defendants  a  draft  for  the  proceeds,  with 
bill  of  lading  attached.  The  advances  were  to  be  made,  and 
the  property  acquired  in  the  future. 

It  is  manifest  from  the  terms  of  the  agreement  it  was  not 
intended  that  the  cotton  should  become  the  absolute  property 
of  defendants,  or  that  the  title  thereto  should  vest  in  them, 
but  merely  a  security  for  money  advanced — not  for  a  present, 
subsisting  debt,  but  for  future  advances.  Had  Cleage 
Brothers,  at  the  time  the  agreement  was  made,  owned  the 
cotton,  it  may  be  that  the  words,  should  be  ihe  2>^operty  of 
defendants,  would  have  been  sufficient  to  have  constituted  a 
legal  mortgage.  At  law,  a  mortgage  can  operate  only  on 
property  actually  or  potentially  belonging  tO  the  mortgagor. 
If  he  does  not  own  the  property,  there  is  nothing  upon  which 
the  conveyance  can  operate.  The  rule  is  otherwise  in  equity ; 
Vol.  lzxxvii. 
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but,  even  in  equity,  a  contract  to  transfer  property  to  be  sub- 
sequently acquired,  does  not  operate  as  a  present  alienation, 
but  merely  to  transfer  the  beneficial  interest  immediately  on 
the  acquisition  of  the  property.  On  the  principle  that  a 
future  acquisition,  merely  expected  or  contemplated,  is  not 
the  subject  of  a  mortgage  at  law,  rest  all  our  decisions, 
holding  that  a  mortgage  on  an  unplanted  crop  does  not  pass 
the  legal  title,  even  when  the  crop  comes  into  existence,  un- 
ices the  mortgagor  does  some  new  act  for  the  purpose  of 
carrying  it  into  eifect;  though  it  creates  an  equitable  interest, 
which  attaches  when  the  crop  comes  into  existence,  and  which 
a  court  of  equity  will  protect  and  enforce.  The  same  prin- 
ciple controls  the  eflFect  and  operation  of  the  agreement  under 
consideration. 

It  is  further  contended,  that  the  agreement  of  Itfay,  1884, 
was  made  with  reference  to  the  agreement  of  August,  1883, 
and  foi:  the  purpose  oi  carrying  the  latter  agreement  into 
effect.  The  terms  of  the  agreement  are  stated  in  the  opinion 
delivered  on  the  former  appeal,  and  need  not  be  repeated. 
We  then  ruled,  that  it  created  only  an  equitable  lien,  such 
as  may  exist  without  the  delivery  of  possession,  and  did  not 
authorize  defendants  to  take  possession  of  the  cotton  against 
the  objection  of  Cleage  Brothers,  so  as  to  defeat  the  legal 
titte  which  plaintiff  acquired  by  the  indorsement  of  the 
warehouse  receipt.  The  contract  of  IMay,  1884,  is  a  separate, 
distinct  and  independent  contract,  designed  to  meet  new  and 
different  conditions,  without  reference  to  the  contract  of  Au- 
gust, 1883,  except  to  originate  an  additional  equitable  lien 
for  the  balance  due  on  account  of  the  money  previously  ad- 
vanced. This  becomes  manifest  when  the  contract  of  Octo- 
ber 1,  1883,  an  intervening  contract,  is  considered.  By  this 
last  agreement,  B.  B.  Barnes,  one  of  the  defendants,  and  who 
was  cashier  of  the  Bank  of  Eutaw,  stipulated  that  the  bank 
should  pay  for  all  cotton  purchased  by  Cleage  Brothers  at 
designated  places  in  Greene  county,  and  would  not  furnish 
other  cotton  buyers  with  funds  with  which  to  purchase  cot- 
ton. Cleage  Brothers  were  to  keep  a  regular  buyer  in  the 
market,  and  use  efforts  to  throw  the  cotton  business  into  the 
hands  of  the  bank.  The  bank  was  to  charge  the  usual  ex- 
change, and  the  profits  to  be  divided  between  Cleage  Brothers 
and  B.  B.  Barnes.  This  agreement  continued  only  a  few 
days,  when  it  was  changed ;  the  change  being,  that  in  lieu  of 
one-half  of  the  profits,  Cleage  Brothers  agreed  to  pay 
Barnes  five  hundred  dollars.     It  is  said  that  this  was  a  pri- 


Digitized  by 


Googk 


1^2  StJPREME  COtJRl?  [l>ec.  term, 

[Bank  of  Eutaw  (Barnes)  v.  Alabama  State  Bank.] 

vate  agreement  with  Barnes,  with  which  the  other  defendants 
had  no  connection.  It  is  apparent,  however,  that  it  was 
made  also  for  the  benefit  of  the  bank,  which  was  bound  by 
the  stipulations  of  the  cashier  and  managing  partner.  The 
iftgreement  was  intended  to  supersede,  and  did  supersede,  the 
agreement  of  August,  1883;  or,  at  least,  operated  to  break 
any  possible  connection  which  might  otherwise  have  existed 
between  the  latter  agreement  and  the  agreement  of  May, 
1884. 

On  the  cross-appeal,  plaintiff  contends  that  the  indorse- 
ment of  the  warehouse  receipt  related  back  to  the  time  of 
the  substitution  of  other  cotton  for  a  portion  of  the  one  hun- 
dred bales  originally  included  in  the  receipt,  which  had  been 
sold  by  Cleage  Brothers,  and  vested  in  plaintiffs  a  title  to 
the  substituted  cotton  sufficient  to  maintain  detinue.  The 
argument  is,  that  by  the  substitution  plaintiff  acquired  an 
equitable  claim  to  the  substituted  cotton,  and  having  such 
interest,  and  Cleage  Brothers  having  an  interest  in  upholding 
its  validity,  they  could,  without  committing  maintenance, 
put  the  plaintiff  in  a  position  to  maintain  its  lien  on  the  cot- 
ton. This  may  be  conceded,  but  the  equitable  interest  of 
the  plaintiff  was  inchoate,  and  not  itself  acquired  until  rati- 
fication. Defendants  had  previously  acquired  an  equitable 
interest,  without  notice  of  plaintiff^s  claim ;  and  a  subsequent 
ratification,  by  which  only  an  equitable  interest  is  acquired, 
does  not  operate  to  cut  off  the  intervening  equity  of  de- 
fendants. Whatever  may  have  been  the  operation  of  the 
indorsement  of  the  warehouse  receipt,  as  between  plaintiff 
and  Cleage  Brothers,  it  does  not  pass,  as  against  the  equity 
of  defendants,  the  legal  title  to  cotton  not  originally  included 
in  the  receipt 

After  careful  consideration  of  the  questions  raised  and 
argued,  we  adhere  to,  and  affirm  the  rulings  on  the  former 
appeal. 

Affirmed. 
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Abraham  v.  Nlcrosl. 

Attachment  for  Rent  by  Landlord. 

1.  Landlord*s  lien  for  rent,  on  goods  in  store-house. — Under  statutory 
provirtions  giving  to  landlords  of  store-houses,  dwelling-houses  ana 
other  buildings  *'a  lien  on  the  goods  of  their  tenants  for  rent'*  (Code, 
H  3069-74),  construed  in  the  light  of  the  rules  of  the  common  law  gov- 
erning the  remedy  by  distress,  the  lien  attaches,  where  the  tenancy  is 
continued,  by  express  contract,  or  by  implication,  to  goods  brought  on 
the  premises  after  the  expiration  of  the  original  term,  and  remaining 
there  when  the  attachment  is  sued  out  to  enforce  it;  and  this  lien  must 
prevail  against  the  claim  of  a  third  person  in  possession  by  purchase 
from  the  tenant. 

2.  Practice  in  attachment  suits,  on  interposition  of  claim  by  third  per- 
son, and  motion  to  dissolve  attachment  and  dismiss  levy. — In  an  attach- 
ment suit,  the  defendant  only  appearing  for  the  purpose  of  moving  to 
dissolve  the  attachment  and  dismiss  the  levy,  the  attached  property 
having  been  claimed  by  a  third  person  as  purchaser;  although  the 
court  may  correctly  adjudge  that  the  property  is,  on  the  facts  proved, 
subject  to  the  attachment,  it  should  onlv  render  judgment  overruling 
the  defendant's  motions,  and  delay  final  judgment,  until  the  determina- 
tion of  the  adverse  claim  to  the  property;  and  the  defendant  him- 
self may  assign  as  error  the  rendition  of  final  judgment  against  him. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrinoton. 

This  action  was  brought  by  P.  M.  Nicrosi  against  Jacob 
Abraham,  and  was  commenced  by  attachment  sued  out  on 
the  10th  January,  1887.  The  cause  of  action  was  the  de- 
fendant's promissory  note  for  $225,  which  was  dated  July 
30th,  1885,  payable  on  the  1st  July,  1886,  and  given  for 
one  month's  rent  of  a  store-house  in  the  city  of  Montgomery ; 
and  the  attachment  was  levied  on  the  stock  of  goods  in  the 
store-house  on  the  day  the  attachment  was  sued  out,  to  which 
a  statutory  claim  was  thereupon  interposed  by  David  Abra- 
ham, who  was  a  son  of  Jacob  Abraham.  At  the  ensuing 
March  term  of  the  court,  the  defendant  appeared  by  attor- 
ney, but  only  for  the  special  purpose  of  making  three  motions, 
which  were,  in  substance,  to  dissolve  and  dismiss  the  attach- 
ment, and  to  discharge  the  levy,  on  the  ground  that  the 
goods  levied  on  were  not  subject  to  the  attachment;  which 
motions  being  heard  together  by  consent,  and  issue  joined  as 
to  whether  the  goods  were  subject  to  the  levy  of  the  attach- 
ment, "the  said  issue  was,  by  order  of  the  court,  submitted 
for  trial  to  a  jury;''  and  this  issue  being  found  in  favor  of 
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the  plaintiff,  the  court  rendered  judgment  declaring  the 
property  subject  to  the  levy,  and  then  rendered  final  judg- 
ment by  nil  dicit  against  the  defendant. 

On  the  trial  of  the  issue  before  the  jury,  as  appears  from 
the  bill  of  exceptions,  the  plaintiff  having  read  in  evidence 
the  note  on  which  his  action  was  founded,  it  was  proved  on 
the  part  of  the  defendant,  by  said  David  Abraham,  his  son, 
that  on  the  30th  July,  1885,  the  day  on  which  the  note  was 
given,  defendant  leased  from  plaintiff  the  store-house  in  the 
city  of  Montgomery  in  which  the  goods  were  when  the 
attachment  was  levied  on  them ;  that  the  lease  was  for  the 
term  of  one  year,  commencing  on  the  Ist  October,  1885 ; 
that  said  note  was  given  for  rent  accruing  under  said  lease ; 
that  the  defendant,  at  the  expiration  of  the  lease,  again 
leased  the  store-house  for  another  year,  and  continued  to 
occupy  it  as  before;  that  the  goods  levied  on  were  bought 
by  the  defendant,  and  brought  into  the  store-house,  after  the 
expiration  of  the  first  lease,  and  during  the  term  of  the  sec- 
ond lease,  and  that  on  the  7th  January,  1887,  three  days 
before  the  levy  of  the  attachment,  he  (witness)  bought  from 
his  father  the  entire  stock  of  goods  in  the  store-house.  On 
cross-examination  of  said  witness,  he  further  testified  that 
his  father,  during  the  year  1885-6,  "was  constantly  buying 
and  selling  goods,  and  kept  his  stock  up  to  about  the  same 
amount;'*  and  the  court  admitted  this  evidence,  against  the 
objection  and  exception  of  the  defendant.  On  the  part  of 
the  plaintiff,  John  Nicrosi,  his  agent,  testified  that,  when  the 
note  fell  due,  and  was  presented  for  payment,  defendant 
asked  indulgence  on  it,  promising  to  pay  the  notes  given  on 
the  new  lease  promptly  as  they  fell  due ;  that  he  assented  to 
this,  and  all  of  the  not^s  subsequently  maturing  were  paid. 

On  these  facts,  the  court  charged  the  jury,  on  request  of 
the  plaintiff,  "that  if  the  goods  were  on  the  rented  premises 
at  the  time  of  the  levy,  it  makes  no  difference  whether  they 
were  bought  before  or  after  the  1st  October,  1886."  The 
defendant  excepted  to  this  charge,  and  requested  the  court, 
in  writing,  to  instruct  the  jury,  "  that  they  should  find  a 
verdict  for  the  defendant,  if  they  believed  the  evidence;" 
which  charge  the  court  refused,  and  the  defendant  excepted. 

The  admission  of  the  evidence  objected  to,  the  charge 
given,  the  refusal  of  the  charge  asked,  and  the  final  judg- 
ment, are  now  assigned  as  error. 

Arrington  &  Graham,  for  app^Usmt. — (1.)  The  statute 
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giving  landlordB  a  lien,  such  as  is  sought  to  be  enforced  in 
this  case,  is  in  derogation  of  the  common  law,  and  must  be 
strictly  construed.  —  Nation  v.  Roberts^  20  Ala.  544 ; 
Zackowskiv.  Jonas,  20  Ala.  189;  Kirksey  v,  Dubose,  19  Ala. 
43;  Scaife  v.  Stovall,  67  Ala.  237;  Beale  v.  Posey,  72  Ala. 
323 ;  Cook  v,  Meyer,  73  Ala.  580.  ( 2. )  The  statute  gives  a  lien 
on  the  goods  of  the  tenant  in  the  store-house,  or  other  build- 
ing ;  and  each  contract  of  lease  is  to  be  construed  as  if  the 
statute  were  incorporated  in  it.  If  so  incorporated,  the  lien 
would  extend  only  to  goods  brought  into  the  house  during 
the  term ;  and  there  can  be  no  presumption  that  the  parties 
contemplated,  or  provided  for,  a  continuation  of  the  lease. 
(3.)  The  judgment  of  condemnation,  and  the  judgment  by 
nil  (licit,  is  each  erroneous. — Moore  v.  Dicker  son,  44  Ala. 
485 ;  Nabors  v,  Nabors,  2  Porter,  162 ;  Lampley  i\  Beavers^ 
25  Ala.  534.  (4.)  The  evidence  objected  to  was  irrelevant, 
and  should  have  been  excluded. — 65  Ala.  88 ;  56  Ala.  235 ; 
17  Ala.  566;  8  Porter,  511.  (5.)  The  motions  were  the 
proper  remedy  for  reaching  the  irregularity  complained  of. 
Riohv,  Thornton,  69  Ala.  473;  Brown  t\  Coats,  56  Ala.  439; 
Drakeford  v.  Turk,  75  Ala.  339. 

Watts  &  Son,  contra,  cited  Hadley  v.  Bryers,  58  Ala. 
139;  Stewart  v.  Goode  &  Ulrick,  29  Ala.  476;  Eaton  v. 
Harris,  42  Ala.  491;  Sevier  v,  Throckmorton,  33  Ala.  512; 
Roberts  t\  Burgess,  85  Ala.  192 ;  Harmon  v.  Jenks,  84  Ala. 
74;  Lucas  V.  Goodwin,  6  Ala.  831;  Thornton  v.  Winter, 
9  Ala.  613;  Betancourt  v.  Eberlein,  71  Ala.  461. 

McCLELLAN,  J.— The  act  of  February  23,  1883,  as 
amended  by  the  act  of  February  17,  1885  (now  constituting 
sections  3069-3074  of  the  Code),  giving  to  "landlords  of 
store-houses,  dwelling-houses  and  other  buildings,  a  lien  on 
the  goods  of  their  tenants  for  rents,"  must  be  construed  in 
the  light  of  the  common  law,  and  be  accorded  such  opera- 
tion and  effect,  not  inconsistent  with  its  terms,  as  was  given 
to  the  landlord's  remedy  under  the  old  law  of  distress.  The 
main  points  of  difference  between  the  statutory  and  common- 
law  systems  are,  that  the  former  substitutes  the  process  of 
courts  for  the  personal  distraint  of  the  landlord  allowed  by 
the  latter,  and  confines  the  distress  to  the  property  of  the 
tenant;  whereas,  under  the  latter,  the  right  to  distrain  ex- 
tended to  the  goods  of  a  stranger  found  on  the  demised 
premises.     These  changes  were  necessary,  to  conform  the 
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law  to  the  genius  of  our  institutions,  which  is  inimical 
alike  to  the  taking  of  property  without  due  process  of  law, 
and  to  the  subjection  of  the  goods  of  one  man  to  the  satis- 
faction of  the  debt  of  another,  on  the  mere  fortuitous  cir- 
cumstance of  their  being  on  the  premises  of  the  debtor. 
Aside  from  the  cardinal  points  of  difference,  and  such 
changes  in  detail  as  were  necessary  to  limit  and  effectuate 
the  new  remedy,  it  is  apprehended  that  the  principles  of  the 
common  law,  as  to  rent  and  the  remedies  for  its  collection, 
apply  also  to  the  statutory  right  and  remedy  we  are  consid- 
ering. At  common  law,  there  would  be  no  distress,  unless 
the  relation  of  landlord  and  tenant  existed.  Under  our  stat- 
ute, the  existence  of  this  relation  is  essential  to  the  right  of 
attachment.  At  common  law,  the  right  to  distrain  pertained 
only  to  property  which  was,  or  had  been  within  a  certain 
period,  on  the  premises.  There  is  no  express,  or  necessarily 
implied  limitation  of  this  kind,  in  our  statute,  but,  following 
the  common  law,  we  have  adjudged  that  the  right  to  attach 
extended  only  to  goods  which  enjoyed  the  protection  of  the 
premises  for  which  rent  is  claimed. — Ex  parte  Barnes^ 
84  Ala.  540.  Distress  could  only  be  made,  at  common  law, 
during  the  term  of  the  lessee;  and  doubtless,  under  the  stat- 
ute, an  attachment  could  not  be  maintained  after  the  termi- 
naiion  of  the  demise,  except  it  may  be  in  the  enforcement  of 
a  lien  which  had  attached  before.  What  was  a  termination 
of  a  lease,  in  the  sense  which  operated  to  put  an  end  to  the 
right  of  distress,  became  the  point  of  many  decisions  at  com- 
mon law ;  and  no  reason  occurs  to  us  for  not  according  to  the 
principles  settled  in  these  cases  a  controlling  influence  in 
the  construction  of  our  statute,  or,  rather,  in  d«*termining 
whether,  in  a  given  case,  the  term  has  ceased  in  that  sense 
which  defeats  the  right  to  attach.  It  is  thoroughly  estab- 
lished by  these  adjudications,  that  where  the  tenant  holds 
over,  after  the  term  originally  stipulated,  the  relation  of 
landlord  and  tenant  continues ;  the  original  term  is  held  to 
be  enlarged,  and  the  right  to  distrain  for  the  rent  of  any 
part  of  the  tenure  still  exists. — Taylor  Land.  &  Ten.,  p.  448, 
§564. 

This  rule  is  based  on  the  implication,  which  the  law  raises, 
that  the  parties  have  agreed  to  a  continuation  of  the  lease, 
and  looking  back  from  any  point  during  the  holding  over,  to 
the  inception  of  the  relation,  the  whole  time  is  in  law  con- 
sidered but  one  term.  The  courts,  seizing  on  the  reason  for 
this  result — the  implication  of  an  agreement  to  continue  the 
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term — gave  the  rule  a  wider  operation,  and  extended  it  to 
cases  in  which  the  contract  for  a  continuation  of  the  tenancy 
was  expressed,  as  it  before  applied  to  contracts  which  were 
implied  from  the  situation  of  the  parties.  It  thus  became 
the  settled  law,  that  where  there  are  successive  leases  from 
year  to  year,  for  the  purpose  of  distress,  all  of  such  succes- 
sive years  are  regarded  as  constituting  but  one  term.  In  a 
leading  case  on  this  subject,  there  was  a  rental  for  the  year 
1839,  another  for  the  year  1840,  evidenced  by  a  different 
instrument,  and  yet  another  for  the  year  1841,  evidenced  by 
an  indorsement  on  the  contract  for  1840;  and  a  distress  in 
1840  for  the  rent  in  arrear  for  1839.  Holding  the  distress 
well  made,  the  court  uses  this  language:  "What  is  there  in 
the  nature  of  the  case  to  prevent  us  taking  a  stand  at  the 
time  of  the  distress,  and  computing  backwards,  according  to 
the  acts  of  the  parties?  Had  the  renewal  for  the  several 
years  been  by  implication,  it  would,  according  to  the  lan- 
guage of  the  writers,  have  been  construed  to  spring  out  of, 
and  continue  to  enlarge  the  jBrst  lease.  Shall  an  express 
renewal  have  a  less  important  effect?  There  is  just  as  much 
room  for  implication  and  constructive  continuation  in  the  one 
case  as  the  other." — Webber  v.  Shearman,  6  Hill,  20.  This 
case  was  followed  by  subsequent  ones ;  and  it  may  now  be 
considered  as  settled  law,  that  where  there  are  leases  from  year 
to  year,  and  the  rent  of  a  former  is  in  arrear  during  a  subse- 
quent year,  the  goods  of  the  tenant  then  on  the  premises  may 
be  distrained  for  such  rent. — Bell  v.  Potter,  6  Hill,  497 ;  Par- 
ker's Appeal,  5  Penn.  St.  390;  Taylor  Land.  &  Ten.,  p.  504, 
§572. 

Substituting  the  lien  of  our  statute,  and  the  remedy  by 
which  the  lien  is  effectuated,  for  the  old  lien  and  remedy  by 
distress,  and  applying  the  principles  above  stated  to  the  ope- 
ration of  the  staCtute  in  this  case,  the  result  is,  that  the  plain- 
tiff below  had  a  lien  on  the  goods  in  the  store-house  at  the 
time  of  the  attachment,  for  the  rent  in  arrear  for  the  pre- 
vious year,  whether  those  goods  were  in  the  store  before  the 
end  of  that  year  or  not;  and  the  charges  given  by  the  court 
asserting  this  proposition  are  free  from  error.  The  lien 
attached  to  the  goods  the  moment  they  were  brought  into 
the  house,  if,  when  brought  in,  they  belonged  to  the  tenant; 
and  the  alleged  sale  of  January  7th,  1887,  to  the  tenant's 
son,  conveyed  no  right  to  the  property,  which  could  prevail 
over  the  lien,  so  long  as  the  goods  remained  on  the  demised 
premises.  If  these  positions  be  well  taken,  it  follows  that 
12 
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the  evidence  offered  on  the  trial  of  the  motion  to  dissolve 
raised  a  wholly  immaterial  inquiry ;  and  if  error  was  com- 
mitted in  the  admission  of  testimony,  in  rebuttal  of  irrele- 
vant evidence  introduced  by  the  defendant,  it  was  error 
without  injury;  and  if  error,  and  injurious,  the  error  is  not 
one  of  which  the  defendant  can  complain. — Harmon  v.  Jenks, 
84  Ala.  74. 

The  judgment  invoked  by  the  motions  should  have  been 
confined  to  the  motions.  If  the  court  had  found  that  the 
property  was  not  subject  to  the  attachment,  for  the  reason 
that  the  debt  sued  on  was  not  for  rent  for  the  payment  of 
which  a  lien  existed  on  the  property,  the  attachment  should 
have  been  dissolved.  Having,  as  we  have  seen,  correctly 
found  that  the  note  was  for  rent  for  which  a  lien  on  the  prop- 
erty of  defendant  in  the  store  during  the  second  year  of  the 
lease  existed,  the  judgment  should  have  been  simply  that  the 
motions  be  denied.  The  case  would  then  have  been  pre- 
cisely in  the  same  condition  as  if  the  motions  had  not  been 
made.  So  considered,  it  presents  the  features  of  an  ordinary- 
attachment  suit,  in  which  there  has  been  a  limited  appearance 
by  the  defendant,  and  a  claim  interposed  by  a  third  person, 
under  the  statute,  which  was  still  pending.  The  jurisdiction 
of  the  court  to  proceed  to  final  judgment,  depended  on 
whether  the  levy  had  been  made  on  property  which  belonged 
to  the  defendant.  That  question  could  not  be  determined 
on  the  motions.  The  interposition  of  the  claim  by  D.  Abra- 
ham had  the  effect  of  rebutting  the  presumption  of  that  fact 
which  arose  from  the  sheriff's  return,  and  postponed  its  ascer- 
tainment until  the  trial  of  the  issue  between  the  plaintiff  and 
the  claimant.  Until  the  trial  was  had,  and  the  property 
found  in  it  to  be  subject  to  the  attachment,  there  was  no  such 
service  of  process  on  the  defendant,  by  levy  on  his  property, 
as  would  support  a  judgment  by  default.  That  the  court,  in 
passing  on  defendant's  motion,  had  adjudged  the  property  to 
be  his,  can  make  no  difference.  It  could  not  cut  off  the 
claim  in  that  trial.  And  if,  on  the  trial  of  the  claim  suit, 
the  issue  should  be  found  in  favor  of  D.  Abraham,  and  the 
property  be  adjudged  to  belong  to  him,  the  court  would  be 
put  in  the  attitude  of  having  rendered  a  personal  judgment 
against  J.  Abraham,  without  personal  service,  without  an 
appearance  on  his  part,  and  without  constructive  service  by 
levy  on  his  property.  These  considerations  lead  us  to  the 
conclusion,  that  the  court  erred  in  entering  up  judgment 
against  the  defendant;  a  conclusion  that  is  also  strongly  sup- 
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ported  by  the  statute,  which  clearly  contemplates  that  the 
suit  against  the  defendant  shall  stand  in  abeyance,  or  at 
least  not  proceed  to  a  judgment  of  condemnation,  until 
the  claim  suit  has  been  determined. — Code,  §§  3012-3013; 
Moore  v.  Dickerson^  44  Ala.  4tSh\-  Lampley  v.  Beavers^ 
25  Ala.  533. 

It  follows,  that  the  judgment  of  condemnation  was  also 
erroneous;  and  for  these  reasons,  the  judgment  will  be 
reversed,  and  the  cause  remanded. 

Beyersed  and  remanded. 


Campbell  v.  Hopkins. 

Action  on  Attachment  Bond, 

1.  Composition  with  creditors;  fraudulent  proposal. — A  proposal  by 
an  insolvent  or  embarrassed  debtor  to  his  creditors,  offering  to  surren- 
der all  of  his  property  to  them  on  condition  of  receiving  an  absolute 
release  from  further  liability,  is  fraudulent,  and,  if  accepted,  would  avoid 
the  discharge,  when  it  appears  that  some  of  the  assets  included  in  his 
schedule  had  been  previously  transferred  to  one  of  his  creditors  as  col- 
lateral security,  and  were  in  his  hands  onlv  for  the  purpose  of  collec- 
tion; that  the  names  of  several  small  creditors  were  omitted,  because 
he  had  '*laid  aside  the  money  to  pay  them,  and  regarded  them  as  paid,'' 
although  the  payment  was  in  fact  not  made  for  two  or  three  days  after- 
wards; and  that  he  also  omitted  a  power-press,  on  which  he  had  paid 
one  half  of  the  purchase-money,  the  vendor  retaining  a  lien  until  full 
payment  was  made. 

2.  Attachment^  on  ground  of  fraudulent  disposition  of  property. — A 
proposal  for  a  composition  with  his  creditors  by  an  embarrassed  debtor, 
offering  to  surrender  all  of  his  property  on  condition  of  receiving  a  re- 
lease in  full,  is  good  ground  for  suing  out  an  attachment  (Code,  ^  2930), 
when  it  appears  that  his  schedule  of  assets  includes  claims  which  he 
had  already  transferred  to  one  of  his  creditors  as  collateral  security,  and 
omitted  property  in  which  he  had  a  valuable  interest,  and  that  the 
names  of  several  small  cre<t iters  were  omitted,  money  being  retained 
and  laid  aside  to  pay  them. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  action  was  brought  by  Frank  W.  Hopkins,  against 
Allen  R.  Campbell  and  Archibald  Campbell,  to  recover  dam- 
ages for  the  wrongful  and  vexatious  suing  out  of  an  attach- 
ment, as  alleged;  and  was  commenced  on  the  24th  December, 
1884.  The  defendants  pleaded  *'the  general  issue,  in  short 
by  consent,  -^jth  leaye  to  giye   any  special  matter  in  evi- 
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dence,"  and  issue  was  joined  on  this  plea.  Under  the 
rulings  of  the  court,  in  the  matter  of  charges  given  and  re- 
fused, the  plaintiff  had  a  verdict  and  judgment  for  $2,572. 
The  attachment  was  sued  out  on  the  4th  December,  1884,  at 
the  suit  of  Mallory,  Crawford  &  Co.,  wholesale  merchants  in 
Memphis,  Tennessee,  on  the  ground,  as  stated  in  the  affidavit, 
that  said  F.  W.  Hopkins  "has  fraudulently  disposed  of  his 
property."  The  defendants  here  sued  were  sureties  on  the 
attachment  bond.  At  the  time  the  attachment  was  sued  out, 
Hopkins  was  doing  business  as  a  merchant  at  Greenbier, 
'  Limestone  county,  and  had  become  embarrassed,  if  not  in- 
solvent ;  and  he  addressed  a  circular  letter  to  his  creditors, 
which  was  dated  December  Ist,  1884,  and  in  these  words: 

"In  consequence  of  the  almost  total  failure  of  the  cotton 
crop  in  my  section,  I  think  it  to  your  interest  that  I  make 
the  following  statement,  as  it  appears  on  my  books.  The 
same  I  herewith  inclose.  This  statement  excludes  about 
$1,500  in  doubtful  and  bad  debts  due  me,  on  which  some- 
thing might  possibly  be  realized.  I  made  my  purchases  with 
intention  of  paying  $  for  $,  and  would  have  done  so  but  for 
the  disastrous  crops.  My  proposition  is,  to  make  a  fair  and 
equitable  distribution  of  my  assets  (counting  at  cost)  among 
my  creditors,  expecting  a  release  in  full  from  each.  I  can 
claim  under  the  law,  as  exempt,  property  to  the  amount  of 
1  m.  dollars.  I  do  not  propose,  however,  to  avail  myself  of 
this  feature  of  the  law,  if  it  can  be  avoided;  and  in  consid- 
eration of  my  not  doing  so,  and  making  a  clear  surrender,  I 
shall  expect  to  be  released  of  all  further  liability.  I  make 
to  each  of  my  creditors  a/ac  simile  statement." 

On  receipt  of  this  circular  letter,  one  of  the  partners  of 
Mallory,  Crawford  &  Co.  came  out  to  Greenbrier,  and  had  an 
interview  with  Hopkins ;  and  the  attachment  was  at  once  sued 
out,  and  levied  on  plaintiff's  stock  of  goods,  garnishments 
being  served  on  several  of  his  debtors.  The  testimony  of 
the  plaintiff  himself  in  reference  to  this  circular,  his  condi- 
tion at  the  time,  and  other  attendant  circumstances,  or  the 
material  portions  thereof,  are  stated  in  the  opinion  of  the 
court.  Many  charges  were  asked  by  the  defendants,  and 
refused  by  the  court,  based  on  the  facts  stated  as  authorizing 
an  attachment,  and  among  them  this:  "(22.)  If  the  jury 
believe  the  evidence,  they  must  find  for  the  defendants." 
The  refusal  of  the  several  charges  asked,  and  the  charges 
given,  to  which  exceptions  were  duly  reserved,  are  now 
assigned  as  error. 
Vol.  lxxxvii. 
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Lawrence  Cooper,  and  IVIilton  Humes,  for  appellants, 
contended  that  the  general  charge  ought  to  have  been  given, 
citing  City  Nat  Bank  v.  Jeffries,  73  Ala.  183;  Waples  on 
Attachment,  52;  1  Smith's  L.  C.  29-30,  9th  ed.;  Lukens  v. 
Aird,  6  Wall.  78;  Bump  on  Fraud.  Conv.,  24,  190;  Wiswall 
V.  TicknoTy  6  Ala.  185;  Wiley,  Banks  &  Co,  v.  Knighi, 
27  Ala.  34:1 ;  Montgomery  v,  Kirksey,  26  Ala.  172;  Reynolds 
V.  Welch,  47  Ala.  203;  Levy  v.  Willia7n8,  79  Ala.  171;  Sims 
V,  Oaines,  64  Ala.  392;  Stevens  v,  Helpman,  29  La.  Ann. 
635;  Powell  v.  Matthews,  10  IVIo.  49;  Farmer^ s  Bank  v. 
Fonda,  32  N.  W.  Rep.  664;  51  IVIaine,  418;  11  IVIetc.  231; 
16  Fed.  Rep.  206. 

B.  W.  Walker,  contra,  argued  each  of  the  assignments  of 
error,  and  cited  the  following  cases:  Durr  v.  Jackson, 
59  Ala  206;  Pollak  v,  Searcy,  84  Ala.  262;  Adams  v.  Thorn- 
ton,  78  Ala.  489;  Hodges  v.  Coleman,  76  Ala.  103. 

STONE,  C.  J. — The  present  suit  was  by  Hopkins  against 
Campbell  et  al.,  for  wrongfully  and  vexatiously  suing  out  an 
attachment,  under  which  the  former's  merchandise  and  other 
chattels  were  levied  on  arid  sold. 

The  following  facts  are  clearly  proved,  and  are  undisputed: 
]ttallory,  Crawford  &  Co.  were  wholesale  merchants,  doing 
business  in  ISf  emphis,  Tennessee.  Hopldns  was  their  custom- 
er, and  was  a  retail  merchant,  doing  business  at  Greenbrier, 
Limestone  county,  Alabama.  He  was  financially  embarrassed, 
or  cramped,  at  the  opening  of  the  year  1884,  and  made  an 
agreement  with  IVIallory,  Crawford  and  Co.,  hereafter  called 
M.,  C.  &  Co.,  that  with  certain  assistance  from  them,  he 
could  tide  his  affairs  over,  and  at  the  close  of  the  season 
could  and  would  pay  them  in  full.  Under  this  agreement, 
M,,  C.  &  Co.  advanced  to  Hopliins  in  money  and  merchan- 
dise, until  in  November  he  owed  them  over  twenty-two  hun- 
dred dollars,  nearly  one  half  of  his  entire  indebtedness. 

Hopkins'  principal  business  was  advancing  to  planters, 
and  his  custom  was  to  secure  the  repayment  of  such  advances 
by  mortgages  and  liens  on  the  crops  and  stock  of  the  planters 
to  whom  the  advances  were  made.  Of  such  debts  from  his 
customers,  together  with  the  securities  taken  for  their  pay- 
ment, he  had  turned  over  to  M,,  G.  &  Co.,  as  collateral  secu- 
rity for  the  debt  due  and  to  become  due  to  them,  different 
claims  amounting  to  some  eighteen  hundred  dollars.  When 
harvest  time  eurived,  ISf.,  C.   &  Co.  returned   these  claims 
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and  liens  to  Hopkins,  that  he  might,  as  their  agent,  collect 
them,  and  remit  to  them  the  proceeds.  He  proceeded  to 
collect  several  hundred  dollars  on  them,  and  made  some 
remittances;  but,  at  the  time  of  the  attachment,  hereafter 
described,  he  still  held  of  these  claims,  uncollected,  as  much 
as  one  half  or  more.  He  also  had  in  his  hands  some  of  the 
money  collected,  which  he  had  not  paid  over;  and  he  had 
some  horses  which  he  had  recovered  from  mortgagors — part 
of  the  claims  he  had  turned  over  to  M.,  C.  &  Co.  as  collat- 
eral security. 

Hopkins  was  a  member  of  the  partnership  known  as  Hop- 
kins, Seat  &  Son.  Their  business  was  ginning  and  packing 
cotton,  for  hire,  or  toll.  Hopkins  had  himself  purchased  a 
power-press,  used  in  that  business;  had  paid  $150,  half  of 
the  purchase-money,  and  his  note  was  out  for  the  other  half, 
with  a  year's  interest,  due  December  1,  1884,  with  a  lien  on 
the  press  for  its  payment.  It  is  not  shown,  or  pretended, 
that  the  firm  of  Hopkins,  Seat  &  Son  had  any  part  in  this 
purchase,  was  bound  for  the  unpaid  purchase-money,  or  that 
it  claimed  any  ownership  in  the  press.  So  far  as  the  record 
discloses,  the  press  was  the  individual  property  of  Hopkins, 
subject  to  the  lien  for  $162.  Hopkins  also  owed  two  other 
small  debts,  evidenced  by  notes  containing  a  waiver  of  ex- 
emptions. The  aggregate  of  these  three  debts  was  some- 
thing over  two  hundred  and  twenty  dollars,  due  to  Findley, 
to  Matthews  &  Co.,  and  to  Rison. 

On  December  1,  1884,  Hopkins  addressed  a  circular  letter 
to  his  creditors.  The  reporter  will  insert  a  copy  of  that  cir- 
cular, omitting  the  schedule,  as  furnished  in  the  testimony 
of  Crawford.  This  circular  stated  on  its  face,  that  it  set 
forth  all  his  creditors  and  the  amount  due  to  each,  and  that 
it  scheduled  all  his  assets  of  every  description.  The  gross 
amount  of  liabilities,  as  set  forth,  was  $4,762,  and  the  aggre- 
gate value  of  the  assets  he  tendered  was  estimated  at  $4,200. 
His  ofiFer  was  to  turn  over  his  entire  assets,  not  excepting  or 
reserving  his  exemptions,  on  the  condition,  and  only  on  the 
condition,  that  all  nis  creditors  would  accept  them  in  full 
payment  of  their  claims,  and  give  him  a  full  discharge. 
He  said  he  proposed  to  make  a  "clear  surrender,"  and,  in 
return,   expected  to  be  "released  of  all  further  liability." 

Among  the  assets  he  proposed  to  surrender  are  the  follow- 
ing items:  "6  head  of  horses  and  mules,  $400.00;  collect- 
ible debts,  $781.30."  Large  part  of  the  claims  he  charac- 
terized as  collectible,  and  proposed  to  turn  over  as  part  of 
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his  assets^  was  composed  of  the  claims  he  had  hypothecated, 
or  placed  as  collaterals  with  M.,  C.  &  Co.,  and  which  were 
then  in  his  hands  as  agent  for  collection.  So,  of  the  six 
head  of  horses  and  mules,  three  had  been  received  by  him 
in  payment,  or  part  payment,  of  the  claims  and  mortgages 
so  held  by  M.,  C.  A  Co.  as  collateral  security.  Neither  the 
circular  letter,'  nor  the  schedule,  gave  any  notice  of  these 
facts. 

In  his  schedule  of  creditors  he  did  not  place  the  name  of 
Findley,  Matthews  &  Co.,  or  Eison.  Nor  did  he  mention 
the  money  then  in  his  possession,  something  over  two  hun- 
dred and  forty  dollars.  In  regard  to  these,  he  testified 
before  the  jury  as  follows:  **0n  November  29,  1884,  I  had 
on  hand  $228.04.  •  •  •  That  was  on  Saturday.  I  laid 
this  money  aside  to  pay  my  note  to  C.  D.  Findley,  $162.05, 
and  the  account  of  Matthews  &  Co.,  $21.60,  and  of  J.  L. 
Bison,  for  $36.97.  •  •  •  I  made  the  entry  on  my  book 
on  Saturday,  November  29,  showing  the  payment  of  the 
Findley  note.  But  in  some  way  I  did  not  send  the  money 
and  check  to  W.  E.  Eison  &  Co.  that  day."  [  W.  E.  Eison  & 
Co.  were  bankers.]  ''The  next  day  was  Sunday.  On  Mon- 
day, I  was  engaged  all  day  in  writing  letters  and  statements 
to  my  creditors.  And  it  was  not  until  Tuesday,  December 
2,  that  I  sent  the  money  to  W.  E.  Eison  &  Co.,  and  requested 
them  to  pay  the  Findley  note.  But,  on  the  Saturday  before, 
I  had  laid  aside  this  money  to  pay  the  Findley,  Matthews, 
and  Eison  debts,  and  in  making  the  statements  to  my  cred- 
itors, neither  the  debts  themselves,  nor  the  money  with 
which  they  were  paid,  were  included.  I  regarded  them  as 
pedd."  He  further  testified  as  follows:  ''Several  weeks 
prior  to  December  1,  1884, 1  realized  my  embarrassed  condi- 
tion, and  contemplated  making  a  statement  and  proposition 
to  my  creditors,  which  I  did  make  on  tl^at  day." 

The  plaintiflTs  own  testimony  shows  that, -in  presenting  his 
list  of  creditors,  he  omitted  three  of  his  debts,  which  were 
then  unpaid;  for  setting  apart  money  to  pay  them,  was  not 
paying  them.  He  still  owed  the  debts,  and  the  money  re- 
mained his.  It  would  remain  his,  and  subject  to  his  con- 
trol, until  it  was  actually  applied  in  their  liquidation.  And 
this  "laying  aside"  on  his  part  was  part  and  parcel  of  his 
scheme  to  compound  his  debts,  and  obtain  a  discharge  from 
them;  for  he  had  contemplated  submitting  his  statement 
and  proposition  for  "several  weeks."  This,  then,  was  a 
naked  proposition,  ostensibly  to  make  a  full  surrender  of  all 
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his  property,  for  the  general  benefit  of  all  his  creditors, 
while  he  secretly  withheld  what  money  he  had  for  the  pay- 
ment of  certain  preferred  creditors  in  full,  whose  names, 
and  the  fact  and  amounts  of  their  several  claims,  he  also 
withheld-  This,  if  successful,  would  have  been  such  a 
fraud  on  his  other  creditors,  as  that  they  could  have  set 
aside  Hopkins'  discharge  from  his  debts,  because  they  would 
have  been  obtained  by  fraud. — Ciiy  Nat  Bank  v.  Jeffries^ 
73  Ala.  183;  3  Amer.  &  Eng.  Encyc.  of  Law,  396-398. 

Other  features  of  this  transaction  deserve  comment.  Of 
the  assets  proposed  to  be  turned  over  to  the  creditors,  a  ma- 
terial part  had  been  previously  pledged  to  Mallory,  Craw- 
ford &  Co.,  as  collateral  security;  and  yet  the  offer  contained 
nothing  that  could  give  the  slightest  notice  of  such  lien  or 
incumbrance.  Not  even  M.,  C.  &  Co.  would  have  detected 
that  such  was  the  case.  If  the  offer  had  been  accepted,  the 
result  must  needs  have  been  to  take  from  M.,  C.  &  Co.  what 
had  been  specially  pledged  to  them,  or  to  obtain  from  the 
other  creditors  a  discharge,  upon  the  surrender  of  assets 
greatly  less  valuable  than  they  were  represented  to  be.  This 
would  have  been  a  fraud,  which  would  have  set  aside  Hop- 
kins' discharge;  for  the  law  requires  good  faith  on  the  part 
of  a  debtor  in  compounding  with  his  creditors. — 3  Amer. 
&  Eng.  Encyc.   Law,  391. 

There  is  yet  another  damaging  feature  of  this  trans- 
action. The  largest  part — $162 — of  the  money  "set 
apaiii"  by  Hopkins  was  to  be  paid  to  Findley,  final  pay- 
ment of  the  power-press.  When  that  payment  was  made, 
the  press  became  the  unincumbered  property  of  Hop- 
kins. In  his  report  of  his  assets  to  his  creditors,  no  refer- 
ence whatever  is  made  to  this  power-press.  This  secured  a 
benefit  to  Hopkins,  of  relatively  considerable  value — secured 
it  secretly,  and  as  the  result  of  the  composition  he  proposed 
to  make.  This,  of  itself,  would  have  been  a  fraud,  which 
would  have  invalidated  the  composition  and  discharge.  And 
the  fraudulent  disposition,  or  attempt  fraudulently  to  dispose 
of  a  part,  of  a  failing  debtor's  effects,  is  sufficient  ground 
for  attachment. — Srniih  v.  Bakery  80  Ala.  318;  Sirtis  v, 
Gaines,  64  Ala.  392-8;  Lehman  v.  Kelly,  68  Ala.  192; 
Seaman  v,  Nolen,  lb.  463;  Levy  v.  Williams,,  79  Ala.  171; 
Pricheii  v.  Pollack,  82  Ala.  169;  Lukiiis  t\  Aird,  6  Wall.  78. 

There  are  many  rulings  of  the  Circuit  Court  which  can 
not  be  reconciled  with  our   views.     According  to  the  testi- 
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mony  of  the  plaintiff,  he  was  not  entitled  "to  recover.     Charge 
No.  22  asked  by  defendant  ought  to  have  been  given. 
Eeversed  and  remanded. 


Harrison  v.  Yerby.  ig  m 

Bill  in  Equity  by  Purchaser^  for  Injunction  against  Sale         Lg  iss 
under  Unrecorded  Mortgage,  ItTsS 

121    571 

1.  Dissolution  of  injtmction  on  answer. — On  motion  to  dissolve  an  in-  y^  475I 
junction,  even  when  the  answer  contains  a  full  and  complete  denial  of  g,  ^^\ 
the  material  allegations  of  the  bill,   the  court  is  invested  with  a  wide             1134  2291 
latitude  of  discretion,  in  the  exercise  of  which  it  will  consider  and  bal- 
ance the  probable  resulting  damages  to  the  respective  parties ;  and  if 

it  appears  that  irreparable  mischief  may  result  from  a  dissolution,  or 
thai  greater  injury  may  thereby  result  to  the  complainant  than  to  the 
defendant  from  continuing  the  writ  in  force,  a  special  injunction  will  be 
retained  until  final  hearing. 

2.  Same;  ccise  at  bar, — When  the  bill  pi  ays  an  injunction  against  a 
sale  under  a  mortgage,  the  complainant  having  purchased  from  the 
mortgagee,  as  agent  of  the  mortgagor  (to  whom  he  had  previously  sold 
and  conveyed),  and  alleging  that  the  defendant  fraudulently  concealed 
from  him  the  existence  of  the  mortgage,  which  was  then  unrecorded  ; 
the  injunction  may  properly  be  retained,  notwithstanding  the  denials 
of  fraud  in  the  answer,  when  it  appears  that  the  mortgagor  and  vendor 
is  a  non-resident,  and  that  he  has  transferred  one  of  the  complainant's 
notes  for  the  purchase-money,  to  an  assignee,  who  is  asserting  a  prior 
lien  on  the  land. 

Appeal  from  the  Chancery  Court  of  Tuskaloosa. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  9th  November,  1888, 
by  J.  Stephen  Yerby,  against  J.  C.  Harrison,  Geo.  P.  Lup- 
ton,  and  J,  O.  Prude;  and  sought  (1)  to  enjoin  a  threatened 
sale,  under  a  power  in  a  mortgage,  of  certain  lots  of  land, 
which  the  complainant  had  bought  from  said  Harrison,  who 
was  the  agent  of  said  Lupton;  (2)  to  have  the  mortgage 
cancelled,  as  to  the  lots,  as  a  deed  on  the  complainant's  title ; 
and  (3)  to  enjoin  said  Prude  from  enforcing  the  collection 
of  a  note  given  for  a  part  of  the  purchase-money,  which  he 
claimed  was  a  prior  lien  on  the  lots.  The  said  lots  were 
part  of  a  tract  or  parcel  of  land  adjoining  the  city  of  Tuska- 
loosa, which  was  sold  and  conveyed  by  said  Harrison  and 
wife  to  Lupton,  on  the  16th  April,  1887,  at  the  price  of 
$4,000;  and  at  the  same  time  Lupton  executed  to  Harrison 
a  mortgage  on  the  property,  to  secure  the  payment  of  two 
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notes,  each  for  $1,338.33,  given  for  the  deferred  payments; 
one  of  said  notes  falling  due  April  16th,  1888,  and  the  other 
October  16th.  This  mortgage  was  filed  for  record  in  the 
office  of  the  probate  judge,  as  shown  by  his  certificate,  on 
the  7th  July,  1887 ;  but  it  was  not  proved  by  the  attesting 
witness,  and  was  not  acknowledged  by  the  grantor  until  the 
11th  July,  1887.  Immediately  after  the  purchase  of  the 
land,  Lupton  had  it  divided  into  lots,  and  left  the  property 
in  the  hands  of  said  Harrison,  or  J.  C.  Harrison  &  Co.,  real 
estate  agents  in  Tuskaloosa,  for  sale.  On  April  21st,  1887, 
complainant  (Yerby)  bought  two  of  said  lots  from  Harrison, 
as  agent  for  Lupton,  for  the  aggregate  price  of  $1,950,  pay- 
ing $650  cash,  and  giving  his  two  notes  for  $650  each,  pay- 
able twelve  and  eighteen  months  after  date;  and  on  August 
6th  afterwards  he  bought  a  third  lot,  at  the  price  of  $700, 
of  which  $500  was  paid  in  cash,  and  a  note  for  $200  given 
for  the  residue.  On  each  of  these  sales,  a  bond  for  titles 
was  executed  by  said  Lupton,  conditioned  in  the  usual  form. 
The  first  note  for  $650,  which  fell  due  on  the  21st  April, 
1888,  was  discounted  before  maturity,  and  paid  by  complain- 
ant on  the  7th  May,  1887 ;  and  the  note  for  $200  was  paid 
at  maturity,  April  10th,  1888.  The  second  note  for  $650, 
which  fell  due  on  the  16th  October,  1888,  was  transferred 
by  Lupton  to  J.  O.  Prude,  as  collateral  security  for  an  exist- 
ing debt;  and  said  Prude  asserted  it  as  a  prior  lien  on  the 
two  lots  first  sold  to  complainant,  when,  as  the  bill  alleged, 
said  Harrison  advertised  them  for  sale  under  his  mortgage 
from  Lupton. 

The  bill  alleged  that  all  these  transactions  occurred  be- 
tween the  complainant  and  said  J.  C.  Harrison,  acting  as  the 
agent  of  Lupton,  and  sought  equitable  relief  against  the 
mortgage  and  threatened  sale  on  these  grounds:  {Par,  11.) 
"During  all  these  transactions,  said  Harrison  kept  your 
orator  in  ignorance  of  the  fact  that  he  held  said  mortgage  on 
said  property,  or  any  adverse  claim  thereto,  but,  on  the  con- 
trary, represented  the  title  as  good,  and  repeatedly  told 
your  orator  that  a  good  and  perfect  title  could  and  would  be 
delivered  as  soon  as  all  the  purchase-money  was  paid;  and 
said  Harrison  never  in  any  way  so  much  as  intimated  that 
he  held  a  mortgage  on  said  property,  but  fraudulently  misled 
your  orator,  and  procured  him  to  purchase  said  property,  and 
to  receive  said  bond  for  title  therefor,  and  also  fraudulently 
and  designedly  procured  your  orator  to  take  up  and  satisfy 
said  note  before  maturity;  the  said  Harrison  having  never 
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filed  his  said  mortgage,  nor  so  much  as  procured  an  acknowl- 
edgment thereof  before  an  officer. ^^  And  the  complainant 
declared  his  readiness,  willingness  and  ability  to  pay  the 
unpaid  note  for  $650,  with  interest,  so  soon  as  he  could  ob- 
tain from  Lupton  a  good  and  sufficient  conveyance,  as 
required  by  the  terms  of  his  bond  for  title. 

In  response  to  these  allegations  of  the  bill,  the  answer  of 
Harrison  contained  the  following  averments:  "In  answer  to 
the  11th  part  of  the  1st  paragraph  of  said  bill  of  complaint, 
extending  from  line  21,  page  9,  to  line  3,  of  page  11, 
respondent  denies  the  same  wholly  and  entirely,  as  being 
unixue  in  each  and  every  statement  thereof.  He  denies  that, 
during  the  said  transactions,  he  kept  complainant  in  igno- 
rance of  the  fact  that  he  held  the  said  Lupton  mortgage  upon 
said  premises.  He  denies  that  he  told  complainant  a  good 
and  perfect  deed  could  and  would  be  delivered  to  him  so 
soon  as  all  of  the  purchase-money  should  be  paid  to  said 
Lupton ;  and  asserts  that  he  did  say  to  complainant  that  a 
good  and  sufficient  deed  could  be  made  by  said  Lupton  to 
complainant,  so  soon  as  all  of  the  purchase-money  due  on 
respondent's  mortgage  should  be  paid  to  him  by  said  Lupton. 
He  denies  that  he  fraudulently  misled  and  procured  com- 
plainant to  purchase  said  property,  and  to  receive  therefor 
said  bond  for  title ;  and  denies  that  he  fraudulently  procured 
complainant  to  take  up  and  satisfy  said  note  before  it  be- 
came due ;  and  he  denies  that  his  said  mortgage  was  not  filed 
within  the  time  prescribed  by  law."  And  a  subsequent 
paragraph  of  his  answer  contained  these  averments:  "Be- 
spondent  believes  and  asserts  that,  during  the  entire  time  of 
the  negotiation  for  the  purchase  of  said  property,  complainant 
was  fully  aware  that  said  Lupton  had  bought  said  property 
from  him,  and  that  a  part  of  the  purchase  price  was  not  paid, 
and  that  respondent  held  a  mortgage  on  said  property  to 
secure  the  payment  of  the  same.  But,  if  there  could  be  any 
possible  doubt  about  complainant  being  informed  of  the  ex- 
istence of  said  mortgage  during  the  negotiations,  it  was 
ended  and  set  at  rest  when  the  parties  met  in  the  office  of 
said  J.  C.  Harrison  &  Oo.  for  the  purpose  of  completing  said 
sale;  at  which  time  the  question  came  up,  as  to  what  kind  of 
instrument  said  Lupton  should  execute  to  complainant ;  and 
it  was  stated  that  he  would  give  him  a  bond  for  title,  condi- 
tioned to  make  title  upon  payment  of  the  amount  due.  Com- 
plainant then  inquired  if  he  could  not  have  a  deed  for  the 
property,  and  respondent  stated  to  him  that,  on  account  of 


Digitized  by 


Googk 


188  SUPEEME  COURT  [Dec.  Term, 

[Harrison  v.  Yerby.] 
Lupton  having  paid  only  a  part  of  the  purchase-money  for 
the  property,  and  having  given  this  respondent  a  mortgage 
on  the  property  for  the  unpaid  price,  which  mortgage  was 
then  unsatisfied,  said  Lupton  could  not  then  make  a  deed, 
but  could  do  so  when  he  had  satisfied  said  mortgage,  so  far 
as  respondent  was  concerned.  And  respondent  avers,  that 
this  entire  matter,  as  to  the  kind  of  transfer  and  said  unsat> 
isfied  mortgage,  was  fully  discussed,  talked  of,  and  under- 
stood by  all  present;  and  that  there  was  no  concealment  or 
misrepresentation  used  by  this  respondent,  or  any  other  per- 
son, towards  complainant,  but  that  said  sale  was  open,  fair 
and  square,  and  everything  connected  with  the  title  of  said 
property  was  open  to  complainant's  examination,  and  that  he 
fully  knew  of  the  existence  of  said  mortgage  to  respondent" 
An  answer  was  also  filed  by  Lupton,  and  an  answer  and 
cross-bill  by  Prude;  but  these  require  no  notice.  After 
answers  filed,  a  motion  was  submitted  by  Harrison,  to  dis- 
solve the  injunction  on  the  denials  of  his  an^er;  which 
motion  being  overruled  and  refused  by  the  chancellor,  his 
decree  is  here  assigned  as  error  by  said  Harrison. 

Wood  &  Wood,  for  appellant. — The  bill  seeks  to  set  up 
an  equitable  estoppel  against  the  legal  title  to  land,  but  its 
allegations  are  scarcely  sufBcient — Bigelow  on  Estoppel, 
4th  ed.,  679;  2  Herman  on  Estoppel,  §  966;  Turnipseed  v, 
Hudson,  50  Miss.  249;  7  Amer.  &  Eng.  Encycl.  Law,  12; 
2  Pom.  Equity,  §  806;  3  Washb.  Eeal  Property,  88;  80  Ala. 
354.  Admitting  the  sufficiency  of  the  bill,  its  material  alle- 
gations are  denied  fully,  explicitly,  and  with  particularity ; 
and  the  injunction  ought  to  have  been  dissolved  on  the  de- 
nials of  the  answer. —  Weems  v.  Weems,  73  Ala.  464;  Bishop 
V,  Wood,  59  Ala.  253;  Jackson  v.  Jackson,  84  Ala.  344; 
Saiterfleld  v.  John,  33  Ala.  132;  High  on  Injunctions, 
2d  vol.,  §§  1472,  1505;  Collier  v.  Falk,  61  Ala.  105;  Oar- 
rett  V.  Lynch,  44  Ala.  683;  Dunlap  v.  Clements,  7  Ala.  539; 
67  N.  C.  422.  The  insolvency  of  the  defendants  is  not 
averred  in  the  bill,  nor  any  other  facts  stated  from  which  an 
inference  of  irreparable  damage  may  be  drawn. 

Cochrane  &  Fitts,  contra. — There  is  no  inflexible  rule, 
which  requires  the  dissolution  of  an  injunction  on  the  de- 
nials of  the  answer.  On  the  contrary,  it  is  a  matter  of  sound 
judicial  discretion,  to  be  exercised  on  a  consideration  of  all 
the  facts  and  circumstances  of  the  particular  case;  and  this 
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discretion  has  a  wider  range  where  fraud  is  charged,  and 
where  irreparable  injury  may  result  from  a  dissolution. 
Another  principle  requires  the  court  to  weigh  the  relative 
benefit  or  injury  which  may  result  to  the  respective  parties ; 
and  the  appellate  court  will  not  disturb  the  ruling  of  the 
chancellor,  unless  the  record  shows  an  abuse  of  his  discre- 
tion. An  application  of  these  principles  to  the  facts  of  this 
case  justifies  the  decision  of  the  chancellor. — High  on  In- 
junctions, t^  508-14,  900,  905,  1467,  1543;  Collier  v,  Falk, 
61  Ala.  105;  Chambers  v.  Ala.  Iron  Co,,  67  Ala.  353;  Bibb 
v.  Shackelford,  38  Ala.  611;  E.  &  W.  Ala.  R,  K  v.  E.  T., 
Va.  &  Ga.  R.  i?.,  75  Ala.  275;  Miller  v.  Bates,  35  Ala.  580; 
Rembert  v.  Broum,  17  Ala.  667 ;  Walker  v.  Tyson,  52  Ala. 
593. 

SOMERVILLE,  J.— The  motion  made  before  the  chan- 
cellor was  to  dissolve  the  injunction,  on  the  denial  of  the 
facts  constituting  the  equity  of  the  bill,  as  contained  in  the 
answer  of  the  respondent.  This  motion  was  overruled,  and 
from  this  ruling  the  present  appeal  was  taken. 

The  denials  contained  in  the  answer  are  not  so  full  and 
complete  as  we  might  desire.  But,  considering  that  they 
are  sufficiently  so,  the  rule  is  not  imperative,  that  the  injunc- 
tion shall  in  all  such  cases  be  dissolved,  The  court  is  in- 
vested with  a  wide  latitude  of  discretion  in  acting  on  such 
cases.  It  will  especially  weigh  the  relative  degree  of  injury 
or  benefit  to  the  parties  which  may  ensue  from  the  mainte- 
nance of  the  injunction  on  the  one  hand,  or  its  dissolution 
on  the  other;  and  if  the  continuance  of  the  writ  will  proba- 
bly cause  less  injustice  and  inconvenience  to  the  defendant, 
than  its  dissolution  will  to  the  complainant,  the  court,  upon 
balancing  the  question  of  relative  damage,  always  feels  at 
liberty  to  exercise  its  discretion  in  furtherance  of  justice,  by 
maintaining  the  injunction ;  especially  where  the  discretion 
of  the  lower  court,  which  is  entitled  to  great  respect,  has 
been  apparently  exercised  without  abuse.  Where  irrepara- 
ble mischief  to  the  complainant  will  be  likely  to  follow  from 
a  dissolution,  the  appellate  court  always  feels  authorized  to 
allow  a  special  injunction  to  remain  in  force,  until  a  final 
hearing  can  be  had  on  the  merits. — Bibb  v.  Shackelford, 
38  Ala.  611;  East  &  West  R.  R.  Co.  v.  East  Tenn.,  &c.  R. 
R.  Co.,  75  Ala.  275;  Chambers  v.  Ala.  Irm  Co.,  67  Ala.  353; 
Collier  v.  Falk,  61  Ala.  105;  Columbus  &  West.  R.  R.  Co. 
V,  Witherow,  82  Ala.   190;  2  High  on  Inj.,  §  150  et  seq-, 


Digitized  by 


Googk 


190  SUPREME  COURT  [Dec.  Term, 

[Ay cock  V.  Adler.] 

Doughty  V.  S,  &  E.  R.  R,  Co,,  51  Amer.  Dec.  267;  Mc- 
Brayer  v  Hardin,  53  Amer.  Dec.  389. 

There  is  no  question  as  to  the  equity  of  the  bill.  If  the 
facts  alleged  in  it  are  satisfactorily  proved,  the  complainant 
is  unquestionably  entitled  to  a  perpetual  injunction  of  the 
mortgage  sale  of  the  land.  The  defendant,  Lupton,  the 
vendor  of  the  land,  is  a  non-resident  of  the  State.  He  has 
transferred  the  last  note  due  for  the  purchase-money  to  the 
defendant  Prude,  who  himself  claims  priority  of  lien  on  the 
premises.  It  is  important  to  the  complainant  to  have  settled 
the  relative  priority  of  this  lien  and  that  of  the  mortgage 
executed  by  Lupton  to  the  defendant  Harrison.  Without 
such  adjustment,  much  embarrassment  and  consequent  loss 
will  probably  ensue  to  complainant,  which  may  prove  irrep- 
arable. The  defendants,  on  the  contrary,  can  suffer  no  very 
great  inconvenience  by  keeping  the  injunction  in  force,  being 
fully  protected  against  loss  by  the  injunction  bond. 

The  decree  of  the  chancellor  keeping  the  injunction  in 
force  is  free  from  error,  and  is  affirmed. 


Aycock  V.  Adler* 

Bill  in  Equity  for  Redemption,  by  Judgment  Debtor. 

1.  Redemption  by  judgment  debtor;  surrender  of  possession  on  demand. 
On  bill  to  redepra  by  the  jiuljjment  debtor  (Code,  §§  1879-81),  if  it  ap- 
pears that  he  bad  rented  out  the  land  to  a  tenant,  who  quit  the  posees- 
Kion  before  the  sale,  and  that  the  purchaser  entered,  within  ten  days, 
without  demand,  and  without  objecti.?n,  this  shows  a  substantial  sur- 
render of  possession  within  ten  days  after  the  sale. 

2.  Same;  outstanding  title  acquired  by  purchaser,  or  sub-purchaser. 
On  bill  to  redeem  by  a  jiidizment  d<^btor,  showinj?  a  substantial  compli- 
ance with  statutory  requisitions,  neither  the  purchaser,  nor  a  sub-pur- 
chaser under  him,  can  attack  the  validity  of  the  debtor's  ori^nal  title, 
or  set  up,  by  cro88-bill,|a  title  subsequently  acquired  from  a  third  person. 

Appeal  from  the  Chancery  Court  of  Etowah. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  7th  February,  1888, 
by  Ike  Adler,  against  W.  L.  Ay  cock  and  W.  L.  Echols;  and 
sought  to  redeem  a  house  and  lot  in  Gadsden,  containing 
about  one  acre,  which  had  been  sold  under  execution  against 
the  complainant,  in  January,  1887,  and  of  which  the  defend- 
ants were  in  possession,   as  sub-purchasers  under  Amos  E, 
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Goodhue,  the  purchaser  at  the  sheriffs  sale.  The  complain- 
ant had  bought  the  land  at  a  sale  under  a  mortgage  executed 
by  Mrs.  Anne  E.  Wharton  to  Dean,  Whaley  &  Co.,  which  was 
dated  August  11th,  1883,  the  mortgagees'  conveyance  to  him 
being  dated  July  23d,  1885.  The  defendants  denied  the 
complainant's  right  to  redeem,  and  attacked  the  validity  of 
the  sale  under  the  mortgage ;  and  having  obtained  a  convey- 
ance to  themselves  from  the  trustees  in  the  mortgage,  they 
sought  by  cross-bill  to  set  aside  the  complainant's  purchase 
at  the  mortgage  sale,  and  to  be  let  in  to  redeem  as  purchasers 
from  the  mortgagor.  On  final  hearing,  on  pleadings  and 
proof,  the  chancellor  rendered  a  decree  for  the  complainant; 
and  his  decree  is  here  assigned  as  error. 

James  Aiken,  Dortch  &  Martin,  and  Geo.  D.  Motley, 
fro  appellants. 

A.  E.  Goodhue,  contra. 

CLOPTON,  J. — Appellee  seeks  by  the  bill  to  enforce  the 
statutory  right  of  redemption.  The  land,  which  is  sought 
to  be  redeemed,  was  sold  under  an  execution  against  the 
appellee,  and  was  purchased  by  Amos  E.  Goodhue.  The  bill 
alleges,  and  the  proof  shows,  a  tender  of  the  purchase- 
money,  with  ten  per  cent,  per  annum  thereon,  and  an  oflFer 
to  pay  all  lawful  charges.  Goodhue  conveyed  the  land  by 
quit-claim  deed  to  appellant,  Aycock,  who  conveyed  an  un- 
divided half  interest  to  his  co-appellant.  Complainant  was 
in  possession  of  the  land  at  the  time  of  the  execution  sale, 
and  claimed  title  by  purchase  at  a  sale  previously  made  under 
a  power  contained  in  a  mortgage,  executed  by  Mrs.  Wharton 
to  Dean,  Whaley  &  Co.  After  the  execution  of  the  mort- 
gage, Mrs.  Wharton  sold  and  conveyed  the  land  to  Jesse 
Looney  and  others,  trustees,  from  whom  defendants  deduce 
title,  other  than  the  title  acquired  from  the  purchaser  at  the 
sheriffs  sale.  Defendants  refused  to  accept  the  tender  of 
complainant,  and  denied  the  right  to  redeem,  on  the  alleged 
ground,  that  the  mortgage  sale,  under  which  complainant 
derived  title,  was  void  by  reasons  of  irregularities  and  non- 
compliance with  the  conditions  of  the  mortgage. 

The  statute  confers  on  complainant  the  right  to  redeem 
the  land,  within  two  years  after  the  execution  sale,  if  posses- 
sion was  delivered  within  ten  days  thereafter,  on  demand  of 
the  purchaser,  by  paying  or  tendering  the  purchase-money, 
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with  ten  per  cent,  per  annum  thereon,  and  all  other  lawful 
charges.— Code,  1886,  §§  1879-1881.  The  agreed  statement 
of  facts  shows,  that  complainant  had  rented  the  land  to  a 
tenant,  who  left  it  about  a  month  prior  to  the  sheriflP's  sale, 
and  that  within  ten  days  after  the  sale  the  purchaser  went 
into  possession,  without  having  made  demand,  and  without 
objection,  and  remained  in  possession  until  he  conveyed  to 
Aycock,  who  has  been  in  possession  ever  since.  The  tender 
and  surrender  of  possession  by  complainant  were  sufficient. 

A  compliance,  or  tender  of  compliance  with  the  statutory 
requirements,  has  the  effect  to  re-invest  the  debtor  with  the 
title  which  he  possessed  at  the  time  of  the  sale ;  and  the  pur- 
chaser, if  a  conveyance  has  been  made  to  him,  is  required 
to  re-convey  to  the  debtor  such  title  as  he  acquired  by  the 
purchase.  Any  other  right  or  title  which  the  purchaser,  or 
those  claiming  under  him,  may  have  acquired  after  the  sale, 
is  not  affected  by  the  redemption,  and  he  can  not  set  up  such 
title  in  bar  of  a  bill  to  redeem.  After  the  purpose  of  the 
statute  has  been  effectuated,  by  restoring  the  debtor  to  the 
right  and  possession  he  had  at  the  time  of  the  sale,  the  per- 
son from  whom  the  debtor  redeems  may  assert  any  superior 
title  which  he  may  have  subsequently  obtained,  by  any  ap- 
propriate remedy.  The  object  of  the  cross-bill,  filed  by 
defendant,  is  to  call  upon  the  court  to  determine  the  validity 
of  the  title  of  the  execution  debtor.  This,  the  court  will 
not  do,  on  a  bill  to  redeem ;  such  inquiry  being  foreign  to 
the  issues.  The  essential  facts  existing — a  sale  under  execu- 
tion, an  entry  into  possession  by  the  purchaser,  and  an  offer 
to  redeem  in  compliance  with  the  statute — entitle  the  com- 
plainant to  the  relief  he  seeks,  without  regard  to  any  other 
title  the  defendants  may  have  subsequently  acquired  from 
any  other  source. — Posey  v.  Pressley,  60  Ala.  243;  Hanna 
V,  Steele,  84  Ala.  305. 

In  the  bill,  complainant  tenders  and  offers  to  pay  the  pur- 
chase-money, with  ten  per  cent,  per  annum  thereon,  and  all 
lawful  charges,  and  avers  that  he  is  ready,  able  and  willing 
to  pay,  and  submits  himself  to  the  jurisdiction  of  the  court. 
Under  such  offer  and  submission,  the  court  may  compel  him 
to  pay  as  the  condition  of  granting  the  relief.  The  bill 
sufficiently  offers  to  do  equity. — Rogers  v,  Torbui,  58  Ala. 
523. 

Affirmed. 
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Hewlett,  Schwarz  &  Co.  v.  Alexander. 

Action  on  Common  Cotmt  for  Work  and  Labor,  with  Special 
Count  on  Contractor's  Lien, 

1.  Breach  of  contract,  and  waiver  thereof;  rescission. — Under  a  con- 
tract by  which  plaintiff  undertook  to  furnish  matt^rials  and  build  a 
house  for  defendant  at  a  specified  price,  to  be  paid  as  the  work  pro- 
jrrepsed  on  the  certified  estimate  of  the  supervisinj?  architect,  the  de- 
fendant's failure  to  make  partial  pa^-ments  on  the  certified  estimates  is 
a  breach  of  the  contract,  but  is  waived  by  plaintiff's  consent  to  wait 
for  the  money,  and  continuinfr  to  perform  the  work;  and  if  the  plaintiff 
himself  violates  the  stipulations  of  the  contract  by  furnishing  materials 
and  work  of  an  inferior  quality,  and  fails  to  correct  the  resulting  de- 
fects, after  repeated  roquf^sts  and  promises  to  do  so,  the  defendant  may 
discharge  him,  and  treat  the  contract,  as  annulled  and  rescinded,  not- 
withstanding: the  breaches  on  hia  part  which  had  been  thus  waived. 

2.  Contract  for  construction  of  building;  completion  by  owner ^  on  de- 
fault of  contractor, — On  a  contract  for  furnishing  the  materials  and 
building  a  house,  containing  a  stipulation  that,  on  default  by  the  con- 
tractor, and  after  notice  to  him,  the  owner  might  himself  complete  the 
building,  deducting  the  expenses  from  the  stipulated  price,  or  the 
unpaid  residue  thereof,  and  accounting  to  the  contractor  only  for  the 
excess;  if  the  expenses  incurred  in  completing  the  house  exceed  the 
balance  due  to  the  contractor,  no  action  lies  in  his  favor. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe.   . 

This  action  was  brought  by  John  G.  Alexander,  against 
the  appellants  as  partners,  to  recover  an  alleged  balance  due 
for  materials  furnished  and  work  done  by  plaintiff  in  erecting 
a  large  brick  building  for  defendants  in  the  city  of  Birming- 
ham; and  was  commenced  on  the  21st  October,  1887.  The 
complaint  contained  the  3ommon  count  for  materials  fur- 
nished and  work  and  labor  done,  and  a  special  count  which 
sought  to  enforce  a  contractor's  lien  on  the  property.  The 
defendants  pleaded  the  general  issue,  payment,  set-off,  and 
recoupment  of  damages ;  and  issue  was  joined  on  these  sev- 
eral pleas.  The  cause  being  submitted  to  the  court  without 
a  jury,  judgment  was  rendered  for  the  plaintiflf,  for  $958.20, 
and  a  statutory  lien  on  the  building  declared  in  his  favor. 
The  defendants  excepted  to  the  decision  and  judgment  of 
the  court,  and  they  here  assign  it  as  error.  The  material 
facts,  as  found  by  this  court,  are  stated  in  the  opinion. 
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Feagin  &  WiLKERSON,  for  appellants,  cited  Bish.  Con- 
tracts, §  829;  Brigham  v.  Carlisle,  78  Ala.  243;  30  N.  W. 
Rep.  446;  SmUh  v.  Brady,  17  N.  Y.  179,  or  72  Amer.  Dec. 
442;  English  v.  Wilson,  34  Ala.  201;  Allen  v.  McKibhen, 
5  Mich.  455;  20  Mich.  473;  7  Pick.  181,  or  19  Amer.  Dec. 
268,  and  notes ;  Bragg  v,  Bradford,  33  Vt.  35 ;  Dyer  r. 
Jones,  8  Vt.  205. 

MouNTJOY  &  ToMLiNsoN,  contra,  cited  Canal  Co,  v.  Gor- 
don, 6  Wall.  561;  Railroad  Co  v,  Howard,  13  How.  343; 
U.  S.  V.  Peck,  102  U.  8.  (12  Otto),  64. 

McCLELLAN,  J. — This  case  was  tried  by  the  judge  be- 
low, without  jury,  under  section  12  of  the  act  of  December  9, 
1884,  establishing  the  City  Court  of  Birmingham,  which 
makes  it  our  duty  on  appeal  to  review  *'the  conclusions  and 
judgment  of  the  (city)  court  on  the  evidence."  Upon  a  con- 
sideration of  the  whole  evidence,  we  are  led  by  a  preponder- 
ance of  testimony  to  the  following  conclusions:  1.  That  ap- 
pellants committed  breaches  of  their  contract  on  the  1st  and 
8th  days  of  October,  1887,  in  failing  to  pay  the  estimates  of 
work  done  and  materials  furnished  by  appellee,  as  certified 
to  them  by  the  supervising  architect.  2.  That  the  breach  of 
October  1st  was  waived  by  appellee's  consent  to  wait  for  the 
money  until  Hewlett's  return,  and  his  continuing  to  perform 
the  contract.  3.  That  the  breach  of  October  8th  was  waived 
by  appellee's  tacit  assent  to  further  delay  in  the  payment  of 
the  estimates,  and  continued  performance  of  the  contract. 
4.  That  there  were  breaches  of  the  contract  on  the  part  of 
appellee,  prior  to  October  1st,  with  respect  to  the  kind  and 
quantity  of  material  supplied  by  him,  the  manner  of  its  use, 
and  the  character  of  work  done  in  the  construction  of  the 
house.  5.  That  these  breaches  of  the  contract  were  not 
waived  by  appellants,  but  that  they  at  all  times  insisted  on 
appellee's  remedying  the  defects  resulting  from  them,  and 
upon  his  final  refusal  to  do  so — after  having  all  the  while 
previously  promised  to  correct  them — they  discharged  him, 
and  annulled  the  contract,  as  by  stipulations  in  the  contract 
itself  they  were  authorized  to  do,  upon  his  failure  and  refusal 
to  comply  with  its  terms. 

The  contract  being  thus  rightfully  terminated  before  the 
completion  of  the  building,  the  rights  and  interests  of  the 
parties  are  to  be  determined  in  accordance  with  the  stipula- 
tions entered  into  by  them  with  respect  to  this  contingency. 
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These  stipulations  are  as  follows:  Upon  the  termination  of 
the  contract  "all  claim  of  the  contractor,  his  executors,  ad- 
ministrators; or  assigns  shall  cease ;  and  the  proprietor  may 
provide  materials  and  workmen  sufficient  to  complete  the 
said  works,  after  giving  forty-eight  hours  notice,  in  writing, 
directed  and  delivered  to  the  contractor,  or  at  his  residence, 
or  place  of  business ;  and  the  expense  of  the  notice  and  the 
completing  of  the  various  works  will  be  deducted  from  the 
amount  of  contract,  or  any  part  of  it,  due  or  to  become  due 

to  the  contractor. But,  if  any  balance  on  the 

amount  of  this  contract  remains  after  completing  in  respect 
to  the  work  done  during  the  time  of  the  defaulting  con- 
tractor, the  same  shall  belong  to  the  persons  legally  repre- 
senting him ;  but  the  proprietor  shall  not  be  liable  or  account- 
able to  them  in  any  way  for  the  manner  in  which  he  may 
have  gotten  the  work  completed." 

The  appellants  completed  the  building,  under  the  right  to 
do  so  given  by  these  provisions  of  the  contract,  at  an  aggre- 
gate outlay,  including  payments  made  to  appellee  and  others 
before  the  termination  of  the  contract,  of  $21,178.50.  It 
was  satisfactorily  shown  that  the  expenditure  of  this  sum,  even 
with  some  modifications  of  the  original  plans  which  lessened 
the  cost  of  the  work,  was  reasonable  and  necessary.  The 
contract  price  fixed  in  the  original  agreement  was  $19,514. 
It  was  claimed  by  appellee  that  the  cost  of  rebuilding  a  part 
of  the  wall,  which  gave  way  without  fault  of  his,  should  be 
added  to  this  sum.  This  item  was  $242,  and  allowing  his 
claim  in  that  particular  the  total  contract  price  was  $19,756. 
It  is  apparent,  therefore,  that  there  was  no  balance  of  the 
amount  which  was  due,  or  could  under  any  circumstances 
have  become  due  to  appellee,  remaining  after  the  completion 
of  the  work  by  appellants.  On  the  contrary,  the  payments 
by  the  proprietors  exceeded  to  the  extent  of  $1,422.50  the 
greatest  sum  that  appellee  would  have  been  entitled  to  under 
the  contract  had  he  fully  performed  it.  On  this  state  of 
proof,  if  we  are  to  give  any  effect  to  the  language  of  the  con- 
tract—if the  court  is  to  be  governed  at  all  by  the  agreement 
which  the  parties  themselves  made,  and  as  to  the  true  intent 
and  meaning  of  which  there  can  be  no  doubt — the  plaintiff 
below  was  not  entitled  to  recover  in  this  action. 

The  judgment  below  must  be  reversed,  and  the  cause 
remanded 
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Gunter  v.  Stuart. 

Action  on  Account,  for  Goods  Sold  and  Delivered. 

1.  Admission  by  agent j  after  termination  of  agency. — The  clerk  of  a 
steamboat,  having  authority  to  make  purchases  and  to  state  accounts 
for  the  boat,  can  not  bind  the  owneio  by  his  written  admission  of  the 
correctness  of  an  account  after  the  termination  of  his  agency,  but  must 
be  examined  as  a  witness  to  prove  its  correctness,  if  known  by  him. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  John  B.  Stuart,  against  R.  C. 
Gunter  and  others,  late  partners  doing  business  under  the 
name  of  the  Decatur  &  Chattanooga  Packet  Company ;  and 
was  commenced  on  the  17th  August,  1886.  The  complaint 
contained  a  count  on  an  account  stated,  claiming  $108.43  for 
goods  sold  and  delivered  by  plaintiff  to  defendants,  "through 
their  agents,  from  July  7th,  1883,  to  February  9th,  1886;" 
and  a  count  on  an  open  account  was  added  by  amendment. 
The  defendants  pleaded  non  assumpsit,  payment  and  set-oflf, 
in  short  by  consent ;  and  issue  was  joined  on  these  several 
pleas.  On  the  trial,  as  the  bill  of  exceptions  shows,  it  ap- 
peared that  the  plaintiff  was  a  general  merchant,  doing  busi- 
ness at  Decatur;  that  the  defendants  had  been  engaged  in 
business  as  partners,  owning  and  running  several  steamboats 
on  the  Tennessee  Eiver,  between  Decatur  and  Chattanooga ; 
and  that  the  goods,  the  price  of  which  was  the  cause  of 
action,  were  sold  to  or  for  the  use  of  their  several  boats.  The 
plaintiff  did  not  produce  an  itemized  account,  but  had  his 
books  in  court,  and  testified  that  he  had  sent  an  itemized  ac- 
count, by  mail,  to  8.  C.  Capehart,  one  of  the  defendants ;  and 
he  produced  a  statement  of  account  against  each  boat,  show- 
ing the  balance  due  on  account.  At  the  foot  of  each  of 
these  statements,  or  accounts,  were  written  the  words,  "This 
statement  is  correct,"  or  words  the  same  in  substance,  to 
which  was  signed  the  name  of  "J.  B.  McKee,  clerk;"  one  of 
which  was  dated  May  22d,  1886,  and  the  others,  October 
31st,  1885.  The  defendants  introduced  evidence  showing 
that  their  partnership  in  the  steamboat  business  was  dis- 
solved on  October  5th,  1885;  that  said  McKee,  who  had 
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been  their  clerk,  quit  their  employment  in  June,  1885,  and 
that  he  was  in  the  service  of  another  boat  when  he  signed 
said  stated  accounts.  On  this  evidence,  the  defendants  asked 
the  following  charges  in  writing:  (2.)  *'If  the  jury  believe 
from  the  evidence  that  McKee  was  not  in  the  employment  of 
the  defendants  at  the  time  he  stated  said  accounts  with  plain- 
tiff, then  the  defendants  are  not  bound  thereby."  (3.)  "If 
the  jnry  believe  from  the  evidence  that  the  defendants'  part- 
nership was  dissolved  and  ceased  to  exist  before  McKee 
indorsed  said  accounts,  then  his  acts  do  not  and  can  not  bind 
the  defendants."  The  court  refused  each  of  these  charges, 
and  the  defendants  duly  excepted ;  and  these  rulings  are  here 
assigned  as  error. 

Hunt  &  Clopton,  for  appellants. 

J.  E.   Brown,  contra, 

STONE,  C.  J.— Part  of  Stuart's  evidence,  on  which  he 
relied  for  recovery  against  the  steamboat  company,  the  ap- 
pellants, consisted  in  certain  stated  accounts,  certified  to  be 
correct  by  one  McKee,  styling  himself  clerk.  These  certifi- 
cates, several  of  them  bear  date  id  October,  1885,  and  some 
of  the  items  appear  to  be  later  than  this.  There  was  testi- 
mony tending  to  show  that  McKee  ceased  to  be  clerk  or  agent 
of  appellants  about  June  1,  1885,  and  that  he  was  not  after- 
wards in  their  employment.  It  is  too  clear  to  admit  of  argu- 
ment, that  after  McKee  ceased  to  be  clerk  and  agent  of  ap- 
pellants, he  could  neither  do  any  act,  state  an  account,  or 
make  an  admission  that  would  bind  them.  While  the  rela- 
tion of  principal  and  agent  exists,  the  agent  can  bind  his 
principal  by  any  act  done  within  the  scope  of  his  authority, 
and  by  finy  admission  made  contemporaneous  with,  and  ex- 
planatory of  the  act  of  agency  so  done. — 3  Brick.  Dig.  25, 
^  107—8.  And  it  may  be  that,  acting  as  clerk  of  the  boat, 
it  was  within  the  purview  of  his  duties  to  make  purchases 
for  the  boat,  and  to  state  accounts.  All  these  powers,  how- 
ever, would  necessarily  terminate  when  his  connection  with 
the  boat  was  severed.  To  obtain,  after  that  time,  any  infor- 
mation he  might  possess,  he  must  needs  have  been  made  a 
witness.  Charges  2  and  3  asked  by  appellants  ought  to 
have  been  given 

Reversed  and  remanded 
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Clark  V.  Allen. 

Bill  in  Equity  to  establish  Equitable  Title  to  Homestead, 
and  for  Injunction  against  Judgment  at  Law. 

1.  Homestead  tract  containing  more  than  eighty  acres;  equitable  rights 
of  purchaser  from  debtor ^  as  against  purchaser  at  execution  sale. — Where 
the  owner  of  a  homestead  tract  of  land  containing  more  than  eighty 
acre9,  having  made  and  filed  a  declaration  and  claim  of  exemption, 
which  was  valid  thoui^h  irregular,  sold  and  conveyed  the  entire  tract  on 
the  6th  March,  1880,  putting  the  purchaser  in  possession ;  and  the  land 
was  afterwards  sold  under  an  execution  lieu,  which  was  existing  at  the 
time  of  this  sale  and  conveyance,  and  the  continuit}'  of  which  was  never 
broken;  the  plaintiff  in  execution  becoming  the  purchaser  with  notice 
of  the  sale  and  conveyance  by  the  debtor,  and  afterwards  recovering  a 
judgment  at  law  for  the  land,  against  the  grantee  and  his  tenants,  with 
damages  for  the  rents ;  held^  that  the  debtor^s  grantee  acquired  an 
equitable  title  to  the  homestead,  not  exceeding  eighty  acres  of  the  en- 
tire tract,  and  was  entitled  to  have  it  set  apart  in  equity,  and  was  also 
entitled  to  an  injunction  againtst  the  judgment  for  damages  (or  rents), 
so  far  as  the  rents  accrued  or  arose  from  the  land  allotted  to  him. 

2.  Same;  setting  aside  sale  under  execution. — In  ordinary  cases,  a  court 
of  equity  will  not  take  jurisdiction  to  set  aside  a  sale  of  lands  under  ex- 
ecution by  the  sheriff,  even  at  the  instance  of  a  person  who  claims  an 
equitable  interest  by  purchase  from  the  defendant,  because  he  has  an 
adequate  remedy  by  motion  to  set  aside  the  sale ;  but,  when  any  dis- 
tinct ground  of  equity  intervenes,  or  when  a  motion  to  set  aside  the  sale 
is  not  a  complete  and  adequate  remedy,  he  may  invoke  the  jurisdiction 
of  a  court  of  equity. 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  Thos.  B.  Wetmore,  as  special 
chancellor. 

The  bill  in  this  case  was  filed  on  the  4th  November,  1884, 
by  Mrs.  Martha  J.  Allen,  against  Thomas  C.  Clark  and  John 
P.  Spencer;  and  sought  to  establish  the  complainant's  equi- 
table title  and  interest  in  a  tract  of  land,  which  had  been 
sold  and  conveyed  to  her  by  said  Spencer,  by  deed  dated 
March  6th,  1880,  and  which  was  afterwards  sold  uhder  exe- 
cution against  him  by  the  sheriff,  said  Clark  becoming  the 
purchaser;  and  Clark  having  afterwards  recovered  a  judg- 
ment in  ejectment  for  the  land,  against  the  complainant  and 
her  tenants,  with  $150  damages  on  account  of  rents,  the 
bill  also  prayed  a  partial  injunction  of  this  money  judg- 
ment, to  the  extent  of  her  equitable  interest  in  the  land  as 
ascertained  by  the  decree  of  the  court.  Spencer  died  pend- 
ing the  suit,  and  it  was  abated  as  to  him. 

Vol.  L2LXXVXI. 


Digitized  by 


Googk 


1888.]  OF  ALABAMA.  199 

[Clark  V.  Allen.] 
The  tract  of  land  contained  eighty -eight  acres,  and  was 
owned  and  occupied  by  said  Spencer,  as  he  claimed,  as  a 
homestead,  prior  to  his  sale  and  conveyance,  March  6th,  1880, 
to  the  complainant;  and  on  the  22d  October,  1878,  he  had 
made  and  filed  for  record,  in  the  office  of  the  probate  judge, 
a  declaration  and  claim  of  exemption  for  the  whole  tract,  not 
selecting  any  particular  part  The  execution  under  which 
the  land  was  sold  by  the  sheriff,  on  the  first  Monday  in  Au- 
gust, 1881,  was  issued  on  a  decree  in  chancery  which  said 
Clark  had  obtained  against  Spencer  in  July,  1879.  The 
chancery  suit  was  founded  on  a  debt  contracted  in  1871,  and 
it  was  pending  when  said  declaration  and  claim  of  exemption 
was  filed.  The  first  execution  on  this  decree  was  issued  on 
October*22, 1879,  returnable  on  the  first  Monday  in  January, 
1880;  and  it  was  **returned  for  an  aZ/as,"  January  2d,  1880. 
A  second  execution  was  issued  on  the  5th  January,  1880, 
retximable  on  the  first  Monday  in  June;  and  having  been 
levied  on  said  tract  of  land,  it  was  returned,  June  2d,  "Levy 
discharged  on  claim  of  exemption  filed."  A  third  execution 
was  issued  December  2d,  1880,  returnable  on  the  fourth 
Monday  in  January,  1881,  and  returned  January  25th,  "No 
property- found."  A  fourth  execution,  issued  March  17th, 
with  the  return  day  in  blank,  was  levied  on  the  land  on  the 
14:th  April,  1881;  and  it  was  returned  June  6th,  1881, 
indorsed  "Returned  for  alias  pluries,  by  order  of  plaintiff." 
The  fifth  and  last  execution  was  issued  June  6th,  1881,  and 
returnable  on  the  first  Monday  in  September ;  and  the  land 
was  sold  under  it,  as  above  stated.  Notice  was  given,  at  the 
sale,  of  Spencer's  sale  and  conveyance  to  Mrs.  Allen,  and  of 
her  claim  to  the  homestead  interest  of  eighty  acres.  Mrs. 
Allen  had  taken  possession  of  the  land  soon  after  her  pur- 
chase, and  claimed  to  be  in  possession,  by  her  tenants,  at  the 
time  of  the  sheriff's  sale.  In  March,  1882,  Clark  brought 
an  action  of  ejectment,  or  statutory  action  in  the  nature 
thereof,  against  Spencer  and  the  tenants  in  possession ;  and 
Mrs.  Allen  defended  the  suit  as  landlord.  In  that  suit, 
judgment  was  rendered  in  favor  of  the  plaintiff,  on  October 
25th,  1883,  for  the  possession  of  the  land,  and  for  $150  dam- 
ages on  account  of  rents;  and  that  judgment  was  affirmed  by 
this  court  on  appeal,  as  shown  by  the  reported  case  of  Clark 
V.  Spencer  (75  Ala.  49-58),  which  should  be  entitled 
Spencer  v.  Clark,  This  is  the  judgment,  against  which  the 
complainant  sought  an  injunction,  to  the  extent  of  her  inter- 
est in  the  land;  and  she  also  asked  the  appointment  of  com- 
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missioners,  to  set  aside  and  allot  to  her  eighty  acres  of  the 
land,  as  the  homestead  interest  acquired  by  her  purchase 
from  said  Spencer. 

A  demurrer  to  the  bill,  for  want  of  equity,  was  interposed, 
but  overruled ;  and  on  final  hearing,  on  pleadings  and  proof, 
a  decree  was  rendered  for  the  complainant,  appointing  com- 
missioners to  set  aside  and  allot  to  her  eighty  acres  of  the 
land,  and  granting  a  partial  injunction  of  the  judgment  for 
damages,  or  rents,  as  prayed.  The  defendant  appeals  from 
this  decree,  and  assigns  each  part  of  it  as  error. 

Thos.  E.  Eoulhac,  for  appellant. — By  her  purchase  and 
conveyance  from  Spencer,  Mrs.  Allen  acquired  only  his 
estate  and  interest  in  the  land,  which  was  subject  to  Clark's 
execution  lien ;  and  that,  if  anything,  was  a  legal,  as  distin- 
guished from  an  equitable  estate  or  interest,  and  has  been 
lost  by  laches^  or  the  failure  to  present  it  in  proper  form. 
All  the  facts  on  which  she  now  relies  were  presented  in  the 
action  at  law,  and  were  adjudged  unavailing  as  a  defense 
against  Clark's  title  acquired  by  his  purchase  at  the  sheriff's 
sale. — Clark  v,  Spencer^  75  Ala.  49.  It  was  expressly  de- 
cided in  that  case,  that  though  the  claim  of  exemption  was 
informal,  it  ought  to  have  been  contested;  that  the  sale, 
without  a  contest,  was  irregular,  and  would  have  been  set 
aside  on  timely  application;  but  that  "it  can  not  be  declared 
void  on  collateral  attack."  A  motion  to  set  aside  the  sale 
was  the  direct  mode  of  impeaching  it,  and  that  was  an  ade- 
quate remedy. — Freeman  on  Executions,  §  310;  Freeman  on 
Judgments,  §  485;  Watts  t\  Oayle  &  Bower,  20  Ala.  817; 
Hair  v,  Lowe,  19  Ala.  224;  Coffin  v.  McCullotigh,  30  Ala. 
107;  Henderson  v,  Siiblett,  21  Ala.  626;  Stockton  v,  Briggs, 
5  Jones'  Eq.  309.  As  matter  of  fact,  such  an  application 
was  made,  as  the  answer  averred,  and  was  overruled  because 
not  made  within  a  reasonable  time;  bat  the  special  chancellor 
held  that  the  fact  was  not  properly  presented  to  him,  and 
could  not  be  noticed  for  that  reason.  If  the  motion  was 
made  and  overruled,  the  judgment  is  conclusive;  if  it  was 
not  made,  the  right  to  make  it  is  now  lost  by  laches;  and  in 
either  case,  equitable  relief  can  not  now  be  had  against  the 
judgment  at  law,  except  on  the  ground  of  fraud,  accident,  or 
mistake,  as  in  the  case  of  any  other  judgment  at  law. — Free- 
man on  Executions,  §  307;  McCaskell  v.  Lee,  39  Ala.  132; 
Henderson  v,  Henderson,  66  Ala.  558 ;  Beadle  v,  Oraham, 
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66  Ala.  102;  Collier  v.  Folk,  66  Ala.  223;  Broda  v.  Green- 
wald,  66  Ala.  541. 

J.  B.  Head,  contra,     (No  brief  on  file.) 

SOMEEVILLE,  J.— The  bill  is  filed  by  the  appellee, 
Mrs.  Allen,  for  the  purpose  of  asserting  an  equitable  interest 
in  certain  described  lands,  of  which  the  legal  title  is  in  the 
appellant,  Clark,  who  was  defendant  in  the  court  below. 
The  incidental  relief  sought  is  an  injunction  against  a  judg- 
ment for  rent,  obtained  by  Clark  against  the  complainant  and 
one  Spencer,  in  an  ejectment  suit  for  the  lands,  in  which 
Clark  proved  successful,  which  judgment  was  aflSrmed  on 
appeal  to  this  court. — Clark  t\  Spencer,  75  Ala.  49. 

Two  or  three  settled  principles  of  law,  in  our  opinion, 
require  an  affirmance  of  the  chancellor's  decree  granting  to 
the  complainant  the  relief  prayed. 

The  land  in  controversy  belonged  to  one  Spencer,  and 
contained  eighty-eight  acres,  or  eight  more  than  he  was  en- 
titled to  have  set  apart  to  him  as  a  homestead,  as  against  the 
execution  under  which  it  was  sold,  and  purchased  by  Clark. 
Mrs.  Allen  bought  the  land  from  Spencer,  for  a  valuable 
consideration,  he  at  the  time  residing  on  it  as  a  homestead. 
This  sale,  by  deed  duly  executed,  passed  to  her  as  purchaser 
an  equitable  title  to  Spencer's  right  of  homestead — consist- 
ing of  eighty  acres,  to  be  set  apart  or  selected  out  of  the 
whole  tract — the  remaining  eight  acres  only  beiug  liable  to 
Clark's  execution.  Clark,  nevertheless,  was  vested  w^ith  the 
legal  title  to  the  whole,  until  the  exempted  portion  was  set 
aside.  When  so  designated  and  identified,  the  homestead 
would  be  rescued  from  the  execution  sale,  because,  as  to  the 
homestead,  this  sale  was  void. — Clark  v,  Spencer,  supra; 
DeOraffenreid  v,  Clark,  lb,  425;  Hardy  v,  Sulzbacker, 
62  Ala.  44.  Under  this  state  of  facts,  the  title  of  the  com- 
plainant was  purely  equitable,  and  not  legal ;  and  she  could 
invoke  the  aid  of  a  court  of  chancery  in  asserting  it,  and 
having  it  confirmed.  That  court  would  have  power  to  ap- 
point commissioners,  and  authorize  them  to  set  aside  the 
homestead  by  metes  and  bounds,  so  as  to  embrace  an  area 
of  eighty  acres,  including  the  dwelling  of  the  vendor,  and 
not  exceeding  in  value  the  sum  of  two  thousand  dollars. 
Mc&uire  v.  Van  Pelf,  55  Ala.  344,  364.  This  is  precisely 
the  relief  granted  by  the  special  chancellor  in  his  decree. 

It  is  contended,   however,   that  the  complainant  had  a 
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right  to  go  into  the  Circuit  Court,  and  have  the  sheriff^s 
execution  sale  set  aside  for  manifest  irregularities;  and 
for  this  reason,  it  is  said,  the  bill  is  without  equity.  It 
is  true,  that  under  the  practice  in  this  State,  it  has  been  held 
that  a  third  person,  who  has  an  equitable  interest  in  lands, 
equally  with  one  holding  a  legal  title,  connected  by  purchase 
with  the  defendant  in  execution,  may,  in  a  proper  case,  make 
a  motion  to  set  aside  an  execution  sale,  if  his  interests  are 
thereby  prejudiced, — Henderson  v,  Suhleit,  21  Ala.  626; 
Lee  V.  Davis,  16  Ala,  516.  But  it  by  no  means  follows, 
that  he  is  bound  to  pursue  this  remedy.  If  there  is  any  dis- 
tinct ground  of  equity  jurisdiction,  entitling  him  to  invoke 
the  aid  of  chancery,  or  if  setting  aside  the  execution  sale  is 
an  incomplete  and  inadequate  remedy,  as  in  this  case,  he 
may  make  his  choice  of  the  forum  in  which  he  will  enter  for 
relief.  He  is  not  bound  to  select  the  inadequate  remedy. 
Ray  ?;.  Womble,  56  Ala.  32.  It  may  be  admitted  that  a 
court  of  equity  will  not  take  jurisdiction  to  set  aside  a 
sheriffs  sale  in  ordinary  cases,  independently  of  some  specific 
ground  of  equitable  jurisdiction.  Nor  is  that  the  primary 
purpose  of  the  present  bill.  Clark,  as  we  have  said,  holds 
the  legal  title  of  the  entire  tract  of  land.  He  bought  it 
with  full  knowledge  of  the  complainant^s  rights,  as  claimed 
in  the  bill.  He  holds  the  legal  title,  therefore,  charged 
with  her  equity,  as  a  trustee  for  her  benefit.  The  bill  seeks 
to  carve  this  equity  out  of  his  legal  title,  and  to  set  aside  a 
judgment  for  rents  to  which,  in  equity,  the  trustee  was  not 
entitled,  because  the  land  belonged  not  to  him,  but  to  the 
complainant  as  his  beneficiary.  All  this  can  be  accomplished 
without  the  formality  of  setting  aside  the  execution  sale,  by 
a  moie  devestiture  of  the  legal  title,  and  perpetually  enjoin- 
ing the  judgment  in  the  ejectment  suit,  as  done  in  the  chan- 
cellor's decree.  The  complainant's  remedy  at  law  obviously 
was  not  adequate.  The  judgment  for  rents  was  properly 
apportioned,  in  view  of  the  fact  that  the  complainant  is  enti- 
tled to  only  eighty  out  of  the  eighty-eight  acres  embraced 
in  the  land,  the  remainder  going  to  the  defendant,  Clark, 
under  his  purchase  at  the  sheriffs  sale. 
The  decree  is  affirmed. 
Vol.  lxxxvii. 
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Case  V.  EdgCTvorth. 

statutory  Action  in  nature  of  Ejectment.  '117  2521 

1.  What  title  will  support  action;  receiver* a  receipt  on  homestead  entry. 
As  against  a  mere  trespasser,  a  receipt  given  by  the  receiver  of  a  land 
ofiSce  of  the  United  States,  for  money  paid  on  a  homestead  entry  (U.  8. 
Rev.  Statutes,.  $$  2290-97),  confers  a  title  on  which  ejectment,  or  the 
statutory  action  in  the  nature  thereof,  may  be  maintained  before  the  ex- 

Eiration  of  five  years  (Code,  $  2782) ;  and  the  defendant  can  not  be 
eard  to  allege  a  breach  of  the  conditions  on  which  the  entry  may  be 
perfected. 

Appeal  from  the  Circuit  Court  j)f  DeKalb. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  D.  C.  Case  against  E.  L. 
Edgeworth  and  T.  A.  Lumsden,  to  recover  the  possession  of 
a  tract  of  land  containing  160  acres,  which  was  a  part  of 
section  28,  township  7,  range  7  east;  and  was  commenced 
on  the  7th  February,  1887.  The  defendants  pleaded  not 
guilty,  and  issue  was  joined  on  that  plea.  On  the  trial,  as 
the  bill  of  exception  shows,  the  plaintiff  offered  in  evidence, 
after  proving  its  execution,  a  receipt  given  to  him  by  the  re- 
ceiver of  the  land  office  at  Huntsville,  which  was  dated  No- 
vember 29th,  1886,  and  acknowledged  the  payment  of  $14 
in  full  of  fees  on  homestead  entry  of  the  land;  and  this  was 
all  the  evidence  adduced.  The  court  thereupon  charged  the 
jury,  on  request,  that  they  must  find  for  the  defendants,  if 
they  believed  the  evidence.  The  plaintiff  excepted  to  this 
diarge,  and  he  here  assigns  it  as  error. 

Watts  &  Son,  and  W.  J.  Hakalson,  for  appellant,  cited 
Whiie  V.  St.  Ouirons,  Minor,  331 ;  Bullock  v.  Wilson,  2  Por- 
ter, 436;  s.  0.  5,  Porter,  338;  Cruise  u.  Riddle,  21  Ala.  791; 
Bates  v.Herron,  35  Ala,  117;  Watson  v.  Prestwood,  79  Ala. 
416;  Code,  §2782. 

DoBBS  &  Howard,  contra. — The  plaintiff  was  never  in 
possession  of  the  land,  and  showed  no  legal  title  in  himself, 
the  title  being  in  the  United  States  until  the  issue  of  a 
patent — Goodman  v.  Winter^  64  Ala.  410;  Wilkerson  v. 
McDougall,  48  Ala.   383;  Baucum  v.  Oeorge,  65  Ala.  259; 
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Wilson  V.  Glenn,  68  Ala.  383;  Slaughier  v.  McBride,  69  Ala. 
510;  Scranton  v,  Ballard,  64  Ala.  402;  Bruce  v.  Bradshaw^ 
69  Ala.  360;  Pollard  v.  Hamnck,  74  Ala.  334. 

CLOPTON,  J. — The  general  rule,  that  a  plaintiff  in  eject- 
ment must  recover  on  the  strength  of  his  own  title,  and 
must  show  a  legal  title  to  the  premises,  is  elementary  and 
familiar ;  an  equitable  estate  or  claim  will  not  support  the 
action.  The  evidence  which  the  plaintiflE  introduced  in  sup- 
port of  his  title,  was  a  receipt  in  the  usual  form  given  by 
the  receiver  of  the  public  moneys  to  him,  for  the  sum  of 
fourteen  dollars,  being  the  amount  of  fee  and  compensation 
of  register  and  receiver,  for  the  entry  of  the  land  sued  for, 
under  section  2290  of  the  Revised  Statutes  of  the  United 
States.  The  decisions  of  the  Supreme  Court  of  the  United 
States,  holding  that  until  the  patent  issues  the  fee  is  in  the 
government,  and  that  a  certificate  of  entry  vests  only  an 
equitable  claim,  which  will  not  support  ejectment,  are  founded 
on  the  general  rule. 

Conceding  that,  independent  of  statute,  a  certificate  of 
entry  is  not  a  title  complete  or  legal  in  its  character,  there 
is  in  this  State  a  statute  which  declares:  "All  certificates 
issued  pursuant  to  any  act  of  Congress,  by  any  board  of 
commissioners,  register  of  a  land  office,  or  by  any  one 
authorized  by  law  to  issue  such  certificate,  upon  any  warrant 
or  order  of  survey,  or  for  any  donation  or  pre-emption  claim, 
vests  the  legal  title  in  the  holder  or  his  assignee,  and  must 
be  received  as  evidence  of  such  title." — Code,  1886,  §  2782. 
This  statute  has  been  in  force,  with  immaterial  changes  in 
phraseology,  since  1812;  and  under  it,  certificates  given  by 
the  receiver  of  public  moneys,  on  the  entry  of  public  lands, 
have  been  held  sufficient  evidence  of  title  to  enable  the 
holder  to  maintain  the  action  of  ejectment.  The  first  case 
was  Bullock  v,  Wilson,  2  Port.  436,  in  which  the  only  evi- 
dence of  title  offered  by  the  plaintiff  was  a  receipt,  which 
expressed  to  be  in  full  for  the  land  described  in  the  declara- 
tion. It  was  held  that  the  receipt  was  within  the  equity  of 
the  statute,  and,  until  the  patent  issues,  was  the  best  evi- 
dence of  the  plaintiff's  right  which  the  case  admits  of,  and 
was  sufficient  evidence  of  title  to  authorize  the  holder  to 
maintain  an  action  of  trespass  to  try  titles.  This  ruling 
was  re-affirmed  in  the  subsequent  cases  of  Cruise  v.  Rid- 
die,  21  Ala.  791;  and  Bates  v,  Herron,  35  Ala.  117. 

Section  2290  of  the  Revised  Statutes  provides,  that  any 
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person  applying  to  enter  land,  for  the  benefit  of  the  home- 
stead, shall,  upon  making  the  prescribed  affidavit,  and  pay- 
ing the  requisite  sum,  be  permitted  to  enter  the  land  spec- 
ified. The  succeeding  section  declares,  that  he  shall  be 
entitled  to  a  patent,  if,  after  the  expiration  of  five  years, 
he  proves  by  two  credible  witnesses,  that  he  resided  on,  or 
cultivated  the  same,  for  the  term  of  five  years  immediately 
succeeding  the  time  of  filing  the  affidavit;  and  makes  affida- 
vit that  no  part  of  the  land  has  been  alienated,  except  as 
authorized  by  law,  and  that  he  will  bear  true  allegiance  to 
the  government  of  the  United  States.  It  is  true,  the  same 
section  declares,  that  no  certificate  or  patent  shall  issue  until 
the  expiration  of  five  years  from  the  date  of  the  entry ;  but 
this  evidently  refers  to  the  certificate  to  be  issued  after  proof 
that  the  conditions  of  the  entry  have  been  complied  with. 
Compliance  with  the  provisions  of  section  2290,  and  an 
entry  made  in  accordance  therewith,  vest  an  estate  or  right 
in  the  settler — a  right  to  enter  the  land  and  occupy.  This 
is  manifest  from  the  provisions  of  section  2297,  which 
provides:  "If  at  any  time,  after  the  filing  of  the  affidavit 
and  before  the  expiration  of  the  five  years,  it  is  proved,  after 
due  notice  to  the  settler,  that  the  person  haviog  filed  such 
affidavit  has  actually  changed  his  residence,  or  abandoned 
the  land  for  more  than  six  months  at  any  time,  the  land  so 
entered  shall  revert  to  the  government."  There  can  prop- 
erly be  no  reversion,  unless  some  right  or  estate  has  passed 
out  of  the  grantor. 

The  defendants  showed  no  title  or  right  whatever.  So 
far  as  the  evidence  discloses,  they  are  mere  trespassers. 
The  estate  of  the  plaintiff  acquired  by  the  entry,  whatever 
may  be  its  extent  or  the  character  of  the  title,  is  an  estate 
on  condition.  Whether  the  condition  has  been  complied 
with,  or  whether  there  has  been  a  forfeiture,  can  only  be 
ascertained  in  a  direct  proceeding  instituted  for  that  purpose. 
A  mere  trespasser  can  not  inquire  whether  there  has  been 
a  breach  of  the  condition,  and  can  not  set  up  as  a  defense  a 
failure  to  perform  the  condition.  Though  the  title  of  the 
plaintiff  does  not  become  complete  until  the  conditions  have 
been  performed,  the  receipt  given  by  the  receiver  of  the 
public  money  in  full,  for  lands  entered  under  section  2290, 
vests  in  the  plaintiff,  under  the  statute  in  this  State,  a  legal 
title  sufficient  to  maintain  an  action  of  ejectment,  or  the  cor- 
responding statutory  real  action,  and  must  be  received  as 
evidence  of  such  title  in  such  action. 
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It  follows  that  the  court  erred  in  giving  the  aflirmative 
charge  in  favor  of  the  defendant. 
Beversed  and  remanded. 


Moore  &  Handley  Hardware  Co.  v. 
Towers  Hardw^are  Co. 

Bill  171  Equity  for  Ivjimction,  in  nature  of  Bill  Jor  Sjyecific 
Performance  of  Contract, 

1.  Contract  in  restraint  of  trade. — A  contract  by  which  a  partnership, 
engaged  in  the  business  of  sellinjj  hardware,  and  selling  out  their  stock 
of  plow-blades  and  plow-stocks  to  a  rival  company,  agree  "not  to  han- 
dle any  more  plow-blades  or  plow-stocks,"  construed  in  connection 
with  the  attendant  circumstances  showing  the  extent  of  country  over 
which  the  rivalry  in  business  extended,  is  not  an  unreasonable  restric- 
tion or  restraint  of  trade. 

2.  Corporation;  how  far  hound  by  acts  or  contracts  of  stockholders  indi- 
vidually ^  before  incorporation. — A  corporation  is  a  legal  entity,  and  is 
not  affected  by  the  personal  rights,  obligations  or  transductions  of  its 
individual  stockholders  with  third  persons,  whether  before  or  after  incor- 
poration ;  although  it  mav  be  charged  with  the  engageSients  of  its  pro- 
moters in  anticipation  of  incorporation,  which  it  has  ratified,  or  the 
benefits  of  which  it  has  receivecj.  and  although  a  court  of  equity  will 
not  allowApartners  or  associates,  by  combining  as  a  ** paper  corpora- 
tion," thei mjji  tu  U l UIU>  I U« |i5us7T)il i ty  for  their  individnal  obljgatioBS. 
but  will  hold  the  Qpminal  corporation  to  a  dischargejhereof ;  yet  this 
principle  will  not  b^'TCppti^d,  where  an  injtlfW?!  1611  "Is  sought  against  a 
private  corporation,  to  restrain  its  violation  of  a  contract  entered  into, 
before  incorporation,  bv  its  principal  corporators  and  stockholders  indi- 
vidually, when  it  is  not  averred  or  shown  that  the  corporation  was  or- 
ganized fraudulently,  as  a  device  to  evade  the  personal  obligation  of  the 
contractors. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  3d  December,  1888, 
by  the  Towers  Hardware  Company,  a  private  corporation, 
against  the  Moore  &  Handley  Hardware  Company,  another 
private  corporation;  and  sought  an  injunction  to  restrain  the 
defendant  from  selling  "plow-stocks  and  p|ow-blades,"  in 
violation  of  a  contract  made  between  the  complainant  and  a 
partnership  doing  business  under  the  name  of  Moore,  Moore 
&  Handley,  which  was  composed  of  James  D.  Moore,  Benj. 
F.  Moore,  and  William  A.  Handley,  who,  as  the  bill  alleged, 
afterwards  formed  the  defendant   corporation.     The  com^ 
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plainant  was  incorporated,  under  the  general  statutes,  on  the 
1st  February,  1887,  and  the  defendant  on  the  12th  March, 
1888 ;  each  having  its  principal  place  of  business  in  Birming- 
ham, and  selling  hardware  throughout  the  northern  counties 
of  the  State  mostly  on  orders  effected  through  their  travel- 
ling salesmen.  The  partnership  of  Moore,  Moore  &  Hand- 
ley  had  been  engaged  in  the  same  business,  and  on  the  27th 
May,  1887,  they  sold  out  their  entire  stock  of  plow-stocks 
and  plow-blades,  at  the  price  of  $728  paid  in  cash,  to  the 
complainant;  signing  an  agreement,  which  was  written  at 
the  foot  of  the  memorandum,  or  bill  of  sale,  in  these  words: 
"In  consideration  of  above  sale,  we  agree  not  to  handle  any 
more  plow-stocks  or  plow-blades,  except  railroad  plows." 
The  bill  alleged  that  the  price  paid  was  about  $100  more 
than  the  market  value  of  the  articles,  and  that  complainant 
was  induced  to  make  said  purchase  "solely  by  said  written 
promise  and  undertaking  of  said  Moore,  Moore  &  Handley." 
By  the  terms  of  defendant's  articles  of  incorporation,  its 
capital  stock  was  $100,000,  of  which  said  partners  each 
subscribed  $25,000,  and  one  Thos.  P.  Wimberly  $25,000; 
but  the  bill  alleged  that,  *'if  said  Wimberly  ever  really  had 
any  interest  in  said  corporation,  or  the  capital  stock  thereof, 
by  virtue  of  having  paid  anything  on  his  subscription,  he  no 
longer  has  any  interest  therein,  nor  has  had  since  before 
(to-wit)  August  8th,  1888;"  also,  on  information  and  belief, 
that  said  Moores  and  Handley  "are  the  sole  owners  of  the 
capital  stock  of  said  corporation,  and  have  been  since  August 
10th,  1888,"  J.  D.  Moore  being  president,  Handley  vice- 
president,  and  B.  F.  Moore  secretary,  ever  since  its  organi- 
zation ;  that  the  defendant  corpor'^ition  was  organized  for  the 
purpose  of  carrying  on  the  same  business  which  the  partner- 
ship had  carried  on;  that  its  capital  stock  "was  paid  for 
wholly  and  entirely  in  the  stock  of  goods  and  assets  of  said 
partnership;"  that  it  "succeeded  to  all  the  property  rights 
and  assets  of  said  partnership,  as  well  as  all  the  liabilities 
thereof;"  that  said  defendant  corporation  "is  none  other 
than  said  J.  D.  Moore,  B.  F.  Moore  and  Wm.  A.  Handley, 
who  constituted  said  partnership,  and  rv)w  constitute  said 
corporation.  Your  orator  can  not  say  whether  or  not  said 
Moores  and  Handley  organized  said  corporation  for  the  pur- 
pose of  evading  the  force  and  effect  of  their  said  agreement 
with  your  orator,  but  does  say  and  charge  that  the  effect  of 
their  doing  so  would  be  to  perpetrate  a  fraud  on  your  orator, 
if  they  should  be  allowedJtaJa<;ndle  plow-blades  and  plow- 
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stocks;  that  the  defendants  business,  as  now  conducted,  is 
identically  the  same  as  that  conducted  by  said  Moores  and 
Handley,  is  conducted  by  the  same  persons,  and  in  substan- 
tially the  same  manner  as  before,  and  that  the  only  change  in 
fact  has  been  in  the  name  of  the  concern.  And  your  orator 
alleges  that  said  Moores  and  Handley,  in  making  said  agree- 
ment with  your  orator,  thereby  meant  and  intended,  and  such 
was  your  orator's  intention,  that  they  would  not  again  en- 
gage in  selling  or  handling  plow-blades  or  plow-stocks  in 
connection  with  their  said  business  in  the  city  of  Birming- 
ham, so  long  as  your  orator  was  engaged  in  the  like  busi- 
ness." 

The  defendant  answered  the  bill,  admitting  its  allegations 
as  to  the  contract  between  the  complainant  and  Moore,  Moore 
&  Handley,  and  the  nature  of  the  business  carried  on  by  the 
several  parties;  denying  that  it  assumed,  or  in  any  manner 
became  liable  for,  the  obligations  of  said  partnership,  or  of 
its  individual  partners,  ur  that  it  acquired  any  interest  in  the 
outstanding  notes  and  accounts  due  to  said  partnership,  or 
the  real  estate  owned  by  the  partners,  which  was  more  than 
suflBcient  to  pay  all  their  outstanding  debts  and  liabilities ; 
alleging  that  Wimberly  owned  a  one-fourth  interest  in  the 
corporation  at  its  organization,  and  for  some  time  acted  as 
its  treasurer,  but  admitting  that  the  Moores  and  Handley  had 
since  bought  out  his  interest ;  insisting  that  said  contract 
was  illegal  and  void,  because  in  restraint  of  trade,  and,  if 
valid,  was  not  binding  on  the  defendant;  and  demurring  to 
the  bill  for  want  of  equity. 

After  answer  filed,  the  defendant  submitted  a  motion  to 
dissolve  the  temporary  injunction,  and  to  dismiss  the  bill ; 
and  this  appeal  is  taken  from  the  decree  of  the  chancellor 
overruling  and  refusing  these  motions. 

Smith  &  Lowe,  for  appellant. — (1.)  The  bill  in  this  case 
asks  an  injunction  against  an  alleged  violation  of  a  contract, 
in  the  nature  of  a  decree  for  specific  performance;  and  it 
presents  the  anomaly  of  seeking  this  relief  against  a  third 
person,  who  was  not  a  party  to  that  contract,  and  is  not  bound 
by  it.  For  it  is  well  settled,  that  a  corporation  is  a  legal  en- 
tity separate  and  distinct  from  the  individuals  who,  from 
time  to  time,  may  be  its  stockholders ;  deriving  all  its  pow- 
ers from  its  charter,  or  «rticles  of  incorporation,  in  connec- 
tion with  statutory  provisions,  and  liable  only  for  its  own 
contracts,  engagements  and  defaults.     Whatever  may  be  the 
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Gomplainant^s  rights  or  remedies  against  the  Moores  and 
Handley  individually,  the  bill  shows  no  cause  of  action 
against  the  defendant  corporation. — State  Bank  v,  Gibson, 
6  Ala.  814;  U,  S,  v.  Planters'  Bank,  9  Wheat.  907;  Ken- 
tuckyv.  Wisier,  2  Pet.  318;  Bank  v,  Gibbs,  3  McOord,  377; 
Mor.  Corp.,  §§  547-8;  Milk  Asso.  v.  Wall,  17  Hun,  N.  Y., 
494.  (2.)  The  alleged  contract  is  void,  because  in  restraint 
of  trade.— Cosu'eH  v,  Gibbs,  33  Mich.  331. 

Cabaniss  &  Weakley,  contra, — (1.)  The  contract,  con- 
strued in  connection  with  the  attendant  circumstances,  was 
not  an  unreasonable  restraint  of  trade,  nor  otherwise  illegal. 
Bobbins  v,  Webb,  68  Ala.  399;  Hubbard  r.  Milhn-,  27  Mich. 
15;  Beallv.  Chase,  31  Mich.  490;  Smaller/ v,  Greene,  35  Am. 
Eep.  267;  Bish.  Contracts,  §§  513-20;  2  High  Inj.,  §  1170; 

2  Benj.  Sales,  696,  n.  15.  (2.)  A  court  of  equity  regards 
the  substance,  rather  than  the  form  of  things,  and  will  not 
permit  parties  to  screen  themselves  behind  the  legal  fiction 
of  a  corporation's  separate  entity,  in  order  to  carry  on  a  busi- 
ness which  they  can  not  conduct  in  their  own  names — will 
not  allow  them  to  do  by  indirection  what  they  can  not  do 
directly ;  but  will  look  beyond  technical  rules,  when  neces- 
sary to  do  justice,  or  io  prevent  fraud. — Mor.  Corp.,  1,  227, 
1012,  1031;  Gas  Co.  r.  We^t,  52  Iowa,  16;  Beall  r.  Chase, 
31  Mich.  490;   20  Fed.  Rep.  699,  700;   28  N.  J.  Eq.  151; 

3  Amer.  Rep.  164. 

McCLELLAN,  J. — The  equity  of  the  bill,  so  far  as  the 
injunction  is  concerned,  and  the  sufficiency  of  those  of  its 
allegations  which  are  not  denied  by  the  answer  to  sustain  the 
injunction,  depend  primarily  on  two  questions:  first,  whether 
the  contract  relied  on  is  void,  as  being  in  unreasonable  re- 
straint of  trade ;  and,  second,  whether  a  negative  undertaking 
entered  into  by  persons  who  subsequently  organize,  and  for 
the  time  constitute,  a  corporation  for  the  prosecution  of  the 
business  with  respect  to  which  the  contract  was  made,  can  be 
inforced  by  injunction  against  the  corporation. 

1.  It  is  insisted  that  the  agreement  of  Moore,  Moore  & 
Handley,  "not  to  handle  any  more  plow-blades  or  plow- 
stocks,"  is  an  unreasonable  restriction  on  trade,  in  that  it 
contains  no  limitation  as  to  the  place  or  locality  at  or  in  which 
they  are  to  refrain  from  carrying  on  the  specified  business. 
It  is  true  that  such  contracts  must  be  limited  as  to  the  space 
tjiey  are  intended  to  cover,  or  they  can  not  be  supported 
14 
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The  meaning  of  a  contract  of  this  character,  however,  is  not 
to  be  found  solely  from  a  consideration  of  its  expressed 
terms.  Courts  look  to  all  the  circumstances  surrounding  the 
parties,  and  attendant  upon  the  transaction,  and  from  a  con- 
sideration of  these  circumstances,  in  connection  with  the  ex- 
pressions of  the  undertaking,  they  will  first  construe  the 
contract,  and  then  proceed  to  pass  upon  its  reasonableness 
as  thus  construed.  In  the  case  at  bar,  the  facts  were,  that 
both  parties  were  engaged  in  a  certain  business,  in  and  cov- 
ering that  part  of  the  State  of  Alabama  which  embraces  and 
lies  north  of  the  city  of  Birmingham.  It  was  a  character 
of  business,  as  conducted  by  them,  which  could  reasonably 
and  naturally  be  canded  on  throughout  the  territory.  Over 
this  space  they  were  dealing  in  competition  with  each  other, 
and  presumptively  the  operations  of  each  were  detrimental 
to  the  trade  of  the  other,  and  the  agreement  of  either  to  de- 
sist from  these  operations  redounded  to  the  advantage  of  the 
other.  The  bill  alleges,  and  the  answer  does  not  deny,  that 
the  written  agreement,  copied  above,  was  made  with  respect 
to  the  trade  thus  carried  on  in  the  territory  including,  and 
north  of  Birmingham,  in  Alabama.  The  contract  will,  there- 
fore, be  construed  with  reference  to  these  facts,  and  held  to 
mean  that  Moore,  Moore  &  Handley  would  not  handle  plow- 
stocks  and  blades  in  competition  with,  or  opposition  to  the 
Towers  Hardware  Company,  within  the  territory  covered  by 
their  previous  competition,  and  described  as  that  part  of 
Alabama  which  includes  and  lies  north  of  Birmingham.  Thus 
construed,  it  becomes  specific  as  to  time,  space,  and  character 
of  the  dealing  intended  to  be  restrained,  and  is  reasonable 
and  valid. — Hubbard  v.  Miller,  27  Mich.  15;  CuHis  v. 
(7o/ve^,68  N.  Y.  300;  Warfield  v.  Booth,  33  Md.  63;  Deih- 
lifs7\  Tomsen,  7  Daly,  354;  Beal  v.  Chase,  31  Mich.  490; 
Havner  v.  Graves,  7  Bing.  735 ;  Whittaker  v.  Howe,  3  Beav. 
383;  TalUs  i\  TalUs,  1  El.  &  Bl.  391;  Morse  Machine  Co. 
V.  Morse,  103  Mass.  73;  O.  S.  Nav.  Co.  v.  Witisor, 
20  Wallace,  64. 

2.  The-f^neral  doctrine  is  well  established,  and  obtains 
both  at  law  and  in  equity,  that  a  corporation  is  a  distinct 
entity,  to  be  considered  separate  and  apart  from  the  individ- 
uals who  compose  it,  and  is  not  to  be  affected  by  the  per- 
sonal rights,  obligations  and  transactions  of  its  stockholders; 
and  this,  whether  said  rights  accrued,  or  obligations  were 
incurred,  before  or  subsequent  to  incorporation. — Morawetz 
on  Priv.  Corp.  227-234, .  547-549 ;  Morrison  v.  Gold  Mt  O. 
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M,  Co,,  52  CaL  309;  Hawkins  v,  Mansfield  G.  M.  Co.,  lb. 
515;  Gent  v.  M.  &  Mat  Ins.  Co.,  107  111.  658;  Cahdo- 
nian  R.  Co.  v.  Helensburgh,  2  Macg.  391;  Penn.  Mat. 
Co.  V.  Hapgood,  141  Mass.  147. 

There  is  a  class  of  contracts,  however,  which  are  entered 
into  between  the  promoters  or  prospectors  of  a  contemplated 
corporation  and  third  persons,  on  the  faith  of  the  corporation, 
intended  to  enure  to  its  benefit,  and  which  in  point  of  fact  do 
enure  to  its  benefit,  on  which  the  corporation  will  be  charged, 
even  in  the  absence  of  an  express  promise  to  perform,  or  rat- 
ification on  the  part  of  the  company  after  it  is  in  esse;  on 
*the  familiar  principle,  that  one  who  accepts  the  benefit  of  a 
contract,  which  another  volunteers  to  perform  in  his  name, 
and  on  his  behalf,  is  bound  to  take  the  burden  with  the  ben- 
efit"—Bedfield  on  Railways  (5th  Ed.),  18;  Edwards  v. 
Grand  June.  R.,  1  M.  &  Or.  650;  Stanley  v.  Birkenhead  R., 
9  Sim.  264;  L.  R.  &  Fet.  S.  R.  Co.  v.  Perry,  37  Ark.  164; 
Perry  v.  L.  R.  &  Fet.  S.  R.  Co.,  44  Ark.  383;  Bommer  v. 
Am.  Spiral  Co.,  81  N.  Y.  468. 

And  in  those  cases  where  "associates  combine  together  to 
create  a  paper  corporation,  to  cover  a  partnership  or  joint 
venture,  and  where  the  stockholders  are  partners  in  inten- 
tion," and  have  resorted  to  the  fiction  of  separate  corporate 
entity  to  free  themselves  from  indi^adual  obligations  which 
had  attached  to  them,  with  respect  to  the  business  they  pro- 
pose to  carry  on,  prior  to  the  organization  of  the  company, 
courts  of  equity,  when  the  ends  of  justice  require  it,  will 
disregard  and  look  beyond  the  fiction  of  corporate  entity,  and 
hold  the  corporation  to  a  discharge  of  the  liabilities  resting 
on  its  members;  and  this  may  be  done,  although  some  of  the 
shareholders  had  not  originally  incurred  the  obligation 
sought  to  be  enforced,  provided  they  had  notice  of  it  before 
entering  the  corporation,  and  participated  in  the  effort  to 
avoid  it. — Davis  Imp.  Wrouqht  Iron  W.  W.  Co.  v.  Davis 
Wrouqht  Iron  W.  Co.,  20  Fed.  Rep.  700;  Real  v.  Chase, 
31  Mich.  490,  495,  532. 

The  contract  of  Moore,  Moore  &  Handley,  sought  to  be 
enforced  against  the  Moore  &  Handley  Hardware  Company, 
w^as  not  an  undertaking  between  promoters  of  the  company 
and  third  parties,  nor  made  on  the  faith  of  the  corporation, 
nor  intended  to  enure  to  its  benefit,  nor  did  it  enure,  in  point 
of  fact,  to  the  benefit  of  the  corporation.  It  is  not  of  that 
class  of  contracts  which  courts  enforce  against  corporations, 
on  the  ground  that  they  were  made  in  the  corporate  name  by 
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anticipation,  and  that  the  corporation  received  and  accepted 
the  benefits  resulting  from  them. 

There  is  no  allegation  of  fraud  made  against  the  corpora- 
tion, or  its  shareholders,  and  the  implication  of  the  fraudu- 
lent effect  of  the  corporate  action  complained  of  is  denied. 
It  is  not  shown  that  this  is  a  mere  "paper  corporation,"  to 
cover  a  joint  venture,  in  which  the  corporators  are  partners 
in  intention,  and  have  resorted  to  this  form  for  the  purpose 
of  evading  and  avoiding  obligations  which  they  had  taken 
upon  themselves  as  individuals,  or  for  the  purpose  of  evad- 
ing the  promise  relied  on  here.  If  these  things  had  ap- 
peared in  the  case,  we  should  not  hesitate  to  hold  the  cor- 
poration answerable  for  the  individual  obligation.  But,  in 
the  absence  of  fraud,  **no  authorities  have  gone  the  length 
of  holding  that  any  contract  made  with  individuals,  exclu- 
sively upon  individual  credit,  will  become  the  contract  of 
I  any  future  corporation  that  may  be  formed  for  the  more  con- 
venient management  and  use  of  the  benefits  of  it." — L,  R. 
&  Ff.  S.  R,  Co.   Cases,  supra. 

If  .the  c^ase  of  Bcal  v.  Chase,  sujyra,  goes  beyond  this 
doctrine,  we  can  not  indorse  it.     We  do  not  think  it  does. 
In  that  case,  the  corporation  had  been  formed  for  the  pur- 
pose of  violating  a  contract  not  to  engage  in  a  certain  busi- 
ness.    All  the  corporators  were  held  to  have  participated  in 
this  purpose:     The  business  was  to  be  conducted  by  the  cor- 
poration, in  connection  with  the  promisor  in  his  individual 
capacity.     He  had  an  interest  in  it,  both  individually  and  as 
the  principal  shareholder  of  the  company;  and  the  court  en- 
joined the  corporation,  not  generally,  but  from  carrying  on 
the  business  with   or  for  the  individual  contracting  party. 
To  put  the  case  at  bar  in  line  with  that  case,  it  would  have 
to  appear,  not  only  that  the  corporators  organized  for  the 
purpose,  and  with  the  intention  of  evading  their  contracts 
through  the  separate  entity  of  corporate  existence,  but  also! 
that  they  reserved  an  interest  in  the  business  distinct  from  I 
their  interests  as  stockholders.     None  of    these  faults   are 
shown.     The  effect  of  allowing  the  injunction  in  this  case'' 
to  continue,  would  necessarily  be  to  hold  all  future  share- 
holders in  the  corporation  to  the  performance  of  a  contract 
which  neither  they  nor  the  corporation  had  ever  entered  into, 
and  of  which  they  may  not  even  have  had  notice.     Such  cr-S 
result  could  only  be  justified  on  the  ground  of  bad  faith  in^ 
the  creation  of  the  company.     To  thus  hamper  a  bana  fide 
corporation,  would  be  inequitable,  and  have  the  effect  of 
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establishing^  a  doctrine  fraught  with  much  danger  to  cor- 
porate rights,  powers  and  property. 

The  allegations  going  to  show  a  ratification,  by  the  cor- 
poration, of  this  contract  of  Moore,  Moore  &  Handley,  are 
denied  by  the  answer,  and  hence  can  not  be  considered  in 
passing  on  the  decree  overruling  the  motion  to  dissolve  the 
injunction.  Those  allegations  of  the  bill  which  are  not  de- 
nied, were  not  sufficient  to  authorize  a  continuance  of  the 
injunction,  and  the  decree  on  that  point  was  erroneous,  and 
is  reversed. 

The  contract  relied  on  here  is  such  a  one  as  the  respondent 
corporation  could  have  made  under  its  charter.  It  is,  there- 
fore, one  which,  being  already  in  existence  between  com- 
plainant and  the  individuals  composing  the  defendant  com- 
pany, the  corporation  had  the  power  to  ratify  and  adopt. 
The  bill,  in  our  judgment,  sufficiently  avers  such  ratification 
or  adoption.  These  allegations  give  equity  to  the  bill,  and 
the  decree  overruling  the  demurrer  is  affilrmed. 

The  cause  will  be  remanded,  with  instructions  to  the  chan- 
cellor to  dissolve  the  injunction,  unless  the  complainant 
amends  its  bill  so  as  to  entitle  it  to  a  continuance  of  the 
writ,  under  the  principles  we  have  announced. 

Reversed  and  remanded. 


Beck  V.  West  &  Oo. 

Action  for   Breach    of  Special  Contract   of  Employmetit, 

\,  Demurrer;  vjhen  ruling  on  is  revisable. — Rulings  on  demurrer, 
shown  only  by  the  bill  of  exceptions,  are  not  revisable  on  error  or  ap- 
peal. 

2.  Construction  of  xoritings,  by  court,  or  by  jury. — When  the  contract 
sued  on  is  evidenced  only  by  the  written  correspondence  of  the  parties, 
it  is  the  duty  of  the  court  to  construe  the  writings,  and  to  instruct  the 
jury  as  to  their  meaning  and  legal  effect. 

3.  Contract  of  employment  as  travelling  salesman;  damages  for  breach. 
Under  a  contract  by  which  defendants,  tobacco  merchants,  employed 
plaintiff  as  a  travelling  salesman,  agreeing  to  supply  him  with  samples, 
to  allow  him  as  compensation  one-half  of  the  profits  on  sales  effected 
by  him,  and  to  advance  to  him,  by  paying  his  drafts  at  the  commence- 
ment of  his  work,  $50  at  the  end  of  every  two  weeks,  to  be  repaid 
out  of  his  share  of  the  profits,  while  he  was  to  furnish  his  own  outfit; 
on  a  breach  by  defendants,  refusing  to  pay  plaintiff's  drafts,  and  in- 
structing him  to  quit  work  before  the  expiration  of  the  stipulated  term, 
plaintiff  is  entitled  to  recover  as  damages,  not  only  his  share  of  the 
profits  on  sales  perfected  and  consummated,  but  also  on  sales  negotiated 
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so  far  that  it  can  be  ascertained  with  certainty  that  they  would  be  com- 
pleted, and  the  extent  or  amount  thereof;  butraere  expectations,  doubt- 
ful offers,  or  other  vague  or  indefinite  assurances  of  intention  to  pur- 
chase, without  expression  of  quantity  or  value,  are  speculative  merely, 
and  not  recoverable ;  opinions  as  to  what  sales  he  could,  or  probably 
would  have  made,  are  also  speculative  and  contingent;  nor  can  he 
prove  or  recover  for  the  cost  of  his  horse  and  buggy,  the  value  of  his 
services  per  month,  or  the  damages  to  his  credit  by  being  thus  thrown 
out  of  employment. 

Appeal  from  the  Circuit  Court  of  Escambia. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  Wilson  Beck  against  J.  P. 
West  &  Co.,  and  was  commenced  by  attachment,  sued  out  on 
the  2d  January,  1888,  on  the  ground  of  the  defendants'  non- 
residence.  The  defendants  were  tobacco  manufacturers  and 
dealers,  doing  business  in  Lynchburg,  Virginia,  and  had  em  - 
ployed  the  defendant,  who  lived  in  or  near  Brewton,  Ala- 
bama, to  serve  them  as  travelling  salesman.  The  contract 
between  the  parties  was  negotiated  by  letters, .  several  of 
which  were  read  in  evidence  on  the  trial,  as  follows:  On  the 
30th  August,  1887,  defendants  wrote  to  plaintiff,  acknowl- 
edging the  receipt  of  a  letter  which  was  not  produced,  and 
saying  in  reply:  "We  think,  if  you  will  work  regularly,  you 
will  no  doubt  be  worth  §50  and  more  per  month ;  but  we 
would  prefer  to  pay  you  according  to  your  work  We  will 
give  you  half  you  can  make,  you  paying  your  own  ex- 
penses. Will  furnish  you  samples,  &c.,  and  will  give  you  a 
letter  of  credit,  so  you  may  draw  $50  every  two  weeks,  or 
$100  per  month.  If  you  will  go  to  work,  and  travel  two 
weeks,  then  draw  for  $50,  and  so  on,  every  two  weeks,  will 
send  you  check  to  balance  your  half  of  profits  at  end  of  each 
month.  You  only  furnish  your  expenses  for  first  two  weeks, 
then  your  letter  of  credit  entitles  you  to  draw  $100  per 
month  thereafter,  in  two  drafts  of  $50  each  every  two  weeks. 
Now,  if  you  will  work  regularly,  we  will  make  above  terms 
until  end  of  year,  and  will  continue  same  terms  next  year, 
or  will  estimate  your  work  and  pay  you  salary  next  year. 
If  you  accept,  get  ready  for  work  at  once,  and  write  us  by 
return  mail,  and  we  will  furnish  samples  and  letter  of  credit 
at  once,  and  will  comply  strictly  with  this  letter.  .  .  The 
trade  will  no  doubt  be  good  now.  Awaiting  reply  at  once," 
&c.  This  letter  seems  to  have  miscarried  in  the  mails,  as 
shown  by  plaintiff's  answer  to  it,  which  is  dated  September 
13th,  and  in  which,  after  alluding  to  the  delay  in  ite  trans- 
mission,  he  said:    *'I  will  now  say  in  reply,  that  I  will  try 

Vol.  lxxxvii. 


Digitized  by 


Googk 


1888.1  OF  ALABAMA.  215 

[Beck  V.  West  &  Co.] 

the  tobacco  business  again,  though  I  have  said  I  would  never 
again  sell  tobacco  on  commission ;  but,  as  I  feel  satisfied  I 
can  do  well  in  the  business,  I  will  try  it  again.  So  now  I 
will  make  myself  ready  to  go  to  work,  and  will  be  ready  by 
the  time  you  can  get  your  samples  here.  Please  send  a  nice 
lot  of  samples,"  &c.  To  this  letter  defendants  replied,  under 
date  of  September  16th,  saying:  "All  right.  We  are  going 
to  stand  up  to  you,  and  will  expect  steady,  square  work  on 
your  part.  We  send  you,  by  to-day's  express,  a  full  line  of 
samples,  with  list  of  cost  and  selling  prices ;  but  we  do  not 
mean  to  confine  you  to  selling  prices,  allowing  you  to  make 
prices  according  to  lots  and  competition.  Spread  yourself." 
The  rest  of  the  letter  relates  to  the  counties  in  which  the 
plaintiff  should  begin  business,  and  other  details  of  the  trade. 
The  plaintiff's  letter  of  credit  from  defendants,  dated  Sep- 
tember 2l8t,  1887,  was  in  these  words:  "This  is  to  certify, 
that  you  are  instructed  to  draw  on  us,  for  one  hundred  dol- 
lars per  month,  as  follows:  After  you  have  worked  for  us 
regularly  two  weeks,  draw  for  $50,  and  after  two  weeks  more 
regidar  work  for  us  draw  for  $50  more.  Good  until  January 
Ist,  1888." 

Under  the  contract  shown  by  these  letters,  plaintiff  bought 
a  horse  and  buggy,  as  he  testified,  and  entered  on  the  dis- 
charge of  his  duties,  travelling  through  Butler,  Covington, 
Conecuh  and  other  counties,  exhibiting  his  samples,  solicit- 
ing orders  from  merchants,  &c. ;  on  October  24th  he  drew 
on  defendants  for  $50,  on  November  9th  for  $25,  and  on 
November  14th  for  $25 ;  and  a  few  days  afterwards,  while  at 
Hayneville,  Lowndes  county,  he  received  from  defendants 
the  following  letter:  "Yours  of  9th  inst.  just  at  hand,  and 
we  write  at  once,  and  will  say  to  go  home  at  once  and  wait 
until  trade  opens.  You  are  not  doing  anything,  and  why  in 
the  name  of  common  sense  do  you  keep  travelling.  We 
wrote  you  before  you  left  Brewton  not  to  go  yet,  as  you  had 
made  a  trip  and  found  the  trade  was  not  buying.  You  did 
not  start  when  you  could  have  made  sales.  Now  go  home, 
and  when  trade  opens  we  will  send  you  money  to  start,  but 
can  not  promise  you  any  money  to  throw  away  now."  To  this 
letter  plaintiff  replied  at  once,  denying  defendants'  right  to 
make  him  discontinue  his  work,  and  notifying  them  that  he 
should  return  home  and  hold  himself  subject  to  their  orders 
according  to  the  terms  of  the  contract ;  and  he  testified  that 
lie  did  so. 

The  complaint  set  out  the  contract  substantially  as  shown 
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by  these  letters,  alleged  performance  on  plaintiff's  part, 
and  breaches  thereof  by  defendants,  as  follows:  (1)  in  fail- 
ing and  refusing  to  pay  his  said  drafts;  (2)  in  failing  to 
pay  him  his  commissions  on  the  goods  sold  by  him;  (3)  in 
discharging  him  and  ordering  him  to  quit  work  without  legal 
cause  or  excuse.  For  these  breaches  the  complaint 
claimed  damages  as  follows:  $500  "for  loss  of  credit  and 
reputation  by  reason  of  defendants'  failure  to  cash  plaintiff's 
said  drafts;"  $150,  "for  money  laid  out  and  expended  by 
plaintiff  for  horse  and  buggy  in  preparing  and  fitting  out  for 
said  business;"  $500,  "for  loss  of  commissions  on  sales 
which  plaintiff  would  have  made  if  said  defendants  had  com- 
plied with  their  said  contract;"  and  $500  for  the  breaches 
generally.  The  judgment-entry  recites  that  issue  was 
joined  on  the  plea  of  "nof  guilty  f  but  the  bill  of  exceptions 
further  states,  that  a  demurrer  was  interposed  and  sustained 
to  so  much  of  the  complaint  as  claimed  $500  damages  "for 
loss  of  commissions  on  sales  which  plaintiff  would  have 
made  if  defendants  had  complied  with  their  conti'act;"  and 
that  plaintiff  was  permitted  to  amend  his  complaint  "by 
claiming  $150  damages  for  board  of  self  and  horse,  and  for 
his  expenses  while  travelling  in  defendants'  service;  also, 
$150  for  use  of  horse  and  buggy,  and  his  commissions 
earned  while  in  the  service  of  defendants." 

"Plaintiff  offered  to  prove,  during  the  progress  of  the 
trial,  what  he  paid  for  his  horse  and  buggy  to  equip  himself 
for  service  under  said  contract;"  also,  "what  amount  of 
goods  he  would  have  sold  for  defendants  by  the  1st  January, 
1888,  if  they  had  cashed  his  drafts,  and  permitted  him  to 
continue  to  travel,  and  what  his  commissions  on  the  same 
would  have  amounted  to;"  also,  "how  the  orders  of  a  travel- 
ling salesman  of  tobacco,  on  his  second  trip  through  the 
same  territory,  would  compare  in  amount  with  his  orders  on 
his  first  trip;"  also,  "that  he  was  out  of  employment,  from 
November  16th,  1887,  to  January  1st,  1888,  and  also  up  to 
the  time  of  the  trial;"  also,  "what  his  time  was  worth,  per 
month,  from  October  6th,  1887,  to  January  1st,  1888,  and 
from  that  day  to  the  trial;"  also,  "that  on  his  trip  through 
the  counties  named,  in  addition  to  the  orders  secured,  he  had 
made  arrangements  with  certain  merchants  to  place  their 
orders  for  tobacco,  cigars  and  snuff,  through  plaintiff,  on  de- 
fendants' house,  on  his  second  trip,  in  November  and  Decem- 
ber, and  offered  to  prove  the  names  of  such  merchants,  with 
the  amounts  of  goods  each  one  proposed  to  take,  and  what 
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his  commissions  on  such  proposed  sales  would  have  been ;" 
also,  "that  the  hire  cmd  use  of  his  horse  and  buggy  was  worth 
$2.00  per  day,  the  cost  of  bosird  of  himself  and  horse  was 
over  $1.50  per  day,  and  that  he  paid  out  these  amounts  from 
the  6th  October  to  about  20th  November,  when  he  reached 
home  in  Brewton."  The  court  excluded  each  part  of  this 
evidence,  on  objection  by  defendants,  and  plaintiflP  duly  ex- 
cepted. 

Under  the  rulings  of  the  court,  the  plaintiff  had  a  judg- 
ment on  verdict  for  $15.44,  from  which  he  now  appeals, 
assigning  as  error  the  several  rulings  above  stated,  with 
others. 

James  M.  Davison,  and  Watts  &  Son,  for  appellant. 

M.  A.  Babb,  contra, 

STONE,  C.  J. — This  action  was  brought  by  Beck  against 
West  &  Co.,  and  claims  damages,  first,  for  unpaid  commis- 
sions on  sales  made  by  Beck;  and,  second,  for  failing  to  sup- 
ply him  with  expense  money  agreed  to  be  supplied,  and 
thereby  preventing  his  performance  of  the  contract,  and 
throwing  him  out  of  employment.  Other  grievances  are 
complained  of,  but  we  will  show  further  on  that  they  fur- 
nished no  ground  of  recovery. 

It  is  said  in  the  bill  of  exceptions  that  there  was  a  demur- 
rer, and  a  ruling  on  it;  but,  inasmuch  as  this  appears  only 
in  the  bill  of  exceptions,  we  can  not  consider  it. — 3  Brick. 
Dig.  78,  §  7;  lb.  705,  §82. 

The  contract,  for  an  alleged  breach  of  which  this  action 
was  brought,  appears  to  have  been  made  entirely  by  corre- 
spondence. There  is  no  testimony  tending  to  show  thai"  the 
contracting  parties  ever  had  a  personal  interview.  Terms 
were  offered  by  West  &  Co.,  which  were  accepted  without 
modification  by  Beck.  It  was  the  duty  of  the  court  to  in- 
terpret those  writings,  and  hence  it  became  its  duty,  and  not 
that  of  the  jury,  to  determine  what  obligations  the  writings 
imposed  on  each  of  the  contracting  parties.  We  concur 
with  the  trial  court,  in  holding  that  no  contract  was  made 
which  bound  either  party  to  its  observance  for  a  longer  term 
than  January  1,  1888.  We  hold  further,  that,  up  to  that 
time,  there  was  a  binding  contract,  requiring  West  &  Co.  to 
give  employment  to  Beck  as  their  travelling  salesman,  and, 
in  consideration  thereof,  binding  Beck  to  serve  them  as  a 
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travelling  salesman  for  the  same  term.  Beckys  compensation 
was  to  be  half  the  profits  made  on  sales  eflfected  through 
his  agency ;  but  he  was  to  pay  his  own  expenses,  and,  with 
the  exception  of  samples,  he  was  to  provide  his  own  outfit 
West  &  Co.  were  to  furnish  samples ;  and,  to  enable  Beck  to 
meet  expenses  until  profits  should  be  realized,  they  bound 
themselves  to  honor  and  cash  his  orders  to  be  drawn  on 
them,  for  fifty  dollars  for  every  two  weeks  he.  should  have 
continuously  worked  for  them  in  said  business.  These  were 
not  payments  to  Beck,  but  loans  or  advances  to  be  made  to 
him,  to  be  repaid  out  of  his  share  of  the  profits  on  the  sales 
of  merchandise  he  was  expected  to  make.  It  is  manifest 
that  both  parties  contracted  in  the  honest  belief  and  expec- 
tation that  Beckys  share  of  the  profits  on  the  sales  he  would 
make,  would  at  least  equal  fifty  dollars  for  every  two  weeks ; 
and  they  made  no  provision  for  the  contingency  that  they 
might  not  reach  that  sum.  Yet,  West  &  Co.  gave  no  guar- 
anty as  to  the  amount  of  the  profits  Beck  should  realize. 
This  was  left  dependent  on  his  success  as  a  salesman.  We 
hold  that  West  &  Co.  bound  themselves  to  give  Beck  em- 
ployment as  a  travelling  salesman  until  January  1,  1888,  to 
furnish  him  samples,  and  to  lend  to,  or  advance  for  him  fifty 
dollars  for  every  two  weeks  he  was  actually  engaged  in  such 
service.  The  contract  confers  no  discretion  in  the  perfor- 
mance of  these  stipulations.  And  the  contract  equally 
bound  Beck  to  serve  them  as  travelling  salesman  with  energy 
and  fidelity,  to  allow  them  to  retain  of  his  share  of  the 
profits  until  they  reimbursed  themselves  for  the  loans  or 
advances  made  to  him ;  and  if  such  share  of  the  profits  fell 
short  of"  reimbursing  them,  then  Beck  would  owe  them  the 
balance. 

The  interpretation  we  have  given  the  contract  places  the 
parties  in  an  embarrassing  predicament,  but  it  is  chargeable, 
perhaps,  to  a  want  of  foresight  in  framing  it.  It  is  not  in 
our  power  to  modify  the  terms  they  agreed  on. 

On  the  testimony  found  in  this  record,  we  are  not  able  to 
affirm  that  plaintiflP  violated  any  term  of  his  contract,  while 
the  testimony,  if  believed,  shows  that  West  &  Co.  broke 
their  contract,  by  refusing  to  honor  and  pay  Beck's  drafts. 
What,  then,  are  proper  elements  of  damages,  entitling  him 
to  a  recovery? 

He  was  clearly  entitled  to  recover  his  share  of  the  profits 
on  sales  made  by  him.  So,  if  he  had  agreements  for  later 
sales,  which  he  could  have  perfected  during  his  term,  he  is 
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equally  entitled  to  his  share  of  the  profits.  But,  to  fall 
within  this  class,  the  negotiations  must  have  proceeded  so 
far,  as  that  it  can  be  ascertained  with  certainty  that  the  sale 
would  be  made,  and  the  extent  of  it.  Mere  expectations, 
doubtful  offers,  or  other  vague  or  indefinite  assurances  of  in- 
tention to  purchase,  without  expression  of  quantity  or  value, 
must  be  classed  as  speculative,  and  hence  not  recoverable. 
Being  thrown  out  of  employment  was  also  an  element  of 
damages,  if  it  were  not  that  no  standard  can  be  fixed  for 
ascertaining  its  extent.  Opinion  as  to  what  sales  he  could, 
or  probably  would  have  made,  all  fall  within  the  category  of 
the  speculative,  are  contingent,  and  do  not  tend  to  show  a 
right  of  recovery. — Pollock  t\  Gantt,  69  Ala.  373;  Brigham 
17.  Carlisle,  78  Ala.  243;  Higgins  v.  Mansfield,  62  Ala.  267; 
Culvei*  V.  Hill,  68  Ala.  66 ;  Union  Refining  Co.  v.  Barton, 
77  Ala.  148;  Bell  v.  Reynolds,  78  Ala,  511. 

The  cost  of  plaintiff's  horse  and  buggy,  the  value  of  his 
services  per  month,  and  damage  to  his  credit,  were  each  and 
all  irrelevant  testimony,  and  properly  ruled  out 

Plaintiff,  as  a  witness  for  himself,  offered  to  testify,  that 
"he  had  made  arrangements  with  certain  merchants  to  place 
their  orders  for  tobacco,  cigars  and  snuff,  through  plaintiff, 
on  defendants'  house,  on  his  second  round  in  November 
and  December,  and  offered  to  prove  the  names  of  such  mer- 
chants, with  the  amount  of  goods  each  one  proposed  to  take, 
and  what  plaintiff's  commission  on  such  proposed  sales 
would  have  been."  This  testimony  he  was  not  allowed 
to  give.  This  was  error.  To  constitute  this  a  right  of  re- 
covery, however,  his  proof  must  come  up  to  the  rule  as  to 
certainty,  which  we  have  declared  above. 

The  charge,  "that  in  no  event  can  the  plaintiff  recover 
more  than  the  amount  of  his  commissions"  on  sales  actually 
made  and  completed,  was  probably  correct  on  the  testimony 
that  was  before  the  jury.  No  data  had  been  placed  before 
them,  on  which  they  could  have  rendered  a  verdict  for 
greater  damages.  If  the  testimony,  which  we  have  decided 
the  court  should  have  received,  had  been  put  in,  and  had 
shown  a  case  for  recovery  under  the  rules  we  have  declared, 
then  the  charge  would  have  been  erroneous. 

Keversed  and  remanded. 
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Moore  v.  Johnston. 

Action  for  Brecich  of  Covenants  in  Conveyance. 

1.  Dedication  of  streets. — There  can  be  no  complete  dedication  of 
land  to  public  uses,  without  an  acceptance  by  the  public,  by  use  or 
otherwise ;  and  where  the  owner  of  a  tract  of  land  adjoining  tlie  limits 
of  an  incorporated  town  or  city,  having  had  it  mapped  and  subdivided 
into  lots  and  blocks,  separated  by  streets,  afterwards  sells  a  part  of  the 
tract  extending  to  the  middle  of  a  street  as  laid  <iown  on  the  map,  this 
narrows  the  street  at  that  point  to  one  half  of  its  original  width  on 
the  map. 

2.  Conveyance  of  lot  bounded  by  street. — A  conveyance  of  a  lot  bounded 
by  a  street,  in  an  incorporated  city  or  town,  passes  to  the  grantee  the 
fee  to  the  centre  of  the  street,  subject  to  the  public  easement;  and  the 
same  rule  applies  to  a  conveyance  of  lots  outside  of  the  corporate  lim- 
its, which  have  been  laid  oflf  with  a  view  to  future  extension  of  the  cor- 
porate limits. 

3.  Covenant  of  seizin;  breach  of, — A  covenant  of  seizin  ia  broken,  if 
there  is  an  outstanding  estate  in  a  third  person,  or  a  material  deficiency 
in  the  quantity  of  land  conveyed,  or  where  the  grantor  has  not  substan- 
tially the  same  estate,  both  in  quantity  and  quality,  which  he  professes 
by  his  deed  to  convey ;  but  the  existence  of  a  public  easement,  as  a 
street  or  right  of   vay,  is  not  a  breach  of  such  covenant. 

Appeal  from  the  City  Court  of  Birmingham. 
Tried  before  the  Hon.  H.  A.  Sharpe. 

E.  W.  Pettus,  and  W.  M.  Brooks,  for  the  appellants, 
cited  Sibley  v.  Holden,  10  Pick.  250;  Tyler  v,  Hammond, 
11  Pick  211. 

Ward  &  Head,  contra,  cited  Steele  v.  Sullivan,  70  Ala. 
589;  ^  Amer.  Dec.  224,  note;  58  Amer.  Bep.  143,  note; 
Washb.  Easements,  235;  Tied.  Beal  Prop.,  §  851;  15  John. 
483;  19  Amer.  Dec.  140;  Railway  Co,  v,  Wiiheroic,  82  Ala, 
190;  Perry  v.  Railroad  Co.,  55  Ala.  413;  Angell  on  High- 
ways, §§  302,  326;  44  Amer.  Dec.  138. 

SOMEEVILLE,  J.— The  action  is  one  brought  by  the 
appellant,  Moore,  against  the  appellee,  Johnston,  for  alleged 
breach  of  a  covenant  of  seizin  contained  in  a  deed  of  land. 
The  land  sold  the  plaintiff  by  the  defendant  is  "the  north- 
easterly portion  of  the  block  of  land  lying  between  Twenty- 
first  Street  and  Twenty-second  Street,  bounded  on  the  east 
Vol.  lxxxyii. 
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by  said  Twenty-second  Street,  and  on  the  north  by  Avenue  G, 
fronting  north  on  said  avenue,  three  hundred  and  forty  (340) 
feet,  and  extending  back  perpendicularly  to  Avenue  H,  of 
the  uniform  width  one  hundred  and  ninety  feet,  to  an  alley." 
According  to  the  plaintifiTs  contention,  the  defendant  has 
sold  him  forty  feet  of  land  on  the  west  side  of  the  pur- 
chased lot,  to  which  he  had  no  title,  and  which  was  owned 
by  one  Mrs.  Bustin,  and  in  her  adverse  possession  at  the 
time  of  the  sale.  The  defendant  contends,  that  the  forty 
feet  lay  on  the  east  side,  and  extended  to  the  centre  of 
Twenty-second  Street,  as  originally  marked  on  the  map  of 
the  Elyton  Land  Company.  This  so  called  street  was  out- 
side of  the  corporate  limits  of  Birmingham,  was  not  opened 
or  used,  being  mere  woodland,  and  was  the  property  of  the 
Elyton  Land  Company.  The  deed  from  this  company  to 
Bustin,  and  from  Bustin  to  Johnston,  conveyed  to  the  centre 
of  the  street  A  fence  had  been  built  inclosing  this  half  of 
the  so  called  street,  so  as  to  make  it  only  forty  instead  of 
eighty  feet  wide  at  this  point,  on  paper,  where  it  alone  ex- 
isted. The  only  issue  is,  whether  the  fee  in  this  forty  feet 
was  conveyed  by  the  deed,  or  whether  the  intention  of  the 
parties  was  to  sell  on  the  one  hand,  and  buy  on  the  other, 
the  forty  feet  on  the  west  side  belonging  to  Mrs.  Bustin. 

The  evidence,  in  our  opinion,  supports  the  view,  that  the 
Elyton  Land  Company,  by  selling  to  the  centre  of  Twenty- 
second  Street,  had  narrowed  the  street  at  this  point,  so  as  to 
reduce  it  to  forty  feet.  There  can  be  no  valid  and  complete 
dedication,  without  an  acceptance  by  the  public;  and  it  is 
not  pretended  that  there  was  any  acceptance  in  this  case,  by 
use  or  otherwise.  It  is  true,  that  the  owner  may  often  be 
estopped  to  deny  a  dedication,  where  he  maps  out  his  lands, 
and  sells  them  with  reference  to  a  plat  describing  them  by 
streets,  alleys  and  blocks.  But  the  plaintiff  here  visited  the 
premises,  and  saw  the  land  as  inclosed  by  a  fence. .  The  con- 
tracting parties  thus  treated  this  fence  as  constituting  the 
western  boundary  line  of  the  street,  and  the  eastern  boundary 
line  of  the  lot  The  plaintiff  went  into  possession  of  this 
piece  of  land,  which  contained  340  feet — or  all  in  quantity 
he  claimed  to  have  purchased. 

There  may  possibly  be  purchasers  of  lots  who  could  suc- 
cessfully challenge  the  right  of  the  Elyton  Land  Company 
to  lessen  the  dimensions  of  this  street;  but  the  plaintiff  is 
in  no  condition  to  do  so,  being  himself  the  purchaser  and 
occupant  of  this  portion  of  the  narrowed  street.     The  plaiu- 
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tiflP,  moreover,  in  any  event,  is  the  owner  of  the  fee  to  the 
centre  of  Twenty-second  Street,  which  he  acquired  by  virtue 
of  his  deed  from  Johnston.  Conceding  that  there  was  a 
dedication  of  the  street  on  the  principle  of  estoppel,  the  con- 
veyance nevertheless,  in  any  aspect  of  the  case,  carried  a 
fee  to  the  centre  of  the  highway,  subject  only  to  a  future 
easement  in  the  public.  This  is  the  accepted  doctrine  in 
Alabama,  and  in  the  majority  of  our  States  — Columbus  & 
West  Railway  Co,  r.  \VUhero\i\  82  Ala.  190,  and  cases  cited. 
The  cases  of  Tijler  v.  Hammond,  11  Pick.  193,  and  Sibley  v. 
Holdim,  10  Pick.  251,  holding  the  contrary  view,  and  cited 
by  appellant's  counsel,  have  been  entirely  repudiated  by  the 
Massachusetts  court  in  its  more  recent  decisions. — Paine  v. 
Woods,  108  Mass.  171;  Bosfonv.  Richardson,  13  Allen,  152. 

A  covenant  oE  seizin  is  broken  as  soon  as  made,  if  the  cov- 
enantor has  no  title  to  the  estate  granted. — Anderson  v. 
Knox,  20  Ala.  156.  So,  it  will  constitute  a  breach,  if  there 
is  an  outstanding  estate  in  a  life  tenant,  or  a  tenant  in  com- 
mon ;  or  if  there  is  a  material  deficiency  in  the  amount  of 
land  conveyed;  or,  in  general,  where  the  grantor  has  not  sub- 
stantially the  very  estate,  both  in  quantity  and  quality,  which 
he  professes  by  his  deed  to  convey. — Boone  on  Real  Prop- 
erty, §§310-311;  Mecklem  v.  Blake,  22  Wis.  495;  s.  c, 
99  Amer.  Dec.  68;  note,  pp.  73-81.  But  it  is  well  settled 
by  the  authorities,  that  the  existence  of  a  public  easement 
over  land,  or  other  equitable  incumbrance,  which  does  not 
in  any  way  affect  the  technical  seizin  of  the  purchaser,  is  no 
breach  of  the  covenant  of  seizin.  The  reason  is,  that  there 
is  no  inconsistency  between  the  public  having  the  right  of 
way  over  land,  and  at  the  same  time  the  vesting  of  a  freehold 
in  the  owner  of  the  soil. — Boone  on  Real  Property,  §  311; 
4  Amer.  &  Eng.  Encyc.  Law,  p.  479 ;  Tiedeman  on  Real  Prop. 
§  851;  Fitzhugh  t\  Croghan,  19  Amer.  Dec.  140,  148;  Leivis 
V.  Jones,  44  Amer.  Dec.  138;  Kellogg  t\  Malin,  11  Amer. 
Rep.  426;  Corfelyou  v.  Van  Brundt,  2  John.  357;  s.  c, 
3  Amer.  Dec.  439 ;  Lamb  v,  Danforih,  8  Amer.  Rep.  426. 

The  plaintiff  owned  the  fee  in  the  forty  feet  on  the  east 
side  of  the  lot  running  to  the  centre  of  the  street,  and  has 
not  been  disturbed  in  his  possession  of  it.  His  occupancy 
of  it  may  never  be  challenged  by  any  one  in  the  future.  If 
evicted,  he  has  his  remedy  on  his  covenants  of  warranty  and 
against  incumbrances.  There  is  no  breach  of  the  covenant 
of  seizin. 

The  judgment  of  the  City  Court,  so  holding,  is  affirmed. 
Vol.  lxxxvii. 
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gomery  County.  1^^  ^ 

136    4731 


Bill  in  Equity  for  Injunction  against  County  Board  of  Rev-   jj^ 
nue,  in  matter  of  Erecting  Public  Bridge, 

1.  Constitutionality  of  staliites;  rule  of  judicial  construction, — In  ad- 
judicating the  constitutionality  of  a  statute,  it  is  the  duty  of  the  courts, 
in  deference  to  the  legislative  department  of  tlie  government,  to  so 
construe  both  the  constitutional  and  the  statutory  provisions,  if  pos- 
sible, that  the  statute  may  be  upheld ;  but  a  constitutional  provision, 
protective  of  the  rights  of  persons  and  property,  and  remedial  in  its 
nature,  is  not  to  he  construed  so  literally  or  strictly  as  to  defeat  the  pur- 
poses for  which  it  was  intended;  and  a  new*  provision,  incorporated  in 
a  revised  constitution,  is  to  be  construe<l  in  connection  with  the  facts  of 
public  history,  showing  the  causes  in  which  it  originated,  and  the  mis- 
chief it  was  intended  to  remedy  and  prevent. 

2.  Bridge  across  Alabama  river  between  Montf/omery  and  Autauga 
counties,  for  railroad  purposes  ^  wigons,  and  persons  on  foot;  constitution' 
ality  of  law  authorizing. — The  act  of  the  General  Assembly,  approved 
February  27th,  1889,  authorizing  the  Boards  of  Revenue  of  Montgomery 
and  Autauga  counties  to  erect  a  bridge  across  the  Alabama  river  near 
thp  city  of  Montgomery,  making  it  a  "free  foot  and  wagon  bridge,  or  a 
railroad  bridge,  or  both  combined,'*  to  issue  county  bonds  to  pay  for  it, 
and  to  levy  a  special  tax  to  pay  the  annual  interest  on  the  bonds  (Sess. 
Acts  1889,  p.  756),  so  far  as  it  authorizes  the  counties  to  build  a  bridge 
for  railroad  purposes,  or  a  foot  and  wagon  and  railmad  bridge  com- 
bined, is  violative  of  the  constitutional  provision  which  declares  that 
no  county,  city  or  municipality  shall  "lend  its  credit,  or  grant  public 
money  or  thing  of  value,  in  aid  of  or  to  any  individual,  association,  or 
corporation"  (Art.  iv,  ^  .S5) ;  and  is  also  violative  of  the  constitutional 
limitation  (Art.  xi,  ^  5)  imposed  on  the  taxing  power  of  the  counties. 

Appeal  from  the  City  Court  of  Montgomery,  in  equity. 

Heard  before  the  Hon.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  filed  on  the  19th  June,  1889,  by 
Alex.  B.  Garland,  as  a  citizen  and  tax-payer  of  Montgomery 
county,  against  the  Board  of  Revenue  of  said  county,  and 
the  members  thereof  individually ;  and  sought  to  enjoin  and 
restrain  the  defendants  from  issuing  county  bonds,  or  doing 
any  other  acts  in  furtherance  of  the  erection  of  a  bridge 
across  the  Alabama  river,  as  they  had  resolved  to  do  under 
authority  supposed  to  have  been  conferred  on  them  by  an 
act  of  the  General  Assembly,  approved  February  27th,  1889, 
which  is  quoted  in  the  opinion  of  the  court.  There  was  a 
motion  to  dissolve  the  injunction,  and  to  dismiss  the  bill  for 
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want  of  equity,  which  motion  the  court  sustained ;  and  this 
judgment  and  decree  is  here  assigned  as  error. 

Geo.  F.  Moore,  and  Jno.  Gindrat  Winter,  for  appellant 

H.  C.  Tompkins,  and  A.  A.  Wiley,  contra, 

CLOPTON,  J. — An  act  of  the  General  Assembly,  ap- 
proved February  27,  1889,  provides,  "That  the  Boards  of 
Revenue  of  the  counties  of  Montgomery  and  Autauga  be, 
and  they  are  hereby,  authorized  and  empowered  to  erect  a 
bridge  across  the  Alabama  river,  at  or  near  the  city  of  Mont- 
gomery; and  are  also  authorized,  within  theii*  discretion,  to 
make  said  bridge  either  a  free  foot  and  wagon  bridge  for  the 
travelling  public,  or  a  railroad  bridge,  or  both  combined;" 
and  the  Boards  of  Revenue  are  further  severally  authorized 
to  issue  bonds,  not  exceeding  the  sum  of  one  hundi*ed  thou- 
sand dollars,  for  the  purpose  of  paying  for  the  bridge. 
Acts  1888-9,  p.  756.  Under  the  authority  of  this  act,  the 
Board  of  Revenue  of  Montgomery  county,  by  resolution, 
authorized  the  issuance  of  bonds  to  the  amount  of  sixty 
thousand  dollars,  to  be  sold  at  not  less  than  their  face  value, 
and  the  proceeds  to  be  solely  used  in  the  construction  of  a 
toll-bridge  across  the  Alabama  river,  at  or  near  the  city  of 
Montgomery,  such  bridge  to  be  constructed  as  a  foot  and 
wagon  bridge  and  railroad  bridge  combined.  Appellant  files 
the  bill  in  the  capacity  of  property-holder  and  tax-payer,  and 
seeks  to  enjoin  the  issue  of  the  bonds.  The  bill  alleges,  that 
the  resolution  providing  for  their  issuance  conforms  in  all 
respects  to  the  requirements  of  the  act.  The  right  to  main- 
tain the  injunction  is  based  ou  the  ground,  that  the  act  is  in 
conflict  with  section  55  of  Article  IV  of  the  Constitution, 
which  declares:  *'The  General  Assembly  shall  have  no  power 
to  authorize  any  county,  city,  town,  or  other  subdivision  of 
this  State,  to  lend  its  credit,  or  to  grant  public  money  or 
thing  of  value,  in  aid  of,  or  to  any  individual,  association,  or 
corporation  whatever,  or  to  become  a  stockholder  in  any  such 
corporation  or  company,  by  issuing  bonds  or  otherwise." 

We  are  not  unobservant  of  the  rule,  that  in  adjudicating 
the  constitutionality  of  a  statute,  it  should  be  so  construed, 
if  possible,  as  to  bring  it  within  the  scope  of  the  constitu- 
tional powers  of  the  General  Assembly.  The  presumption 
is,  that  the  legislative  department  has  not  transgressed  the 
limitations  and  inhibitions  upon  its  powers.  In  deference 
Vol.  lxxxvji. 
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to  a  oo-ordinate  department  of  the  government,  it  is  our 
judicial  duty  not  to  impute  a  violation  of  the  organic  law 
binding  equally  on  every  department;  and  in  declaring  upon 
the  validity  of  a  legislative  enactment,  to  seek  such  a  con- 
struction, if  reasonable,  as  that  the  constitution  and  the 
statute  can  co  exist.  But  constitutional  provisions,  protec- 
tive of  the  rights  of  persons  and  property,  and  remedial  in 
their  nature,  are  not  to  be  construed  so  literally  as  to  defeat 
the  protection  intended  and  provided.  New  provisions, 
incorporated  in  a  revised  constitution,  are  to  be  interpreted 
and  given  such  operation  as  will  accomplish  the  purposes  for 
which  they  were  introduced;  and  if,  when  so  interpreted,  a 
legislative  enactment  is  not  fairly  susceptible  of  a  construc- 
tion consistent  with  such  provisions,  it  becomes  the  plain, 
though  delicate,  duty  of  the  court,  to  declare  its  invalidity. 
With  a  view  to  comprehend  the  scope  of  the  inhibitory 
provision  of  the  Constitution  under  consideration,  and  to 
ascertain  the  purpose  of  its  introduction,  the  causes  in  which 
it  originated,  and  the  mischiefs  designed  to  be  remedied, 
may  be  properly  and  helpfully  considered.  Under  the  con- 
stitutions preceding  the  present,  the  legislature  had  unlim- 
ited power  over  the  subject.  Several  of  the  counties  had, 
by  legislative  authority,  subscribed  for  stock  in  railroad  cor- 
poratioTis,  and  issued  bonds  to  pay  for  the  same,  in  anticipa- 
tion of  their  future  public  benefit.  The  disastrous  conse- 
quences which  ensued  are  common  knowledge.  Either  from 
mismanagement  or  fraud,  insolvency  of  the  companies,  and 
failure  to  complete  the  roads,  supervened,  the  stock  became 
worthless,  and  the  indebtedness  exceeded  the  ability  of  the 
counties  to  pay.  Expensive  and  protracted  litigation  was 
inaugurated;  taxation  became  oppressive;  legal  proceedings 
to  compel  the  levy  of  taxes  were  prosecuted  by  the  bond- 
holders ;  confiscation  of  the  property  of  the  citizens  was  im- 
pending, and  the  counties  reduced  to  such  condition  as  to  be 
designated  "the  Strangulated  Counties."  To  prevent  a  re- 
currence of  such  ruinous  consequences  to  the  governmental 
agencies,  which  had  either  transpired,  or  were  clearly  ap- 
parent at  the  time  of  the  formation  of  the  present  constitu- 
tion, the  inhibitory  provision  was  introduced.  Its  terms  are 
comprehensive  enough  to  include  any  aid,  by  issuing  bonds 
or  otherwise,  by  which  a  pecuniary  liability  is  incurred, 
furnished  by  the  municipalities  named  to  private  enterprises. 
In  reference  to  a  similar  clause  in  the  Constitution  of  Ohio, 
it  was  said  in  WcUker  v.  City  of  Cincinnati,  21  Ohio  St.  15 : 
16 
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"In  no  project  originated  by  individuals,  whether  associated 
or  otherwise,  with  a  view  to  gain,  are  the  municipalities 
named  permitted  to  participate  in  such  manner  as  to  incur 
pecuniary  liability.  They  can  neither  become  stockholders, 
nor  furnish  money  or  credit  for  the  benefit  of  the  parties 
interested  therein."  Operation  should  be  given  to  the  pro- 
vision in  the  constitution  co-extensive  with  the  evils  to  be 
prevented.  A  loan  of  credit,  or  grant  of  money  or  thing  of 
value,  in  aid  of  an  individual  or  corporation,  in  any  mode, 
directly  or  indirectly,  falls  within  its  operation.  A  direct 
loan  or  grant  to  the  individual  or  corporation  is  not  essential. 
Jarrett  v.  City  of  Moberly,  5  Dillon,  253;  s.  c,  103  U.  S. 
580;   Wyscaver  v.  Atkinson,  37  Ohio  St.  80. 

The  act  authorizes  the  Board  of  Revenue  to  issue  bonds, 
and  use  the  proceeds  in  the  construction,  within  their  discre- 
tion, of  a  free  foot  and  wagon  bridge  for  the  travelling  pub- 
lic, or  a  railroad  bridge,  or  both  combined.  It  is  manifest 
that  authority  is  conferred  to  erect  a  bridge,  which  may  be 
exclusively  a  railroad  bridge.  It  would  seem  from  the  terms 
of  the  act,  that  the  primary  and  principal  object  was  the 
erection  of  a  railroad  bridge,  in  whole  or  in  part,  and  that 
the  construction  of  a  foot  and  wagon  bridge  is  incidental.  A 
railroad  bridge,  as  such,  is  useless,  unless  it  forms  a  part  of 
a  railroad.  The  counties  having  no  power  to  construct  a 
railroad,  it  was  evidently  contemplated  that  the  bridge  would 
be  used  and  operated  by  some  railroad  company.  The  act 
being  silent  as  to  what  use  or  disposition  shall  be  made  of 
the  bridge,  if  erected  as  a  railroad  bridge,  after  it  is  com- 
pleted, there  is  implied  authority  to  permit  its  free  use  by 
individuals  or  a  corporation  operating  a  railroad.  Power  to 
lease  it  may  be  regarded,  under  the  statute,  a  question  of 
grave  doubt;  but,  if  conceded,  the  right  to  allow  free  use, 
and  the  right  to  lease,  are  of  equal  authority  in  the  statute. 
There  can  be  no  question  that  the  erection  of  a  bridge  by 
the  issue  of  county  bonds,  and  giving  a  railway  company  the 
right  to  control  and  use  it  free  of  charge,  would  be,  in  the 
meaning  of  the  Constitution,  a  loan  of  credit  in  aid  of  such 
company.  There  is  as  little  room  for  doubt,  that  construct- 
ing a  railroad  by  the  use  of  bonds  of  the  county,  and  leasing 
it  for  a  term  of  years  to  a  railroad  corporation,  would  fie  the 
grant  of  a  thing  of  value  in  aid  of  such  corporation.  The 
legislature  has  equal  power  to  authorize  the  municipalities 
named  in  the  Constitution  to  erect  manufactories,  and  issue 
bonds  to  pay  for  the  same,  for  the  purpose  of  leasing  them 
Vol.  lxxxvii. 
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to  individuals  or  corporations,  or  repair  shops  for  the  pur- 
pose of  leasing  them  to  a  railway  company.  All  such 
methods  are  in  aid  of  private  enterprises,  and  constitute  au- 
thority to  indirectly  accomplish  that  which,  if  done  directly, 
would  be  a  manifest  infraction  of  the  Constitution — a  conver- 
sion of  the  municipalities  into  trading  corporations. 

The  act  further  authorizes  the  levy  of  a  special  tax  on 
the  taxable  property  in  the  counties,  to  pay  the  semi-annual 
mterest  and  the  principal  on  the  bonds.  Independent  of  the 
constitutional  provisions,  there  are  limitations  upon  the  tax- 
ing power,  inherent  in  our  system  of  government  and  polit- 
ical institutions.  An  essential  limitation  is,  that  no  tax 
shall  be  levied  for  other  than  a  public  purpose. — Loan  Asso. 
r.  Topeka^  20  Wall.  655.  There  are  express  limitations  in 
the  Constitution  upon  the  taxing  power  of  the  counties. 
Section  5  of  Article  XI  declares:  "No  county  shall  be  au- 
thorized to  levy  a  larger  rate  of  taxation,  in  any  one  year, 
on  the  value  of  the  taxable  property  therein,  than  one-half  of 
one  per  centum."  The  provisos  in  the  section  authorize  an 
additional  rate,  to  pay  debts  existing  at  the  ratification  of  the 
Constitution,  and  special  taxes  for  the  erection  of  necessary 
buildings  and  bridges.  A  county  can  not  levy  a  special  tax 
for  any  purpose  other  than  those  expressed.  The  bridges 
referred  to  are  bridges  erected  for  use  by  the  community, 
and  under  the  control  of  the  municipal  authorities — consti- 
tuting parts  of  the  county  highways.  Though  corporations, 
organized  to  build  railroads,  possess  some  characteristics  of 
a  public  nature,  such  as  the  right  of  eminent  domain,  they 
are  mainly  private  enterprises  for  purposes  of  gain.  What 
we  do  affirm  is,  that  a  railroad  bridge,  to  be  used  and  opera- 
ted by  a  corporation  distinct  from  the  county,  does  not  come 
within  the  classes  of  bridges,  for  the  erection  of  which  the 
imposition  of  a  special  tax  may  be  authorized  under  the  Con- 
stitution. 

We  therefore  hold,  that  those  parts  of  the  act  which  au- 
thorize the  erection  of  a  railroad  bridge,  or  a  foot  and  wagon 
and  railroad  bridge  combined,  are  unconstitutional.  We  do 
not  mean  to  intimate,  that  the  legislature  has  no  power  to 
autjiorize  the  counties  named  in  the  act  to  erect  a  foot  and 
wagon  bridge  across  the  Alabama  river.  Neither  do  we  de- 
cide that  the  counties  and'  a  railroad  company  may  not  be 
authorized  to  erect  jointly  a  foot  and  wagon  and  a  railroad 
bridge  combined,  each  paying  their  proportion  of  the  cost, 
and  owning  separately  and  severally  their  respective  interests 
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in  the  property.  This  question  is  not  presented  by  the 
record,  and  we  leave  it  open.  Other  questions  are  presented 
in  the  argument,  relating  to  the  extent  the  act  is  invalid ; 
but,  as  they  are  not  raised  by  the  record,  it  would  be  unbe- 
coming to  decide  them. 

Reversed,  and  judgment  will  be  here  rendered  making  the 
injunction  permanent. 

Reversed  and  rendered. 


Stevenson  v.  Anderson. 

Bill  in  Equity  for  Partiiion  and  Account 

1.  Parties  to  bill;  heirs  and  administrator, — To  a  bill  filed  by  the  heirs 
at  law  of  a  deceased  non-resident,  against  the  surviving  tenant  in  cona- 
nion,  seeking  a  partition  of  lands  and  an  account,  and  alleging  that  the 
decedent  left  no  debts,  and  that  no  administration  has  been  granted  on 
his  estate,  a  personal  representative  of  his  estate  is  not  a  necessary 
party. 

2.  Absence f  or  non-residence ^  as  exception  to  statute  of  limitations. — In 
computing  the  bar  of  the  statute  of  limitations,  the  period  of  the  de- 
fendant's absence  from  the  State,  and  not  nf  his  non-residence,  is  to  be 
deducted  (Code,  ^  2622) ;  yet,  where  the  billallt^gea  that  the  defendant 
was  a  non-resident  of  Alabama,  and  resided  in  Tennessee,  when  the 
cause  of  action  accrued,  and  ever  since,  this  is  sufficient,  on  demurrer, 
to  avoid  the  bar. 

3.  Statute  of  limitations  in  favor  of  purchaser,  as  against  tenant  in 
common  of  vendor. — The  statute  of  limitations  is  not  a  bar,  as  against  one 
tenant  in  common,  in  favor  of  a  purchaser  from  the  other,  unless  ten 
years  have  elapsed  since  his  purchase,  or  unless  he  can  claim  the  ben- 
efit of  adverse  possession  by  his  vendor. 

4.  Adverse  possession,  beturen  tenants  in  common. — Actual  possession, 
such  as  the  land  reasonably  admits  of,  is  an  essential  element  of  adverse 
possession  ;  an  entry  by  two  tenants  in  common,  surveying  and  laying 
the  land  out  in  lots,  without  more,  does  not  constitute  such  actual  pos- 
session ;  and  a  Fale  and  conveyance  of  one  or  more  of  the  lota  by  one  of 
them,  after  the  lapse  of  ten  vears,  does  not,  as  against  the  other,  estab- 
lish an  adverse  possession  of  the  other  portions  of  the  land. 

6.  Stale  demands. — As  between  tenants  in  common,  a  bill  for  parti- 
tion is  not  a  stale  demand  so  long  as  a  right  of  entry  is  not  barred. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  Thomas  Cobbs 

The  bill  in  this  case  was  filed  on  the  19th  September, 
1887,  by  V.  K.  Stevenson  and  others,  as  heirs  at  law  of  V. 
K.  Stevenson,  deceased,  against  John  F.  Anderson,  Isaac 
Hames,  and  others ;  and  sought  a  partition  of  certain  lands 

Vol.  lxxxvii. 
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between  complainantB  and  said  Anderson,  and  an  account  of 
the  purchase-money  received  by  Anderson  on  the  sale  of  lots, 
or  parcels  of  the  land,  more  than  ten  years  before  the  bill 
was  filed.  The  tract  of  land,  now  the  site  of  the  town  of 
Stevenson  in  said  county,  was  sold  and  conveyed  to  said 
Stevenson  and  Anderson,  in  1852,  or  1863,  by  one  John  A. 
Price ;  and  they  had  it  surveyed  and  laid  out  in  lots,  some 
of  which  they  sold  at  public  auction,  and  others  at  private 
sale.  Afterwards,  as  the  bill  alleged,  Anderson  sold  and  con- 
veyed several  of  the  lots ;  a  sale  to  J.  F.  Martin  being  made 
in  December,  1867,  and  another  to  Isaac  Hames  on  the  16th 
November,  1885 ;  and  it  was  alleged  that  each  of  the  pur- 
chasers was  put  in  possession.  A  demurrer  to  the  bill  was 
filed  by  Anderson,  on  the  ground  that  the  personal  represent- 
ative of  V.  K.  Stevenson,  deceased,  was  a  necessary  party; 
and  on  the  further  grounds,  that  the  demand  was  stale,  and 
was,  on  the  averments  of  the  bill,  barred  by  the  statute  of 
limitations ;  and  his  demurrer  was  adopted  by  Hames.  The 
chancellor  sustained  the  demurrer  on  these  grounds,  and  his 
decree  is  here  assigned  as  error. 

Wm.  L.  Mabtin,  for  appellants. — (1.)  The  personal  rep- 
resentative of  V.  K.  Stevenson  was  not  a  necessary  party 
to  the  bill. —  Wright  v.  Lang^  66  Ala.  389;  Alexander  v. 
Caldwell,  70  Ala.  212;  Sullivan  v.  Lawler,  72  Ala.  68; 
Olover  V,  Hill,  85  Ala.  41 ;  Marshall  v.  Marshall,  86  Ala. 
383.  (2.)  Under  the  allegations  of  the  bill,  there  was  no 
adverse  possession  by  Anderson,  and  no  relief  was  sought 
against  purchasers  who  had  been  in  possession  for  ten  years. 
Neither  the  statute  of  limitations,  nor  staleness  of  demand, 
was  a  bar  to  the  relief  sought. — Freeman  on  Co-tenancy  & 
Partition,  §§  221-228,  197;  Lipscomb  v.  McClellan,  72  Ala. 
151 ;  Walker  v,  Crawford,  70  Ala.  567 ;  Carpeniier  v.  Web- 
ster, 27  Cal.  549;  State  Bank  v,  Seawell,  18  Ala.  616; 
Wright  v.  Strauss,  73  Ala.  227. 

J.  E.  Brown,  and  E.  C.  Hunt,  contra,  cited  Warfield  v. 
Lindell,  38  Mo.  561;  s.  c,  30  Mo.  273;  Marcus  Unger  v. 
Mooney,  63  Cal.  586;  Scruggs  v.  Decatur  M,  &  L.  Co,, 
86  Ala.  173;  State  Bank  v,  Seawell,  18  Ala.  616. 

McCLELLAN,  J. — The  bill  in  this  cause  was  filed  by  the 
heirs  at  law  of  Vernon  K.  Stevenson,  Sr.,  for  partition  of 
certain  lands  between  them  and  J.  F.  Anderson  and  certain 
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other  persons,  who  had  within  ten  years  purchased  parts  of 
the  common  property  from  said  Anderson,  and  for  an  account 
with  said  Anderson  for  the  purchase-money  of  certain  other 
parts  of  the  land  sold  by  him,  more  than  ten  years  before 
the  bill  was  filed.  The  bill  alleged  that  Stevenson  and  Ander- 
son, about  the  year  1852,  purchased  the  tract  of  land  in 
question  from  one  Price,  each  paying  an  equal  part  of  the 
purchase-money,  and  went  into  possession  thereof  as  tenants 
in  common;  that  soon  afterwards  they  laid  the  land,  or  a 
portion  of  it,  out  in  town  lots,  and  sold  a  number  of  the  lots 
jointly;  that  beginning  in  December,  1867,  less  than  twenty 
years  before  this  suit  was  instituted,  and  continuing  down 
to  the  year  1885,  Anderson  sold  a  number  of  the  remaining 
lots  and  parts  of  said  tract,  received  the  purchase-money 
therefor,  without  accounting  to  his  co-tenant,  and  executed 
to  the  several  purchasers  conveyances  purporting  to  convey 
the  entire  interest  and  title  therein,  and  that  said  purchasers 
went  into  possession,  claiming  under  these  conveyances,  and 
are  now  so  claiming  and  holding.  It  is  shown  that  V.  K. 
Stevenson  died  in  1884,  leaving  no  debts  in  Alabama  or 
elsewhere,  and  that  there  has  been  no  administration  on  his 
estate  in  this  State.  It  is  further  alleged,  that  said  Ander- 
son was,  at  the  time  of  the  original  purchase  from  Price, 
has  even  since  been,  and  is  now  a  non-resident  of  the  State 
of  Alabama.  It  does  not  appear  from  the  bill  that  there 
has  ever  been  any  actual  possession  of  the  land  (unless  the 
surveying  and  plotting  it  in  1852  or  1853  by  Anderson  and 
Stevenson  was  such  possession),  except  by  the  vendees  of 
Anderson  and  Stevenson,  under  the  sales  made  by  them 
jointly  in  1852  or  1853,  and  by  the  vendees  of  Anderson 
under  the  sales  made  by  him  in  1807  and  subsequently. 

To  the  case  made  by  the  bill,  and  under  its  allegations 
that  V.  K.  Stevenson  owed  no  debts  at  his  death  in  1884, 
and  there  had  been  no  administration  in  Alabama  on  his 
estate,  the  heirs  alone  of  the  deceased  co-tenant  were  neces- 
sary parties  complainant,  and  the  demurrer  of  respondent 
Anderson,  on  the  ground  that  the  administrator  of  the  estate 
of  their  ancestor  should  have  been  made  a  party,  was  im- 
properly sustained. — Glover  v.  Hill,  85  Ala.  41 ;  Marshall 
V.  Marshall,  86  Ala.  388. 

It  is  quite  true,  that  to  bring  a  case  within  the  exception 
to  the  statute  of  limitations  provided  for  by  section  2622  of 
the  Code,  absence  from  the  State,  and  not  mere  non-residence, 
must  be  shown. — Huss  v.  Centr,  R,  R,  &  Bank.  Co,,  66  Ala. 
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476.  Bat,  in  this  case,  the  position  taken  by  the  demurrant, 
in  seeking  to  have  the  action  adjudged  to  be  barred  by  the 
statute  of  limitations,  is  necessarily,  that  it  appears  by  the 
averments  of  the  bill  that  the  cause  of  action  has  passed 
under  the  bar  of  the  statute.  The  averments  on  this  point 
are,  that  the  defendant  Anderson  was,  at  the  time  the  cause 
of  action  accrued,  and  ever  since  has  been,  a  non-resident  of 
this  State,  and  then  resided,  and  ever  since  has  resided,  and 
now  resides  in  the  State  of  Tennessee.  On  these  averments, 
the  prima  facie  presumption  of  law  is,  that  he  has  been  all 
the  time  present  at  his  place  of  domicil,  and,  of  consequence, 
absent  from  the  State  of  Alabama.  On  the  face  of  the  bill, 
therefore,  it  is  not  shown  that  the  bar  of  the  statute  of  lim- 
itations of  either  six  or  ten  years  has  been  perfected,  or, 
indeed,  that  the  statute  has  begun  to  run  at  all  in  favor  of 
Anderson ;  and  his  demurrers  which  affirm  that  these  facts 
do  appear  of  the  bill,  were  not  well  taken. — State  Bank  v. 
Seawell,  18  Ala.  616;   Wright  v.  Strauss,  73  Ala.  227. 

The  right  of  action  against  Anderson  not  being  cut  off 
by  the  lapse  of  time,  it  follows  that  purchasers  from  him 
can  not  claim  immunity  from  suit  under  the  statute,  unless 
it  appefurs  that,  disconnected  with  him,  a  sufficient  time  has 
run  since  the  cause  of  £U3tion  accrued  against  them  to  peifect 
the  bar.  The  respondent  Hames  purchased  in  1885.  Com- 
plainant had  no  right  to  sue  him  until  that  purchase  and 
entry  by  him  under  it.  IVIanifestly,  therefore,  the  action  of 
the  chancellor  in  sustaining  his  demurrer,  predicated  on  the 
ground  that  the  statute  of  limitations  of  ten  years  had  run 
in  his  favor,  was  erroneous. 

It  remains  to  be  considered  whether  the  bill  discloses  that 
the  defendant  Anderson  had  had  adverse  possession  of  the 
land  sought  to  be  partitioned,  for  ten  years  before  the  insti- 
tution of  the  suit.  One  essential  element  of  the  possession, 
which  the  lapse  of  the  statutory  period  will  ripen  into  title, 
is  that  it  must  be  actual,  "Actual  possession  is  the  same 
as  pedis  possessio,  or  pedis  positio;  and  these  mean  a  foot- 
hold on  the  land,  an  actual  entry,  a  possession  in  fact,  a 
standing  upon  it,  as  a  real  demonstrative  act  done.  It  is  the 
contrary  of  a  possession  in  law,  which  follows  in  the  wake  of 
title,  and  is  called  constructive  possession." — Churchhill  v, 
Qnderdonk,  59  N.  T.  134.  The  possession  which  a  lapse 
of  the  statutory  period  will  ripen  into  title,  must  consist  of 
such  corporal  presence  and  physical  control  as  the  land  rea- 
sonably admits  of,  as  well  as  a  present   power  aod  right  of 
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dominion  over  it;  and  is  usually  evidenced  by  occupation  and 
such  use  as  is  appropriate  to  the  locality  and  quality  of  the 
property. — Minium  v.  Burr,  16  Cal.  1 07 ;  Coryell  v.  CaiUj 
lb.  567;  Siaininger  t\  Andreivs,  4  Nev.  59;  Fleming  v. 
Maddox,  30  Iowa,  240. 

Does  the  bill  disclose  actual  possession  of  the  land  sought 
to  be  partitioned,  in  Anderson,  within  the  meaning  of  these 
definitions  ?  We  think  not.  It  is  shown,  indeed,  that  he 
and  Stevenson  went  upon  the  land,  and  laid  it  out  into  town 
lots  in  1852  or  1853,  but  this  possession  in  Anderson  man- 
ifestly was  not  adverse  to  Stevenson.  It  may  be,  that  Ander- 
son subsequently  had  a  like  possession  in  the  absence  of 
Stevenson ;  but  this,  without  more,  would  not  be  in  hostility  to 
his  co-tenant;  and  if  this  were  otherwise,  such  holding  would 
not  be  of  a  character  which,  by  continuance  for  ten  years, 
would  vest  title  in  him.  The  possession  of  land  merely  for 
the  purpose  of  surveying  and  laying  it  out  into  lots,  even 
when  accompanied  by  the  payment  of  taxes  and  the  execu- 
tion of  a  conveyance  of  it,  is  not  actual  possession,  in  the 
sense  necessary  when  adverse  holding  is  relied  on  to  defeat 
an  ewjtion. — Simpson  v.  Cresivell,  18  Fla.  29.  And  it  does 
not  appear  by  the  bill  that  Anderson  was  in  the  possession 
involved  in  mapping  the  land,  so  to  speak,  except  in  conjunc- 
tion with  Stevenson.  It  is  true,  that  the  bill  alleges  that 
Anderson,  assuming  to  be  the  sole  owner,  sold  and  conveyed 
sundry  lots,  or  distinct  part  of  the  lands,  and  that  his  ven- 
dees went  into  actual  possession  under  such  sales.  But  it  is 
not  sought  to  partition  this  part  of  the  land,  except  where 
the  sales  have  been  made  within  ten  years.  That  there  may 
be  an  ouster  as  to,  and  an  adverse  holding  of  a  part  of  the 
common  premises,  without  affecting  the  status,  as  between 
the  co-tenants,  of  the  remainder,  is  well  settled. — Freeman 
Cot.  &  Part.,  §  228;  Carpentier  v.  Webster,  27  Cal.  449. 
That  the  several  vendees  of  Anderson  took  and  held  posses- 
sion, certainly  to  no  greater  extent  than  the  descriptions  in 
their  respective  deeds,  is  equally  free  from  doubt. — PrescoH 
V.  Nevers,  4  Mason,  C.  C.  330. 

It  may  be  admitted,  for  all  the  purposes  of  this  case,  that 
the  actual  possession  of  a  part  of  a  tract  of  land  will  be 
construed  to  be  the  actual  possession  of  the  whole  of  it, 
where  the  same  right  of  possession,  or  color  of  such  right, 
pertains  alike  to  the  entire  tract.  That  is  not  the  case 
here.  The  vendees  of  Anderson  and  Stevenson,  and  of 
Anderson  assuming  to  convey  without  Stevenson,  severally 
Vol.  lzzzvii. 
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hold  certain  distinct  lots.  Their  possession,  aside  from 
being  limited  to  the  respective  lots,  is  wholly  disconnected 
from  Anderson,  and  from  his  relations  to  the  remainder  of 
the  land.  It  does  not  appear  from  the  bill  that  Anderson 
ever  had  actual  possession  of  the  land,  or  any  part  of  ii 
The  bill,  therefore,  does  not  disclose  that  he  had  had  ten 
years  adverse  possession,  and  his  demurrer  on  that  ground 
should  have  been  overruled. — Lipscomb  v.  McClellan,  72  Ala. 
151;  Black  v,  Pratt  C.  &  C.  Co.,  85  Ala.  504. 

The  bill  showing  no  adverse  possession  in  Anderson,  no 
actual  holding  by  him  in  hostility  to  Stevenson,  his  con- 
structive possession  is  also  the  possession  of  his  co-tenant, 
and  it  is  not  conceivable  that  the  latter^ s  demand  asserted  in 
this  cause,  to  have  a  partition  of  the  common  property, 
could  ever  become  stale  so  long  as  the  joint  possession  con- 
tinued. As  we  understand  the  averments  of  the  bill,  it  is 
not  sought  to  partition  any  of  the  lands  held  by  the  vendees 
of  Anderson,  where  their  possession  has  continued  for  ten 
years.  We  do  not  think  that  a  demand  for  partition  becomes 
stale  within  the  time  necessary  to  bar  the  right  of  entry. 

The  decree  of  the  chancellor  must  be  reversed,  and  a 
decree  here  rendered  overruling  the  demurrers  of  Anderson 
and  Hames,  which  were  sustained  by  the  court  below. 


Troy  V.  TValter  Bros. 

Bill  in  Equity  by  Purchaser^  for  Removal  of  Cloud  on  Title, 
Injunction  of  Action  at  Law,  and  other  Relief 

1.  Unrecorded  deed;  statutory  protection  to  purchasers  without  notice. 
As  against  subsequent  purchasers  and  judgment  creditors  witiiout  no- 
tice, an  unrecorded  deed  is  inoperative  and  void  (Code,  §^  1810-11); 
and  possession,  ac(^uired  or  held  under  it,  charges  a  purchaser  or  cred- 
itor with  constructive  notice  only  when  there  is  an  actual  change  of 
possession. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  2d  July,  1887,  by 
Walter  Brothers,  suing  as  partners,  agaiQst  D.  S.  Troy,  J.  T. 
May,  and  C.  B.  Ferrell;  and  was  called  an  "original  bill  in 
the  nature  of  a  cross-bill  to  a  suit  instituted  by  said  May 


Digitized  by 


Googk 


284  StJPBEME  COUET  [Bee.  Term, 

[Troy  V.  Walter  Bros.] 

against  said  Walter  Brothers,  Troy  and  Ferrell,"  which 
sought  to  enforce  a  vendor's  lien  on  land.  The  tract  of  land 
was  sold  by  Ferrell  to  "falter  Brothers,  on  the  12th  May, 
1885,  at  the  agreed  price  of  $1,800,  and  a  bond  for  title 
given ;  but  a  conveyance  was  not  executed  until  August  13th, 
and  it  was  proved  and  filed  for  record  on  that  day.  Ferrell 
held  the  land  under  the  will  of  his  deceased  wife,  which  con- 
tained a  clause  in  these  words:  "I  give  and  bequeath  unto 
my  husband,  C.  B.  Ferrell,  all  of  my  land  and  real  estate, 
during  his  natural  life  only ;  which  said  lands  and  real  estate 
he  shall  have  the  right  and  power  of  selling,  either  in  whole 
or  in  part,  if  he  chooses,  and  investing  the  proceeds  in  such 
manner  as  he  may  think  best  for  the  interest  of  himself  and 
my  children ;  and  after  his  death,  the  said  lands  and  real 
estate,  or  the  proceeds  arising  from  the  sale  of  the  same, 
shall  be  equally  divided  among  all  my  children,  share  and 
share  alike."  Walter  Brothers  gave  their  three  notes  for 
the  purchase-money,  each  for  $600,  dated  May  12th,  1885, 
and  payable  on  the  1st  September,  1886,  1887,  and  1888, 
respectively.  The  two  notes  first  falling  due  were  transferred 
and  assigned  by  Ferrell  to  J.  T.  May,  and  the  third  was  also 
assigned  to  some  person  alleged  to  be  unknown.  May 
brought  an  action  at  law  on  the  notes  assigned  to  him,  and 
also  filed  a  bill  in  equity  to  enforce  them  as  a  lien  on  the 
land ;  and  the  bill  in  this  case  was  filed  in  the  nature  of  a 
cross-bill  to  that  suit. 

At  the  time  of  the  sale  by  Ferrell  to  Walter  Brothers,  a 
suit  was  pending  against  him,  in  the  United  States  Circuit 
Court  at  Montgomery,  in  favor  of  one  Sweatman ;  and  a  judg- 
ment was  rendered  for  the  plaintiff  in  that  suit,  on  the  12th 
June,  1885,  for  $941.62,  besides  costs.  An  execution  was 
issued  on  this  judgment,  and  placed  in  the  hands  of  the 
United  States  marshal,  on  the  20th  June;  and  the  execution 
being  levied  on  said  land,  the  same  was  sold  by  the  marshal 
on  the  14th  September,  1885,  D.  S.  Troy  becoming  the  pur- 
chaser. The  bill  alleged  that  the  land,  "at  the  time  of  said 
purchase  by  complainants,  and  of  the  execution  of  said  deed 
to  them,  was  rented  out,  and  in  the  possession  of  a  number 
of  tenants ;  that  said  Ferrell  was  not,  after  said  12th  May, 
1885,  in  the  actual  possession  of  said  land,  but  the  same  was, 
from  that  time  until  the  execution  and  delivery  of  said  deed 
to  complainants,  in  the  actual  possession  of  a  number  of 
tenants,  who  were  fully  informed  of  complainants^  purchase ; 
but  said  Ferrell,  by  the  terms  of  said  contract  of  sale,  reserved 
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the  rents  for  the  year  1885 ;  and  after  and  upon  the  execu- 
tion of  said  deed  to  them,  complainants  went  into,  and  have 
ever  since  been  in  possession  of  said  land."  It  was  alleged, 
also,  that  complainants,  at  the  time  of  their  purchase,  had 
no  knowledge  or  information  of  the  pending  suit  against  Fer- 
rell,  nor  of  the  judgment  or  execution  until  after  they  had 
receiyed  their  deed;  that  Fen*ell  was  insolvent;  that  Troy 
threatened  to  sue  for  the  land,  and  they  were  uuable  to  defend 
at  law ;  that  said  deed,  if  invalid  in  equity,  is  a  cloud  on 
complainants'  title ;  that  they  are  willing  and  able  to  pay 
said  notes,  when  assured  that  said  deed  to  Troy  is  ineffectual ; 
but,  if  said  deed  is  effectual  against  them,  they  claim  that 
they  are  entitled  to  a  deduction  from  said  notes  held  by  May, 
equal  to  the  value  of  the  life-estate  of  said  Ferrell  in  said 
lands,  and  they  can  not  safely  pay  said  notes,  or  any  of  them, 
until  the  effect  of  said  deed  to  Troy  is  determined." 

On  these  allegations  the  bill  prayed  an  injunction  against 
May;  "that  the  validity  of  said  deed  to  Troy,  as  against  the 
life-estate  of  said  Ferrell  in  said  lands  conveyed  to  complain- 
ants, may  be  determined,  and,  if  found  ineffectual,  may  be 
cancelled  as  a  cloud  upon  their  title;  that  if  it  be  found 
effectual  to  convey  the  life-estate  of  said  Ferrell  as  against 
complainants'  title,  the  value  of  said  life-estate,  and  the  other 
damages  complainants  may  have  sustained  by  reason  of  the 
breach  of  warranty  of  title  by  said  Ferrell,  be  computed, 
and  allowed  to  complainants  as  a  deduction  against  said 
notes  held  by  May ;  that,  if  this  can  not  be  done,  the  said 
sale  to  complainants  may  be  set  aside ;  that  the  court  will, 
on  final  hearing,  settle,  define,  and  decree  to  said  Troy,  and 
also  to  said  May,  all  of  their  rights  in  the  premises;"  and 
the  general  prayer  was  added,  the  complainants  offering  to 
perform  whatever  might  be  required  of  them  by  the  decree 
of  the  court. 

The  bill  was  afterwards  amended  by  adding  the  following 
allegations:  "That  at  the  time  of  said  sale,  to- wit,  on  May 
12th,  1885,  said  Ferrell  put  your  orators  in  possession  of  all 
of  said  lands,  subject  only  to  the  rights  of  said  tenants  for 
the  year  1885 ;  and  your  orators  have,  from  that  day  to  the 
present,  been  in  possession  of,  and  exercising  acts  of  owner- 
ship over  all  of  said  lands,  subject  only  to  the  rights  of  said 
tenants  as  above  stated ;  and  on  the  said  day  of  said  sale, 
said  Ferrell  and  your  orators  informed  and  notified  the  said 
tenants  of  the  sale  of  said  lands  by  him  to  your  orators;  and 
said  tenants  thereafter  recognized  your  orators  as  the  own- 
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ers  of  said  lands,  subject  only  to  their  rights  as  tenants  for 
the  year  1885. 

Troy  filed  an  answer  to  the  original  bill,  in  which  he 
alleged  that  neither  he,  nor  any  other  member  of  his  law 
firm,  nor  their  client,  had  any  knowledge,  notice  or  informa- 
tion, as  to  the  alleged  sale  by  Ferrell  to  complainants,  until 
after  the  issue  and  levy  of  the  execution  under  which  he 
bought;  insisted  that  by  his  purchase  he  acquired  the  life 
estate  of  Ferrell  in  the  lands;  and,  '*as  to  the  averment  that 
the  tenants  in  possession  of  said  land  were  fully  informed  of 
complainants'  purchase,"  said  that  he  had  "no  knowledge  or 
information  except  that  contained  in  said  bill  of  complaint" 
In  his  answer  to  the  amended  bill  he  said,  "This  defendant 
denies  that  said  Walter  Brothers  were  in  possession  of  said 
land  at  the  time  of  the  recovery  of  said  judgment,  or  at  the 
time  of  the  issue  of  the  execution  thereon." 

On  final  hearing  on  pleadings  and  proof,  this  cause  and 
the  original  suit  by  May  being  heard  together,  the  chancellor 
rendered  a  decree  in  favor  of  May,  for  the  full  amount  due 
on  the  two  notes  held  by  him,  and  ordered  a  sale  of  the  land 
unless  the  money  was  paid  into  court  by  Walter  Brothers 
within  ten  days  after  the  adjournment  of  the  court;  and  in 
his  opinion  accompanying  the  decree  he  placed  it  on  this 
ground:  "It  appears  to  the  court  that  Walter  Brothers  went 
into  possession  of  the  land,  under  a  valid  contract  of  pur- 
chase, on  May  12th,  1885,  and  that  Sweatman  obtained  his 
judgment  on  the  12th  June  afterwards.  The  fact  that  Wal- 
ter Brothers  were  in  possession,  under  their  bond  for  title, 
was  sufficient  to  put  Sweatman,  and  those  acquiring  rights 
under  him,  on  inquiry  as  to  their  title  or  equity.  The  ten- 
ants on  the  place  had  been  informed  that  Walter  Brothers 
were  the  owners  of  the  land,  and  had  consented  to  recognize 
and  regard  them  as  such,  although  the  rent  notes  were  still 
to  be  paid  to  Ferrell,  their  former  landlord.  The  court  is  of 
the  opinion,  that  May's  vendor's  lien  is  a  superior  equity  to 
the  title  acquired  by  Troy,  the  purchaser  at  execution  sale." 

Troy  alone  assigns  this  decree  as  error. 

ToMPKiNa,  London  &  Troy,  for  appellants,  cited  King  v. 
Paulk,  85  Ala.  186;  s.  c,  86  Ala.  332. 

Graves  &  Blakey,  contra, — Troy,  as  a  purchaser  without 
notice,  can  claim  nothing  under  his  deed  from  the  marshal, 
because  the  deed  of  Walter  Brothers  was  on  record  before 
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that  time,  and  he  had  actual  notice  of  it;  nor  can  his  legal 
title  avail  against  their  prior  equity,  if  he  is  chargeable  with 
notice  of  it. — LeNeve  v,  LeNeve^  3  Atk  654;  13  Vesey,  114; 
Wade  on  Notice,  §  55;  Sawyer  r.  Baker,  66  Ala.  292; 
Bninson  v.  Brooks,  68  Ala,  248 ;  Burt  v,  Cassety,  12  Ala. 
734  A  purchaser  at  execution  sale  succeeds  to  all  the  rights 
of  the  judgment  creditor,  as  they  existed  when  the  judgment 
was  rendered,  and  is  entitled  to  all  the  protection  given  by 
statute  to  the  creditor,  but  no  more.  Possession  is  the  vis- 
ible evidence  of  title,  and  is,  to  some  extent,  title.  Whoever 
buys  land  in  the  actual  possession  of  any  other  person  than 
his  vendor,  is  bound  to  inquire  into  the  possessor's  title,  is 
chargeable  with  notice  of  every  fact  which  inquiry  would 
have  disclosed,  and  can  claim  no  protection  against  an  equity 
which  would  have  been  brought  to  his  knowledge,  if  he  had 
made  inquiry.  The  chancellor  found,  and  we  think  cor- 
rectly, that  the  tenants  in  possession  of  the  land  had  been 
uotified  of  the  sale  to  Walter  Brothers,  and  recognized  their 
title  and  ownership,  though  the  rent  for  the  year  was  reserved 
by  Ferrell.  If  inquiry  of  the  tenants  would  have  disclosed 
these  facts,  the  creditor  and  purchaser  are  chargeable  with 
notice  of  them,  and  are  not  entitled  to  protection. — MonU 
gamery  v,  Tutwiler,  73  Ala.  263;  Chadtoick  r.  Carson, 
18  Ala.  116;  Herbert  v,  Hanrick,  16  Ala.  581;  Yarbrough 
v\  Avant,  66  Ala.  526;  Tied.  E.  P.,  §  701;  Scroggins  v. 
McDougald,  8  Ala.  384;  Wade  on  Notice,  §§  279,  286; 
16  Vesey,  252;  Powell  v.  Allred,  11  Ala.  318;  Harris  v. 
Carter,  3  Stew.  233;  Brewer  v.  Brewer,  19  Ala.  489;  2  Sug- 
den  on  Vendors,  9th  ed.,  291-2,  mar.  Ktvg  v.  Paulk,  85  Ala. 
186,  it  is  submitted,  is  not  in  harmony  with  these  authori- 
ties, and  a  reconsideration  of  it  is  asked. 

STONE,  C.  J. — We  are  asked  in  this  case  to  review  our 
ruling  in  King  v,  Paidk,  85  Ala.  186;  s.  c,  86  Ala.  332. 
That  case  was  followed  and  re-affirmed  in  Fitzgerald  v.  Wil- 
liams, 85  Ala.  585.  And  each  of  these  cases  followed,  sub- 
stantially, our  older  rulings  in  McCarthy  v,  Nicrosi,  72  Ala. 
3B2,  and  Wait  v.  Parsons,  73  Ala.  202.  They  rest  on  the 
solid  ground,  that  a  change  of  title,  or  ownership,  without 
visible  change  of  possession,  is  neither  actual  nor  construc- 
tive notice.  We  consider  that  ruling  as  resting  on  justice 
and  solid  reasoning,  and  are  not  inclined  to  depart  from  it. 

It  is  contended  for  appellees,  that  when  Ferrell  agreed  to 
sell  to  Walter  Brothers,  the  tenants  attorned  to  the  latter; 
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and  that  this  operated  as  constructive  notice  to  all  persons 
who  claim  to  have  acquired  liens  or  rights  affecting  the 
property  after  that  time.  Tuiwiler  v.  Montgomery,  73  Ala. 
263 ;  Brunson  v.  Brooks,  G8  Ala.  248,  and  Brewer  v.  Brewer, 
19  Ala.  481,  are  relied  on  in  support  of  this  view.  But  the 
appellees  do  not  bring  themselves  within  the  principle  of 
Tutwilei'  V.  Monigomery.  There  is  not  only  no  proof  that 
the  tenants  in  possession  of  the  lands  when  Ferrell  sold  to 
Walter  Bros,  attorned  to  the  latter,  but  the  proof  is  express 
that  they  did  not  They  remained  Ferrell's  tenants,  and  paid 
the  accruing  rent  to  him ;  and  there  was  no  testimony  that 
Walter  Bros,  had  taken  any  kind  of  possession  under  their 
alleged  purchase. 

,  Troy,  by  his  purchase  at  marshal's  sale,  acquired  a  title 
to  the  lands,  to  continue  during  Ferrell's  life,  that  is  superior 
to  all  other  rights  presented  by  this  record. — Presion  v. 
McMillan,  58  Ala.  84;  2  Pom.  Eq.  §  724;  Dickerson  v.  Car- 
roll, 76  Ala.  377. 

In  scaling  the  amount  of  purchase-money  for  which  the 
Walter  Bros,  are  liable,  should  they  be  held  to  their  pur- 
chase, the  rule  of  the  inverse  ratio  of  the  alienation  of  the 
purchase-money  notes  will  furnish  the  proper  guide. 

Beversed  and  remanded. 


Clements  v.  Beatty. 

87"^  Action  for  Breach  of  Contract  for  Sale  of  Trees. 

99  m 

128  236  ^-     Mfd^ure  of  damages. — In  an  action  for  the  breach  of  a  contract, 

by  which  defendants  sold  to  plaintiff  all  the  standing  trees  on  a  tract 

of  land  suitable  for  saw-lojfs  of  specified  size,  at  a  named  price  per 
thousand  feet,  and  afterwards  sold  all  the  timber  on  the  land  to  a  third 
person,  who  entered  and  cut  some  of  the  trees  to  which  plaintiff  was 
entitled ;  the  measure  of  damages  is  the  market  value  of  the  trees  so 
cut  and  carried  away,  leHs  the  price  which  plaintiff  was  to  have  paid 
for  them,  but  ^hich  he  had  not  paid. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 

Tried  before  the  Hon.  Sam.  H.  Sprott. 

This  action  was  brought  by  C.  C.  Beatty,  against  Alsey 

Clements  and  Morgan  Clements,  to  recover  damages  for  the 

alleged  breach  by  the  defendants  of  a  written  contract,  by 

which  they  sold  to  plaintiff  all  the  pine  timber  then  standing 
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on  a  tract  of  land  particularly  described,  "which  will  make 
saw-logs  twelve  feet  long,  and  will  square  ten  inches;"  and 
was  commenced  on  the  20th  March,  1888.  The  only  plea 
was  the  general  issue.  On  the  trial,  as  the  bill  of  exceptions 
shows,  the  plaintiff  read  in  evidence  the  Ajritten  contract  be- 
tween himself  and  the  defendants,  which  was  dated  21st  Oc- 
tober, 1886,  and  which  stipulated  that  the  plaintiff  should 
pay  for  the  timber,  or  lumber,  "one  dollar  per  thousand  feet 
board  measure;"  and  he  then  offered  in  evidence  another 
written  contract,  dated  June  29th,  1887,  by  which  defendants 
leased  said  tract,  with  other  lands,  for  the  term  of  five  years, 
to  one  W.  A.  Goold,  giving  him  the  right  to  cut  and  use  "all 
timber  that  may  be  necessary  for  coal  mining  and  coke  oven 
purposes."  "The  plaintiff  then  introduced  evidence  tending 
to  show  that,  in  Jaly,  or  August,  1887,  said  Goold  entered 
upon  said  lands  embraced  in  plaintiff's  contract  with  de- 
fendants, and  cut  down  pine  trees  of  the  dimensions  described 
in  said  contract,  which  was  also  necessary  for  mining  pur- 
poses ;  and  plaintiff  proved  the  market  value  of  said  trees, 
as  they  stood  upon  the  stump.  Upon  this  evidence,  the  court 
charged  the  jury,  that  if  they  found  for  the  plaintiff,  the 
measure  of  damages  would  be  the  market  value  of  the  trees 
cut  by  Goold,  as  they  stood  upon  the  stump."  The  defend- 
ants excepted  to  this  charge,  and  they  here  assign  it  as  error. 

F.  S.  Moody,  and  J.  M.  Foster,  for  the  appellants,  cited 
Johnson  &  Thornton  v.  Allen  &  Jemison,  78  Ala.  387; 
2  Benj.  Sales,  973,  977-8. 

A.  B.  McEachin,  Foster  &  Jones,  and  Thos.  L.  Beatty, 
cmitrn,  cited  Murrell  v.  Whiting,  32  Ala.  54;  George  v. 
0.  &  M,  Railroad  Co.,  8  Ala.  234;  Lecroy  v.  Wiggins, 
31  Ala  13;  Culver  v.  Hill,  68  Ala.  66;  Trustees  v.  Turner, 
71  Ala.  429. 

SOMEEVILLE,  J.— The  proper  measure  of  the  plaintiff's 
damages  could  not  be  more  than  a  just  recompense  for  the 
actual  injury  he  had  sustained,  by  reason  of  the  alleged 
breach  of  the  contract  by  the  defendants.  The  recovery 
could  not,  therefore,  exceed  the  market  value  of  the  trees  cut 
by  Goold,  which  the  defendants  had  given  the  plaintiff  a 
license  to  cut,  less  the  amount  the  plaintiff  had  agreed  to 
pay  for  them,  with  lawful  interest  on  this  balance.  This  is 
the  established  rule  for  a  breach  of  contract  to  deliver  goods, 
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where  no  money  has  been  paid  by  the  vendee.  If  the  price 
had  been  paid  in  advance  by  the  vendee,  which  is  not  the 
case  here,  a  different  rule  would  prevail. — 2  Greenl.  Ev. 
(14th  Ed.),  §  261;  2  Addison  on  Contr.,  §  589;  Bell  v. 
Reynolds,  78  Ala.  511;  s.  c,  56  Amer.  Eep.  52;  Trustees 
of  Howard  College  v.  Turner,  71  Ala.  429;  s.  a,  46  Amer. 
Eep.  326;  Johnson  v,  Allen,  78  Ala.  387. 

Neither  the  evidence,  nor  the  rulings  of  the  court,  pre- 
sent any  question  as  to  the  plaintiff^s  right  to  recover 
profits  as  damages. — Reynolds  v.  Bell,  84  Ala.  496;  Oriffin 
V.  Colver,  69  Amer.  Dec.  718 ;  noU,  724. 

The  charge  given  by  the  court  was  in  conflict  with  this 
view  of  the  law,  and  was  erroneous. 

Reversed  and  remanded. 


Judson  V.  City  of  Bessemer. 


91    940) 

joi  ml 

mm  -BiW  in  Equity  for  Injunction  against  Issue  of  Bonds  by 

I  87  m  Municipal  Corporation. 

|124    2bl 

'  iIb  VS%  ^*     ^'^^''^^^  ^f  Bessemer t  under  constitutional  provision  as  to  title  and 

''•  subject-matter  of  laws;  power  to  issue  municipal  bonds  — The  act  approved 

iS  ^  December  12th,  1^88,  entitled  '*An  act  to  amend  the  charter  of  the  town 

1144  4»  qJ  Bessemer,  and  to  re-incorporate  the  same  as  the  citv  of  Bessemer, 

and  to  establish  a  charter  therefor,"  is  not  violative  of  the  constitu- 
tional provision  which  declares,  **Ea<*h  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in  its  titU*'  (Art.  iv,  §  2) ;  the 
title  and  the  body  of  the  act.  construed  together,  show  a  single  purpose, 
and  relate  to  a  single  subject;  and  the  grant  of  power,  in  the  38th  sec- 
tion, to  issue  negotiable  bonds  for  specified  municipal  purposes,  is 
germane  to  that  subject  as  expressed  in  the  ritle. 

2.  Same;  amendatory  laws^  and  unconstitutional  repealing  laws, — ^The 
subsequent  statute  amending  the  38th  section  of  said  charter,  **by 
striklnjz  out  the  word  fifty,  and  inserting  thirty  in  lieu  thereof,"  is  vio- 
lative of  the  further  constitutional  provision,  contained  in  the  same 
article  and  section,  that,  in  amendatory  laws,  so  much  of  the  former 
law  as  is  amended  "shall  be  re-enacted  and  published  at  length  ;"  and 
said  amendatory  law  being  unconstitutional  and  void,  the  power  of  the 
corporation  to  issue  l>onds  payable  in  fifty  years,  as  at  first  provided,  is 
unimpaired. 

3.  Municipal  bonds  payable  in  (fold  coin. — A  grant  of  power  to  a  mu- 
nicipal corporation  to  issue  bonds,  without  limitation  as  to  the  kind  of 
currency  in  which  they  shall  be  payable,  confers  the  authority  to  make 
them  payable  **in  gold  coin  of  the  United  States  of  America,  of  the 
present  standard  weight  and  fineness." 

Vol.  lxxxvii. 
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[Judson  V.  City  of  Bessemer.] 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 

Heard  before  the  Hon.  H.  A.  Sharpe. 

The  bill  in  this  case  was  filed  on  the  25th  April,  1889,  by 
W.  H.  H.  Judson  and  A.  J.  Bobinson,  citizens,  tax-payers, 
and  owners  of  property  in  Bessemer,  against  the  corporate 
authorities  of  said  city;  and  sought  to  enjoin  the  issue  of 
certain  corporate  bonds  for  municipal  purposes.  The  City 
Court  dismissed  the  bill,  on  motion,  for  want  of  equity ;  and 
this  decree  is  here  assigned  as  error. 

Feagin  &  WiLKERSON,  for  appellants. 

Webb  &  Tillman,  contra. 

CLOPTON,  J. — Appellants  seek  by  the  bill  to  enjoin  the 
issuance  and  sale  of  municipal  bonds,  which  appellees  claim 
authority  to  issue  under  power  conferred  by  an  act  of  the 
General  Assembly,  incorporating  the  city  of  Bessemer. 
The  right  to  the  injunction  is  founded  on  the  alleged  grounds, 
that  the  act  is  unconstitutional;  and  if  constitutional,  as 
amended,  it  does  not  authorize  the  issue  of  bonds  of  the 
character  and  terms  provided  by  the  ordinance  adopted  by 
the  municipal  authorities. 

The  first  point  of  contention  is,  that  the  act  violates  the 
mandate  of  the  Constitution,  which  declares,  "Each  law  shall 
contain  but  one  subject,  which  shall  be  clearly  expressed  in 
its  title."  It  is  entitled  "An  act  to  amend  the  charter  of  the 
town  of  Bessemer,  and  to  re-incorporate  the  same  as  the 
city  of  Bessemer,  and  to  establish  a  charter  therefor." 
This  caption  is  followed  by  an  enactment  consisting  of  forty- 
four  sections,  which  is  new  and  independent  legislation,  com- 
plete in  itsell— Acts  1888-9,  p.  185.  The  bill  does  not  in- 
form us  when,  or  in  what  manner,  the  town  of  Bessemer  was 
incorporated;  and  as  we  know  of  no  legislative  act  of  incor- 
poration, and  our  attention  has  been  called  to  none,  we 
assume,  for  the  purposes  of  this  case,  that  it  was  incorpo- 
rated under  the  general  laws.  On  this  assumption,  the  act 
does  not  purport  or  profess  to  amend,  revise  or  enlarge  any 
former  legislative  act.  True,  the  first  section,  after  declaring 
that  the  inhabitants  of  the  town  of  Bessemer  are  re-incor- 
porated as  the  city  of  Besfeemer,  provides,  "that  the  charter 
of  the  present  town  of  Bessemer  be  altered,  amended  and 
enlarged  in  conformity  herewith."  The  effect  of  the  act,  if 
these  words  had  been  omitted,  would  have  been  to  amend, 
16 
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abrogate,  or  supersede  by  implication,  the  charter  of  Bes- 
semer as  a  town.  The  use  of  the  words  quoted  impart  no 
other  or  greater  force  or  efPect.  They  may  be  regarded  as 
superfluous.  The  act,  therefore,  is  not  amendatory  or  re- 
visory in  its  character  and  operation,  otherwise  than  by  im- 
plication. 

In  pronouncing  upon  the  constitutionality  of  statutes,  as 
tested  by  the  clause  of  the  Constitution  referred  to,  we  have 
uniformily  observed  two  leading  and  controlling  rules  of 
interpretation:  (1.)  The  mandate  should  not  be  so  narrowly 
construed,  or  exactly  enforced,  as  to  embarrass  or  obstruct 
legislation.  (2.)  Sentence  of  nullity  will  not  be  declared 
because  of  the  mere  generality  of  the  title.  The  subject 
may  be  expressed  in  general  terms.  It  is  sufficient,  if  the 
terms  in  which  the  subject  is  expressed  are  so  comprehen- 
sive, that  all  the  minor  provisions  of  the  enactment  are  em- 
braced in,  or  referable,  or  cognate  to  that  subject. — Ballen- 
iyne  v.  Wickersham,  75  Ala.  533;  Sisin  v.  Leeper,  78  Ala. 
517 ;  Hare  v.  Kennerly,  83  Ala.  608. 

It  is  insisted  that  the  statute  contains  two  subjects,  both 
of  which  are  expressed  in  the  title — one  to  amend  the  char- 
ter of  the  town,  and  the  other  to  incorporate  the  city  of 
Bessemer.  It  is  well  settled,  that  a  statute  which  contains 
two  subjects,  both  of  which  are  expressed  in  the  title,  falls 
within  the  constitutional  inhibition ;  and  when  a  statute  con- 
tains two  subjects,  only  one  of  which  is  expressed  in  the 
title,  the  portions  not  pertinent  and  germane  to  the  subject 
so  expressed  will  be  declared  unconstitutional.  If,  as  appel- 
lants contend,  two  subjects  are  expressed  in  the  title,  but  the 
enactment  contains  only  one  of  them,  it  is  not  violative  of 
the  Constitution.  The  constitutional  mandate  is  not,  that 
two  subjects  shall  not  be  expressed  in  the  title;  but  that 
"each  law  shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title."  A  statute  does  not  come  within 
the  letter  or  spirit  of  the  constitutional  inhibition,  merely 
because  two  subjects  may  be  expressed  in  the  title.  In  such 
case,  the  subject  so  expressed,  but  not  contained  in  the  law, 
may  be  rejected  as  surplusage.  If  the  enactment  assailed 
contains  only  one  of  the  subjects  which  is  expressed  in  the 
title,  and  only  minor  provisions  connected  with,  and  proper 
or  necessary  to  the  full  accomplishment  of  its  object,  the 
constitutional  mandate  is  satisfied,  though  there  may  be  two 
subjects  expressed  in  the  title.  But  are  [two  subjects  ex- 
pressed?    If  the  words,  io  amend  the  charter  of  the  town  of 
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Bessemer  J  were  omitted  from  the  title,  there  would  be  no 
doubt  that  only  one  subject  would  be  expressed.  On  the 
authority  of  Oandy  v.  Siate^  86  Ala.  20,  these  words  may 
be  rejected  from  the  title  as  surplusage.  When  the  title  and 
the  act  are  compared  and  construed  jointly,  and  its  sole  pur- 
pose considered,  it  is  obvious  that  but  one  subject  is  ex- 
pressed— ^the  incorporation  of  the  town  of  Bessemer  as  a 
city,  and  to  establish  a  charter  therefor. 

The  only  provision,  which,  it  is  insisted,  is  not  cognate  to 
the  subject  of  incorporating  the  town  as  a  city,  is  the  author- 
ity to  issue  the  bonds  in  question.  Section  38  of  the  act 
confers  authority  on  the  Mayor  and  Aldermen  to  issue  bonds 
of  the  city  to  an  amount  not  exceeding  thirty  thousand  dol- 
lars, payable  in  fifty  years  from  their  issuance,  with  coupons 
attached,  bearing  interest  at  a  rate  not  exceeding  eight  per 
cent  per  annum,  and  payable  annually  to  bearer,  at  some 
place  designated  by  the  board.  By  section  41,  the  Mayor 
and  Aldermen  are  authorized  to  negotiate  and  sell  the  bonds, 
the  proceeds  "to  be  used  and  applied  in  building  and  con- 
structing sewers  in  said  city,  and  in  erecting  city  buildings 
in  said  city,  and  in  grading  and  making  improvements  of  any 
and  all  kinds  upon  the  streets  of  said  city."  It  is  not  infre- 
quent that  municipal  authorities  are  necessitated  to  borrow 
money,  to  carry  into  full  effect  the  objects  of  the  incorpora- 
tion. Negotiable  bonds  can  not  be  issued  without  authority, 
express  or  implied.  The  bonds  are  authorized  to  be  issued 
only  for  municipal  purposes,  and  authority  to  issue  them  is 
germane  to  the  primary  objects  of  the  incorporation,  and  are 
referable  and  cognate  to  the  subject  expressed  in  the  title. 

The  ordinance  provides  for  the  issuance  of  bonds  payable 
fifty  yeais  after  date  of  issuance.  It  is  insisted  that  the  mu- 
nicipal authorities  are  not  authorized  to  issue  bonds  payable 
at  such  time.  This  contention  is  based  on  an  act  of  the  Gen- 
eral Assembly,  passed  at  a  subsequent  day  of  the  same  ses- 
sion, which,  it  is  claimed,  amends  section  38.  The  amend- 
ing act  reads  as  follows:  "That  section  38  of  the  charter  of 
the  city  of  Bessemer,  Alabama,  be,  and  the  same  is  hereby, 
amended  by  striking  out  the  word  t/^////,'  in  the  sixth  line  of 
said  section,  and  inserting  the  word  'thirty^  in  lieu  thereof." 
The  section  is  not  re-enacted  and  published  at  length  as 
amended. — Acts  1888-9,  p.  901.  It  is  too  plain  for  argu- 
ment, that  the  amendatory  act  is  in  contravention  of  the 
clause  of  the  Constitution,  which  provides:  "That  no  law 
shall  be  revised,  amended,  or  the  provisions  thereof  extended 
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or  conferred,  by  reference  to  its  title  only;  but  bo  much 
thereof  as  is  revised,  amended,  extended  or  conferred,  shall 
be  re-enacted  and  published  at  length." — Stewart  v.  County 
Commissioners,  82  Ala.  209.  The  amending  act,  being  un- 
constitutional and  void,  has  no  force  or  effect  whatever.  Sec- 
tion 38  remains  unaffected,  and  as  originally  passed. — Tims 
V.  State,  26  Ala.  165. 

The  remaining  contention  is,  that  the  bonds  are  invalid, 
because  of  a  want  of  authority  to  make  them  payable  "in 
gold  coin  of  the  United  States  of  America,  of  the  present 
standard  weight  and  fineness,"  as  provided  by  the  ordinance. 
The  general  rule  is,  that  corporations,  upon  whom  is  con- 
ferred power  to  give  securities,  may  exercise  such  power  in 
the  same  mode  and  manner  as  natural  persons  may  under 
similar  circumstances,  there  being  no  legislative  restidction 
nor  specification  of  a  particular  mode. — Trustees  v.  Moody, 
62  Ala.  389.  The  charter,  while  specifying  the  amount  and 
denominations  of  the  bonds  to  be  issued,  the  time  in  which 
they  may  be  made  payable,  and  the  rate  of  interest,  is  silent 
as  to  the  kind  of  currency  in  which  they  shall  be  payable. 
The  purpose  is  to  authorize  the  issue  of  bonds,  which,  by 
.usage  and  judicial  adjudications,  are  negotiable  securities. 
The  limitation  is,  that  they  shall  possess  the  elements  of 
negotiability.  There  being  different  kinds  of  currency,  the 
legislative  intent  is  to  leave  this  matter  to  the  discretion  and 
judgment  of  the  municipal  authorities — a  matter  of  contract. 
The  evident  purpose  of  making  the  bonds  payable  in  gold 
coin,  of  the  present  standard  weight  and  fineness,  is  to  give 
them  a  fixed  and  stable  value  on  their  face,  not  subject  to  be 
affected  by  fluctuations  in  the  value  of  the  various  kinds  of 
circulating  medium,  or  to  future  appreciation  or  depreciation, 
of  the  present  value  of  gold  coin.  Express  and  general 
power  to  issue  negotiable  bonds,  in  the  absence  of  legisla- 
tive restriction,  carries  the  implied  or  incidental  power  to 
make  them  payable  generally ;  that  is,  in  currency  which  is 
constitutionally  a  legal  tender,  or  payable  in  the  particular 
coin  which  constitutes  the  legal  and  commercial  standard  by 
which  the  value  of  other  kinds  of  currency  is  measured. 
Under  such  express  power,  the  city  of  Bessemer  has  an 
authority  to  agree  that  the  bonds  shall  be  payable  as  pro- 
vided by  the  ordinance. 

Affirmed. 
Vol.  lxxxvii. 
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Montgomery     Gas-Light    Co.    v.  City 
Council  of  Montgomery. 

Billin  Equity  for  Ivjunciion  against  Municipal  Corpora- 
tion, in  matter  of  Contract  with  Gas  Company, 

1.  Remedy  Jot  breach  of  contract  with  municipal  corporationj  granting 
exclusive  privilege. — On  the  breach  of  a  contract  between  a  municipal 
corporation  and  private  persons,  or  a  private  corporation,  granting  the 
exclusive  privilege  of  lighting  the  streets  with  gas  for  a  term  of  years, 
the  city  may  treat  the  contract  as  abrogated,  and  grant  the  privilege  to 
other  persons,  although  it  might  also  maintain  an  action  at  law  for 
damages ;  but  a  bill  for  specific  performance  would  not  lie,  where  the 
breach  consists  in  the  failure  to  appomt  appraisers  of  the  property,  on 
the  election  of  the  city  to  purchase,  as  authorized  by  the  terms  of  the 
contract. 

2.  Contract  between  city  of  Montgomery  and  Montgomery  Gas-Light 
Company;  election  by  city  to  purcJiase  at  appraised  valuey  on  expiration  of 
twenty-five  years. — Under  the  contract  by  which  the  citj'  of  ^lontgomery 
granted  to  Jeffrey  &  Co.,  their  successors  and  assigns,  now  the  Mont- 
gomery Gas- Light  Company,  the  exclusive  privilege  of  lighting  the 
streets  of  the  city  with  gas,  for  the  term  of  fifty  years  from  Nevember 
Ist,  1852;  the  provision  contained  in  the  8th  section,  giving  the  city 
*'the  right  or  privilege,*'  at  the  expiration  of  twenty-five  years,  '*of 
purchasing  from  said  Jeffrey  &  Co.,  their  associates,  successors  and 
assigns,  all  the  pipes,  buildings  and  apparatus  constituting  the  gas 
works,  at  such  price  as  may  be  determined  by  five  disinterested  men," 
to  be  selected  as  therein  provided,  confers  only  a  right  of  election  to 

Surchase,  at  a  price  to  be  afterwards  ascertained,  and  not  a  right  to 
ave  appraisers  appointed,  with  a  view  to  a  subsequent  election  to  pur- 
chase based  on  their  appraisement;  and  the  company  is  not  in  default, 
because  of  a  refusal  to  appoint  appraisers  in  advance  of  an  election  to 
purchase. 

3.  Same;  when  election  may  be  exercised. — This  right  of  election  on 
the  part  of  the  city,  conceding  that  it  might  be  exercised  within  a  rea- 
sonable time  after  the  expiration  of  the  twentv-five  years,  is  certainly- 
lost  after  the  lapse  of  eight  years  more ;  and  a  bill  then  filed  by  the 
gas  company,  seeking  to  enforce  its  rights  under  the  contract,  or  to 
enjoin  any  violation  by  the  city,  need  not  aver  an  open  and  continuing 
oflfer  to  the  city  to  purchase. 

4.  Injunction  against  municipal  corporation  in  matter  of  exclusive 
franchise, — If  an  individual,  or  a  private  corporation,  having  granted 
an  exclusive  franchise  or  privilege,  afterwards  attempts  to  repudiate  it 
by  an  inconsistent  grant  to  another  person,  which  would  cast  a  cloud  on 
the  title  held  under  the  first  grant,  a  court  of  equity  will  interfere  by 
injunction ;  and  if  a  municipal  corporation  should  grant  an  exclusive 
franchise  or  privilege,  and  afterwards,  in  violation  thereof,  grant  a 
similar  franchise  or  privilege  to  other  persons,  who  threaten  to  exercise 
it  to  the  injury  of  the  original  grantees,  a  court  of  equity  would  enjoin 
the  threatened  action;  but  it  would  not  interfere  by  injunction  to  pre- 
vent the  passage  of  an  ordinance  by  the  municipal  corporation,  or  the 
making  of  a  contract  by  it,  on  the  ground  that  such  action  would  be 
violative  of  the  franchise  already  granted. 
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Appeal  from  the  City  Court  of  Montgomery  in  equity. 

Heard  before  the  Hon.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  filed  on  the  28th  December, 
1885,  by  the  Montgomery  Gas-Light  Company,  a  private 
corporation,  against  the  corporate  authorities  of  the  city  of 
Montgomery ;  and  prayed  an  injunction,  restraining  the  de- 
fendants "from  entering  into  any  contract,  or  passing  any 
ordinance,  granting  to  any  person  or  corporation  the  right  to 
lay  pipes  for  conducting  gas  under  any  street,  alley  oi  thor- 
oughfare within  the  corporate  limits  of  said  city,  before  the 
1st  day  of  November,  A.  D.  1902,"  in  violation  of  an  exclu- 
sive franchise  claimed  by  the  complainant  under  a  former 
contract  and  ordinance.  On  final  hearing,  on  pleadings  and 
proof,  the  bill  was  dismissed ;  and  the  decree  dismissing  it 
is  now  assigned  as  error.  The  opinion  of  the  court  states  all 
the  material  facts. 

Tompkins,  London  &  Troy,  and  Jno.  Gindrat  Winter, 
for  the  appellant. — (1.)  The  bill  makes  a  clear  case  for  an 
injunction,  if  the  appellant's  construction  of  the  contract  be 
correct. — Casey  v.  Holmes^  10  Ala.  776.  (2.)  The  contract 
gave  the  city  a  right  of  election  to  purchase  the  property,  on 
the  expiration  of  twenty-five  years,  at  a  valuation  to  be  fixed 
by  appraisers ;  but  not  a  right  to  require  the  appointment  of 
appraisers  in  advance,  "with  a  view  to  purchase;"  and  until 
the  city  declcired  its  election  to  purchase,  the  company  was 
not  bound  to  appoint  appraisers.  It  was  nothing  more  or 
less  than  an  oflPer  by  the  company  to  sell  its  property  to  the 
oity  on  a  future  day,  at  a  price  to  be  fixed  by  appraisers,  if 
the  city  elected  to  purchase. — 1  Chitty  on  Contracts,  15,  note ; 
1  Benj.  Sales,  p.  54;  Newion  v,  Newion^  23  Amer.  Eep.  476. 
But  this  offer  was  not  continuing ;  the  option  was  to  be  exer- 
cised at  the  expiration  of  twenty-five  years,  and  the  company- 
was  not  bound  to  extend  it  for  a  further  period  of  eight 
years. — Richardson  v.  Hardvnck,  106  U.  S.  252 ;  Longworth 
V.  Taylor^  1  McL.  395.  (3.)  Even  if  the  city's  construction 
of  the  contract  be  correct,  the  failure  of  the  company  to 
appoint  appraisers  gave  it  no  right  to  declare  the  conliact 
abrogated,  or  to  treat  the  franchise  as  forfeited.  Its  remedy 
was  by  an  action  at  law  for  damages,  or  a  bill  in  equity  for 
specific  performance,  under  which  the  court  would  have  ap- 
pointed appraisers. — Chapin  v.  School  District,  35  N.  H. 
445  ;  Emerson  v.  Simpson,  80  Amer.  Dec.  184;  10  Amer. 
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A  Eng.  E.  E.  Cases,  234;  Smith  v.  Peters,  15  Eng.  Eep.  463; 
1  Sm.  &  G.  184;  Durham  v.  Bradford,  L.  E.  5  Ch.  519. 

Wm.  S.  Thobington,  with  whom  was  Sam.  F.  Eice,  contra. 
(1.)  By  the  terms  of  the  contract  between  these  parties,  the 
city  of  Montgomery,  acting  for  the  public,  granted  to  the 
complainant  a  valuable  franchise,  for  a  long  period  of  time, 
but  reserved  to  itself  the  privilege  of  purchasing  the  prop- 
erty, at  the  expiration  of  twenty-five  years,  at  an  appraised 
valuation.  Whether  this  stipulation  was  intended  to  act  in 
terror  em,  securing  better  service  on  the  part  of  the  company, 
or  was  inserted  from  economic  considerations,  it  was  in  the 
interest  of  the  public  as  represented  by  the  city,  and  was 
intended  for  the  benefit  of  the  city.  To  make  an  election — 
to  exercise  the  privilege  of  purchasing  understandingly — an 
appraisement  of  the  property  was  an  indispensable  pre- 
requisite. An  election,  made  without  knowledge  of  the 
facts,  is  not  binding  in  any  case.  To  require  the  city  to 
elect  to  purchase,  without  an  appraisement  of  the  property 
on  which  to  base  its  election,  would  destroy  the  benefit  in- . 
tended  to  be  secured,  and  might  work  great  injury.  The 
contract  is  in  the  nature  of  a  legislative  grant,  and  is  to  be 
construed  most  strongly  in  favor  of  the  public. —  Wright  v, 
Nagle,  101  U.  S.  794;  Railroad  Co.  v.  Litchfield,  23  How. 
66,  88;  Slidell  v.  Orandjean,  111  U.  S.  437;  Endlich  Stat., 
§§  349,  354;  Willard  v.  Taylor,  8  Wall.  557;  Home  v. 
Rouse,  8  Wall.  437.  That  a  contract  may  be  obligatory  on 
one  party,  and  optional  as  to  the  other,  see  2  John.  Cases, 
254;  Doug.  Eep.  23;  IT.  E.  132;  Cowp.  818;  2  Chitty  on 
Contracts,  1061,  11th  Amer.  ed.  (2.)  The  appointment  of 
appraisers  was  requested  ''with  a  view  to  purchase;"  and  if 
the  contract  bound  the  city  to  purchase,  the  company  could 
not  legally  refuse  to  appoint  appraisers.  (3.)  The  city  had 
a  right  to  treat  the  contract  as  rescinded,  on  the  breach  by 
the  company. — Bish.  Contracts,  §  837 ;  Anson  on  Contracts, 
253-4.  (4.)  The  bill  does  not  make  a  case  for  injunction. 
44  Iowa,  505;  25  Conn.  19;  2  Story's  Equity,  §  959a,  note 
6;  1  Beasley,  N.  J.  499. 

McCLELLAN,  J.— This  bill  was  filed  by  the  Montgomery 
Gas-Light  Company,  against  the  City  Council  of  Mont- 
gomery, to  enjoin  the  city  authorities  from  "entering  into 
any  contract,  or  passing  any  ordinance  granting  to  any  per- 
son or  corporation  the  right  to  lay  pipes  for  conducting  gas 
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under  any  street,  alley  or  thoroughfare  within  the  corporate 
limits  of  said  city,  before  the  first  day  of  November  in  the 
year  1902."  The  facts  upon  which  this  relief  is  sought  may 
be  epitomized  as  follows: 

On  the  30th  day  of  August,  1852,  the  City  Council  of 
Montgomery  passed  an  ordinance  "to  provide  for  the  lighting 
of  the  city  of  Montgomery  with  gas,"  in  and  by  the  first 
section  of  which  it  was  provided,  "that  the  exclusive  privilege 
shall  be,  and  the  same  is  hereby,  granted  for  the  term  of 
fifty  years  from  the  first  day  of  November,  A.  D.  1852,  to 
John  Jeffrey  &  Co.,  of  Cincinnati,  Ohio,  their  associates, 
successors  and  assigns,  of  laying  pipes  for  conducting  gas 
under  any  street,  alley  or  thoroughfare  within  the  corporate 
limits  of  the  city."  This  grant  is  made  to  depend  upon  cer- 
tain conditions,  specified  in  section  2  of  the  ordinance,  which 
is  in  the  following  language:  "That  the  privilege  herein 
granted  is  upon  the  condition,  that  the  said  John  Jeffrey  & 
Co.  shall,  on  or  before  the  first  day  of  May,  A.  D.  1854,  have 
completed  the  requisite  apparatus  for  manufacturing  gas, 
and  shall  have  laid  in  connection  therewith  three  miles  of 
main  pipe  in  the  streets  of  Montgomery,  and  shall  further 
lay,  from  time  to  time,  such  additional  main  pipes  in  any 
street,  alley  or  thoroughfare,  as  shall  be  required  by  the  city 
council;  Provided,  that  the  demand  for  gas  to  be  supplied 
by  such  extensions,  shall  afford  a  reasonable  prospect  for  a 
fair  remuneration."  Subsequent  sections  required  Jeffrey 
&  Co.,  their  successors  and  assigns,  to  furnish  from  time  to 
time,  and  at  all  times,  for  the  public  use  and  benefit,  such  quan- 
tities of  gas,  of  the  most  approved  quality,  as  might  be 
needed  for  lighting  the  streets  of  the  city,  at  one-half  the 
price  per  cubic  foot,  at  which  gas  is  furnished  to  individuals ; 
and  that  gas  in  like  quantity,  and  of  the  same  quality,  should 
be  furnished  the  inhabitants  of  said  city,  at  as  low  a  price 
as  gas,  under  similar  conditions,  is  furnished  to  the  inhab- 
itants of  any  other  Southern  city  of  equal  or  greater  popu- 
lation. 

By  section  8,  with  the  terms  of  which  we  are  chiefly  con- 
cerned, it  is  provided:  "That  at  the  expiration  of  twenty-five 
years  from  the  first  day  of  November,  A.  D.  1852,  the  City 
Council  of  Montgomery  shall  have  the  right  or  privilege  of 
purchasing  from  the  said  John  Jeffrey  &  Co.,  their  associates, 
successors  and  assigns,  all  the  pipes,  buildings  and  apparatus 
constituting  the  gas-works,  at  such  price  as  may  be  ascer- 
tained and  determined  by  five  disinterested  men,  two  of  whom 
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shall  be  chosen  by  the  City  Council  o£  Montgomery,  two  by 
said  John  Jeffrey  &  Co.,  their  associates,  successors  and  as- 
signs, and  the  fifth  by  the  four  thus  chosen," 

Section  9  eyidences  the  purpose  and  contemplation  of  the 
parties,  that  Jeffrey  &  Co.  should  secure  a  legislative  charter, 
in  order  to  afford  citizens  and  the  City  Council  the  oppor- 
tunity to  take  shares  in  the  capital  stock  of  a  corporation,  to 
be  organized  thereunder  as  the  successor  of  the  original 
grantees.  The  ordinance  was  assented  to  by  Jeffrey  &  Co., 
and  went  into  effect  on  October  14th,  1852. 

The  contract  thus  made,  by  the  adoption  of  the  ordinance 
on  the  part  of  the  city  and  the  assent  of  Jeffrey  &  Co.  to  its 
terms,  was  soon  afterwards  assigned  by  Jeffrey  &  Co.  to  cer- 
tain associates,  who  were  constituted  a  body  corporate  by  an 
act  of  the  General  Assembly,  approved  February  15,  1854, 
which  act  expressly  ratified  and  confirmed  the  original  con- 
tract, as  a  compact  between  said  company,  the  complainant 
in  this  cause,  and  the  City  Council.  Under  this  contract, 
the  gas  company  established  a  plant  for  the  manufacture  of 
gas,  and  laid  pipes  under  the  streets  for  its  distribution  to 
and  throughout  the  city,  and  carried  on  the  business  in  ac- 
cordance with  the  ordinance,  for  the  first  twenty-five  years  of 
the  grant.  At  the  end  of  this  time,  the  City  Council  sought 
to  avail  itself  of  the  right  and  privilege  guaranteed  to  it  by 
section  8  of  the  ordinance,  as  that  section  was  construed  on 
the  part  of  the  city;  and  "with  a  view  to  purchasing"  the 
property  of  the  gas-company,  appointed  two  men,  who  were 
citizens  of  Montgomery  and  gas-consumers,  to  act,  with  two 
others  to  be  appointed  by  the  company,  and  a  fifth  to  be 
selected  by  the  four  thus  appointed,  in  the  valuation  of  such 
property.  The  company  was  notified  of  this  action,  and  re- 
quested to  name  the  two  appraisers  on  its  part.  This  the 
company  declined  to  do,  on  two  grounds:  first,  that  the 
right  reserved  to  the  city,  by  section  8,  was  the  right  to  pur- 
chase the  property,  and  not  the  right  to  have  it  appraised 
with  a  view  to  purchasing,  and  that  the  city  had  not  made 
its  election,  upon  which  alone  depended  both  the  necessity 
and  right  to  have  the  price  fixed;  and,  second,  that  the  city 
had  failed  to  comply  with  the  terms  of  section  8  as  to  the 
character  of  the  appraisers  it  had  appointed,  in  that  those 
named  by  it  were  not  "disinterested  men,"  as  therein  re- 
quired. The  City  Council,  considering  that  this  refusal  and 
failure  on  the  part  of  the  company  was  a  breach  of  the  con- 
tract, in  such  sort  that  the  city  was  authorized  to  repudiate 
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it  in  toto^  notified  the  gas  company  of  its  determination  so 
to  do,  and  has  ever  since  treated  it  as  ended.  Acting  upon 
the  assumption  that  the  contract  was  no  longer  binding  upon 
it,  and  no  longer  secured  to  the  company  the  exclusive  use 
of  the  streets  in  the  distribution  of  gas,  the  city,  in  1885, 
was  about  to  grant  this  privilege  to  other  parties,  and  to 
enter  into  contracts  with  them  for  furnishing  gas  to  the  city 
and  its  inhabitants.  The  appellant's  right  to  enjoin  this 
threatened  action  by  the  municipal  authorities  is  now  pre- 
sented for  our  consideration. 

It  may  be  taken  as  conceded  by  the  arguments  at  the  bar, 
that  the  grant  of  the  exclusive  privilege  to  lay  pipes  in  the 
streets  of  the  city,  for  the  considerations  stipulated,  was  a 
valid  exercise  of  corporate  power,  confii*med,  as  it  was,  by 
legislative  action.  Whether  a  like  grant  would  be  upheld 
under  the  provisions  of  the  constitution  now  in  force,  we 
need  not  decide.  It  will  also  be  treated  as  admitted,  that  the 
Montgomery  Gas-Light  Company  succeeded  to  all  the  rights 
of  John  Jeffrey  &  Co.,  and  for  the  first  twenty-five  years  of 
the  grant  complied  with  all  its  terms  and  conditions ;  and 
hence  was,  for  that  time,  entitled  to  the  exclusive  privilege 
conferred  by  the  ordinance. 

Much  has  been  said  in  argument  concerning  the  rights  of 
the  city  in  the  premises,  assuming  a  breach  of  the  contract, 
in  the  particular  referred  to,  to  have  been  committed,  on  the 
part  of  the  gas  company.  The  appellant  insists,  that  the 
city's  remedy  for  such  violation  lay  in  an  action  for  dam- 
ages ;  or,  if  this  mode  of  redress  should  be  held  inadequate, 
full  relief  could  be  had  on  a  bill  for  specific  performance. 
On  the  other  hand,  the  appellee  contends,  that  commen- 
surate relief  could  only  be  had  by  treating  this  contract  as 
abrogated,  and  securing  the  benefits,  which  the  default  of 
the  company  had  denied  to  it,  through  another  contract  with 
other  parties,  on  whom  it  proposed  to  confer  the  privilege  of 
using  the  streets  for  the  purpose  of  distributing  gas.  This 
right  is  denied  by  the  appellant,  because,  it  is  said,  to  allow 
it  would  be  to  give  section  8  the  effect  and  operation  of  a 
condition  subsequent,  which  its  terms  do  not  import  or  re- 
quire; and  we  are  referred  to  the  authorities  which  support 
the  doctrine,  that  such  conditions  £ire  not  favored  in  the  law, 
and  the  language  of  contracts  should  be  construed,  in  cases 
of  doubt,  against  the  divestiture  of  an  estate  by  acts  or 
omissions  occurring  after  its  creation.  Without,  for  the 
present  at  least,  entering  upon  an  elaborate  consideration  of 
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these  questions,  it  will  suflSce  to  Bay  generally,  that  it  would 
seem  that  the  city  is  without  adequate  remedy  for  the  alleged 
breach,  unless  it  is  permitted  to  avail  itself  of  the  right  to 
annul  the  contract ;  at  least  to  the  extent  of  avoiding  the 
consequence  of  the  exclusive  grant  of  the  privilege  of  lay- 
ing pipes  in  the  streets.  It  is  readily  conceivable  that  ac- 
tions for  damages  would  fall  short  of  conferring  exact  jus- 
tice between  the  parties;  and,  were  this  otherwise,  the 
existence  of  this  remedy  would  not  be  inconsistent  or  incom- 
patible with  the  exercise  of  the  right  of  abrogation. 

The  other  mode  of  redress  suggested  by  the  appellant 
does  not  exist.  There  is  no  principle  better  settled  in  reason 
and  by  authority,  than  that  an  executory  contract  for  t,he 
sale  of  property,  by  the  terms  of  which  the  price  to  be 
paid  for  the  whole  subject-matter  is  to  be  determined  by 
appraisers,  to  be  selected  directly  or  indirectly  by  the  parties, 
can  not  be  specifically  enforced  in  equity,  so  long  as  there 
is  a  failure  from  any  cause  to  appoint  referees,  or  a  failure  of 
such  referees,  after  appointment,  to  assess  the  value. — Vickers 
V.  Vickers,  3  Eq.  Cases  (L.  K.)  532;  Milnes  v.  Oery, 
14  Vesey,  400;  Cooth  v,  Jackson,  6  Ves.  34;  Thurnell  v. 
Balburnie,  3  M.  &  W.  786;  1  Benj.  on  Sales,  p.  54;  2  Benj. 
Sales,  p.  755.  A  different  rule  prevails,  where  the  thing 
which  is  to  be  appraised  by  such  valuers  constitutes  only  a 
minor  part  of  the  subject-matter  of  the  contract;  as,  for 
instance,  where  land  is  purchased  at  a  fixed  price,  but  the 
contract  of  sale  also  includes  fixtures,  or  timber,  or  furniture, 
the  valuation  of  which  is  to  be  determined  by  third  persons; 
or,  as  in  the  case  of  a  contract  of  partnei:ship,  containing  a 
stipulation  for  a  sale  by  one  co- partner  to  the  other,  on  disso- 
lution, at  a  price  to  be  ascertained  by  arbitrators.  But  the 
case  at  bar  is  not  of  this  class. — Smith  v.  Peters,  20  Eq.  Cas. 
(L.  R.)  511;  Dinham  v.  Bradford,  5  Ch.  App.  Cas.  521. 

The  attitude  of  the  city  could  be  justified,  by  treating  its 
contract  as  a  grant  of  the  right  to  lay  pipes  in  its  streets, 
coupled  with  a  covenant  not  to  grant  a  like  privilege  to  others 
for  fifty  years ;  and  so  regarded,  it  would  be  competent  for 
the  city,  upon  the  failure  of  one  of  the  considerations  on 
which  it  so  covenanted,  through  the  default  of  the  company 
with  respect  to  the  right  of  purchase  given  by  section  8  of 
the  ordinance,  to  hold  itself  no  longer  bound  thereby.  This 
view,  we  think,  might  be  taken,  and  this  construction  re- 
sorted to,  if  necessary  to  the  ends  of  justice.  Whether  it 
is  necessary  depends,  of  course,  upon  the  question,  whether 
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there  was  a  default  on  the  part  of  the  company  with  respect 
to  the  duties  imposed  on  it  by  section  8 ;  and  this,  in  turn, 
depends  solely  on  the  construction  that  should  be  given  to 
that  section,  for  the  facts  are  undisputed.  And  this  brings 
us  to  the  consideration  of  what  must  be  regarded  as  the 
main  question  in  the  case  :  Was  ihe  ad  ion  or  non-adion  of 
the  company^  in  the  matter  of  ihe  appraisement  of  the  gas 
works,  a  hreadi  of  its  contract  9  Undoubtedly,  the  only 
valuable,  substantive  right  secured  to  the  city  by  section  8, 
was  the  right  to  purchase.  If  it  had  an  opportunity  to  make 
its  election,  under  and  as  contemplated  by  that  section,  the 
company  has  not  been  in  default.  What  was  essential  to  the 
exercise  of  the  right,  within  the  purview  of  the  terms  which 
gi»anted  it?  Was  it  necessary  to  have  a  valuation  made 
before  the  duty  of  election  devolved  on  the  city  ?  Or  does 
the  contract  mean  that  the  election  should  be  made  by  the 
city,  unaided  and  unadvised  in  the  premises  by  the  appraise- 
ment provided  for  in  the  instrument?  Was  the  fixing  of  the 
price  by  five  disinterested  men  to  serve  in  the  first  iustance 
as  ajDasis  for  the  exercise  of  the  option,  and  then  as  a  basis 
of  settlement  between  the  parties  only  in  the  event  the  city, 
as  admonished  thereby,  should  elect  to  buy  ?  Or  were  these 
men  to  act  only  after  the  election  to  purchase  had  been 
made,  and  then  to  ascertain  and  determine  what  sum  should 
be  paid  and  received  by  the  parties  respectively?  It  is  to 
be  borne  in  mind  that  the  right  to  purchase  was  secured 
many  years  before  it  was  to  be  exercised.  Neither  the  value 
of  the  property,  nor  the  ability  of  the  city  to  pay  for  it,  at 
any  price,  great  or  small,  could  be  foreseen.  Nor  could  it 
be  determined  so  long  in  advance  whether,  granting  that  a 
reasonable  and  fair  valuation,  and  one  within  the  financial 
competency  of  the  city,  should  be  fixed,  it  would  be  to  the 
interest  of  the  city  to  purchase.  To  enable  the  city  to  deal 
with  a  present  condition  into  which  all  these  future  contin- 
gencies should  have  resolved  themselves,  and  to  eflfectiiate 
whatever  it  might  in  1877  conceive  to  be  its  interest,  it  was 
given  the  right  and  privilege,  without  any  corresponding 
obligation,  to  purchase  when  a  certain  time  elapsed,  at  such 
price  as  might  be  ascertained  by  disinterested  third  persons. 
It  is  not  to  be  assumed  that  either  party  expected  to  gain 
any  advantage  over  the  other  by  this  stipulation.  They 
contracted  in  limine,  upon  terms  of  equality.  Is  there 
anything  in  the  contract  to  wcirrant  the  inference  that  it  was 
contemplated  that,  at  any  time,  or  with  respect  to  any  matter 
Vol.  lxxxvii. 


Digitized  by 


Googk 


i«88.1  OF  ALABAMA.  253 

[Montgomery  Gas- Light  Vo.  v.  City  Council  of  Montgomery.] 

under  the  contract,  the  situation  of  the  parties  should  be  so 
changed  as  to  put  either  in  a  better  position  with  reference 
to  the  subject-matter  than  the  other?  To  admit  the  con- 
struction of  section  8  insisted  on  by  the  city,  would  have 
this  effect  Under  that  construction,  the  company  would 
have  been  compelled  to  sell  its  property  at  the  assessment 
of  the  referees,  bul. there  was  no  compulsion  on  the  city  to 
make  its  election  on  that  basis.  On  the  contrary,  it  would 
have  had  the  further  right  to  pass  its  own  judgment 
on  the  fairness  and  reasonableness  of  the  price  thus  fixed. 
This  would  be  to  bind  the  company  absolutely  by  the  ap- 
praisement, but  to  impose  no  correlative  obligation  on  the 
city.  The  company  had  no  option  to  decline  the  price  so 
ascertained,  however  inadequate  in  point  of  fact,  while  the 
city  was  bound  to  pay  that  price  only  on  the  condition 
and  in  the  event  its  judgment  coincided  with  that  of  the 
valuers. 

The  presumption  would  be,  that  a  construction  which 
produces  such  an  unequal  siatus  of  parties,  who,  in  the  out- 
set, at  the  time  of  executing  the  stipulation  in  question, 
and  with  reference  to  that  stipulation,  dealt  on  terms  of  the 
utmost  equality,  is  not  in  accordance  with  their  intention ; 
and  it  should  not  be  allowed  to  obtain,  unless  the  language 
employed  by  them  requires  it.  Does  the  language  of  sec  - 
tion  8  lead  to  this  result?  It  is  possible  to  impute  two 
purposes  to  the  parties  in  the  use  of  the  words,  "at  such 
price  as  may  be  ascertained  and  determined  by  five  disin- 
terested men,"  &c.  One  of  these  purposes  could  have  been 
subserved  by  holding  the  meaning  to  be  that,  after  the  city 
had  elected  to  purchase,  there  should  be  an  ascertainment 
and  a  determination  by  five  men  of  the  amount  it  should  pay. 
The  only  other  possible  meaning  is,  that  the  appraisement 
should  be  first  made,  and  the  city's  election  predicated  on  it. 
Considering,  on  the  one  hand,  that  many  things  might  have 
transpired  between  the  date  of  the  contract  and  the  time  at 
which  the  option  of  the  city  was  to  be  exercised,  to  make 
the  sale  objectionable  to  the  company,  and  to  induce  it  to 
throw  obstacles  in  the  way  of  the  city's  acquisition  of  its 
property ;  and  on  the  other  hand,  that  the  property  of  the 
company  was  of  such  public  character,  so  open  to  inspection, 
especially  on  the  part  of  the  municipal  authorities,  is  it  not 
more  reasonable  that  the  provision  quoted  was  intended  to 
further  and  secure  the  consummation  of  the  sale  after  elec- 
tion made,  than  to  afford  the  city  data  upon  whiqb  to  make 
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the  election.  It  would,  we  apprehend,  have  been  an  easy 
matter  for  the  city  officers,  with  their  necessarily  intimate 
knowledge  of  the  pipes,  apparatus  and  buildings  constituting 
the  gas-works,  tQ  have  sufficiently  approximated  their  value 
as  to  determine  intelligently  whether  it  would  be  to  the 
interest  and  within  the  ability  of  the  city  to  buy  the  plant; 
but  it  would  have  been  simply  impossible  for  a  sale  to 
have  been  consummated,  or  the  gas  company  put  in 
default  in  respect  to  it,  if  the  company  was  unwilling 
to  dispose  of  its  property,  without  the  arbitration  of  third 
persons.  Nor  is  it  conceivable  that  this  interpretation  of 
the  contract  works  any  detriment  to  the  city.  As  we  have 
said,  it  can  not  be  taken  for  granted  to  have  been  in  the  con- 
templation of  the  parties  that  any  undue  benefit  was  to  ac- 
crue to  either  of  them.  On  the  contrary,  care  was  taken  to 
secure  an  impartial,  fair,  and  reasonable  valuation.  The 
presumption  is,  that  the  consensus  of  five  disinterested  men 
would  have  attained  the  purpose,  and  ascertained  and  deter- 
mined that  the  city  should  pay,  and  the  company  should  re- 
ceive, the  fair  and  just  equivalent  of  the  property,  no  more 
and  no  less.  So  long  as  the  right  of  the  city  to  acquire  the 
gas-works  at  a  fair  price  is  not  denied,  or  abridged,  can  it  be 
said  that  the  real  and  only  substantive  right  which  section 
8  secured  to  the  city — the  right  to  purchase  at  a  fair  price — 
has  been  defeated  ?  If  not,  it  would  seem  that  the  construc- 
tion which  the  appellant  insists  on  would  meet  all  the  ex- 
igencies of  the  case.  The  idea  of  equality  and  mutuality 
between  the  parties  would  be  maintained,  so  that  neither, 
with  respect  to  the  right  provided  for  in  section  8,  would  be 
put  at  a  disadvantage ;  the  intention  of  the  parties,  which 
surely  could  not  have  been  other  than  that  the  city  might 
purchase  the  gas-works  at  the  value  the  referees  should  fix, 
would  be  fully  eflfectuated;  and  the  rights  of  the  parties 
would  be  protected. 

The  same  conclusion  would  be  reached  by  considering  the 
question  from  another  point  of  view.  The  legal  effect  of 
section  8  of  the  ordinance  was  to  impose  on  the  gas  company 
the  duty  of  offering  its  property  to  the  city,  at  a  price  to  be 
ascertained  and  determined  in  a  certain  way.  The  rights  of 
the  parties  on  November  1,  1877,  were  precisely  the  same  as 
if  the  contract  had  been  silent  as  to  the  city's  right  to  pur- 
chase^ and  the  company,  of  its  own  volition,  not  induced 
thereto  by  an  antedecent  obligation,  had  then  offered  to  sell 
its  property  to  tb^  city  "at  such  price  as  may  be  ascertained 
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and  determiDed  by  five  disinterested  men,'^  to  be  selected  in 
a  prescribed  manner. — Hunt  v.  Wyman,  100  Mass.  198; 
Newfon  v.  Netctoriy  23  Amer.  Rep.  478 ;  McCall  v.  Powell, 
64  Ala.  254.  The  right  secured  to  the  city  was  to  say 
whether  it  would  accept  or  reject  this  offer,  in  the  identical 
terms  in  which  it  was  made.  The  offer  was  not  open  to 
qualification  by  the  acceptance.  Any  attempt  to  accept, 
which  imported  new  terms,  would  have  been  a  rejection. 
Any  suggestion  of  a  different  contract  than  was  proposed  by 
the  offer,  was  a  rejection  of  it.  The  offer  put  it  on  the  city 
to  say,  not  that  it  would  have  the  valuation  made,  and  then 
determine  whether  it  would  accept  the  proposition,  but  to  say 
whether  it  would  buy  at  such  valuation  as  might  be  ascer- 
tained and  determined  in  the  prescribed  manner.  The  offer 
implied  that  the  seller  took  the  chances  of  a  fair  valuation 
by  appraisers.  The  acceptance,  to  be  responsive,  must 
assume  the  same  uncertainty  on  the  part  of  the  purchaser. 
To  accept  upon  the  condition  that  the  appraisers  shall  first 
determine  upon  a  price  the  acceptor  is  willing  to  pay,  is 
manifestly  not  only  no  acceptance  at  all,  but  is  an  affirmative 
rejection  of  the  offer. — Huicheson  v.  Blakeman,  3  Met. 
(Ky.)  80,  and  authorities  therein  cited;  Fox  v.  Turner, 
1  111.  App.  153;  1  Benj.  on  Sales,  pp.  53-54;  Falls  v  Oatther, 
9  Port.  605.  The  gas  company  having  made  the  offer  in 
accordance  with  its  contract  so  to  do, — for  it  is  abundantly 
shown  by  the  record  that  nothing  was  done  by  the  company 
to  hinder  in  any  degree  the  city's  exercise  of  its  election, — 
thus  discharged  the  only  duty  then  resting  upon  it  Its 
further  duty  depended  upon  the  city's  acceptance  of  the 
offer  in  the  terms  in  which  it  was  made.  The  city  not  hav- 
ing accepted  the  offer,  it  was  not  incumbent  on  the  company 
to  appoint  appraisers,  and  its  failure  in  that  regard  was  not 
a  breach  of  its  contract. 

It  is  thus  seen  that,  from  whatever  point  of  view  section 
8  of  the  ordinance  is  regarded,  the  same  result  as  to  its  in- 
terpretation is  reached.  Every  consideration  of  fact  pre- 
sented by  the  transaction,  and  every  principle  of  law  appli- 
cable to  it,  concur  in  the  enforcement  of  the  conclusion,  that 
the  right  of  the  city  was  to  make  its  election  with  reference 
to  the  purchase  of  the  property  at  a  price  to  be  thereafter 
appointed ;  until  the  city  exercised  this  option  in  such  way  as 
to  bind  it  to  purchase,  there  was  no  obligation  on  the  com- 
pany to  proceed  with  the  appraisement;  that  the  city  did  not 
elect  to  purchase,  and  the  company  was  not  in  default  by 
reason  of  its  failure  to  appoint  appraisers. 
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The  view  thus  taken  of  this  case  renders  it  unnecessary 
to  consider  the  other  objection  on  the  part  of  the  gas  com- 
pany to  proceeding  with  the  appraisement  The  mere  ap- 
pointment of  appraisers  by  the  city,  however  unexceptionable 
the  appointees  may  have  been,  did  not,  in  the  absence  of  an 
election  to  purchase,  impose  any  duty  on  the  company  to 
proceed  with  the  appraisement;  and  whether  appraisers 
selected  by  the  city  were  disinterested  men,  within  the  mean- 
ing of  the  contract,  is  an  immaterial  inquiry. 

Considering  the  effect  of  section  8  to  be,  as  we  have  said, 
to  require  an  offer  to  be  made  by  the  gas  company  on  No- 
vember 1, 1877,  to  sell  its  property  to  the  city,  and  the  rights 
of  the  parties  on  that  day  to  have  been  the  same  as  if  the 
offer  had  not  been  induced  by  the  contract,  it  follows  that 
the  subsequent  rights  of  the  parties  are  to  be  determined  by 
the  principles  of  law  applicable  to  ordinary  offers  to  sell,  in 
which  there  is  no  limitation  or  specification  of  the  time  in 
which  the  proposition  is  to  be  passed  on  and  accepted  or 
rejected  by  the  other  party.  Under  such  circumstances,  the 
rule  is  well  settled,  that  the  acceptance  must  be  made  within 
a  reasonable  time.  What  would  have  been  a  reasonable  time 
in  this  case,  we  need  not  undertake  to  determine  with  any 
approach  to  precision — a  week,  it  may  be,  or  a  month,  or 
perhaps  longer — as  the  question  here  is,  whether  the  propo- 
sition was  open  to  acceptance  up  to  December  28, 1885,  when 
the  bill  was  filed;  and  we  have  no  hesitancy  in  saying  that 
was  far  in  excess  of  our  conception  of  what  would  have  been 
a  reasonable  time  during  which  the  gas  company  should  have 
held  itself  ready  to  consummate  the  sale  to  the  city  council. 
1  Benj.  on  Sales,  p.  61,  n;  Judd  v.  Day,  50  Iowa,  247; 
MarHn  v.  Black,  21  Ala.  721. 

This  construction  comports  with  the  language  employed 
by  the  parties,  which  gives  the  right  of  purchase  *'at,"  and 
not  after  a  particular  time,  or  for  an  indefinite  period;  and 
is  the  more  reasonable  in  view  o!  the  fact  that  the  property 
is  of  that  character  in  which  investments  are  usually  made 
with  regard  to  their  permanency,  and  that  an  outstanding 
indefinite  right  of  purchase  would  naturally  depreciate  its 
value.  The  company,  at  the  time  of  instituting  this  suit, 
was,  therefore,  under  no  obligation  to  sell  to  the  city,  and 
was  not  required  to  embody  an  offer  to  do  so  in  its  bill. 

It  remains  to  be  considered  whether  the  case  presented  by 
the  bill  of  complaint  is  such  a  one  as  calls  for,  or  admits  of 
the  interposition  of  a  court  of  equity  by  injunction.     If  an 
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individual  or  private  corporation  had  granted  a  franchise  like 
that  involved  here,  and  was  about  to  repudiate  the  grant,  and 
make  other  contracts  with  respect  to  its  subject-matter,  which 
would  cast  a  cloud  on  the  title  held  under  the  first  grant;  or, 
if  in  this  case,  the  city  had  already  passed  an  ordinance 
granting  the  privilege  to  private  parties,  who  were  threaten- 
ing to  exercise  it  to  the  injury  of  the  original  grantee;  in 
either  of  these  cases,  unquestionably  a  court  of  equity  would 
enjoin  the  threatened  action. — B.  &  P.  M,  St  Railicay  Co, 
V,  B.  St,  Railway  Co,,  79  Ala.  465;  High  on  Inj.,  §§  902 
et  seq.  But  the  prayer  of  this  bill  is  to  enjoin — not  the  use 
of  the  streets,  or  any  infringement,  in  point  of  fact,  or  any 
other  actual  encroachment  upon  the  exercise  of  that  privilege 
by  the  company — ^but  the  passage  of  an  ordinance,  granting 
this  privilege  to  others,  or  providing  for  the  execution  of  a 
contract  with  others  under  which  they  will  be  authorized,  so 
far  as  the  threatened  action  can  have  that  efiPect,  to  lay  pipes 
in  the  streets,  the  grant  to  the  appellant  to  the  contrary  not- 
withstanding. In  the  well  considered  case  of  the  Des  Moines 
Oas  Co,  V,  City  of  Des  Moines,  which  was  precisely  identical 
with  this  case  in  the  particular  under  consideration,  it  was 
held,  in  an  able  and  exhaustive  opinion,  that  the  bill  to  en- 
join the  city  authorities  from  the  adoption  of  an  ordinance 
repealing  a  former  grant  of  the  exclusive  privilege  to  lay 
gas  pipes  in  the  streets  of  the  city,  and  granting  that  privi- 
lege to  others,  would  not  lie.  The  decision  was  put  on  the 
ground,  mainly,  that  the  threatened  action  was  legislative  in 
its  character,  and  as  such,  at  least  within  charter  limitations, 
was  as  fully  exempted  from  judicial  control  as  the  action  of 
the  General  Assembly  of  the  State  in  the  passage  of  laws.  A 
further  reason  for  denying  the  relief  sought  is  thus  stated 
by  the  learned  judge:  "If  the  ordinance  sought  to  be  en- 
joined is  void  by  reason  of  its  unconstitutionality,  the 
plaintiff  can  be  in  nowise  injured  by  its  passage.  A  void 
law  is  no  law,  and  this  without  doubt  is  true  as  to  an  ordi- 
nance. No  injury,  much  less  one  of  an  irreparable  character, 
can  be  inflicted  by  such  an  ordinance." — Des  Moines  Gas  Co, 
V,  City  of  Des  Mohies,  44  Iowa,  505. 

The  principle  announced  in  this  case  has  received  the  in- 
dorsement of  such  text-writers  as  Dillon  and  High,  and  is 
supported  by  the  weight  of  adjudications. — High  on  Injunc. 
§  1246;  1  billon  Mun.  Corp.  §  308;  Chlcaqo  v,  Evans, 
24  HI.  52;  Smith  v.  McCarthy,  56  Penn.  St.  359. 

We  consider  this  the  better  view  of  the  question,  though 
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there  are  one  or  two  cases  which  seem  to  hold  the  contrary, 
with  respect  to  an  ordinance,  the  purpose  of  which  was  to 
make  a  contract — a  distinction  which  is  expressly  repudiated 
in  the  leading  case  sujjra — but,  at  the  same  time  concede 
the  general  doctrine,  that  legislative  action  of  municipal  cor- 
porations can  not  be  enjoined;  and  upon  this  ground  the  de- 
cree of  the  City  Court  will  be  affirmed. 

Clopton,  J.,  not  sitting. 


Leinkauff  &  Strauss  v.  Forcheimer 
&Co. 

Garnishment  on  Judgment;  Contest  mith  Claimant  of  Fund. 

1.  Promise  to  one  person  ^  for  benefit  of  another. — On  a  sale  of  personal 
property,  where  the  purchaser  promises,  as  evidenced  by  the  bill  of 
sale,  to  pay  the  agreed  price  to  several  named  creditors  of  the  seller, 
ratably  according?  to  their  respective  debts,  the  assent  of  each  creditor 
will  be  presumed,  since  the  promise  is  apparently  for  his  benefit;  he 
may  recover  the  money  by  action  of  debt,  or  indebitatus  assumpsit, 
against  the  purchaser;  and  until  he  manifests  his  election,  the  money 
can  not  be  reached  by  oth.'r  creditors  of  the  vendor.  But,  if  he  refuses 
to  accept  the  money,  the  ri>fht  to  it  revests  in  the  vendor,  and  it  is  sub- 
ject to  jrarnishment  at  the  suit  of  other  creditors. 

2.  Estoppel  by  election  between  inconsistent  rights  — An  embarrassed  or 
insolvent  debtor  having  sold  certain  bales  of  cotton,  stating  in  the  bill 
of  sale  that  the  purchaser  promised  and  agreed  to  pay  the  purchase- 
money  to  several  creditors,  a  specified  sum  to  each  ;  a  creditor  can  not, 
while  attacking  the  sale  for  fraud,  claim  his  share  of  the  money  in  the 
hands  of  the  purchaser;  and  if  he  is  unsuccessful  in  his  suit  attacking 
the  sale,  he  can  not  afterwards  assert  a  claim  to  the  money,  as  against 
another  creditor,  who,  having  accepted  his  share  of  the  money,  recov- 
ered a  judgment  for  the  balance  of  his  debt,  and  sued  out  a  garnish- 
ment against  the  purchaser;  nor  is  the  latter  creditor  estopped,  by  his 
acceptance  of  the  money  in  the  first  instance,  from  afterwards  main- 
taining such  garnishment. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  was  a  statutory  contest,  between  Forcheimer  &  Co., 
judgment  creditors  of  A.  J.  Harris,  who  had  sued  out  a  gar- 
nishment against  Lehman,  Durr  &  Co.,  as  the  debtors  of 
said  Harris;  and  Leinkauff  &  Strauss  and  C.  A.  Stern  &  Co., 
each  claiming  a  part  of  the  fund  which  the  garnishees  ad- 
mitted to  be  in  their  hands,  and  which  they  paid  into  court. 
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The  case  was  submitted  to  the  court  on  an  agreed  statement 
of  facts,  with  leave  to  either  party  to  except  and  appeal.  It 
appears  from  the  agreed  statement  of  facts  that  the  money 
in  controversy,  $1150.14,  was  part  of  the  agreed  price  of  64 
bales  of  cotton,  sold  by  said  Harris  to  Lehman,  Durr  &  Co., 
on  the  30th  October,  1886,  when  he  executed  to  them  a  bill 
of  sale,  as  follows:  "Know  all  men,"  &c.,  * 'that  for  and  in 
consideration  of  the  sum  of  $2,300,  which  Lehman,  Durr  & 
Co.  agree  and  bind  themselves  to  pay  to  the  creditors  of  my 
Geneva  business,  as  follows:  to  Keith  &  Son,  $334.71;  to  C. 
A.  Stern  &  Co.,  $422.05;  to  Leinkauflf  &  Strauss,  $728.09; 
to  M.  Forcheimer  &  Co.,  $548.05;  to  J.  Pollock  &  Co., 
$217.05;  and  to  Cavanaugh,  Barney  &  Co.,  $50.05;  I  hereby 
sell,  transfer  and  convey  to  the  said  Lehman,  Durr  &  Co.  64 
bales  of  cotton  now  in  the  warehouse,  and  around  and  about 
the  warehouse  in  the  town  of  Geneva,  Alabama,  a  list  of  the 
marks  and  weights  of  which  cotton  is  hereto  attached.  Wit- 
ness my  hand,"  &c.  It  was  agreed,  also,  that  $2,300  was 
the  fair  market  value  of  the  cotton  at  that  time,  and  the 
cotton  was  delivered  to  the  purchasers.  At  the  time  of 
this  sale,  Harris,  who  had  been  carrying  on  business  as  a 
merchant  at  Geneva,  had  become  embarrassed,  if  not  insol- 
vent; and  a  few  days  before,  on  October  25th,  he  had  trans- 
ferred his  stock  of  goods,  notes  and  accounts,  to  Lehman, 
Durr  &  Co.,  and  other  creditors  in  Montgomery.  On  the 
28th  October,  Leinkauff  &  Sti'auss  and  C.  A.  Stem  &  Co. 
each  sued  out  attachments  against  said  Harris,  on  the  ground 
that  he  had  fraudulently  disposed  of  his  property;  and  gar- 
nishments were  issued  and  served  under  these  attachments, 
which  have  no  relevancy  to  the  issues  involved  in  this  suit. 
"When  informed  by  Lehman,  Durr  &  Co.  of  the  money  in 
their  hands  to  be  paid  out  to  the  creditors  named  in  the  bill 
of  sale,  Forcheimer  &  Co.  accepted  the  amount  to  be  paid  to 
them,  but  Leinkauff  &  Strauss  and  C.  A.  Stern  &  Co.  each 
refused  to  accept;  and  on  the  18th  November,  1886,  they 
each  sued  out  alias  attachments,  which  were  levied  on  the 
cotton  sold  by  Harris  to  Lehman,  Durr  &  Co.  The  latter 
interposed  a  claim  to  the  cotton,  made  affidavit,  and  gave  • 
bond  for  a  trial  of  the  right  of  property ;  and  on  the  trial  a 
judgment  was  rendered  in  their  favor,  which  judgment  was 
affinned  by  this  coui-t,  on  appeal,  July  1st,  1887.  "Within 
the  first  ten  days  of  November,"  Forcheimer  &  Co.  and  sev- 
eral other  creditors  named  in  the  bill  of  sale  also  sued  out 
attacbroeiits  against  Harris,  on  the  ground  that  he  had  fraud- 
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ulently  disposed  of  his  property;  "but,  admitting  the  valid- 
ity of  said  sale  of  cotton  to  Lehman,  Durr  &  Co.,  they  gave 
credit  on  their  respective  debts  for  the  amounts  to  be  paid 
them  by  Lehman,  Durr  &  Co.,  and  levied  their  attachments 
only  on  the  stock  of  goods;  and  these  attachment  suits  were 
pending  when  the  attachments  of  Leinkauff  &  Strauss  and 
C.  A.  Stern  &  Co.  were  levied  on  said  cotton."  The  Mont- 
gomery creditors,  the  transferrees  of  the  stock  of  goods,  in- 
terposed a  claim  to  the  property  thus  attached,  and  gave 
bond  to  try  the  right  of  property ;  but  the  suits  were  settled 
by  compromise,  the  goods  sold,  and  the  proceeds  of  sale 
divided  among  the  several  claimants,  Forcheimer  &  Co.  re- 
ceiving $134.74  on  their  debt.  The  attachment  suits  were 
prosecuted  to  judgment  on  the  25th  March,  1887,  the  judg- 
ment in  favor  of  Forcheimer  &  Co.  being  for  $895 ;  and  on 
this  judgment  they  sued  out  a  garnishment  on  March  31st, 
which  was  served  on  Lehman,  Durr  &  Co.  as  the  debtors  of 
Harris.  Forcheimer  &  Co.  claimed  the  money  in  the  hands 
of  Lehman,  Durr  &  Co.,  or  their  proportionate  part  of  it, 
under  this  garnishment. 

On  the  facts  above  stated,  the  court  rendered  judgment  in 
favor  of  Forcheimer  &  Co.  for  $431.58,  as  their  share  of  the 
money  paid  into  court  by  the  garnishees ;  to  which  judgment 
Leinkauff  &  Strauss  and  C.  A.  Stern  &  Co.  excepted,  and 
they  here  assign  it  as  error. 

Gaylord  B.  Clark  &  F.  B.  Clark,  for  appellants. — These 
claimants  attacked  the  sale  of  the  cotton  for  fraud,  honestly 
believing  there  was  fraud,  and  having  facts  sufficient  to 
make  out  a  prima  facie  case  of  fraud,  though  they  were  ju- 
dicially explained  in  the  course  of  the  litigation.  But  they 
gained  nothing  by  their  attack  on  the  sale,  and  did  not  put 
their  opponents  in  any  worse  position ;  on  the  contrary,  the 
litigation  resulted  in  a  benefit  to  the  appellees,  whose  title  to 
the  money  they  received  from  Lehman,  Durr  &  Co.  was 
thereby  confirmed.  On  the  admitted  facts,  there  is  no  estop- 
pel against  the  appellants. — Bigelow  on  Estoppel,  98-100, 
503;  Huyiley  V,  Htinley^  15  Ala.  92;  Owynn  t\  HamiUon, 
29  Ala.  233;  7  Amer.  &  Eng.  Encyc.  Law,  22-3,  notes; 
Bump's  Fraud.  Conv.  466-8;  9  Penn.  St.  203;  104  Penn.  St 
615;  Bispham's  Equity,  §  294;  Williams,  Deacon  &  Co,  v. 
Jones,  11  Ala.  294.  On  the  contrary,  Forcheimer  &  Co., 
having  accepted  their  part  of  the  purchase-money  of  the  cot- 
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ton,  can  not  now  heard  to  claim  the  part  which  was  assigned 
to  these  appellants. — Haicheti  v,  Blanton,  72  Ala.  424. 

J.  L.  Smith,  with  Pillans,  Torrey  &  Hanaw,  contra. 
Appellants  could  not,  while  attacking  the  sale  of  the  cotton 
for  fraud,  claim  the  money  thereby  appropriated  for  their 
benefit,  for  one  can  not  claim  both  under  and  against  an 
assignment.  Tlie  money  left  in  the  hands  of  Lehman,  Durr 
&  Co.,  when  appellants  refused  to  accept  it,  belonged  to  Har- 
ris, and  was  subject,  of  course,  to  legal  process  at  the  suit  of 
his  creditors.  Lehman,  Durr  &  Co.  assert  no  claim  to  the 
money,  but  have  paid  it  into  court;  and  their  title  to  the  cot- 
ton was  admitted  by  Forcheimer  &  Co.  before  it  was  con- 
firmed by  judicial  decision.  Forcheimer  &  Co.  have  never 
attacked  the  sale  of  the  cotton,  and  they  do  not  now  assail  it, 
but  only  seek  to  reach  the  money  left  in  the  hands  of  the 
purchasers,  which  other  creditors  have  refused  to  accept 
They  invoke  the  doctrine  of  estoppel,  on  the  authority  of 
Henry  v.  Murphy,  54  Ala.  252 ;  Price  v.  Masterson,  35  Ala. 
489 ;  Coleman  v.  Hatcher,  11  Ala.  222 ;  Haichett  v.  Blanton, 
72  Ala.  433;  Caldwell  v.  King,  76  Ala.  155;  Burr.  Assign- 
ments, §§  479,  491;  Espy  v.  Comer,  80  Ala.  338;  Watts  v. 
Eufaula  Bank,  76  Ala.  480;  Lehman  v,  Meyer,  67  Ala.  403; 
33  Penn.  St,  40;  Herm.  Estoppel,  1176;  Iron  Works  v. 
Eenfro,  71  Ala.  577;  Abrams  v.  Carter,  53  Ala.  8;  Tread- 
way  V,  Treadtvay,  56  Ala.  390;  Lehman  v,  Warren, 
53  Ala.  535;  65  Ala.  211. 

STONE,  C.  J.— When  Harris  and  Lehman,  Durr  &  Co. 
concluded  their  contract  of  sale  and  purchase  of  the  sixty- 
four  bales  of  cotton,  the  result  was  that,  prima  facie,  Leh- 
man, Durr  &  Co.  became  debtors  to  Leinkauff  &  Strauss  in 
the  sum  they  had  promised  to  pay  them,  $728.  This  was 
part  of  the  purchase- price  of  the  cotton;  and  the  promise, 
made  as  part  of  the  contract  of  purchase,  being  to  pay  to 
Leinkauff  &  Strauss,  the  law,  in  the  absence  of  all  other 
facts,  presumes  their  acquiescence  in,  and  acceptance  of  it, 
because  it  appears  to  be  for  their  benefit.  It  clothed  them 
with  such  right  to  the  money,  as  that  they  could  have  main- 
tained indebitatus  assumpsit  for  its  recovery.  Any  attempt, 
made  at  that  time,  to  subject  this  indebtedness  of  Lehman, 
Durr  &  Co.  to  the  payment  of  other  debts  of  Harris,  would 
have  failed. — Coleman  v.  Hatcher,  11  Ala.  217. 

The  presumption,  however,  that  Leinkauff  &  Strauss  would 
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and  did  accept  this  provision  for  their  benefit,  and  would 
agree  to  accept  Lehman,  Durr  &  Co.  as  their  debtors,  was 
not  conclusive.  It  was  made  without  their  concurrence,  and 
was  open  to  their  ratification  or  rejection.  If,  on  being  in- 
formed of  it,  they  repudiated  the  arrangement,  and  sought 
other  remedies  inconsistent  with  it,  this  would  be  equivalent 
to  a  rejection  of  the  benefit,  and,  at  least  so  long  as  they 
prosecuted  the  inconsistent  claim,  would  annul  or  suspend 
the  promise  to  pay  them,  made  by  Lehman,  Durr  &  Co. 
They  could  not,  at  one  and  the  same  time,  attack  the  sale  of 
cotton  made  to  Lehman,  Durr  &  Co.  as  fraudulent,  and  claim 
the  provision  that  sale  had  procured  for  their  benefit. 
SBrickell's  Digest,  341,  §§160,  161;  Butler  v.  O'Brien, 
5  Ala.  316. 

We  are  within  safe  bounds  when  we  hold,  that  when  Lein- 
kauff &  Strauss  rejected  the  offer  made  in  the  contract,  for 
Lehman,  Durr  &  Co.  to  pay  them  the  specified  sum  of  money, 
and  attacked  for  fraud  the  trade  of  which  that  promise  was 
a  part,  that  money  became  due  and  payable  to  Harris,  if  to 
any  one.  If  Lehman,  Durr  &  Co.  did  not  lose  the  cotton, 
which  was  the  consideration  of  the  promise,  they  owed  the 
money ;  and  Leinkauff  &  Strauss  refusing  to  receive  it,  they 
owed  it  to  Harris,  from  whom  the  consideration  had  moved. 
It  then,  like  any  other  money  debt  due  to  Harris,  became 
subject  to  garnishment  at  the  suit  of  his  judgment  creditors. 

Pending  the  suit  of  Lienkauff  &  Strauss,  to  subject  to  their 
claim  the  cotton  which  Harris  had  sold  to  Lehman,  Durr  & 
Co.,  for  alleged  fraud  in  the  sale,  Forcheimer  &  Co.,  having 
obtained  a  judgment  against  Harris,  had  a  writ  of  garnish- 
ment served  on  Lehman,  Durr  &  Co.,  as  supposed  debtors  of 
Harris.  Lehman,  Durr  &  Co.  answered  the  garnishment, 
setting  forth  the  facts,  and  deposited  the  money  in  court 
Leinkauff  &  Strauss,  having  failed  to  subject  the  cotton  to 
their  demand,  then  set  up  a  claim  to  the  money  paid  into  the 
court  by  Lehman,  Durr  &  Co.  Ihe  conflicting  claims  of 
Forcheimer  &  Co.,  as  attaching  creditors,  on  the  one  side, 
and  Leinkauff  &  Strauss  on  the  other,  constituted  the  issue 
in  this  cause.  The  Circuit  Court  adjudged  the  money  to 
Forcheimer  &  Co. 

Like  Leinkauff  &  Strauss,  Forcheimer  &  Co.  had  been  pro- 
vided for  in  the  cotton  sale  to  Lehman,  Durr  &  Co.  It  was 
one  of  the  provisions  of  that  contract,  that  Lehman,  Durr  & 
Co.  should  pay  them  §548.  In  this  respect,  they  stood  pre- 
cisely in  line  with  Leinkauff  &  Strauss.     They  accepted  the 
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provision  made  for  them,  and  thereby  estopped  themselves 
from  assailing  the  cotton  sale  made  to  Lehman,  Durr  &  Co. 
And  so  long  as  the  transaction  remained  as  originally  agreed 
on,  they  would  not  be  heard  to  gainsay  the  validity  of  the 
provision  therein  made  for  Leinkauff  &  Strauss. — Sloan  v, 
Frothinghaniy  72  Ala.  589 ;  Hatcheti  v.  Blcmton,  lb,  423. 

When,  however,  Leinkauff  &  Strauss  refused  to  accept  the 
provision  made  for  them,  and  took  steps  to  set  the  sale  aside 
as  fraudulent,  this  released  the  promise  as  made  by  Lehman, 
Durr  &  Ck).  to  pay  them,  and  left  the  fund  subject  to  attach- 
ment at  the  suit  of  any  of  Harris'  creditors,  if  the  other  facts 
authorizing  attachment  existed.  We  are  not  able  to  perceive 
any  reason  why  Forcheimer  &  Co.,  because  they  were  also 
provided  for  in  the  sale,  should  be  debarred  this  right.  It 
was  not  an  attempt  to  claim  against  the  deed,  after  accepting 
a  benefit  conferred  by  it.  It  was,  at  most,  an  effort  to  con- 
demn what  had  not  been  allowed  to  pass  by  the  provisions  of 
the  deed. 

Affirmed. 


Tompkins  v.  Levy  &  Brother. 

Bill  in  Equity  by  CredHors  of  Husband^  to  subject  Proceeds 
of  Policy  of  Insurance  in  favor  oj  Wife  and  her  Heirs, 

1.  Insurance  on  life  of  husband,  /ov  benefit  of  wife  and  children,  or 
heirs;  validity  as  against  creditors, — Under  statiilory  provisions  (Code, 
1876,  ^^2733-4),  since  changed  in  phraseology  (Code,  1886,  §§  2356), 
the  husband  might  insure  his  own  life  in  favor  of  his  wife,  paying  an- 
nual premiums  not  more  than  $500,  and  might  make  the  policy  payable 
to  her  children,  in  the  event  of  her  death  before  his ;  and  these  statu- 
tory provisions  operating  in  the  nature  of  an  exemption  law,  the  pro- 
ceeds of  the  policy  could  not  be  subjected  by  creditors  to  the  payment 
of  the  husband's  debts.  But  the  interest  of  the  wife  terminated,  on  her 
death  before  her  husband;  and  the  policy  being  made  payable  to 
"her  heirs,  executors  or  assigns,"  her  children  acquired  no  interest 
which  could  prevail  against  the  husband's  creditors,  on  his  subsequent 
death. 

2.  Same. — Where  the  husband  takes  out  a  policy  of  insurance  on  his 
own  life,  in  favor  of  his  wife,  '*her  heirs,  executors,  or  assigns,"  paying 
the  premiums  with  his  own  funds,  a  provision  to  the  effect  that,  after 
the  expiration  of  fifteen  years,  on  surrender  of  the  policy,  none  of  its 

Erovisions  having  been  violated,  the  company  would  pay  to  him,  his 
eirs,  executors  or  assigns,  the  equitabl  ^  value  of  the  policy,  "as  an  en- 
dowment in  cash,"  is  the  reservation  of  a  benefit  to  himself,  and  ren- 
ders the  policy  fraudulent  as  against  his  creditors. 
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3.  Parties  to  hill. — The  personal  representative  of  the  deceased  bus- 
band,  though  he  might  be  a  proper  party,  is  not  a  necessary  party  to 
a  bill  filed  by  creditors,  seeking  to  subject  the  proceeds  of  a  policy  of 
insurance  on  his  life,  as  against  the  claims  of  his  children,  to  the  pay- 
ment of  their  debts. 

4.  Action  by  partnership. — A  suit  may  be  maintained  in  the  name  of 
a  late  partnership,  stating  the  names  of  the  late  partners,  notwithstand- 
ing its  dissolution. 

Appeal  from  the  Chancery  Court  pf  Mobile. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  22d  September,  1888, 
by  M.  Levy  &  Brother,  ''a  late  mercantile  partnership,  which 
was  composed  of  Maurice  Levy  and  Samuel  Levy,"  as  cred- 
itors of  Milton  J.  Brasfield,  deceased,  against  Margaret  J. 
Tompkins,  as  the  administratrix  of  his  deceased  wife,  Mrs. 
Sallie  A.  Brasfield,  and  their  two  infant  children,  Kate  and 
Sallie  Brasfield;  and  sought  to  reach  and  subject,  in  the 
hands  of  said  administratrix,  the  proceeds  of  a  policy  of  in- 
surance which  said  Milton  J.  Brasfield  had  effected  on  his 
own  life,  to  the  payment  of  complainants'  debts  against  him 
or  his  estate.  The  policy,  which  was  for  $5,000,  was  issued 
in  July,  1878,  by  the  Mobile  Life  Insurance  Company,  and 
was  made  payable  to  Mrs.  Sallie  A.  Brasfield,  "her  heirs, 
executors,  or  assigns,"  the  annual  premium  being  $113.50; 
and  it  contained  the  following  (with  other)  provisions: 
"The  said  company  do  further  promise  and  agree  within 
ninety  days  after  the  expiration  of  fifteen  years  from  the 
date  of  this  policy,  or  within  ninety  days  after  the  expira- 
tion of  any  subsequent  period  of  five  years,  and  on  surrender 
of  same  properly  receipted,  provided  all  the  stipulations, 
conditions  and  agreements  herein  contained  shall  have  been 
duly  observed,  to  pay  to  said  Milton  J.  Brasfield,  his  heirs, 
executors  or  assigns,  at  their  office  in  the  city  of  Mobile, 
the  full  equity,  or  interest  of  said  policy  in  the  assets  of  the 
company,  as  an  endowment  in  cash.  .  .  The  surplus 
arising  from  the  payments  of  all  members  of  the  life  endow- 
ment class  of  1878,  in  which  this  policy  is  included,  shall 
be  kept  intact  and  accumulated  by  the  said  company  for  fif- 
teen years ;  at  the  expiration  of  which  time,  or  in  1893,  said 
accumulated  surplus  shall  be  wholly  and  exclusively  divided, 
in  equitable  proportions,  among  the  surviving  members  of 
said  class ;  that  is  to  say,  among  those  members  who  have 
survived  the  said  period  of  fifteen  years,  in  each  case  from 
date  of  the  issue  of  the  policy,  and  who  have  complied  with 
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all  the  conditions  and  agreements  herein  contained,  and  who 
have  paid  each  year  the  stipulated  preminms.*' 

Milton  J.  Brasfield  died  about  February  10th,  1887,  and 
the  bill  alleged  that  his  wife  had  died  about  eight  years 
before.  At  the  time  of  his  death,  said  Brasfield  was  in- 
debted to  complainants  in  the  sum  of  $978.48,  balance  due 
on  account.  He  had  commenced  dealing  with  them  in  1877, 
and  the  balance  due  at  the  end  of  each  year  was  carried  for- 
ward into  the  account  of  the  next  year.  In  addition  to  this 
balance,  the  complainants  had  bought  from  Arrington  & 
Steinhart  an  account  against  him  for  $61.24.  After  the 
death  of  said  Milton  J.  Brasfield,  letters  of  administration 
on  the  estate  of  his  deceased  wife  were  granted  to  said 
Margaret  J.  Tompkins,  and  the  proceeds  of  the  policy  of 
insurance  were  paid  to  her.  It  was  alleged  that  the  estate  of 
said  Brasfield  was  insolvent,  and  that  he  was  insolvent  for 
several  years  before  his  death.  It  was  alleged,  also,  that 
said  Brasfield  kept  up  said  policy  after  the  death  of  his  wife, 
"paying  the  annual  premiums  out  of  his  own  funds,  or  with 
funds  advanced  to  him  by  your  orators  for  that  purpose,  as 
hereinafter  stated,  up  to  the  time  of  his  death  f '  and  in  a 
subsequent  paragraph  it  was  alleged,  with  particularity,  that 
the  balance  of  the  account  due  to  complainants  at  the  end 
of  each  year  included  the  annual  premium  advanced  to  or 
for  him  by  them ;  but  the  averments  of  this  latter  paragraph 
were  struck  out  by  amendment,  after  demurrer  was  filed. 
It  was  alleged,  also,  that  letters  of  administration  on  the 
estate  of  said  M.  J.  Brasfield  had  been  granted  to  one  of 
the  complainants,  and  the  bill  asked  the  appointment  of  an 
administrator  ad  litem  to  represent  his  estate. 

A  demurrer  to  the  bill  was  filed  by  the  administratrix  of 
Mrs.  Brasfield,  assigning  these  specific  grounds:  1st;  '^be- 
cause  the  bill  is  filed  in  the  name  of  a  mercantile  partner- 
ship which  did  not  then  exist;"  2d,  '^because  the  premiums 
paid  by  said  Brasfield  to  keep  up  said  policy,  were  paid  with 
the  knowledge,  consent  and  assistance  of  complainants,  and, 
therefore,  was  no  fraud  upon  them;"  3d,  "because  the 
administrator  of  said  M.  J.  Brasfield  has  not  been  made  a 
party;"  4th,  "because  said  policy  was  taken  out  by  said 
Brasfield  for  the  benefit  of  his  wife,  and  the  annual  premiums 
paid  by  him  were  less  than  $500,  and  hence  the  proceeds  of 
said  policy  are  not  liable  to   the  claims  set  up  in  the  bill." 

The  chancellor  overruled  the  demurrers,  and  his  decree 
is  now  assigned  as  error. 
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AusTiLL  &  Ervin,  for  appellant. — (1.)  The  policy  was 
clearly  intended  for  the  benelBlt  of  the  wife,  or  of  the  wife 
and  children,  and  it  niust  be  construed  liberally,  to  advance 
the  known  policy  of  the  statute. — Felrath  v.  Schonfield, 
76  Ala  202.  The  word  heirs  is  without  meaning,  unless  it 
is  construed  to  mean  children,  as  it  is  frequently  construed 
in  wills. — Braden  v.  Cannon,  1  Grant's  Cases,  60;  King  v. 
Beck,  15  Ohio,  559;  5  Ind.  283;  Collier  v.  Collier,  3  Ohio, 
N.  S.  369;  ISneed,  1;  2  Eedf.  Wills,  390,  note;  Gould  v, 
Emerson,  99  Mass.  154;  Stewart  on  H.  &  W.,  §  133. 
(2.)  The  policy  could  not  operate  a  fraud  on  the  complain- 
ants, when,  as  they  allege,  they  furnished  the  money  to  pay 
the  annual  premiums. 

Greg.  L.  &  H.  T.  Smith,  cowira.— (1.)  The  bill  was 
properly  filed  in  the  name  of  the  late  partnership. — 1  Lindley 
on  Partnership,  266,  ed.  1888;  Sims  i\  Jacohson,  51  AIcl 
186;  Davidson  V,  Weems,  58  Ala.  189.  (2.)  In  the  absence 
of  any  statute  on  the  subject,  the  policy  would  be  subject  to 
the  debts  of  the  husband,  as  a  voluntary  conveyance ;  and  if 
it  does  not  conform  substantially  to  the  provisions  of  the 
statute,  it  is  equally  subject  to  his  debts. — Insurance  Co,  v. 
Webb,  54  Ala.  702;  Fearn  t\  Ward,  80  Ala.  558.  But  the 
policy  is  not  protected  by  the  statute.  It  is  not  made  pay- 
able to  the  wife,  "in  case  she  survives  him,"  nor  is  it  made 
"payable  after  death  to  her  children;"  but  it  is  payable  to 
her,  "her  heirs,  executors  or  assigns."  The  word  heirs, 
when  applied  to  personalty,  me6.ns  distributees;  and  the  pol- 
icy must  be  read  as  if  payable  to  the  wife,  "her  executors 
or  assigns." — Scudder  v.  Van  Arsdale,  13  N.  J.  Eq.  110; 
88  111.  251;  13  Bush,  Ky.  489;  13  Daly,  N.  Y.  522;  1  Hun, 
N.  Y.  601.  If  the  children  take  any  interest  in  the  policy, 
it  is  not  under  this  special  exemption  statute,  but  as  distrib- 
utees of  their  mother's  personal  estate. 

SOMERVILLE,  J.— The  purpose  of  the  bill  is  to  subject 
the  proceeds  of  a  policy  of  insurance  on  the  life  of  Milton 
J.  Brasfield,  deceased,  to  the  payment  of  certain  debts  of  the 
decedent.  The  policy  was  made  payable  to  his  wife,  "Sallie 
A.  Brasfield,  her  heirs,  executors,  or  assigns."  The  premi- 
ums were  paid  by  the  assured  out  of  his  own  funds.  He  died 
in  the  year  1887,  having  survived  his  wife  about  eight  years, 
she  having  deceased  in  the  year  1879,  leaving  two  minor 
children.  It  is  claimed  that  these  children  are  entitled  to 
Vol,  Lzxxvii. 


Digitized  by 


Googk 


1888.!  01*  ALABAMA.  26t 

[Tompkins  v.  Levy  &  Brother.] 

the  fund,  under  the  proyisions  of  sections  2733  and  2734  of 
the  Code  of  1876,  authorizing  married  women  to  insure  the 
lives  of  their  husbands  free  from  the  claims  of  creditors,  or 
the  claims  of  the  husband's  personal  representatives.  The 
word  "heirs,"  it  is  contended,  must  be  construed  to  mean 
"children;"  and  such  a  construction  is  asserted,  to  entitle 
the  two  children  to  the  fund  under  the  statute. 

It  is  manifest  that  the  fund  is  liable  to  the  claims  of  the 
husband's  creditors,  unless  it  is  rescued  from  such  liability 
by  the  terms  of  the  statute,  which  we  have  held  to  be  in  the 
nature  of  an  exemption  law,  and,  for  this  reason,  to  be  liber- 
ally construed  to  effect  the  purpose  of  its  enactment  — Feam 
V.  Ward,  65  Ala.  33:  s.  c,  80  Ala.  555;  Felrath  v.  Schon- 
field,  76  Ala.  199;  s.  c,  52  Amer.  Eep.  319;  Continental 
Life  Ins.  Co.  v.  Webb,  54  Ala.  688;  Appeal  of  Elliotfs 
ExWs,  88  Amer.  Dec.  525,  531,  note. 

The  statute  provides,  that  a  policy  of  insurance  taken  out 
under  its  provisions,  on  the  husband's  life,  for  the  benefit  of 
the  wife,  shall  be  payable  to  her,  "in  case  of  her  surviving 
her  husband.''— Code,  1876,  §  2733.  It  is  further  declared, 
in  the  following  section,  that  "in  case  of  the  death  of  the 
wife,  before  the  decease  of  the  husband,  the  amount  of  the 
insurance  may  be  made  payable  after  death  to  her  children, 
for  their  use,  and  to  their  guardian,  if  under  age." — Code, 
1876,  §  2734. 

The  wife  here  has  not  survived  her  husband,  and  there  is 
no  clause  in  the  policy  making  the  amount  of  the  insurance 
payable  to  the  children  in  case  of  her  death  before  his 
decease.  It  is  too  plain  to  admit  of  argument,  that  the 
statute  does  not,  proprio  vigore,  make  such  policies  payable 
to  the  children,  on  the  death  of  the  wife  before  the  husband, 
irrespective  of  the  contract,  but  it  only  authorizes  such  a 
provision  to  be  incorporated  in  the  contract  of  insurance,  so 
as  to  rescue  such  contract  from  the  taint  of  fraud,  and  ex- 
empt the  proceeds  of  the  policy  from  liability  to  creditors  or 
administration. 

It  is  equally  obvious,  that  by  the  terms  of  the  statute  the 
wife's  interest  is  contingent  on  her  surviving  her  husband, 
and  in  event  of  her  death  before  his  it  is  gone.  The  New 
York  statute  of  1840,  from  which  our  own  is  substantially 
copied,  has  been  construed  by  the  Court  of  Appeals  of  that 
State  to  be  enabling,  and  not  declaratory  of  the  common 
law.  In  Eadie  v.  Slimmon,  26  N.  T.  9;  s.  c,  82  Amer.  Eep. 
395,  after  holding  that  a  policy  upon  the  life  of  the  husband, 
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for  the  benefit  of  the  wife,  could  not  be  assigned  so  as  to 
destroy  the  right  of  the  wife — a  point  as  to  which  we  inti- 
mate no  opinion — the  following  language  was  used  by  Denio, 
C.  J. :  "By  the  general  rules  of  law,  a  policy  on  the  life  of 
one  sustaining  gnly  a  domestic  relationship  to  the  insured 
would  become  inoperative  by  the  death  of  such  insured  in 
the  life-time  of  the  cestui  que  vie;  or,  if  it  could  be  considered 
as  existing  for  any  purpose  after  that  event,  it  would  be  for 
the  benefit  of  the  personal  representatives  of  the  insured ; 
but,  by  this  act,  the  contract  may  be  continued  in  favor  of 
the  children  of  the  insured  wife,  after  her  death." 

The  Connecticut  statute  is  substantially  like  that  of  New 
York  and  Alabama.  In  Connecticui  Mut  Life  Ins,  Co.  v\ 
Burroughs,  34  Conn.  305;  s.  c,  91  Amer.  Dec.  725,  it  was 
said,  that  while  the  doctrine  of  Eadie  v,  Slimmon,  26  N.  Y. 
9,  supra,  as  to  the  non-assignability  of  such  policies,  seemed 
reasonable  and  just,  where  the  husband  paid  the  premiums ; 
yet,  where  the  wife  paid  them  from  her  own  separate  estate, 
it  was  difficult  to  suggest  a  reason  why  she  should  not  have 
the  same  power  to  assign  her  interest  in  the  policy  that  she 
has  to  assign  any  other  chose  in  action  belonging  to  her. 
Nevertheless,  it  was  decided,  where  she  attempted  to  make 
such  assignment,  her  interest  being  contingent  on  her  sur- 
viving her  husband,  and  she  having  died  before  he  did,  her 
interest  terminated,  and  her  assignee  acquired  nothing  under 
the  assignment.  To  the  same  purport  is  the  reasoning  upon 
which  the  decision  of  this  court  rests  in  Continental  Life 
Ins.  Co.  V.  Webb,  54  Ala.,  supra.  See,  also.  May  on  In- 
surance (2d  Ed.),  §  391;  and  Appeal  of  Elliotfs  Ex'rs^ 
88  Amer.  Dec.  532,  note. 

We  hold  that,  upon  the  death  of  Mrs.  Brasfield,  her  in- 
terest in  the  policy  of  insurance  on  her  husband^s  life  ceased. 

Was  it  continued  by  the  terms  of  the  statute,  for  the 
benefit  of  her  children  ?  Under  the  most  liberal  construc- 
tion of  the  statute  which  we  feel  authorized  to  give  it,  we 
can  not  hold  that  it  was.  It  could  lawfully  have  been  made 
payable  to  the  children  upon  the  death  of  the  wife,  but  it  is 
sufficient  to  say  that  it  was  not  so  made.  The  word  "heirs," 
as  used  in  the  policy,  must,  under  all  the  authorities,  be  con- 
strued with  reference  to  the  species  of  property  which  is  the 
subject  of  disposition,  whether  real  or  personal ;  and  when 
used  with  reference  to  personal  property,  it  must  be  held  to 
mean  distributees,  or  next  of  kin.  This  is  especially  so, 
when  associated  with  the  words  "executors,"  and  "assigns." 
Vol.  lxxxvii. 
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Scudder  t\  VanArsdale,  13  N.  J.  Eq.  109;  Hodges^  Appeal^ 
Pa.  9  Ins.  L.  J.  709;  Kaiser  v.  Kaiser,  13  Daly,  522; 
Cushman  v.  Horlon,  1  Hun,  N.  Y.  601 ;  Oauch  v.  SL  Louis 
Mut  Life  Ins,  Co.,  88  111.  251.  And  while  it  is  true  that 
the  children  might  be  distributees  of  their  mother's  estate, 
they  could  only  be  so  in  the  event  that  her  interest  in  the 
fund  did  not  terminate  on  her  death.  But,  having  terminated, 
it  could  not  pass  to  her  estate,  or  distributees,  in  the  order  of 
usual  succession.  The  interest  of  the  distributees,  being 
derived  through  her,  was  also  contingent  on  the  wife's  sur- 
viving the  husband,  which,  as  we  have  seen,  never  happened. 
Fuller  V.  Linzee,  135  IVIass.  468. 

We  might  or  might  not  construe  the  statute  in  like  man- 
ner, if  the  premiums  on  the  policy  had  been  paid  with  funds 
belonging  to  the  wife's  separate  estate.  But,  in  this  case, 
they  were  paid  with  the  husband's  funds,  and  we  confine  the 
construction  to  the  case  before  us.  The  phraseology  of  the 
new  Code,  it  will  be  noticed,  has  been  materially  changed  in 
several  particulars  touching  this  matter. — Code,  1886, 
§  2356. 

There  is  another  feature  about  this  policy,  which  stamps 
it  as  fraudulent  against  creditors,  and  takes  it  out  of  the 
protection  of  the  statute.  It  is  the  interest  which  Milton 
Brasfield  reserved  to  himself,  in  the  event  of  his  surviving 
for  fifteen  years  after  its  issue.  It  is  expressly  provided, 
that  after  the  expiration  of  this  number  of  years,  on  sur- 
render of  the  policy,  none  of  its  conditions  having  been  vio- 
lated, the  company  would  pay  to  Brasfield  himself,  "his 
heirs,  executors,  or  assigns,"  the  equitable  value  of  the  pol- 
icy, "as  an  endowment  in  cash."  It  is  obvious  that  the  in- 
terest of  M.T8,  Brasfield  in  this  policy  was  contingent  upon 
her  husband's  dying  before  the  expiration  of  fifteen  years 
from  date,  and,  had  he  survived  for  this  length  of  time,  the 
cash  value  of  the  policy  could  have  been  claimed  by  him, 
free  from  any  trust  in  favor  of  the  wife. — Levy  v.  Van  Hagen, 
69  Ala.  17.  That  a  reservation  of  this  kind  would  be  such 
a  locking  up  of  the  debtor's  property  from  creditors,  for  his 
own  beneficial  use,  as  to  evince  an  intent  to  hinder,  delay,  or 
defraud  creditors,  has  never  been  doubted  since  the  doc- 
trine settled  in  Twyne^s  Case,  decided  near  three  centuries 
ago. — Benedict  v.  Renfro,  75  Ala.  121 ;  s  c  ,  51  Amer.  Eep. 
429;  Murray  v.  McJSfealy,  86  Ala.  234;  s.  c,  5  So.  Eep. 
565;   Woodall  v.  Kelly,  85  Ala.  368. 

The  personal  representative  wfts  »ot  a  necessary,  although 
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he  may  have  been  a  proper  paity  defendant  to  the  bill. 
Coffey  V,  Norwood,  81  Ala.  512. 

There  is  nothing  in  the  suggestion,  that  the  bill  was  im- 
properly filed  in  the  name  of  the  partnership  which  had  been 
dissolved.  It  is  described  as  a  late  partnership,  and  the 
names  of  the  individual  members  of  the  firm  are  set  out. 
This  was  clearly  sufficient. 

The  second  ground  of  demurrer  suggests  the  point,  that 
the  premiums  paid  by  Milton  Brasfield  to  keep  the  policy  in 
force  were  paid  with  the  knowledge  and  assent  of  3omplain- 
ants,  and  such  payment  was  not,  therefore,  a  fraud  on  them. 
The  allegations  of  the  seventh  paragraph  of  the  bill,  bearing 
on  this  point,  refer  for  explanation  to  those  set  out  in  the 
tenth  paragraph;  and  the  latter  having  been  stricken  out  by- 
amendment,  the  remaining  averments  are  not  sufficiently 
clear  and  specific  to  raise  the  question.  We  do  not,  there- 
fore, consider  it.  It  can  be  raised  by  plea  or  answer  to  the 
bill. 

The  extent  to  which  the  proceeds  of  the  policy  in  ques- 
tion are  liable  to  the  demand  of  the  complainants,  is  not 
raised  by  the  demurrer.  If  any  portion  of  the  fund  is 
liable,  as  we  have  held  it  is,  the  demurrer  raising  this  ques- 
tion was  properly  overruled. 

The  decree  of  the  chancellor  so  ruling  is  affirmed. 


Jackson  v.  Stanley. 

Bill  in  Equiiy  to  enforce  Vendor^s  Lien  on  Land, 

88  443|  1.     Waiver  of  vendor* 8  lien  — A  vendor's  lien  on  land  for  the  unpaid 

87^275'  purchase- money  is  presumptively  waived  by  the  acceptance  of  any  dis- 

J«  159  tinct  and  independent  security,  such  as  the  note  or  bond  of  a  third  per- 

m^jeo  Bon,  or  of  the  purchaser  himself  with  personal  security,  or  a  mortgage 

on  other  lands,  or  a  pledge  of  stock  as  collateral  security;  bnt  it  is  in 

each  case  a  question  of  intention,  in  determining  which  all  the  facts 

and  attendant  circumstances  should  be  considered. 

2.  Same;  acceptance  of  husband's  notes  for  purchase-money,  on  sale  to 
wife. — When  the  contract  is  negotiated  bv  the  husband  as  the  agent  of 
the  wife,  and  the  conveyance  is  executed  to  her,  the  acceptance  of  hia 
notes  for  th»>  purchase-money  is  not,  under  our  decisions,  a  presumptive 
waiver  of  the  vendor's  lien ;  but  it  is  a  circumstance,  of  more  or  less 
weight,  to  be  considered  in  connection  with  the  other  facts  and  circum- 
stances of  the  particular  case. 

3.  Same;  pledge  oj  stock  as  collateral  security. — A  pledge  of  stock  in  a 
private  corporation,  as  collateral  security  for  the  purchase-money,  is 

Vol.  lxxxyii. 
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presamptively  awaiver  of  the  vendor's  lien;  and  though  the  transfer 
afterwards  proves  to  be  invalid,  no  fraud  beinf?  practiced,  this  does  not 
affect  the  questioH  of  intended  waiver;  as  where  tlie  stock  belongs  to 
the  wife,  who  is  the  purchaser,  and  the  transfer  is  not  effectual  to  con- 
vey her  interest. 

4.  Retention  of  lien  by  agreement;  case  at  bar. — Though  a  vendor's  lien 
is  presumptively  waived  by  the  acceptance  of  independent  or  collateral 
security,  this  presumption  may  be  rebutted  and  overcome  by  proof  of 
an  oral  agreement  or  understanding  that  it  was  retained;  but  the  onus 
of  establishing  such  agreement  is  on  the  vendor,  who  asserts  it;  and  it 
is  not  established  by  the  evidence  in  this  case,  against  the  uncontro verted 
facts  and  the  face  of  the  writings. 

5.  Husband's  admissionSy  as  evidence  against  wife, — When  the  contract 
of  sale  is  negotiated  by  the  husband  for  the  benefit  of  the  wife,  and  the 
conveyance  is  executed  to  her,  though  his  notes  are  given  for  the 
purchase-money,  his  subsequent  admissions  or  declarations,  when 
pressed  for  payment,  that  the  vendor  had  retained  a  lien  on  the  land, 
are  not  competent  or  admissible  as  against  the  wite. 

Appeal  from  the  Chancery  Court  of  Chilton. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  11th  February,  1887, 
by  J.  F.  B.  Jackson,  against  C.  W.  Stanley  and  his  wife, 
Mrs.  Mary  E.  Stanley ;  and  sought  to  establish  and  enforce 
a  vendor's  lien  on  land  for  the  unpaid  purchase-money.  The 
contract  for  the  sale  of  the  land  was  made  between  complain- 
ant and  said  C.  W.  Stanley,  who  executed  his  several  notes 
for  the  purchase-money,  which  were  |)ast  due  and  unpaid 
when  the  bill  was  filed.  A  conveyance  for  the  land  was  at 
the  same  time  executed  to  Mrs.  Stanley,  but  the  bill  alleged 
that  this  was  done  at  the  instance  and  request  of  her  hus- 
band; while  the  answer  of  the  defendants  alleged  that  she 
was  the  real  purchaser,  and  that  the  contract  was  made  by 
her  husband,  as  her  agent,  in  her  name,  and  for  her  benefit. 
At  the  time  the  contract  was  made,  and  as  part  of  it,  Stanley 
and  wife  deposited  with  the  complainant  a  certificate  of  sev- 
eral shares  of  stock  in  the  "Prattville  Manufacturing  Com- 
pany No.  1,"  which  belonged  to  Mrs.  Stanley ;  and  the  com- 
plainant gave  a  receipt  for  it,  which  stated  that  he  had 
received  the  certificate  from  Mrs.  Stanley  "as  collateral  secu- 
rity for  the  notes  of  her  husband,"  and  that  it  was  to  be 
surrendered  on  prompt  payment  of  the  notes ;  and  further, 
"should  said  notes  not  be  paid,  this  stock  to  be  lawfully  sold 
by  me  [him],  and  any  balance  after  payment  of  said  notes 
to  be  paid  to  her."  This  receipt,  as  copied  in  the  transcript, 
appears  to  be  signed  by  the  complainant  and  Mrs.  Stanley, 
after  which  the  words  are  added,  '*This  is  agreed  to  by  us;" 
to  which  is  signed  the  name  of  "C.  W.  Stanley,  husband  of 
Mary  E.  Stanley"     The  receipt  appears,  also,  to  be  attested 
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by  John  N.  Webb  and  S.  J.  Brock  as  subscribing  witnesses ; 
but  Stanley  testified,  on  the  part  of  the  defendants,  that 
Webb  signed  as  attesting  witness  to  complainant^s  signature, 
and  Brock  afterwards  as  witness  to  the  signatures  of  himself 
and  his  wife.  The  certificate  was  retained  by  the  complain- 
ant, and  was  in  his  possession  when  the  bill  was  filed ;  but  he 
offered  to  return  it,  alleging  that  the  pledge  of  it  was  illegal 
and  void,  because  the  stock  belonged  to  Mrs.  Stanley,  and 
could  not  be  pledged  or  transferred  as  security  for  her  hus- 
band's debt. 

The  conveyance  to  Mrs.  Stanley,  the  complainant's  receipt 
for  the  certificate  of  stock,  and  Stanley's  notes  for  the  pur- 
chase-money, were  all  dated  April  7th,  1884,  the  day  on 
which  the  contract  was  consummated.  In  November,  1882, 
the  complainant  had  sold  and  conveyed  the  same  lands  to 
David  H.  Mullens,  taking  his  notes  for  the  purchase-money, 
and  a  mortgage  on  the  lands  to  secure  their  payment;  and 
these  notes  being  past  due  and  unpaid  at  the  time  of  the 
sale  to  Stanley  and  wife,  complainant  transferred  them  to 
Mrs.  Stanley,  by  writing  dated  April  7th,  1884;  and  two 
days  afterwards,  April  9th,  he  executed  a  formal  quit-claim 
to  Mrs.  Stanley,  of  all  his  interest  in  the  mortgaged  lands, 
on  the  recited  consideration  of  $750  in  hand  paid.  On  the 
22d  April,  1884,  Mullens  and  wife  executed  to  Mrs.  Stanley 
a  quit-claim  deed  to  the  land,  the  consideration  being  the 
surrender  of  his  unpaid  notes  for  the  purchase-money.  The 
complainant  alleged  in  his  bill,  and  testified  as  a  witness  for 
himself,  that  a  vendor's  lien  on  the  land  was  retained,  by  ex- 
press agreement  between  him  and  said  Stanley ;  and  he  took 
the  deposition  of  Geo.  L.  Morris,  who  was  jointly  interested 
in  the  land  with  him.  and  who  testified  to  the  same  effect. 
Complainant  also  took  the  deposition  of  J.  M.  Bivings,  to 
whom  he  had  sent  two  of  Stanley's  notes  for  collection;  and 
said  Bivings  testified,  that  when  he  pressed  Stanley  for  pay- 
ment of  the  notes,  or  for  permission  to  sell  the  stock,  Stanley 
said  that  he  ought  to  be  willing  to  wait,  as  he  had  a  lien  on 
the  land.  To  this  testimony  objection  was  made  by  Mrs. 
Stanley.  The  defendants,  in  their  answer,  denied  that  any 
lien  on  the  land  was  retained  by  the  complainant,  and  alleged 
that  Mrs.  Stanley  refused  to  buy  unless  she  could  get  an  ab- 
solute title  unincumbered  by  any  lien.  In  proof  of  their 
contention,  they  adduced  as  exhibits  the  several  transfers  and 
other  writings  above  mentioned,  and  also  a  letter  written  by 
pomplainant  to  Stanley,  which  U  without  date,  but  said  tq 
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have  been  written  two  or  three  days  before  the  consumma- 
tion of  the  contract,  after  a  personal  interview  between  Stan- 
ley and  Morris.  The  letter  is  in  these  words:  "I  wrote  you 
several  days  since,  accepting  your  proposition,  taking  your 
notes  in  place  of  Mullens,  by  you  putting  up  one  thousand 
dollars  of  Pratt  stock,  as  you  proposed,  to  secure  payment. 
Answer,  and  oblige,"  Ac.  On  receipt  of  this  letter,  Stanley 
alleged  and  testified,  he  at  once  went  to  Blount  Springs, 
where  complainant  was,  and  there  consummated  the  contract 
with  him.  The  defendants  also  took  the  deposition  of 
Charles  Maxwell,  who  testified  to  a  conversation  between 
complainant  and  C.  W.  Stanley,  "in  Birmingham,  in  April, 
1884,"  in  which  Jackson  "told  Stanley  he  would  waive  a  lien 
on  the  land,  if  Stanley  would  give  him  power  of  attorney  to 
sell  certain  factory  stock,  if  the  notes  for  the  land  were  not 
paid;  to  which  Stanley  assented."  The  complainant  ob- 
jected to  this  testimony. 

On  final  hearing,  on  pleadings  and  proof,  the   chancellor 
dismissed  the  bill;  and  his  decree  is  here  assigned  as  error. 

W.  A.  Collier,  for  appellant. 

Watts  &  Son,  contra. 

CLOPTON,  J. — The  lien  which  equity,  on  principles  of 
natural  justice,  creates  as  security  for  the  purchase  price  of 
land  sold  and  conveyed,  is  the  subject  of  waiver,  express,  or 
implied  from  the  acts  of  the  parties.  Generally,  the  lien 
will  be  regarded  as  waived,  if  the  grantor  accepts  any  dis- 
tinct and  independent  security.  The  authorities  vary  in  the 
application  of  the  rule  to  particular  facts ;  and  it  would  be 
difficult  to  formulate  a  general  definition,  specific,  and  yet 
comprehensive  enough  to  include  all  acts  which  will  operate 
to  displace  the  lien.  Ordinarily,  this  result  is  produced  by 
the  acceptance  of  the  note  or  bond  of  a  stranger,  or  of  the 
grantee  with  personal  security,  or  with  a  mortgage  on  other 
land,  or  a  pledge  of  stock,  or  other  personal  property.  There 
are  cases,  in  which  no  one  of  several  acts  is,  of  itself,  suf- 
ficient In  such  cases,  all  the  facts  and  circumstances  should 
be  considered,  and  if  it  appears  that  the  vendor  did  not  in- 
tend to  look  to  the  land,  but  to  rely  on  a  substituted,  inde- 
pendent security,  or  on  the  personal  responsibility  of  the 
vendee,  the  presumption  is  rebutted,  and  the  retention  of  the 
lien  repelled. — Walker  v,  Struve,  70  Ala.  167;  Carroll  v, 
18 
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Shapard,    78  Ala.  358;  Stringfellow  v.  Ivie,  73  Ala.    214; 
Tedder  v,  Steele,  70  Ala.  349. 

The  undisputed  facts  are:  Appellant,  who  seeks  by  the 
bill  to  assert  and  enforce  the  equitable  lien,  sold  and  con- 
veyed the  lands  in  controversy,  in  1882,  to  D.  H.  Mullens, 
for  the  sum  of  nine  hundred  dollars.  Mullens  gave  his  five 
notes  for  the  purchase-money,  the  last  maturing  November 
15,  1886,  and  executed  a  mortgage  on  the  lands  to  secure 
the  same.  On  April  7,  1884,  complainant  conveyed  the 
lands  to  Mrs.  Stanley,  a  married  woman,  on  the  expressed 
consideration  of  seven  hundred  and  fifty  dollars.  For  this 
sum,  her  husband  gave  his  four  notes,  payable  at  long  inter- 
vals of  time,  and  Mrs.  Stanley  and  her  husband  deposited 
with  complainant  two  shares  of  the  capital  stock  of  the  Pratt- 
ville  Manufacturing  Company  No.  1,  of  the  par  value  of  one 
thousand  dollars  each,  as  collateral  security  for  the  notes 
given  by  her  husband,  with  power  to  sell  the  same  on  default 
in  payment  of  the  notes.  Contemporaneously,  and  as  part  of 
the  same  transaction,  complainant  transferred  to  Mrs.  Stan- 
ley? by  instrument  in  writing,  the  notes  and  mortgage  of 
Mullens.  - 

The  first  inquiry  is  the  sufficiency  of  the  uncontroverted 
facts  to  show,  prima  facie,  an  intention  to  look  to  other  inde- 
pendent security,  instead  of  to  the  land,  for  the  purchase- 
money.  It  satisfactorily  appears,  that  the  negotiations  were 
conducted  by  Mrs.  Stanley  through  her  husband  as  agent, 
who  bought  the  lands  in  her  name,  and  for  her  benefit.  It 
is  unnecessary,  for  the  purpose  of  this  case,  that  we  should 
go  so  far  as  to  decide,  as  some  respectable  authorities  hold, 
that  where  a  married  woman  purchases  land,  taking  a  con- 
veyance in  her  own  name,  and  the  husband  gives  his  notes 
for  the  purchase-money,  in  whole  or  in  part,  he  is  regarded, 
in  legal  contemplation,  a  third  person,  and  that  the  accept- 
ance of  his  notes  is,  presumptively,  a  waiver  of  the  equitable 
lien.  The  contrary  is  the  logical  tendency  of  our  own  de- 
cisions ;  which  rather  regard  taking  the  husband's  notes,  in 
such  case,  as  a  mode  of  eflFecting  a  sale  not  voidable  by  the 
husband  during  coverture,  and  not  as  authorizing  the  wife 
to  hold  the  lands  without  paying  the  purchase-money. 
Carter  t\  Ends,  65  Ala.  190;  Marks  v.  Cowles,  53  Ala.  499. 
Though  the  acceptance  of  the  husband's  notes  does  not,  of 
itself,  rebut  the  presumption  of  a  reservation  of  the  vendor's 
lien,  it  is  a  fact  or  circumstance  of  more  or  less  import  and 
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significance,  dependent  on  its  connection  with,  and  the  nature 
of  the  other  facts  and  circumstances  of  the  transaction. 

Accepting  the  husband's  notes,  secured  by  a  mortgage  or 
pledge  of  other  property,  has  the  same  operation  and  effect 
as  if  the  notes  of  the  grantee  were  taken,  secured  in  like 
manner.  The  shares  of  the  capital  stock  of  the  manufactur- 
ing company,  which  were  deposited  as  collateral  security  for 
the  notes  of  the  husband,  were  the  statutory  separate  estate 
of  Mrs.  Stanley.  The  evidence  shows  that  there  was  in  fact 
only  one  subscribing  witness  to  the  signatures  of  herself  and 
her  husband  to  the  instrument  in  writing  by  which  the  stock 
was  pledged,  though,  on  its  face,  there  purports  to  be  two. 
On  this  ground,  and  because  of  her  incapacity  to  pledge  the 
stock  for  her  husband's  debts,  it  is  contended  that  it  should 
not  be  allowed  the  effect  of  a  waiver  of  the  lien.  Whether 
or  not  the  lien  has  been  waived,  is  wholly  a  question  of  in- 
tention, and  does  not  involve,  in  the  absence  of  fraud,  the 
sufficiency  or  invalidity  of  the  independent  security  taken 
and  accepted.  At  the  time  of  its  acceptance,  the  complainant 
considered  the  stock  as  ample  security;  it  was  the  security 
for  which  he  stipulated,  and  both  parties  believed  the  pledge 
to  be  valid  and  binding.  The  case  does  not  come  within 
that  class  of  cases,  in  which  an  invalid  mortgage  on  the  land 
sold  and  conveyed  is  taken.  Such  mortgage  evinces  an  in- 
tention to  look  to  the  land  as  security.  There  is  no  pretense 
that  any  fraud  was  practiced.  It  is  simply  a  case  of  taking 
an  invalid  security,  supposed  to  be  good,  under  a  mistake  of 
law.  Under  such  circumstances,  taking  the  stock  as  collat- 
eral security  for  the  notes  of  the  husband  has  the  same  effect 
as  evidence  of  intention,  as  if  the  pledge  were  unexception- 
able. Its  invalidity  does  not  necessarily  operate  to  prevent 
a  waiver.  To  whatever  other  rights  and  remedies  com- 
plainant, under  the  circumstances,  may  have  been  entitled, 
equity  can  not  relieve  from  the  consequences  of  an  election 
and  waiver  once  made,  by  restoring  and  re-establishing  the 
vendor's  lien,  the  transaction  being  free  from  fraud. — Par- 
tridge V,  Logan,  3  Mo.  App.  509;  2  Wash.  Eeal  Prop.  96. 

The  lands  had  been  previously  sold  and  conveyed  by  com- 
plainant to  Mullens,  and  a  mortgage  taken  back  to  secure  the 
purchase-money  notes.  At  the  time  of  the  sale  and  convey- 
ance to  Mrs.  Stanley,  these  notes  were  outstanding  and  un- 
paid, and  the  mortgage  in  full  force.  Complainant,  by  virtue 
of  the  mortgage,  had,  at  law,  only  a  defeasible  legal  title, 
and  in  equity  a  security  for  the  mortgage  debt.     The  notes 
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and  mortgage  were  transferred  to  Mrs.  Stanley,  which  armed 
her  with  powers,  by  foreclosure  of  the  mortgage,  to  destroy 
the  vendor's  lien,  if  any  had  been  retained  The  equitable 
lien  would  have  been  insecure.  In  this  condition  of  facts, 
it  was  natural  and  reasonable  that  the  vendor  should  require 
other  independent  security.  Considering  the  whole  transac- 
tion, all  the  undisputed  facts,  which  consist  of  the  writings, 
conspire  to  show  an  intention  not  to  look  to  the  lands  as 
security  for  the  purchase-money. 

It  is,  however,  further  insisted,  that  a  vendor's  lien  was 
retained  by  express  agreement,  which  presents  the  next  in- 
quiry. It  is  well  settled  in  this  State,  that  the  presumption 
of  a  waiver  of  the  lien,  arising  from  the  acts  of  the  parties, 
may  be  rebutted  and  overcome  by  proof  of  an  oral  under- 
standing or  agreement  that  it  should  be  retained. —  Woodall 
V.  Kelly,  85  Ala.  368.  The  burden  of  proof  is,  in  the  first 
instance,  on  the  party  asserting  a  waiver  of  the  lien ;  but, 
when  it  is  shown  that  a  distinct  or  independent  security, 
sufficient  to  operate  as  a  waiver,  has  been  taken  and  accepted, 
the  onus  is  shifted  on  the  vendor,  to  prove  an  understanding 
or  agreement  for  its  reservation.  On  this  question  of  fact, 
we  can  not  consider  the  evidence  of  Bivings.  Had  the 
proper  predicate  been  laid,  the  admissions  or  declarations  of 
Stanley,  as  proved  by  him,  would  have  been  receivable  for 
the  purpose  of  impeachment;  but,  having  been  made  long 
after  the  consummation  of  the  purchase,  are  not  receivable 
to  affect  otherwise  the  rights  of  Mrs.  Stanley. — Carver  v. 
Eads,  supra.  The  other  parol  evidence  consists  of  the  testi- 
mony of  the  oomplaiTiant  and  Morris,  who  was  interested  in 
the  land,  on  the  one  side,  and  of  Stanley  and  Maxwell  on  the 
other.  True,  Stanley's  character  for  veracity  was  impeached 
by  several  witnesses ;  sustained,  however,  by  a  much  larger 
number.  A  partial  impeachment  may  possibly  impair  his 
credibility  more  or  less ;  but  he  is  corroborated  by  Maxwell, 
who  is  a  disinterested  and  unimpeached  witness,  and  also  by 
all  the  written  instruments,  and  by  the  letter  of  Stanley, 
written  by  complainant  pending  the  negotiations,  in  which 
he  accepted  the  former's  proposition  to  give  his  notes,  their 
payment  secured  by  a  deposit  of  factory  stock,  without  any 
allusion  to  the  retention  of  the  equitable  lien.  The  com- 
plainant retained  the  shares  of  stock  without  an  offer  to  return 
them,  until  the  filing  of  the  bill,  which  were  regarded  bs 
ample  security  until  the  destruction  of  the  factory  by  flood. 
On  this  state  of  the  proof,  the  burden  being  on  complainant. 
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we  can  not  say  that  the  evidence  is  sufficient  to  overcome  a 
presumption  of  the  waiver  of  the  lien. 
Affirmed. 


Calhoun  v.  Hannan  &  Michael. 

Action  on  AUachment  Bond. 

1.  When  action  lies — Although  an  attachment  may  have  been  sued 
out  vexatiously  and  maliciously,  au  action  can  not  be  maintained  on  the 
bond,  unless  it  was  also  wrongfully  sued  out — that  is,  unless  it  was  sued 
out  without  the  existence  of  any  one  of  the  facts  which  authorize  a  re- 
sort to  the  process. 

2.  Damages;  error  without  injury. — In  an  action  on  an  attachment 
bond,  a  judgment  on  verdict  for  the  defendants  conclusively  determines 
that  the  writ  was  not  wrongfully  sued  out;  and  the  rulings  of  the  court 
on  the  pleadings  and  evidence,  or  in  the  matter  of  charges  given  or  re- 
fused, relating  only  to  the  question  of  exemplary  damages,  if  erroneous, 
could  not  have  injured  the  plaintiff. 

3.  Pleading  over,  after  demurrer  sustained;  error  without  injury. 
Where  the  record  shows  that,  after  demurrer  sustained  to  a  plea  or  re- 
plication, the  party  had  the  full  benefit  of  the  same  matter  under  an 
amended  pleading,  the  ruling  on  demurrer,  if  erroneous,  could  have 
worked  no  injury,  and  is  not  a  reversible  error. 

4.  Abstract  charge. — A  charge  requested,  which  is  not  supported  in 
all  of  its  hypotheses  by  the  evidence,  is  abstract,  and  is  properly  re- 
fused on  that  account. 

5.  Struck  jury;  competency  of  juror. — In  an  action  on  an  attachment 
bond,  a  struck  jury  being  demanded  (Code,  §  2752),  a  clerk  in  the  em- 
ployment of  another  attaching  creditor  of  the  plaintiff,  on  whose  bond 
another  suit  is  pendfng  in  the  same  court,  and  set  for  trial  on  the  same 
day,  is  not  subject  to  challenge  for  cause  on  the  ground  of  bias  or  pre- 
judice, although  it  is  shown  that  the  two  attachments  were  sued  out  at 
the  same  time,  and  under  the  same  circumstances ;  these  facts  not  be- 
ing sufficient  to  raise  a  presumption  of  disqualifying  bias,  though  suffi- 
cient to  support  a  challenge  for  favor,  which  would  require  an  investi- 
gation by  the  court  into  the  question  of  bias  as  matter  of   fact. 

6.  General  objection  to  evidence. — A  general  objection  to  the  admission 
of  a  promissory  note  as  evidence,  not  specifying  any  particular  ground 
of  objection,  does  not  raise  the  objection  that  its  execution  has  not  been 
proved. 

7.  Burden  of  proof  as  to  consideration  and  good  faith  of  conveyance. 
The  fact  that  property  has  been  conveyed  by  a  debtor,  on  the  recited 
consideration  of  an  anteceiient  debt,  raises  a  presumption  of  unfairness 
and  bad  faith,  as  between  the  debtor  and  his  other  creditors,  and  casts 
on  him  the  onus  of  showing  that  the  sale  was  fair,  and  made  in  good 
faith ;  and  the  proof  must  be  fuller  and  clearer  when  the  conveyance  is 
made  to  a  relative. 

8.  Burden  of  proofs  as  to  ground  for  attachment. — In  an  action  on  an 
attachment  bond,  the  onus  is  on  the  plaintiff  to  prove  the  falsity  of  the 
affidavit  on  which  the  attachment  was  sued  out. 

9.  Charge  as  to  sufficiency  of  proof. — When  the  burden  of  proof  as  to 
the  truth  or  falsehood  of  an  alleged  fact  is  on  the  plaintiff,  he  must 
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reasonably  satisfy  the  jury  in  that  regard ;  and  the  court  may  instruct 
the  jury,  on  request,  "that  if  the  evidence  leaves  them  confused  and 
uncertain  as  to  its  truth  or  falsity,  they  must  find  for  the  defendant." 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

This  action  was  brought  by  Joseph  C.  Calhoun,  against 
Hannan  &  Michael  as  partners,  with  others  their  sureties; 
was  founded  on  an  attachment  bond,  and  was  commenced  on 
the  19th  September,  1887.  The  bond  was  dated  December 
20th,  1886,  and  was  conditioned,  in  the  words  of  the  statute, 
for  the  payment  to  the  defendant  of  "all  such  damages  as  he 
may  sustain  by  the  wrongful  or  vexatious  suing  out  of  said 
attachment."  The  attachment  was  sued  out,  on  said  20th 
December,  by  John  E.  Michael,  a  partner  of  said  firm,  on 
the  ground  that  said  Calhoun  "has  fraudulently  disposed  of 
his  property ;"  and  it  was  levied  on  certain  real  estate  in 
Mobile,  including  property  which  said  Calhoun  had  conveyed 
by  deed  to  his  wife  some  time  before,  though  the  deed  was 
not  put  on  record  until  the  day  on  which  the  attachment  was 
sued  out.  The  debt  claimed  by  the  attaching  creditors  was 
$1,671.58,  and  they  obtained  judgment  in  the  attachment 
suit.  May  25th,  1887,  for  $1,731.90.  Other  attachments 
were  sued  out  against  plaintiff  on  the  same  day,  by  Leinkauf 
&  Son,  Cavanagh,  B^irney  &  Co.,  and  others,  and  were  levied 
on  the  same  lands ;  and  the  lands  were  sold,  on  September 
5th,  1887,  under  writs  of  vend,  eorpo7ias  on  these  several 
judgments.  John  E.  Michael  became  the  purchaser  at  the 
sheriff's  sale,  at  the  aggregate  price  of  $5,845,  which  paid 
the  several  judgments  in  full,  with  costs. 

The  complaint  alleged,  that  the  plaintiff  had  not  fraudu- 
lently conveyed  or  disposed  of  his  property,  nor  committed 
nor  contemplated  any  fraudulent  act  whatever,  nor  done  any 
other  act  which  subjected  him  or  his  property  to  the  process 
of  attachment;  that  the  attachment  was  sued  out  wrongfully, 
vexatiously,  and  maliciously ;  and  he  claimed  damages  on  ac- 
count of  the  injury  to  his  credit  and  reputation  in  business 
as  a  commission-merchant,  and  on  account  of  the  sacrifice 
of  his  property  under  the  sheriff's  sale,  and  for  his  attor- 
ney's fees  and  costs  in  defense  of  the  attachment  suit.  The 
defendant  pleaded,  (1)  not  guilty,  on  which  plea  issue  was 
joined;  (2)  that  sufficient  cause  existed  for  suing  out  the 
attachment,  to  which  plea  a  demurrer  was  sustained;  and 
(3)  that  John  E.  Michael,  at  the  time  he  sued  out  the  at- 
tachment, "had  probable  cause  to  believe,  and  in  good  faith 
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did  believe,  that  said  plaintiff  had  then  fraudulently  disposed 
of  his  property,  and  acted  without  malice  in  suing  out  said 
attachment."  To  this  3d  plea  the  plaintiff  replied  specially, 
(1)  "that  before  said  attachment  was  sued  out,  one  of  the 
members  of  the  firm  of  Hannan  &  Michael,  for  whose  benefit 
said  attachment  was  sued  out,  knew  that  plaintiff  had  made 
but  one  recent  conveyance  of  any  part  of  his  property,  and 
had  been  informed  that  said  conveyance  was  not  fraudulent, 
€md  had  an  opportunity  of  ascertaining  whether  the  same 
was  fraudulent  or  not,  and  knew  that  John  E.  Michael  was 
going  to  sue  out  said  attachment;"  (3)  "that  at  the  time  said 
attachment  was  sued  out,  one  of  the  members  of  said  firm, 
for  whose  benefit  said  attachment  was  sued  out,  knew  that 
plaintiff  had  not  then  made  any  fraudulent  disposition  of  his 
property."  To  each  of  Ihese  replications  the  court  sustained 
a  demurrer,  because  the  name  of  the  partner  who  had  the 
alleged  knowledge  was  not  stated ;  and  an  additional  replica- 
tion was  then  filed,  alleging  that  Patrick  C.  Hannan,  a  mem- 
ber of  said  partnership,  had  knowledge  of  said  alleged  facts. 

On  the  trial,  the  defendants  having  demanded  a  struck 
jury,  a  list  of  twenty-four  persons  was  furnished  to  the  par- 
ties, from  which  to  select  the  jury.  "Before  the  striking  of 
the  jury  commenced,  the  plaintiff  challenged  one  of  the 
twenty-four  for  cause,  and  proved  to  the  court,  in  support  of 
said  challenge,  that  he  was  a  clerk  in  the  employment  of 
Cavanagh,  Barney  &  Co.,  who  had  sued  out  an  attachment 
against  plaintiff  on  the  same  day,  on  the  same  ground, 
through  the  same  attorney,  and  under  the  same  circum- 
stances as  the  attachment  sued  out  by  said  Hannan  & 
Michael ;  that  said  attachments  were  both  levied  on  the  same 
property ;  and  that  he  had  brought  suit  on  the  attachment 
bond  of  said  Cavanagh,  Barney  &  Co.,  in  said  City  Court, 
which  suit  was  now  pending,  and  was  set  for  trial  on  the 
same  day  with  the  present  suit.  The  court  refused  to  allow 
the  challenge,  and  put  said  juror  on  the  venire;  to  which 
the  plaintiff  excepted." 

The  chief  point  of  contention  on  the  trial  was  as  to  the 
bo7ia  fides  and  consideration  of  the  conveyance  executed  by 
the  plaintiff  to  his  wife,  under  which  the  defendants  justified 
the  suing  out  of  the  attachment.  This  conveyance  is  not  set 
out  in  the  bill  of  exceptions,  nor  is  it  said  to  have  been  pro- 
duced on  the  trial;  but  it  is  said  that  it  was  "written  in  the 
summer  of  1886,  acknowledged  several  months  afterwards, 
and  not  put  upon  the  record   until  the  day  the  attachments 
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were  sued  out."  The  plaintiff,  testifying  in  reference  to  it, 
stated,  that  the  consideration  was  a  debt  which  he  owed  his 
son  in  1880,  and  which  the  son  gave  to  his  mother;  that  on 
a  settlement  between  him  and  his  son  in  1883,  the  amount 
of  this  indebtedness  being  ascertained,  he  executed  his  note 
to  his  wife  for  the  amount,  and  afterwards,  on  her  request, 
M:ecuted  said  conveyance  in  full  discharge  of  the  note ;  that 
the  property  conveyed  was  worth  about  $10,000;  that  the 
conveyance  was  executed  in  good  faith,  without  the  reserva- 
tion of  any  benefit  to  himself;  that  he  had  other  property 
more  than  sufficient  to  pay  all  his  debts ;  that  when  tibe  debts 
of  Hannan  &  Michael  and  Leinkauf  &  Son  were  about  to 
fall  due,  finding  that  he  could  not  meet  them,  he  submitted 
to  his  creditors  a  proposition  for  a  settlement,  giving  them  a 
list  of  his. debts  and  a  schedule  of  his  property,  which  he 
proposed  to  convey  in  discharge  of  his  debts ;  and  that  the 
attachments  were  sued  out  before  he  had  received  a  definite 
answer  to  this  proposal.  The  evidence  on  the  part  of  the 
defendants  tended  to  show,  on  the  other  hand,  that'  the  cred- 
itors would  not  accept  the  proposal  because  the  value  of  the 
property  he  proposed  to  convey  was  over-estimated,  because 
he  owned  other  property  which  he  did  not  include  in  his 
proposal,  and  because  his  list  of  creditors  included  his  sons, 
whose  debts  the  other  creditors  were  not  willing  to  recog- 
nize. John  E.  Michael,  one  of  the  defendants,  through 
whom  the  proposal  to  the  creditors  was  made  by  plaintiff, 
testified  that  plaintiff,  in  conversation  with  him,  being  asked 
what  was  the  consideration  of  the  conveyance  to  his  wife, 
replied,  "that  it  was  for  a  legacy  which  had  been  left  to  her, 
and  which  he  had  spent;"  also,  that  plaintiff,  in  another  con- 
versation with  him,  "putting  his  hand  on  his  pocket,  said, 
that  he  had  given  his  creditors  a  chance  to  select  their  man, 
but  they  had  failed  to  do  so,  and  now  he  had  selected  his 
own  man,  and  had  the  papers  in  his  pocket  already  drawn 
up."  During  the  examination  of  said  Michael  as  a  witness 
he  was  asked  several  questions,  as  to  his  consultation  with  an 
attorney  before  suing  out  the  attachment,  his  statements  to 
the  attorney,  and  the  attorney's  advice,  or  reply;  but  the 
rulings  of  the  court  on  these  questions  and  answers,  which 
were  excepted  to,  are  immaterial  in  the  view  taken  of  the 
case  by  this  court. 

W.  H.  Leinkauf,  one  of  the  defendants,  who  was  a  surety 
on  the  attachment  bond,  was  introduced  as  a  witness  for  the 
defendants,  "was  shown  two  notes,  which  he  identified,  and 
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was  asked  by  defendants,  if  he  held  said  notes  at  the  time 
defendants'  attachment  was  sued  out  Plaintiff  objected  to 
this  question,  but  the  court  overruled  the  objection,  and 
allowed  the  witness  to  testify  that  he  did  have  said  notes  at 
the  time  said  attachment  was  sued  out.  The  defendants 
offered  said  notes  in  evidence,  and  the  plaintiff  objected  to 
their  admission;  which  objection  the  court  overruled,  and 
plaintiff  excepted."  The  notes  were  for  $750  each,  payable 
to  W.  H.  Leinkauf  &  Son,  and  fell  due  on  the  17th  Decem- 
ber, 1886. 

The  plaintiff  asked  the  following  charge  in  writing,  and 
duly  excepted  to  its  refusal:  "If  the  jury  believe  from  the 
evidence  that  John  E.  Michael,  one  of  the  defendants,  stated 
fully  and  fairly  [to  an  attorney?]  all  the  facts  within  his 
knowledge  relative  to  the  transaction  of  the  plaintiff,  and  that 
such  attorney  thereupon  advised  him  to  sue  out  an  attach- 
ment, but  did  not  mean  thereby  to  say  that  there  was  prob- 
able cause  for  suing  it  out,  but  only  that  he,  if  he  were  act- 
ing instead  of  Michael,  would  sue  out  the  attachment,  and 
take  the  chance  of  being  made  liable  for  it;  and  if  the  jury 
further  believe  from  the  evidence  that  said  Michael  so  under- 
stood said  advice,  and  that  he  had  no  reasonable  ground  to 
believe  that  plaintiff  had  fraudulently  disposed  of  his  prop- 
erty, or  was  about  fraudulently  to  dispose  of  it,  and  that 
plaintiff  did  not  have  money,  property  or  effects,  liable  to 
satisfy  his  debts,  which  he  fraudulently  withheld,  and  that 
none  of  said  grounds  in  fact  existed, — then  the  attachment 
was  sued  out  both  wrongfully  and  vexatiously." 

The  plaintiff  excepted,  also,  to  several  charges  given  by 
the  court  at  the  instance  of  the  defendants,  among  which 
were  these:  (1.)  "If  the  jury  believe  from  the  evidence 
that  the  plaintiff,  while  indebted  to  Hannan  &  Michael  in  a 
part  of  the  amount  to  collect  which  they  su^d  out  the  writ 
of  attachment  against  his  estate,  conveyed  a  large  and  valu- 
able property  to  his  wife;  the  presumption  is  that  such  con- 
veyance, unexplained,  was  fraudulent;  the  burden  of  show- 
ing that  it  was  fair  and  bona  fide  devolves  on  the  plaintiff, 
and  unless  he  has  reasonably  satisfied  the  jury  that  it  was 
fair  and  bona  fide,  they  must  find  for  the  defendants." 
(2.)  "The  burden  of  proof  is  on  the  plaintiff  to  show  the 
falsity  of  the  a&mation  of  fraud,  upon  which  the  attach- 
ment was  sued  out,  and  he  must  reasonably  satisfy  their 
minds  of  such  falsity ;  and  if  the  evidence  leaves  them  con- 
fused or  uncertain  as  to  the  truth  or  falsity  of  such  charge,  they 
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must  find  for  the  defendants."     The  other  charges  given  at 
the  instance  of  the  defendants,  relating  to  the  right  of  the 
plaintiff  to  recover  attorney's  fees   or  exemplary  damages, 
require  no  notice,  as  they  are  not  considered  by  this  court. 

The  refusal  of  the  court  to  allow  the  challenge  of  one  of 
the  jurors,  the  several  rulings  on  the  pleadings  and  evidence 
adverse  to  the  plaintiff,  the  refusal  of  the  charge  asked  by 
the  plaintiff,  and  the  giving  of  the  several  charges  asked  by 
the  defendants,  are  now  assigned  as  error. 

Greg.  L.  &  H.  T.  Smith,  for  appellant. — (1.)  Knowledge 
by  one  partner,  or  notice  to  him,  charges  the  partnership 
with  notice  or  knowledge,  and  the  name  of  the  particular 
partner  is  immaterial. — Bates  on  Partnership,  §  390;  Retifro 
V,  Adams,  62  Ala.  302;  8  Wheat.  668;  Thames  v.  Jones, 
N.  C,  1  S.  E.  Eep.  692.  (2.)  The  clerk  of  Cavenagh, 
Barney  &  Co.  was  not  a  competent  juror,  and  the  challenge 
to  his  competency  ought  to  have  been  sustained. — Davis  v, 
Allen,  11  Pick.  466;  Jeffries  v.  Randall,  14  Mass.  405; 
8  Cush.  Mass.  73;  17  Johns.  403;  lOExcheq.  131;  Thomp- 
son &  M.  on  Juries,  §§  180,  195-7 ;  Hubbard  t\  Rutledge, 
57  Miss.  7.  (3.)  The  court  erred  in  its  rulings  as  to  the 
consultation  with  an  attorney,  the  statements  made  to  him, 
and  his  advice. — Murphy  r.  Lawson,  11  111.  172;  Stanionv. 
HuH,  27  Mich.  539;  Ash  v.  Marlowe,  20  Ohio,  119;  Hill 
V.  Palm,  38  Mo.  13;  Sharp  v,  Johnston,  59  Mo.  557;  50  How. 
Pr.  105;  50  Mo.  83;  57  Md.  282.  (4.)  The  charge  asked 
by  plaintiff  ought  to  have  been  given. — Chandler  v.  McPher- 
son,  11  Ala.  918;  McLeod  v.  McLeod,  73  Ala.  45,  and  author- 
ities last  above  cited.  (5.)  The  notes  held  by  Leinkauf 
were  not  relevant  to  any  issue  in  this  case,  and,  if  relevant, 
were  not  admissible  as  evidence  without  proof  of  their  exe- 
cution. (6.)  The  first  and  second  charges  given  at  the  in- 
stance of  defendants  were  erroneous. — 17  Cal.  508 ;  29  Mo. 
259;  Durr  V,  Jackson,  59  Ala.  204;  Adams  v,  Thornton, 
78  Ala.  489;  41  Ala.  40;  38  Ala.  636;  27  N.  W.  Eep.  338 ; 
57  Ala.  517;  76  Ala.  182;  34  Ala.  90. 

Watts  &  Son,  contra, — (1.)  As  the  plaintiff  recovered 
no  actual  damages,  the  attachment  was  not  sued  out  wrong- 
fully ;  and  the  several  rulings  of  the  court  as  to  the  advice  of 
counsel,  probable  cause,  <fec.,  relating  only  to  the  question  of 
exemplary  damages,  are  immaterial,  being,  at  most,  only 
error  without  injury.— 73  Ala.  183;  75  Ala.   97.     (2.)   The 
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challenge  for  cause  was  not  well  taken. — 9  Car.  A  P.  480; 
Broixm  v.  Wheeler,  18  Conn.  199.  (3.)  The  proof  of  in- 
debtedness was  relevant,  the  question  of  fraud  being  involved. 
Allen  17.  Hubbard,  59  Ala.  '283.  The  general  objection  to 
the  admission  of  the  notes  did  not  raise  the  question  as  to 
the  proof  of  their  execution. —  Wallis  v,  Rhea^^  10  Ala.  451 ; 
57  Ala.  551.  (4.)  The  charge  asked  by  plaintiff  was  partly 
abstract,  and  was  properly  refused  on  that  account. —  Wil- 
liams  V.  Barksdale,  58  AIcl  288 ;  Thrash  v.  Bennett,  57  Ala. 
156;  Brewer  v,  Watson,  71  Ala.  299.  (5.)  The  first  charge 
given  at  the  instance  of  defendants  was  correct — 62  Ala. 
34;  64Ala.263;2Brick.  Digest,  21,  §  100;  3  76.  520,  §  17a 
(6.)  As  to  the  correctness  of  the  second  charge,  see  Durr 
V,  Jackson,  59  Ala.  208;  Floumoy  v.  Lyon,  70  Ala.  308; 
61  Ala.  270;  78  Ala.  183. 

McCLELLAN,  J. — Many  of  the  assignments  of  error  are 
predicated  upon  the  rulings  of  the  primary  court  on  the  suf- 
ficiency of  pleadings  and  the  admissibility  of  evidence,  hav- 
ing reference  solely  to  the  defendant's  liability  for  punitive 
or  exemplary  damages.  The  matters  presented  by  the 
pleadings  in  this  behalf,  and  the  evidence  in  support  or  de- 
nial of  them,  were  material  only  upon  the  assumption,  that 
none  of  the  statutory  grounds  for  the  issuance  of  the  attach- 
ment existed,  and  that  the  writ  was,  therefore,  wrongful. 
However  malicious  and  vexatious  the  suing  out  of  the  writ 
may  have  been,  the  plaintiff  was  not  entitled  to  recover  in 
this  action,  unless  it  had  been  shown  its  issuance  was  also 
wrongful,  in  the  sense  of  not  being  based  upon  some  one  of 
the  facts  which  authorize  a  resort  to  this  extraordinary 
process. 

In  determining  this  primary  question  of  the  rightfulness 
of  a  resort  to  the  writ,  neither  the  allegations  nor  proof,  in 
respect  to  facts  which  go  only  in  aggravation  or  mitigation 
of  the  act  complained  of,  can  exert  any  legitimate  influence 
in  shaping  the  issue,  or  on  the  minds  of  the  jury.  There 
must  be  an  unlawful  act,  before  the  good  or  bad  faith  with 
which  the  act  was  done  can  become  a  material  inquiry. — City 
Nat  Bank  v.  Jeffries,  73  Ala.  183;  Jackson  v.  Smith, 
75  Ala.  97. 

The  verdict  was  in  favor  of  the  defendants.  This  was  a 
determination  that  the  attachment  was  rightfully  sued  out. 
A  different  finding  could  not  have  been  reached  or  justified 
by  a  consideration  of   any  conceivable  state  of  pleadings  or 
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proof  in  regard  to  malice  or  vexation.  The  action  of  the 
court  on  these  matters  could  have  had  no  efiPect  on  the  ver- 
dict; and  whatever  might  have  been  the  conclusion  of  the 
jury  as  to  the  existence  vel  non  of  bad  faith  or  recklessness 
on  the  part  of  the  plaintiff  in  attachment,  no  recovery  could 
have  been  had.  The  rulings  of  the  City  Court,  therefore,  on 
the  demurrers  to  plaintiflf's  replications,  on  the  admissibility 
of  evidence  as  to  the  attachment  having  been  sued  out  by 
advice  of  counsel,  on  the  charge  requested  by  the  plaintijHf, 
and  on  the  third,  fourth  and  fifth  charges  requested  by  the 
defendants,  which  replications,  evidence  and  charges  related 
exclusively  to  exemplary  damages,  if  erroneous,  were  without 
injury  to  the  appellant,  and  furnish  no  ground  for  a  reversal 
of  the  judgment. — Foster  v.  Johnson,  70  Ala.  249 ;  Thoma- 
son  V.  Gray,  82  Ala.  291. 

The  error,  if  error  there  was,  in  sustaining  demurrers  to 
plaintiff  ^s  first  and  third  replications  to  the  third  plea,  is 
shown  to  have  worked  no  detriment  to  the  appellant,  by  the 
further  fact  that  these  replications  were  redrawn,  so  as  to 
obviate  the  infirmity  pointed  out  by  the  demurrer,  again 
filed,  and  the  benefit  of  the  matters  set  up  by  them  fully 
secured  to  the  plaintiff. — Phoenix  l7is,  Co.  v.  Moog,  78  AJa 
284;  Owingsv.  Binford,  80  Ala.  421. 

The  charge  requested  by  the  plaintiff  was  not  supported  in 
all  of  its  hypotheses  by  the  evidence,  and  the  court's  refusal 
to  give  it  may  also  be  justified  on  this  ground.  The  charge 
was  abstract. —  Willuvms  v.  Barksdcile,  58  Ala.  288;  3  Brick 
Dig.  p.  133,  §§  106  etseq. 

There  was  no  error  in  disallowing  plaintiff's  challenge  of 
the  juror,  who  was  an  employee  of  the  defendants  in  another 
suit  brought  by  the  plaintiff  in  this  action,  involving  the  same 
issues,  pending  in  the  same  court,  aud  set  down  for  trial  on 
the  same  day  as  this  case.  The  facts  shown  were  sufficient 
to  support  a  challenge  for  favor,  the  effect  of  which  is  to  re- 
quire an  investigation  by  the  court  into  the  question,  whether 
the  juror  is  biased  in  point  of  fact;  but,  of  themselves,  they 
are  not  sufficient  to  show  this,  or  to  raise  a  disqualifying 
presumption  of  bias. — Thompson  &  Mer.  on  Juries,  170, 171; 
Brown  v.  Wheeler,  18  Conn.  199 ;  Strawn  v,  Cogswell,  28  HI. ; 
Com.  V.  Boston  R.  R.  Co.,  3  Cush.  25. 

The  objection  to  the  testimony  of  Leinkauff,  as  to  certain 
notes  purporting  to  be  signed  by  the  plaintiff  and  another, 
and  to  the  introduction  of  the  notes  themselves  in  evidence, 
was  too  general     If  these  notes  were,  what  they  appeared  to 
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be  on  their  face,  the  obligations  of  the  plaintiff,  and  if  they 
were  held  by  the  witness,  as  he  testifies,  at  the  time  of  the 
attachment,  they  were  admissible,  as  showing  indebtedness  of 
Calhoun  at  the  date  of  the  writ,  which  is  also  shown  to  have 
been  the  time  at  which  the  execution  of  the  conveyance  by 
plaintiff  to  his  wife  was  perfected.  The  real  objection  to 
this  testimony  lay  in  the  fact  that  the  execution  of  the  notes 
was  not  proved.  This  infirmity  was  not  suggested  in  the 
objection  actually  made,  and  there  was  no  error  in  overruling 
the  very  general  and  indefinite  objection  which  was  made. 
Dyer  v.  Lewis,  57  Ala.  551;  Sieele  v.  Tulwiler,  57  Ala.  113; 
Tus,  Cot  Oil  Co,  V.  Perry,  85  Ala.  158. 

The  fact  that  property  has  been  conveyed  on  the  recited 
consideration  of  an  antecedent  debt,  by  one  otherwise  in- 
debted, raises  a  presumption  of  unfairness  and  mala  fides, 
and  casts  upon  the  debtor,  as  between  him  and  creditors  who 
attack  the  conveyance  for  fraud,  the  onus  of  showing  that 
the  sale  was  fair,  and  made  in  good  faith ;  and  this  he  must 
do  more  fully  and  clearly,  when  it  is  shown,  as  here,  that  the 
conveyance  was  made  to  a  relative.  The  first  charge  given 
at  the  request  of  the  defendants  wcs  a  correct  exposition  of 
this  principle. — Pollak  v.  Searcy,  84  Ala.  259;  Tutwiler  v. 
Munford,  68  Ala.  124;  Dudley  v,  McKiernan,  62  Ala.  34; 
Qarreti  x\  Garrett,  64  Ala.  268. 

The  burden  of  proof  being  on  the  plaintiff  to  show  the 
falsity  of  the  affidavit  in  respect  to  the  ground  alleged  for 
the  issuance  of  the  attachment,  he  must  reasonably  satisfy 
the  minds  of  the  jury  in  this  regard.  Manifestly,  if  their 
minds  are  left  in  a  state  of  confusion  and  uncertainty  on  this 
point,  the  plaintiff  has  failed  to  make  out  this  very  essential 
part  of  his  case,  and  can  not  recover.  The  second  charge 
given  at  the  request  of  defendants  was,  therefore,  when  re- 
ferred to  the  evidence,  free  from  error. — Durr  v.  Jackson, 
59  Ala.  203. 

AflSrmed. 


Hall  V.  Caperton. 

Siaiuiory  Action  in  Nature  of  Ejectment, 

1.    Specific  performance  of  executory  agreement  to  convey. — A  written 
instrument  in  the  form  of  a  deed,  though  defective  as  a  conveyance  for 
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the  want  of  attestation  or  acknowledgment,  is  a  valid  executory  agree- 
ment to  convey,  the  specific  performance  of  which  a  court  of  equity  will 
enforce,  when  it  is  shown  that  the  conjiideration  was  paid,  and  that 
possession  was  given  and  taken  under  it. 

.  2.  Statute  of  limitations;  possession  under  executor  if  agreement  to  con- 
vey.— When  two  persons  execute  to  each  other  written  Instruments  in 
the  form  of  deeds,  which  are  defective  as  conveyances  for  the  want  of 
attestation  or  acknowledgment,  each  instrument  being  the  consideration 
of  the  other,  and  possession  is  given  and  taken  by  each,  the  statute  of 
limitations  at  once  commence<^  to  run,  and,  after  the  lapse  of  ten  years, 
perfects  a  title  which  will  maintrtin  or  defeat  an  action  of  ejectment. 

3.  Sale  of  lands  for  partition. — To  justify  proceedings  in  the  Probate 
Court  for  a  partition  of  lands,  or  a  sale  for  partition  (Code,  ^§  3237, 3253), 
each  part  owner  must  be  interested  in  the  entire  lands  sought  to  be  sold 
or  partitioned. 

4.  Conclusiveness  of  judgment  or  decree  as  bar. — A  decree  rendered  in 
an  interpleader  puit,  in  favor  of  one  of  the  adverse  claimants  of  rents 
in  the  hands  of  the  conplainant,  is  conclusive  in  a  subsequent  action 
between  them  for  the  land  from  which  the  rents  accrued,  each  assert- 
ing the  same  title  under  which  he  claimel  the  rents. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  action  was  brought  by  A.  D.  Hall,  Minerva  George, 
and  George  A.  Love,  minors,  suing  by  their  next  friend, 
against  Samuel  Caperton,  to  recover  the  possession  of  a 
tract  of  land  containing  about  105  acres,  which  was  partic- 
ularly described  in  the  complaint;  and  was  commenced  on 
the  1st  October,  1886.  One  of  the  plaintiffs  was  the  daugh- 
ter of  Mrs.  Delaney  Caperton,  who  died  on  the  7th  Septem- 
ber, 1885,  and  who  was  the  surviving  widow  of  George  W. 
Caperton,  who  died  on  the  8th  July,  1868;  and  Samuel 
Caperton,  the  defendant,  who  was  a  son  of  said  George  W. 
Caperton  by  a  former  marriage.  The  land  sued  for  was  part 
of  a  tract  of  848  acres,  which  had  once  belonged  to  said 
George  W.  Caperton,  and  which  was  conveyed  by  bim,  by 
deed  dated  November  2d,  1867,  on  the  recited  consideration 
of  $2,324.87,  to  four  of  his  sons  by  his  first  marriage — 
namely,  Samuel,  Adam  H.,  Hugh  E.,  and  John  F.  Caperton. 
Mrs.  Delaney  Caperton,  then  the  wife  of  said  George  W., 
did  not  join  in  the  conveyance,  nor  otherwise  relinquish  her 
dower  in  the  land.  On  the  31st  May,  1870,  two  of  the 
grantees  in  said  deed  (Hugh  E.  and  John  F.)  having  died 
without  children  or  their  descendants,  Adam  H.  and  Samuel 
Caperton,  the  surviving  grantees,  procured  from  Mrs.  Caper- 
ton a  release  of  her  dower  interest  in  the  tract  of  land,  in 
consideration  of  their  conveyance  to  her  of  the  105  acres 
here  sued  for;  and  instruments  to  that  effect  were  recipro- 
cally executed  and  delivered,  neither  of  which  was  attested 
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or  acknowledged.  The  conveyance  to  Mrs.  Caperton  was  to 
her  for  life,  with  remainder  to  her  four  children  by  said 
George  W.  Caperton.  The  possession  of  the  land  was  de- 
livered to  Mrs.  Caperton  under  this  instrument,  and  she  con- 
tinued in  uninterrupted  possession  until  her  death.  The 
plaintiffs  in  this  suit  claimed  as  her  heirs  at  law,  and  as  re- 
mainder-men under  the  deed. 

The  defendant  denied  that  the  plaintiffs  ever  had  any  legal 
title  to  the  land,  and  asserted  title  in  himself,  (1)  under  the 
original  deed  from  .George  W.  Caperton;  (2)  under  a  pur- 
chase at  a  sale  made  under  a  probate  decree,  on  the  17th 
December,  1881,  under  a  petition  filed  by  himself  asking  a 
sale  for  partition  among  the  several  tenants  in  common ;  and 
(3)  as  sub-purchaser  at  a  sale  made  under  an  execution  for 
costs  issued  from  the  Chancery  Court.  Mrs.  Delaney  Caper- 
ton, who  was  then  living,  was  not  made  a  party  to  the  pro- 
ceedings in  the  Probate  Court,  but  the  plaintiffs  in  this 
action  were  joined  with  the  other  defendants  as  tenants  in 
common;  and  the  entire  tiact  of  land,  including  said  105 
acres,  was  sold  under  the  decree.  The  chancery  suit,  under 
which  the  land  was  sold,  was  instituted  on  the  24th  Septem- 
ber, 1879,  by  Mrs.  Euth  A.  Caperton,  the  widow  and  admin- 
istratrix of  said  Adam  H.  Capei-ton,  with  their  children  as 
his  heirs  at  law,  and  Samuel  Caperton,  the  defendant  in  this 
suit,  against  the  other  heirs  at  law  of  said  George  W.  Caper- 
ton; and  sought  (1)  a  reformation  of  said  deed  from  him  to 
his  four  sons;  by  correcting  an  alleged  mistake  in  the  descrip- 
tion of  a  part  of  the  tract  of  land;  (2)  an  account  of  the 
rents  and  profits  of  the  land  received  by  the  several  gran- 
tees, and  also  of  the  purchase-money  paid  by  them  respec- 
tively; and  (3)  that  alien  be  declared  on  the  land  in  favor  of 
the  complainants,  for  an  alleged  excess  of  purchase-money 
paid  by  said  Adam  H.  and  Samuel  Caperton  over  and  above 
their  share.  On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  reformed  the  deed,  but  refused  to  grant  any  other 
relief  to  them ;  and  he  divided  the  costs  equally  between  the 
parties.  The  land  was  sold  under  executions  for  costs  issued 
on  this  decree,  and  bought  by  one  Samuel  E.  Norwood,  from 
whom  the  defendant  afterwards  redeemed  and  purchased. 
Mrs.  Delaney  Caperton  was  not  made  a  party  to  the  chancery 
suit. 

On  the  trial,  the  plaintiffs  offered  in  evidence  the  original 
deed  from  George  W.  Caperton  to  his  sons,  and  the  two 
written  instruments  executed  between  Mrs.    Delaney  Caper^ 
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ton  and  Samuel  and  Adam  H.  Caperton,  above  described; 
and  they  also  offered  in  evidence  a  transcript  of  the  record 
of  a  chancery  suit  under  a  bill  of  interpleader  filed  by  one 
Marcus  Eudder,  involving  the  right  to  the  rent  of  the  land 
for  the  year  1885,  which  was  awarded  to  these  plaintiffs  by 
the  decree  of  the  chancellor,  and  his  decree  was  affirmed  by 
this  court  on  appeal. — Caperion  v.  Hall,  83  Ala.  171.  The 
defendant  offered  in  evidence  transcripts  of  the  proceed- 
ings in  the  Probate  Court  and  in  the  Chancery  Court,  and 
the  several  conveyances  to  himself.  The  court  charged  the 
jury,  on  request,  that  they  must  find  for  the  defendant,  if 
they  believed  the  evidence.  The  plaintiffs  excepted  to  this 
charge,  and  they  here  assign  it  as  error. 

Brown  &  Kirk,  for  appellants. — The  written  instrument 
executed  by  Samuel  and  Adam  H.  Caperton  to  Mrs.  Delaney 
Caperton,  though  defective  as  a  conveyance  of  the  legal  title, 
was  good  as  color  of  title ;  and  Mrs.  Caperton's  possession 
under  it,  for  more  than  ten  years,  gave  her  a  good  title 
against  all  the  world.  On  her  death,  intestate,  this  title  de- 
scended to  her  heirs,  the  present  plaintiffs ;  and  it  is  unaf- 
fected by  the  sales  under  the  probate  and  chancery  decrees, 
because  Mrs.  Caperton  was  not  made  a  party  to  these  pro- 
ceedings, and  her  interest  was  in  no  way  involved  in  either 
suit. — Freeman  on  Judgments,  §  259.  Moreover,  the  decree 
in  the  interpleader  suit  is  conclusive  of  the  rights  of  the 
parties. — Caperton  v.  Hall,  83  Ala.  171;  Liddell  v.  Chides- 
ter,  84  Ala.  508. 

W.  L.  Martin,  contra, — The  decree  in  the  interpleader 
suit  has  none  of  the  elements  of  an  estoppel,  and  is  not 
conclusive  of  anything  in  this  suit. — Gilbreath  v,  Jones^ 
66  Ala.  129;  McCall  v.  Jones,  72  Ala.  368;  Hamner  v. 
Pounds,  57  Ala.  348;  Waits  v.  Rice,  75  Ala.  289;  Freeman 
on  Judgments,  §  249.  The  decision  of  this  court  in  that 
case  was  put  on  the  express  ground,  that  the  plaintiffs  had 
a  Superior  equitable  right  to  the  rents.  In  this  action,  only 
the  legal  title  is  involved,  or  can  be  considered;  and  the 
plaintiffs'  equitable  rights  can  not  prevail  against  the  de- 
fendant's legal  title. 

STONE,  C.  J.— On  the  2d  day  of  November,  1867,  George 
W.  Caperton  executed  a  deed  of  conveyance  to  his  four  sons, 
Adam  H.,  Hugh  E.,  Samuel,  and  John  F.  Caperton,  by  which 
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he  conveyed  to  them,  with  warranty,  a  tract  of  more  than 
eight  hundred  acres  of  land,  on  a  recited  valuable  consider- 
ation of  over  two  thousand  dollars.  The  grantees  were 
four  of  eleven  children  of  the  said  George  W.,  the  fruit  of 
his  first  marriage.  He  had  married  a  second  time,  and  the 
second  wife,  Delaney  Gaperton,  filled  that  relation  when  the 
deed  was  made,  and  did  not  join  in  the  conveyance,  or  other- 
wise relinquish  her  dower.  The  said  George  W.  died  July 
8,  1868,  leaving  Delaney,  his  widow,  sui*viving  him.  By 
her  he  had  andleft  four  children,  one  of  them  of  posthumous 
birth.  Hugh  Caperton,  one  of  the  grantees  in  the  deed, 
died  October  23, 1867,  before  the  death  of  his  father,  George 
W. ;  and  John  F.,  another  of  the  grantees,  died  August  10, 
1868.  Neither  of  these  left  lineal  descendents,  and  their 
brothers  and  sisters  became  their  heirs  at  law. 

On  the  31st  day  of  May,  1870,  Adam  H.  Caperton  and 
Sam.  Caperton  had  an  agreement  with  Mrs.  Delaney  Caper- 
ton, the  widow,  by  which  they  agreed  *to  convey  to  her  one 
hundred  and  five  acres,  the  land  in  controversy  in  this 
suit — part  of  the  tract  conveyed  by  Geo.  W.  Caperton  to  his 
four  sons — in  consideration  of  which  she  agreed  to  relinquish 
her  dower  claim  to  the  residue  of  the  tract.  They  attempt- 
ed to  carry  this  agreement  into  execution.  Adam  and  Sam, 
describing  themselves  as  "surviving  partners  with  Hugh  E. 
Caperton  and  John  F.  Caperton,  deceased,"  executed  a  pa- 
per, by  which  they  attempted  to  convey  to  Delaney  Caperton 
the  lands  herein  sued  for;  and  she,  at  the  same  time,  by 
written  instrument,  attempted  to  relinquish  to  them  her 
dower  interest  in  the  residue  of  the  lands.  Each  of  these 
instruments  is  correct  in  form  to  accomplish  the  purpose 
attempted,  but  each  was  and  is  inoperative,  as  a  conveyance 
of  title,  because  each  is  without  subscribing  witnesses,  and 
without  certificate  of  acknowledgment. — 3  Brick.  Dig.  297, 
§  11.  By  the  terms  of  this  agreement,  each  of  these  in- 
struments was  the  consideration  of  the  other,  but  neither 
conveyed  a  legal  title.  No  purchase-money  remained  unpaid 
from  Mrs.  Caperton,  for  by  the  agreement  she  was  to  pay 
none.  The  imperfectly  executed  deed  to  her  was  a  sufficient 
executory  agreement  to  convey,  took  it  without  the  influence 
of  the  statute  of  frauds,  and  chancery  would  compel  its 
specific  performance. — Jenkins  v.  Harrison^  66  Ala.  345; 
Roney  v.  Moss^  74  Ala.  390.  There  are  other  provisions  of 
this  agreement  which  we  will  notice  further  on. 

The  proof  is  clear  and  undisputed,  that  on  the  making  of 
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this  agreement — May  31,  1870 — Mrs.  Delaney  Caperton 
went  into  immediate  possession  of  the  one  hundred  and  five 
acres  of  land  attempted  to  be  conveyed  to  her,  and  that  she 
held  the  same  in  her  own  individual,  independent  right  until 
her  death  in  1885.  Sam.  Caperton  proves  this  himself,  and 
proves  further  that  he  owned  lands  adjoining,  and  her  pos- 
session and  right  of  possession  were  never  questioned  during 
her  life.  Other  testimony  proves  that,  during  that  time,  she 
received  and  enjoyed  the  income  and  profits,  aud  held  exclu- 
sive and  notorious  possession  and  control  of  the  premises  as 
of  right,  and  exercised  the  customary  acts  of  ownership. 
She  became  an  adverse  holder  from  the  time  she  took  pos- 
session, and  asserted  rightful  ownership,  and  from  that  time 
the  ten  years  statute  of  limitations  commenced  to  run  in  her 
favor. — PoHs  i\  Coleman,  67  Ala.  221;  Tillman  v.  Spann, 
68  Ala.  102;  Morgan  v.  Casey,  73  Ala.  222. 

Nor  can  it  be  said  that  she  entered  and  held  as  dowress. 
There  was  no  allotment  of  dower,  and  no  proceedings  were 
instituted  looking  to  that  result.  She  entered  pursuant  to 
the  agreement  with  Adam  and  Sam.  Caperton ;  and  there  is 
no  pretense  that  there  was  ever  any  change  of  the  terms 
under  which  she  held,  by  any  consent  or  act  of  hers.  This, 
after  ten  years  of  such  holding,  gave  her  not  only  a  right  to 
defend  against  any  adversary  claim,  no  matter  how  well 
fortified  it  might  be  by  a  documentary  title,  but  it  went 
further,  and  clothed  her  with  a  title  on  which  she  could 
maintain  a  suit,  even  against  the  holder  of  a  perfect  paper 
title,— Coker  t\  Ferqtison,  70  Ala.  284;  3  Brick.  Dig.  621, 
^§  63,  68,  69;  Black  v.  Coal  &  Coke  Co.,  85  Ala.  504. 

The  title  which  Mrs.  Caperton  had  acquired  by  adverse 
holding,  was  the  only  legal  title  she  held — the  only  title  we 
can  consider  in  this  action  at  law.  She  died  the  holder  of  a 
legal  title  acquired  by  adverse  holding ;  and  at  her  death 
that  title  devolved  immediately  on  her  heirs  at  law,  and 
armed  them  with  the  same  right  to  sue  and  defend,  which 
she  could  assert  if  living.— 3  Brick.  Dig.  325,  §§  33,  34. 

There  are  other  features  of  this  case  which  must  not  be 
overlooked.  When  Adam  and  Sam  Caperton  contracted  with 
Mrs.  Delaney  Caperton  in  reference  to  her  dower,  they  sub- 
scribed themselves  as  "surviving  partners."  This  language 
favors  the  conclusion,  that  their  interpretation  of  their  fath- 
er's deed  was,  that  it  conveyed  the  title  to  the  four  brothers 
as  joint  tenants,  and  that  they  as  survivors  had  succeeded  to 
the  entire  estate.  If  this  was  their  construction  of  the  doed, 
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they  fell  into  an  error.  They  took,  under  our  statute,  as 
tenants  in  common,  between  whom  the  right  of  survivorship 
does  not  obtain.— 3  Brick.  Dig.  692,  §|  98  ei  seq.  It  foU 
lows,  that  the  attempted  conveyance  by  Adam  and  Sam. 
Caperton  only  bound  their  two  one-fourth  interests,  equal  to 
one  undivided  half,  and  left  the  remaining  undivided  half  to 
descend  equally  and  alike  to  all  the  heirs  at  law  of  Hugh  E. 
and  John  F.  Caperton,  deceased,  with  no  discrimination 
between  the  whole  and  the  half  blood.  Some  of  them  were 
possibly  minors,  and  possibly  some  had  died,  leaving  minor 
descendants.  The  record  does  not  inform  us  sufficiently. 
This  inquiry  may  aflfect  the  running  of  the  statute  of  limi- 
tations as  to  some  of  the  interests  which  it  seems  had  centered 
in  Sam.  Caperton — the  result  of  the  two  sales  under  the 
chancery  and  probate  decrees. 

In  Black  v.  Praii  Coal  &  Coke  Co.,  supra,  and  authorities 
therein  cited,  the  rule  for  determining  when  the  statute  is, 
and  when  it  is  not  suspended  as  to  persons  not  sui  juris,  is 
laid  down.  Mrs.  Caperton  had  acquired  a  perfect  title  by 
the  statute  of  limitations,  against  the  original  half  belong- 
ing to  Adam  and  Sam.  Cap*?i*ton.  and  against  all  the  heirs  at 
law  of  Hugh  E.  and  John  F.  Caperton  who  can  not  bring 
thefnselves  within  some  exception  to  the  statute  of  limita- 
tions. So,  to  this  extent,  the  plaintiffs  have  a  clear  right  to 
recover  in  this  action  at  law  against  Sam.  Caperton.  The 
precise  undivided  proportion  of  the  land  they  are  entitled  to 
recover  in  this  action,  the  record  does  not  enable  us  to  de- 
termine. 

Neither  the  suit  in  equity,  instituted  by  Euth  A.  Caperton, 
administratrix,  and  others,  nor  the  proceedings  in  the  Pro- 
bate Court  and  sale  under  it,  can  affect  the  legal  title  vested 
by  independent,  adverse  holding  in  Delaney  Caperton,  nor 
of  her  heirs,  on  whom  that  title  devolved  at  her  death.  She 
was  not  made  a  party  to  either  of  the  suits,  and  neither  she, 
nor  those  who  are  her  successors  in  legal  interest,  are,  as  to 
that  legal  interest,  concluded  thereby.  The  tract  of  one 
hundred  and  five  acres  involved  in  this  suit,  was  improperly 
included  in  the  probate  court  proceedings,  and  the  sale  for 
division  or  distribution.  As  we  have  shown,  the  claims  of 
Adam  and  Sam.  Caperton  to  the  land,  as  well  as  that  of  all 
the  other  heirs,  whose  rights  had  become  barred  under  the 
principles  declared  above,  had  vested  in  Mrs.  Delaney  Caper- 
ton by  adverse  holding,  and,  hence,  could  not  be  joined  with 
the  other  Ia^d9  in  one  and  the  same  proceeding,  having  for 
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its  object  the  partition  of  the  land,  or  its  sale  for  division 
or  distribution.  To  justify  proceedings  in  the  Probate  Court 
for  partition  of  lands,  or  for  a  sale  for  division,  each  part 
owner  must  be  interested  in  the  lands  sought  to  be  parti- 
tioned. 

The  deed  from  George  W.  Caperton  to  his  four  sons  de- 
vested out  of  him  all  title  to  the  lands  conveyed,  and  vested 
it  in  the  grantees.  There  could,  therefore,  be  no  one  claim- 
ing an  interest  in  the  lands  as  heirs  of  George  W.  Caperton. 
He  had  parted  with  the  title,  and  thereby  left  in  himself  no 
estate  to  ti'ansfer.  When  Hugh  E.  and  John  F.  Caperton 
died,  each  the  holder  of  an  undivided  fourth  interest  in  the 
lands,  their  living  brothers  and  sisters,  and  the  descendants, 
if  any,  of  such  as  had  died,  became  inheritors  from  them, 
and  not  from  George  W.  Caperton,  their  father.  So,  it  was 
the  tenancy  in  common,  created  by  the  devolution  of  the  title 
of  Hugh  E.  and  John  F.  Caperton  on  their  deaths,  which 
gave  rise  to  the  partition  proceedings  in  the  Probate  Court. 
No  part  of  their  interest  or  title  devolving  on  Mrs.  Delaney 
Caperton,  she  was  not,  and  could  not  be  classed  as  an  in- 
heritor from  either  of  them ;  and  hence  her  possession  could 
not  be  as  heir,  or  as  one  of  the  tenants  in  common.  If  it 
had  been,  possibly  it  would  require  twenty  years  of  hostile, 
adversary  holding  by  her,  to  bar  the  partition  proceedings. 
Bozcman  v,  Bozrmcni,  82  Ala.  389.  But  we  need  not  decide 
this,  as  she  filled  no  such  relation.  She  held  in  indejiendent 
claim  of  right,  and  hostile  to  the  whole  world,  except  her 
own  children,  as  we  shall  hereafter  show. 

The  only  legal  title  in  the  lands  in  controversy,  which  Sam. 
Caperton  can  maintain,  are  those  possible  interests  in  the 
descent  from  Hugh  E.  and  John  F.  Caj>erton,  which,  by 
reason  of  exceptions  from  the  statute  of  limitations,  were  not 
barred  by  Mrs.  Delaney  Caperton's  long  adverse  holding. 
The  legal  title  to  these  possible  interests,  it  would  seem, 
vested  in  Sam.  Caperton  by  virtue  of  his  purchases,  and  these 
can  not  be  recovered  in  this  action  at  law. 

The  lands  in  controversy  were  let  to  rent  for  the  year  1885, 
by  Rudder,  acting  as  agent  of  Mrs.  Delaney  Caperton. 
During  the  year,  and  before  the  rent  matured,  Mrs.  Caper- 
ton died,  leaving  four  surviving  heirs  at  law;  one  daughter, 
Mrs.  Love,  and  three  grandchildren,  offspring  of  her  other 
daughters,  who  had  previously  died.  When  +he  rent  ma- 
tured. Rudder,  the  agent,  collected  it  of  the  tenant,  and  had 
it  in  hand.     The  said  fours  heirs  at  law  of   Mrs.  Caperton 
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claimed  the  money,  on  two  grounds:  first,  as  express  remain- 
der-men under  the  deed  of  Mrs.  Caperton ;  and  second,  as 
her  heirs  at  law.  Sam.  Caperton  also  asserted  claim  to  the 
rent  money,  claiming  that  the  land  was  his,  and  that  the  rent 
should  follow  the  title.  He  rested  his  claim  on  the  several 
alleged  chains  of  title  referred  to  above — namely,  the  titles 
acquired  under  the  chancery  sales,  and  under  the  probate  sale 
for  division.  He  had  acquired  these  several  titles  before  the 
death  of  Mrs.  Caperton  in  1885.  So,  as  we  have  said,  each 
party  claimed  the  rent  money,  as  an  incident  to  the  claim  and 
title  each  asserted. 

Kudder,  having  the  money,  and  being  only  a  stake-holder, 
in  March,  1886,  filed  his  bill  of  interpleader,  making  the 
said  Sam.  Caperton  and  the  said  heirs  at  law  of  Delaney  Ca- 
perton, the  plaintiffs  in  this  suit,  parties  defendant,  and 
prayed  that  they  be  decreed  to  interplead,  and  determine 
which  party  was  entitled  to  the  rent  money.  No  defect  in 
the  bill  of  interpleader  is  |)ointed  out,  and  none  is  perceived. 
The  chancellor  entertained  the  bill,  and  the  parties  did  inter- 
plead. In  March,  1887,  he  rendered  his  final  decree  in  the 
cause.  In  his  decree,  the  chancellor  said:  *'Samuel  Caper- 
ton has  not  been  successful  in  sustaining  his  right  to  the 
money  due  for  the  rent  of  said  land  for  1885.  These  rents 
would  follow  the  title."  He  decreed  that  the  rent  money 
should  be  paid  the  said  heirs  at  law  of  Delaney  Caperton, 
and  that  Sam.  Caperton  should  pay  the  costs.  The  case  had 
been  submitted  "on  register's  report,  pleadings  and  proof,  as 
noted  by  the  register,  for  final  decree." 

Sam.  Caperton  appealed  to  this  court,  and  the  decree  of  the 
chancellor  was  aflirmed. — Caperion  v.  Hall,  83  Ala.  171. 
This  court,  without  passing  on  the  legal  title  of  Delaney  Ca- 
perton's  heirs,  speaking  of  the  unattested  instrument  which 
Adam  and  Sam.  Caperton  had  given  to  Delaney  in  1870,  said: 
"The  instrument  operates  to  confer  on  appellees  an  equita- 
ble title,  and  a  consequent  claim  to  the  rent,  which  equity 
will  regard  and  uphold."  We  then  proceeded  to  declare, 
that  the  claim  of  Delaney  Caperton' s  heirs  was,  in  equity, 
paramount  to  all  claim  and  right  of  Sam.  Caperton  in  the 
very  lands  in  controversy  in  this  suit,  and  upon  the  very  title 
here  relied  on,  and  that,  as  a  consequence,  they  were  entitled 
to  the  rents.  The  case  was  decided  in  this  court  on  the 
equity  feature  of  the  very  title  in  issue  in  this  case,  and  be- 
tween identically  the  same  parties ;  and  it  was  held  that  the 
equitable  title  of  the  plaintififs  in  this   action  is  superior  to 
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Sam.  Caperton's  title.  This  is  res  judicata^  and  is  conclusive 
on  him  in  any  and  all  proceedings  between  them  involving 
the  same  title. — Liddell  v.  Chidesier,  84  Ala.  500. 

The  imperfectly  executed  instrument  from  Adam  and  Sam. 
Caperton  to  Mrs.  Delaney  Caperton  assumes  to  convey  the 
land  to  her  for  life,  remainder  to  her  children.  That  is  the 
instrument  which  was  construed  in  Caperton  v.  Hall,  83  Ala. 
171.  Should  Sam.  Caperton,  in  the  future  trial  of  this  case, 
be  able  to  show  that  he  has  an  unbarred  legal  title  to  any 
undivided  part  of  the  land  sued  for,  and  thus  partially  defeat 
a  recovery  in  this  suit,  he  will  be  but  a  trustee  of  the  legal 
title  so  vested  in  him,  and  on  a  proper  bill  by  the  heirs  it 
will  be  devested  out  of  him,  and  vested  in  them.  This,  on 
the  principle  that  this  question  is  res  judicata^  and  is  not 
open  to  further  controversy. 

The  Circuit  Court  erred  in  giving  the  general  charge  in 
favor  of  the  defendant. 

Eeversed  and  remanded. 


g  fSl        Sparks  v.  Woodstock  Iron  and  Steel 
JJ  Company. 

I  87    2M 

ju3_jBw  Bill  in  EquHy  for  Specific   Ejcecution   of   Defective  Con- 

veyance, 

1.  Specific  execution  of  defective  instrument,  as  agreement  to  convey. 
When  a  written  instrument,  purportinif  to  convey  land,  is  signed  by  the 
grantor,  and  has  all  the  elements  of  a  valid  deed,  except  in  the  neces- 
sary attestation  of  sabscribing  witnesses,  a  court  of  equity  will  spe- 
cifically enforce  it,  against  the  heirs  of  the  deceased  trrantor,  as  an 
agreement  to  convey,  unless  some  sufficient  reason  is  shown  why  spe- 
cific performance  should  not  be  decreed. 

2.  Same;  case  at  bar. — On  the  evidence  shown  by  the  record  in  this 
case,  the  court  holds  that  the  written  instrument  souj^ht  to  be  enforced 
against  the  heirs  of  the  deceased  grantor  was  signed  by  her  voluntarily, 
with  full  knowledge  of  its  contents,  was  founded  on  an  adequate  con- 
sideration, and  was  fair,  just  and  reasonable  in  all  of  its  parts ;  and  that 
the  charges  of  fraud,  duress,  and  unfair  advantage,  set  up  in  the  answer, 
are  not  sustaint^d. 

3.  Organization  of  corporation, — Under  statutory  provisions  relating 
to  the  formation  of  private  corporations  for  business  purposes  (Code, 
1876,  §  1807),  the  judge  of  probate  is  required,  "upon  the  completion  of 
the  organization  of  the  company,"  as  shown  by  the  certified  statement 
to  him,  to  issue  a  certificate  of  the  fact  that  the  company  is  fully  organ- 
ized, and  is  authorized  to  commence  business  under  its  charter;  but  this 
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certificate  is  not  a  condition  precedent  to  the  complete  organization  of 
the  company,  and  the  want  of  it  does  not  establish  the  plea  of  nul  tiel 
corporation,  in  an  action  brought  by  the  company. 

AppEAii  from  the  Chancery  Court  of  Calhoun. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  26th  February,  1888, 
by  the  Woodstock  Iron  and  Steel  Company,  and  the  Annis- 
ton  City  Land  Company,  two  private  corporations  organized 
nnder  the  general  statutes,  against  Mrs.  Eliza  A.  Sparks  and 
others,  heirs  at  law  of  Mrs.  Sallie  J.  W.  McAdams,  deceased ; 
and  sought  the  specific  execution  of  a  defective  conveyance 
of  a  tract  of  land,  executed  by  Mrs.  McAdams  in  her  life- 
time to  George  W.  Brannon,  under  whom  the  complainants 
derived  title ;  also,  a  divestiture  of  the  legal  title  out  of  the 
defendants,  and  an  injunction  of  an  action  at  law  which  they 
had  brought  to  recover  the  land.  The  written  instrument 
of  which  a  specific  execution  was  sought,  and  which  was 
dated  October,  1884,  conveyed  to  said  Brannon,  with  cove- 
nants of  warranty,  a  tract  of  land  containing  forty  acres, 
on  the  recited  consideration  of  $300  in  hand  paid,  "and  the 
further  consideration  that  the  said  party  of  the  second  part 
has  agreed  and  by  these  presents  does  agree  and  bind  himself, 
to  take  care  of  her  [the  grantor],  and  to  provide  for  her 
support  and  maintenance  during  her  life;"  and  it  was  signed 
by  the  grantor,  and  attested  by  two  subscribing  witnesses, 
each  signing  by  mark  only ;  but  there  was  no  attesting  wit- 
ness to  their  signatures,  or  marks.  The  complainants  alleged 
that  Brannon  paid  the  $300  as  recited,  and  took  care  of  Mrs. 
McAdams  until  her  deat^  in  May,  1885 ;  and  that  he  con- 
tinued in  the  possession  of  the  land  until  August  2Gth,  1886, 
when  he  sold  and  conveyed  to  the  Woodstock  Iron  &  Steel 
Company,  who  afterwards  sold  and  conveyed  a  part  of  the 
land  to  the  Anniston  City  Land  Company. 

The  defendants  answered  the  bill,  and  denied  both-  the 
execution  and  the  validity  of  the  said  written  instrument ; 
alleging  that,  if  Mrs.  McAdams  ever  signed  it,  she  did  so  in 
ignorance  of  its  contents,  and  when  she  was  mentally  inca- 
pable of  making  any  contract;  that  the  instrument  was  pro- 
cured from  her  by  fraud,  duress,  and  undue  influence,  and 
was  not  supported  by  an  adequate  consideration ;  and  they 
also  filed  a  special  plea  of  nul  iiel  corporation,  denying  that 
the  Woodstock  Iron  &  Steel  Company  was  ever  legally  in- 
corporated. 

The  complainants  produced  a  transcript  from  the  records 
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of  the  Probate  Court  containing  the  proceedings  relating  to  the 
organization  of  the  Woodstock  Iron  &  Steel  Company,  set- 
ting out — 1st,  the  articles  of  incorporation,  which  stated  the 
names  of  the  corporators,  the  name  and  business  of  the  pro- 
posed corporation,  &c. ;  2d,  the  written  order  of  the  probate 
judge,  appointing  two  of  the  corporators  as  commissioners 
to  open  books  of  subscription,  and  to  make  report  of  their 
proceedings;  3d,  the  report  of  the  commissioners  showing 
their  proceedings,  and  stating  the  names  of  the  subscribers, 
with  the  amount  subscribed  and  paid  in,  and  the  names  of 
officers  elected;  4th,  an  order  by  the  probate  judge,  reciting 
the  filing  of  the  report,  '*that  a  certificate  of  authority  issue 
to  said  company  authorizing  them  to  proceed  to  business  as 
set  out  in  its  declaration,  and  according  to  law."  A  great 
deal  of  evidence  was  taken  by  each  of  the  parties,  showing 
the  circumstances  attending  the  execution  of  the  written  in- 
strument by  Mrs.  McAdams,  the  relations  then  existing 
between  her  and  Brannon,  her  pecuniary  condition,  and  her 
mental  and  physical  capacity.  A  summary  of  this  evidence, 
if  possible  within  the  limits  of  a  report,  is  not  necessary  to 
an  understanding  of  the  opinion  of  the  court,  and  therefore 
is  not  attempted;  and  the  arguments  of  counsel,  addressed 
chiefly  to  a  discussion  of  the  evidence,  are  omitted  for  the 
same  reason. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainants,  as  prayed;  and  his 
decree  is  here  assigned  as  error. 

Brothers,  Willett  &  Willett,  for  appellants. — ( 1. )  The 
Woodstock  Iron  &  Steel  Company,  claiming  incorporation 
under  the  general  statutes,  must  show  a  substantial  compli- 
ance with  all  statutory  requisitions.  The  proceedings  shown 
by  the  transcript  from  the  Probate  Court  are  fatally  defec- 
tive, because — 1st,  the  report  of  the  commissioners,  or  board 
of  corporators,  does  not  show  that,  at  the  meeting  held  for 
the  purpose  of  organizing  and  electing  officers,  a  majority 
in  value  of  the  subscribers  were  present,  either  in  person  or 
by  proxy ;  and,  2d,  no  certificate  appears  to  have  been  issued 
by  the  probate  judge,  and  his  order  is  not  the  equivalent  of 
a  certificate. — 1  Mor.  Corp.,  §§  27,  15;  People  u.  Selfridge^ 
52  Cal.  331 ;  Factory  Asso,  v.  Clarke^  61  Maine,  351 ;  Stowe 
V,  Flagg,  T2  111.  397;  Field  v.  Cook,  16  La.  Ann.  153; 
Bridge  Co,  v.  Wood,  14  Geo.  84;  17  Cal.  136.  (2.)  Spe- 
cific performance  is  not  a  matter  of  right,  but  is  a  matter  of 
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sonnd  judicial  discretion,  as  determined  by  the  circnmstan- 
ces  of  each  particular  case ;  and  it  will  not  be  granted,  where 
there  is  a  suspicion  of  fraud,  undue  influence,  or  improper 
advantage ;  nor  where  there  is  inadequacy  of  consideration, 
and  the  contract  is  not  fair,  just  and  reasonable  in  all  its 
parts. — Irwin  v.   Bailey,  72   Ala.  467;  Moon  v.  Crawder, 

72  Ala.  79;  Derrick  v.  Monette,  73  Ala.  75;  Gould  v.  Wo- 
inack,  2  Ala.  83;  Radcliffe  v,  Warrington,  12  Vesey,  332; 
Willard  v.  Tayloe,  8  Wall.  565;  Manning  t;.  Wadsworth, 
4  Md.  59;  21  Gratt.   23;  38  N.  H.  400;  5  Harr.  Del.  74; 

73  111.  63;  43  Iowa,  43;  Blackwilder  v.  Loveless,  21  Ala. 
371;  8  Vesey,  337;  14  Vesey,  273;  3  M.  &  K.  339;  2  Sch. 
&  L.  31;  1  H.  L.  Cases,  724;  2  Strob.  Eq.  72;  1  N.  J.  Eq. 
320;  21  Barb.  381;  20  N.  Y.  184;  12  Wise.  382;  9  N.  J. 
Eq.  332;  40  Miss.  507;  20  Md.  482;  2  Jones  Eq.  (N.  C.) 
224;  9  N.  J.  Eq.  332;  Lester  v.  Mahan,  25  Ala.  445;  Ship- 
man  V,  Fumiss,  69  Ala.  555 ;  Thompson  v.  Lee,  31  Ala. 
292;  Meyer  v.  Miichell,  75  Ala.  475.  (3.)  An  application 
of  these  principles  to  the  facts  of  this  case,  as  disclosed  by 
the  evidence,  is  fatal  to  the  plaintiflPs'  case. 

Caldwell  &  Johnston,  Cassaby  &  Black  well,  and  Knox 
&  Bowie,  can/ra,  cited  Goodlett  v.  Hansell,  66  Ala.  159; 
Chambers  v,  Ala,  Iron  Co.,  67  Ala.  353;  Thames  v.  Remberf, 
63  Ala.  561;  67  Ala.  353;  76  Ala.  222. 

SOMERVILLE,  J.— 1.  The  instrument  bearing  date  Oc- 
tober  20th,  1884,  purporting  to  convey  the  land  in  contro- 
versy to  Brannon  by  Mrs.  McAdams,  as  grantor,  has  every 
element  of  a  good  and  valid  deed  of  conveyance,  except  as 
to  its  attestation  by  the  requisite  witnesses.  It  is  defective 
in  the  latter  particular,  on  the  ground  that  neither  of  the 
attesting  witnesses  wrote  their  names,  but  the  name  of  each 
was  written  by  some  one  else,  and  was  authenticated  only  by 
the  making  of  the  witnesses'  "marks"  respectively.  If 
actually  signed  by  the  grantor,  it  was  good  nevertheless,  as 
an  agreement  to  convey,  and  a  court  of  equity  will  enforce 
its  specific  execution  by  compelling  the  heirs  of  the  deceased 
grantor  to  convey,  unless  some  sufficient  reason  is  shown 
why  this  divestiture  of  title  should  not  be  decreed. — Code, 
1886,  §  1789;  Eoneyv.  Moss,  74  Ala.  390;  3  Brick.  Dig.  p. 
362,  §  435. 

2.  We  have  examined  and  weighed  the  testimony  in  the 
case,  and  are  of  opinion  that  it  shows  satisfactorily  that  the 
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instrument  was  voluntarily  signed  by  the  grantor,  Mrs.  Mc- 
Adams,  with  a  full  knowledge  of  its  contents,  and  that  she 
was  of  sound  mind  at  the  time  of  its  execution.  The  pre- 
ponderance of  the  testimony,  moreover,  favors  the  conclusion 
reached  by  the  chancellor,  that  the  consideration  shown  to 
have  been  satisfied  in  money  and  services  by  the  grantee, 
Brannon,  under  whom  the  appellees  claim  title,  was  of  a 
character  to  render  the  contract  not  only  fair,  just  and  rea- 
sonable in  all  its  parts,  but  one  that  was,  under  the  peculiar 
circumstances,  quite  advantageous  to  the  grantor.  The 
charge  of  fraud,  duress,  or  unfair  advantage,  is  not,  in  our 
judgment,  supported  by  the  evidence. 

3.  The  contention  that  the  Woodstock  Iron-  and  Steel 
Company,  one  of  the  complainants  in  the  bill,  is  not  a  legally 
organized  corporation,  is  not  well  taken.  It  is  not  denied 
that  all  proper  steps  were  taken  to  organize  the  company 
under  the  statute  relating  to  business  corporations,  except 
the  issue  of  the  requisite  certificaie  of  organization  required 
by  section  1807  of  the  Code  of  1876.  It  is  shown  that  the 
proceedings  as  to  organization,  regular  in  form,  were  certi- 
fied by  the  directors  to  the  probate  judge,  which  was  required 
to  be  done  by  this  section  of  the  Code,  "upon  the  comple- 
tion of  the  organization  of  the  company,"  and  after  the 
payment  of  twenty  per  cent  of  the  capital  subscribed.  The 
judge  was  requested  to  issue  the  certificate,  and  made  an 
order  that  it  should  issue.  The  provision  of  the  statute  is, 
that,  after  these  steps  are  taken,  the  probate  judge  "shall  issue 
to  the  company  a  certificate  that  they  have  fully  organized  ac- 
cording to  the  laws  of  Alabama,  under  the  name  and  for  the 
purposes  indicated  in  their  written  declaration,  and  that  they 
are  fully  authori2;ed  to  commence  business  under  their  char- 
ter."—Code,  1876,  §  1807.  The  duty  of  the  probate  judge, 
in  this  particular,  was  ministerial,  and  mandamus  would 
clearly  lie  to  compel  its  performance. — 1  Morawetz  on  Corp. 
(2d  Ed.)  §  15.  This  certificate  was  not  a  condition  prece- 
dent to  the  company's  incorporation  becoming  complete  un- 
der the  statute,  but  it  is  the  mere  evidence  of  the  fact  that 
it  had  already  become  so.  The  very  language  of  the  statute, 
on  the  contrary,  shows  the  legislative  intention  to  be,  that 
such  a  certificate  could  only  issue  "upon  the  completion  of 
the  organization  of  the  company."  Whether  necessary  to 
a  license,  or  pre- requisite  of  the  right  to  carry  on  business 
after  organization,  is  another  question,  which  can  not  affect 
the  rightful  existence  of  the  corporation — the  only  inquiry 
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here  raised  by  the  defendants'  ^lea  of  nul  Uel  corporaiion. 
1  Morawetz  on  Corp.  §§  29,  27,  30. 

We  discover  no  error  in  the  decree  of  the  chancellor, 
granting  relief  prayed  by  the  complainants,  and  it  is  affirmed. 


Peddy  v.  Street. 

Motion  io  Subsiitute  Record  of  Destroyed  Judgment, 

1.  Amendment  by  striking  out  part  oj  papers, — On  motion  to  substi- 
tute a  judgment,  the  record  of  which  has  been  lost  or  destroyed,  an 
amendment  may  be  allowed  striking;  out  the  summons  and  complaint 
as  a  part,  <>f  the  papers  to  be  substituted. 

2.  Defenses  against  substitution. — On  motion  to  substitute  the  record 
of  a  judjrment  which  has  been  lost  or  destroyed,  the  copy  proposed  to 
be  substituted  reciting  the  service  of  process  on  the  defendant,  he  may 
controvert  the  correctness  of  the  copy  in  this  partirular,  but  not  ihe 
recitals  of  the  original  judgment  as  t(i  the  service  of  process  on  him. 

Appeal  from  the  Circuit  Court  of  Clay. 
Tried  before  the  Hon.  Leroy  F.  Box. 

Watts  &  Son,  for  appellant 

CLOPTON,  J. — This  is  an  appeal  from  an  order  of  the 
Circuit  Court,  substituting  the  record  of  a  destroyed  judg- 
ment rendered  at  the  Fall  term,  1869,  of  the  same  court. 
The  proceedings,  as  originally  instituted,  also  sought  to  sub- 
stitute the  summons  and  complaint  in  the  cause  in  which  the 
judgment  was  rendered.  The  motion  for  substitution  was 
amended  by  striking  out  so  much  as  referred  to  the  summons 
and  complaint  The  movant  certainly  had  the  right  to  aban- 
don the  whole,  or  any  part  of  his  application;  and  the 
amendment  was  merely  an  abandonment  of  the  part  stricken 
out     We  discover  no  valid  objection  to  the  amendment 

The  appellant  appeared,  and  filed  pleas,  setting  up  that  a 
copy  of  the  summons  and  complaint  in  the  original  suit  was 
not  served  on  him;  that  he  had  no  notice  of  such  suit;  and 
that  the  court,  in  rendering  judgment,  did  not  have  jurisdic- 
tion of  his  person.  The  judgment  proposed  to  be  substituted 
recites,  that  a  copy  of  the  summons  and  complaint  was  served 
on  appellant.  On  a  motion  to  substitute,  appellant  can  not 
contest  the  truth  of  the  recitals  of  the  record,  though  he  may 
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show  that  the  lost  or  destroyed  record  did  not  contain  such 
recitals.  On  such  motion,  the  court  does  not  render,  or  re- 
vive the  judgment;  but  merely  supplies  the  record  evidence 
of  one  already  in  existence.  The  whole  purpose  is  to  re- 
establish evidence  of  its  existence,  in  itself  conclusive,  and 
to  dispense  with  the  necessity  of  resorting  to  secondary  evi- 
dence.— May  V.  Par  ham,  68  Ala.  253.  If  the  court  is  fully 
satisfied  by  the  proof  as  to  the  correctness  of  the  proposed 
substitute,  it  will  order  the  judgment  enrolled  as  it  stood 
originally ;  and  when  enrolled,  it  possesses  neither  more  nor 
less  validity  than  the  original  judgment. — Aikiiismi  v.  Keel, 
25  Ala.  551;  Lilly  v,  Larkin,  66  Ala.  110;  Ward  v.  State, 
78  Ala.  455.  On  a  proceeding  to  substitute  a  lost  record,  the 
court  can  not  consider  a  collateral  issue. 
Affirmed. 
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117    43S 

-^  Final  Seitlement  of  Execuior^s  Accounts. 

1.  What  18  revisahle;  matters  of  record,  shown  only  by  bill  of  excep- 
tions.— On  appeal  from  a  probate  decree  rendered  on  final  settlement  of 
an  executor's  accounts,  this  court  can  not  consider  an  assignment  of 
error  based  on  an  order  setting  aside  a  prior  decree  allowing  a  claina  of 
exemptions  filed  by  the  widow,  when  such  order,  and  the  decree  setting 
it  asiae,  are  shown  only  by  the  bill  of  exceptions ;  though  the  court  may 
consider  the  transcript  as  showing  the  fact  that  tlie  claim  was  filed,  its 
date,  and  the  property  embraced  in  it. 

2.  Exemptions  of  personalty  iii  favor  of  widow  and  chHdren. — A  lib- 
eral construction  has  always  been  given  to  the  statutory  provisions 
allowing  exemptions  to  the  widow  and  minor  children  of  deceased  debt- 
ors ;  the  right  is  not  made  to  depend  on  a  dissent  from  the  will,  making 
a  testamentary  provision  for  their  support;  the  claim  is  allowed  to  at- 
tach to  any  kind  of  personal  property,  or  to  the  proceeds  of  any  personal 
property  which  has  been  sold  or  exchanged  by  the  personal  representa- 
tive ;  and  if  the  whole  of  the  personal  property  does  not  exceed  $1,000 
in  value,  and  is  in  the  possession  of  the  widow,  her  right,  of  exemption 
does  not  require  a  selection,  or  formal  claim,  to  perfect  it.  But,  when  no 
claim  of  exemptions  has  been  interposed,  a  sale  by  the  personal  repre- 
sentative, if  made  by  authority,  cuts  off  the  right  of  exemption ;  though, 
if  made  without  authority,  the  property  may  be  recovered  by  a  succeed- 
ing administrator,  and  again  become  subject  to  a  claim  of  exemption. 

3.  Executor^ s  power  to  sell  property  under  will. — A  testamentrry  pro- 
vision d  recting  that  all  of  the  testator's  property,  real,  personal  and 

•  mixed,  shall  be  collected  together  by  the  executor,  and  used  in  tlie  set- 
tlement of  debts,  and  that  any  residue,  after  the  settlement  of  debts, 
shall  be  equally  distributed  among  his  children,  does  not  confer  any 
other  or  greater  power  of  sale  than  is  given  by  statutory  provisions. 
Vol.  lxxxvxi. 
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4.  Executor^s  authority  to  sell  personalty, — Independent  of  testament- 
ary provisions,  an  executor  has  the  full  legal  title  to  all  choses  in  action, 
and  may  dispose  of  them  absolutely  without  an  order  of  court;  but  he 
has  not  such  power  to  dispose  of  the  tangible  personal  property,  and  his 
sale  without  an  order  of  couit  does  not  affect  the  right  of  exemption  of 
the  widow  and  children. 

6.  Payment  of  taxes  by  executor.— kn  executor  is  entitled,  on  final  set- 
tlement of  his  accounts,  to  a  credit  for  taxes  paid  by  him  which  were 
assessed  during  the  year  of  the  testator's  death. 

6.  Allowance  to  executor,  for  costs  paid. — It  being  the  duty  of  an  ex- 
ecutor to  collect,  by  suit  or  otherwise,  debts  due  the  estate,  he  is  enti- 
tled to  a  credit  on  final  settlement,  as  against  the  widow  and  children, 
for  costs  paid  in  prosecuting  a  suit. against  a  debtor. 

x4ppeal  from  the  Probate  Court  of  Marshall. 

Heard  before  the  Hon.  Thos.  A.  Street. 

In  the  matter  of  the  estate  of  Elisha  K  Chandler,  de- 
ceased, on  final  settlement  of  the  accounts  and  vouchers  of 
John  D.  Chandler  as  executor,  which  were  contested  by  the 
widow  and  minor  children  of  said  decedent.  The  record 
proper  shows  that  the  executor  filed  his  accounts  and  vouch- 
ers for  a  settlement  in  January,  1888,  and  the  12th  March 
was  then  appointed  as  the  day  for  a  final  settlement;  that  the 
settlement  was  continued  from  one  day  to  another,  until  June 
11th,  when  a  final  settlement  was  made,  and  a  decree  ren- 
dered, ascertaining  a  balance  of  $72.70  in  favor  of  the  execu- 
tor. On  the  settlement,  as  the  bill  of  exceptions  states,  the 
executor  moved  the  court  to  set  aside  a  decree  which  had 
been  rendered  on  the  21st  November,  1887,  allowing  a  claim 
of  exemptions  filed  by  the  widow,  October  18tb,  1887,  in 
favor  of  herself  and  the  minor  children;  and  the  court 
granted  the  motion,  and  set  aside  that  decree,  against  the 
objection  and  exception  of  the  widow,  who  here  assigned  that 
ruling  as  error.  Entering  on  the  settlement  of  the  execu- 
tor's accounts  as  stated,  the  widow  objected  to  each  item  on 
each  side  of  the  account,  and  reserved  exceptions  to  the  allow- 
ance of  each  item ;  and  these  several  rulings  are  also  assigned 
as  error.  The  appellee  submitted  a  motion  to  strike  out  the 
first  assignment  of  error,  on  the  ground  that  the  appeal  was 
not  sued  out  from  the  decree  setting  aside  the  allowance  of 
exemptions,  and  that  decree  was  shown  only  by  the  bill  of 
exceptions ;  and  to  strike  out  the  other  assignments  of  error, 
because  the  record  does  not  show  that  the  appeal  is  taken 
from  the  decree  rendered  on  final  settlement  of  the  execu- 
tor's accounts. 

LusK  &  Bell,  for  appellant. 
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Watts  &  Son,  and  Jno.  G.  Winston,  contra. 

McCLELLAN,  J. — Considering  the  certificate  of  appeal 
in  connection  with  the  bond  in  this  case,  we  think  it  is  suffi- 
ciently shown  that  this  appeal  is  taken  from  the  decree  of  the 
court  below  on  the  final  settlement  of  the  appellee  as  executor 
of  E.  R.  Chandler,  deceased.  That  decree  appears  here  as 
from  the  record  of  the  primary  court,  and  the  motion  to  dis- 
miss this  appeal,  on  the  ground  that  it  is  prosecuted  from 
the  action  of  the  Probate  Court  in  reference  to  the  claim  of 
exemption,  and  that  the  decree  in  that  matter  is  shown  here 
only  by  the  bill  of  exceptions,  must  be  overruled.  There  is, 
however,  an  assignment  of  error,  directed  against  this  latter 
decree,  which  is  not  appealed  from ;  and  for  this  reason  that 
assignment  will  not  be  considered.  The  application  of  the 
widow  to  have  the  personal  property  set  apart  as  exempt  to 
her  and  the  minor  children,  the  decree  of  the  court  thereon, 
the  petition  of  the  executor  asking  that  that  decree  be  vaca- 
ted, and  the  order  granting  that  petition,  are  all  matters  of 
record  in  the  Probate  Court,  and  can  not  be  considered  by 
this  court,  for  the  purpose  of  reviewing  the  action  of  the 
court  below  in  that  behalf,  when  presented,  as  is  the  fact  in 
this  case,  only  by  the  bill  of  exceptions. — Ex  parte  Knight, 
61  Ala.  482;  Sfernan  t\  Marx,  58  Ala.  608. 

The  transcript  of  these  matters  of  record  may,  however, 
be  looked  to,  on  this  appeal,  as  showing  the  farts  that  such 
claim  was  filed,  its  date,  and  the  property  embraced  in  it. 

On  the  final  settlement  of  the  executor,  the  widow  appeared 
for  herself  and  the  minor  children,  and  objected  to  each 
item  on  both  sides  of  the  account,  on  the  ground  that  the 
debits  consisted  of  personal  property  exempted  from  admin- 
istration, and  the  credits  consisted  of  payments  made  out  of 
the  proceeds  of  such  exempt  property.  It  was  admitted  that 
the  personalty  of  the  estate  did  not  exceed  one  thousand 
dollars  in  value ;  that  that  part  of  it  charged  in  the  account 
against  the  executor,  had  been  disposed  of  by  him,  and  the 
proceeds  applied  to  the  payment  of  the  debts  of  the  estate, 
before  the  widow's  claim  of  exemption  was  filed;  and  that  all 
of  this  had  been  done  within  eighteen  months  after  grant  of 
letters  testamentary.  The  court  overruled  the  widow's 
objection,  and  passed  and  allowed  the  account  as  stated, 
bringing  down  a  small  balance  in  favor  of  the  executor. 
This  action  is  here  assigned  as  error. 

This  court  has  uniformily  given  a  liberal  construction  to 
Vol.  lxxivix. 
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the  statutes  allowing  exemptions  to  the  widow  and  minor 
children  of  decedents,  in  furtherance  of  the  manifest  legis- 
lative policy  to  secure,  as  far  as  possible,  the  comfort  and 
well-being  of  those  who,  without  the  protection  thus  afforded, 
might  be  left  in  want.  It  is  settled,  that  the  exemption 
secured  to  them  by  statute  is  not  defeated  by  testamentary 
provision  being  made  for  their  support;  and,  therefore,  that 
the  widow  is  not  required,  as  a  condition  to  securing  the 
statutory  right,  to  dissent  from  the  will  in  such  cases. 
Hubbard  v.  Russell,  78  Ala.  578;  Bell  v.  Bell,  84  Ala.  64. 
The  claim  may  attach  to  any  kind  of  personalty  belonging 
to  the  estate — chattels,  choses  in  action,  or  money — and  to 
the  proceeds  of  any  personal  property  which  has  been  sold 
or  exchanged  by  the  personal  representative. — Litile  v.  Mc- 
Pherson,  76  Ala.  556;  Dardenv,  Reese,  62  Ala.  311. 

But,  while  the  beneficent  purpose  of  the  statute  has  been 
recognized,  and  the  utmost  liberality  of  construction  has 
obtained  in  furtherance  of  its  objects,  it  is  well  settled,  that 
the  right  given  by  it,  like  all  other  statutory  exemptions, 
must  be  claimed,  and,  if  not  claimed  in  some  of  the  modes 
provided  by  or  within  the  contemplation  of  the  act,  it  will 
be  held  to  have  been  waived. — Henderson  v.  Tucker,  70  Ala. 
384;  Little  t\  McPherson,  76  Ala.  555.  The  exemption  will 
be  held  to  have  been  abandoned,  in  all  cases  in  which  there 
has  been  a  failure  on  the  part  of  the  widow,  the  guardian  of 
the  minors,  and  the  probate  judge,  through  commissioners, 
to  make  the  selection,  until,  in  consequence  of  such  neglect, 
the  personal  representative  subjects  the  property  to  admin- 
tration  for  the  payment  of  debts,  or  for  distribution. — Tucker 
V.  Henderson,  63  Ala.  280;  Henderson  v.  Tucker,  70  Ala. 
384;  Mitcham  v.  Moore,  73  Ala.  546. 

In  the  case  last  cited,  there  is  an  intimation,  that  the 
necessity  for  an  assertion  of  the  claim  is  not  the  same  in 
those  cases  where  the  whole  of  the  personal  property  of  the 
estate  does  not  exceed  one  thousand  dollars  in  value.  This 
suggestion  proceeds  more  on  the  situation  of  the  property, 
so  to  speak,  than  upon  any  consideration  of  its  value.  If 
the  whole  property  is  of  less  value  than  one  thousand  dol- 
lars, the  widow  would  be  entitled  to  all  of  it ;  and  if  she  had 
it  in  possession,  there  could  be  no  necessity  for  a  selection 
by  her,  the  guardian  of  the  minors,  or  commissioners ;  but, 
whether  the  value  be  greater  or  less  than  the  sum  named,  if 
the  property  be  not  in  the  possession  of  those  to  whom  it  is 
exempted,  a  claim  would  have  to  be  interposed,  to  defeat  the 
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executor's  qualified  right  to  sell  or  distribute  it  in  the  course 
of  administration. 

In  no  case  has  the  right  to  the  exemptions  been  admitted, 
after  the  property,  to  which  it  would  otherwise  have  attached, 
has  been  sold;  and  with  respect  to  exemption  in  lieu  of 
homestead,  the  tendency  is  to  hold  the  claim  waived,  unless 
made  before  a  decree  of  sale. — Seals  v.  Pheiffer,  84  A1«l  361 ; 
Toenes  t\  Moog,  78  Ala.  558.  To  have  the  effect  of  cutting 
off  the  claim  of  exemption,  however,  the  sale  must  be  such 
as  the  personal  representative  is  authorized  to  make ;  other- 
wise, the  title  to  the  propeiiiy  remains  in  the  estate,  and  the 
property  itself  may  be  recovered  by  a  succeeding  adminis- 
trator, and  when  recovered,  be  delivered  to  the  widow  and 
minor  children  under  their  claim  of  exemptions. — Riddle  v. 
Hill,  57  Ala.  '324;  1  Brick.  Dig.  935,  §  303. 

As  to  the  tangible  personal  property,  the  executor  in  this 
case  had  no  power  of  sale.  It  is  admitted  that  no  order  of 
the  court  to  that  end  had  been  made,  but,  on  the  contrary, 
he  had  disposed  of  the  property  at  private  sale,  on  the 
assumption  that  the  will  gave  him  power  so  to  do.  The 
provision  of  the  will,  upon  which  reliance  was  had,  is  as 
follows:  *'A11  the  rest  and  residue  of  my  estate,  real  and 
personal  and  mixed,  I  desire  to  be  collected  together  by  my 
executor,  and  be  used  in  the  settlement  of  my  just  debts, 
and  if  there  is  any  left,  after  the  settlement  of  my  debts,  to 
be  equally  divided  amon^  my  eight  children."  This  is  no 
more  than  a  dedication  of  the  property  to  the  uses  to  which 
the  law  itself  would  have  devoted  it,  and  leaves  the  executor 
with  precisely  the  same  rights  in  respect  to  it,  which  he 
would  have  had  in  the  absence  of  the  provision  quoted — ^Ihe 
right  to  take  possession  of  the  property  and  sell  it  for  the 
payment  of  debts,  under  and  as  directed  by  the  ortJers  of  the 
Probate  Court. 

A  considerable  part  of  the  personalty  consisted  of  choses 
in  action.  As  to  this  class  of  property,  an  entirely  different 
rule  prevails.  The  personal  representative  takes  the  full 
legal  title  to  the  choses  in  action  of  the  estate,  and  may, 
without  an  order  of  court,  or  testamentary  authorization, 
transfer,  release,  compound  or  discharge  them,  as  fully  as  if 
he  were  the  absolute  owner,  subject  only  to  a  liability  for 
improvidence  in  the  exercise  of  the  power. — 3  Brick.  Dig. 
464,  §  139;  Curry  v.  Peebles,  83  Ala.  225. 

It  results  from  these  considerations,  that  the  claim  of  the 
widow  and  minor  children,   to  have  the  tangible  personal 
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property  set  apart  to  them  as  exempt,  was  not  cut  off  by 
the  disposition  of  that  property  by  the  executor.  That 
property  was  not  assets  of  the  estate,  for  the  purpose  of  ad- 
ministration ;  the  representative  should  not  have  been 
charged  with  it  in  the  first  instance,  nor  credited  with  the 
proceeds  arising  from  its  sale,  and  paid  out  on  the  debts  of 
the<estate. 

The  sale  of  the  choses  in  action  having,  as  we  have  shown, 
been  made  with  authority,  as  to  them  the  claim  of  exemp- 
tion must  be  held  to  have  been  waived,  and  the  executor  was 
properly  charged  with  their  value,  and  credited  with  the 
amount  of  the  proceeds  arising  from  their  disposition  and 
devoted  to  the  debts  of  the  estate. 

The  rulings  of  the  Probate  Court  were  not  in  accord  with 
the  foregoing  principles,  and  its  judgment  must  be  reversed. 

The  executor  was  properly  allowed  a  credit  for  the  taxes 
paid  by  him.  It  appears  from  a  receipt  offered  in  evidence, 
that  the  taxes  paid  were  those  for  the  year  1886,  in  which 
the  testator  died.  The  assessment  was  not  only  a  charge  on 
all  of  his  property,  but  also  a  personal  charge  against  him, 
and  as  such  was  properly  paid  by  his  representative. 

It  was  not  only  the  right,  but  the  duty  of  the  executor,  to 
collect  debts  due  the  estate,  by  suit  or  otherwise ;  and  he 
was  properly  allowed  credits  for  costs  which  he  had  incurred 
and  paid  in  his  efforts  to  perform  this  duty. 

For  the  errors  indicated  above,  the  judgment  is  reversed, 
and  the  cause  remanded. 


Tabler,    CrUclup    &   Co.    v.    Sheffield 
Land,  Iron  &  Coal  Co. 

Action  on  Common  Counts,  for  Money  Paid. 

1.  When  action  lies  for  money  paid, — To  maintain  an  action  for  money 
paid  by  plaintiflfs  to  the  holders  of  certain  non -transferable  "labor- 
tickets"  issued  by  the  defendant  corporation  to  workmen  in  its  employ- 
ment, it  must  be  shown  that  plaintiffs  took  the  tickets  at  tlfe  instance  or 
recjjuest  of  the  corporation,  acting  through  some  agent  lawfully  author- 
ized to  bind  it ;  or,  if  the  agreement  was  made  by  an  agent  not  duly 
authorized,  that  it  was  afterwards  ratified  by  the  corporation. 

2.  General  charge  on  evicknce. — A  general  charge  should  never  be 
given  in  favor  of  either  party,  unless  the  evidence  is  so  clear  and  con- 
vincing that  a  demurrer  might  properly  be  sustained  to  it ;  never  when 
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there  is  a  conflict  in  the  evidence,  or  wlien  it  is  circumstantial,  or  when 
a  material  fact  rests  in  inference. 

3.  Testimony  of  party  as  to  transactions  with  decedent. — In  an  action 
by  a  partnership  against  a  private  corporation,  one  of  the  plaintiffs  can 
not  testify  as  a  witness  in  their  behalf  to  a  transaction  or  conversation 
between  himself  and  the  president  or  general  manager,  since  deceased, 
of  the  corporation  (Code,  §  2765). 

4,  Ratification  of  agenVs  unauthorized  act  or  agreement, — A  payment 
by  the  defendant  corporation,  on  presentation,  of  labor-tickets  which  the 
plaintifTs  had  taken  from  the  holders  to  whom  they  were  issued,  on  the 
laith  of  a  promise  by  an  agent  of  the  corporation  that  they  would  be 
paid  on  presentation,  is  a  ratification  of  the  agent's  promise,  and  au- 
thorizes plaintffis  to  continue  to  purchase  the  tickets  until  notified  that 
they  would  not  be  paid. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  action  was  brought  by  the  appellants,  suing  as  part- 
ners, against  the  appellee,  a  private  corporation ;  and  was 
commenced  on  the  25th  August,  1884  The  cause  of  action 
was  numerous  printed  certificates,  called  "labor-tickets," 
which  the  defendant  had  issued  to  the  workmen  in  its  em- 
ployment, for  their  wages,  and  each  of  which  was  marked 
'*not  transferable;"  and  the  plaintiffs  claimed  to  have  taken  or 
purchased  them  from  the  workmen  to  whom  they  were  issued, 
at  the  special  instance  and  request  of  the  defendant,  through 
its  agents,  who  promised  that  the  corporation  would  pay  or 
redeem  them  on  presentation.  On  the  second  trial,  as  shown 
by  the  present  record,  the  special  counts  on  the  tickets  were 
struck  out  by  amendment,  leaving  only  the  common  counts; 
to  which  the  defendant  pleaded  the  general  issue,  with  leave 
to  give  any  special  matter  in  evidence.  The  tickets  were  in 
the  form  shown  by  the  former  report  of  the  case  (79  Ala. 
377),  and  the  letters  E,  P,  M.  were  written  across  the  end 
of  each,  being  the  initials  of  one  E.  P.  Miller,  who  was,  as 
he  testified  on  the  trial,  at  that  time  in  the  employment  of 
the  defendant  corporation  "as  general  superintendent  of  the 
hands  employed  by  defendant  to  clear  off  and  grade  the 
streets  and  avenues  of  SheflBeld."  Said  Miller  testified,  also, 
that  prior  to  the  issue  of  these  tickets  the  workmen  were 
paid  only  once  a  month,  and  became  dissatisfied  because  they 
could  not  procure  provisions  and  medicines  when  they  needed 
them ;  that  he  stated  these  facts  to  Walter  Gordon,  who  was 
then  the  president  and  general  manager  of  the  defendant  cor- 
poration, "and  from  whom  he  received  all  his  instructions 
and  orders  about  the  work,"  and  the  tickets  were  prepared  by 
arrangement  between  them  to  meet  this  necessity;  that  the 
tickets  were  left  in  his  possession,  to  be  given  out  to  the 

Vol.  lxxxvii. 


Digitized  by 


Googk 


1888.]  OF   ATiABAMA  307 

[Tabler,  Crudup  &  Co.  v.  Sheffield  Land,  Iron  &  Coal  Co.] 

workmen  as  earned,  his  initials  being  written  on  each  when 
it  was  issued;  "that  although  the  tickets  were  marked  'not 
transfei*able,'  it  was  understood  and  agreed  between  him  and 
said  Gordon,  at  the  time,  that  the  workmen  were  to  be  in- 
formed they  could  use  said  tickets  at  the  defendant's  com- 
missary store  in  Sheffield,  at  two  boarding  houses  there,  and 
at  plaintiffs'  commissary  store  in  Tuscumbia,  to  obtain  sup- 
plies and  medicines,  or  money  to  buy  them  with ;  that  he  so 
informed  the  workmen  under  him,  and  also  informed  plaintiffs 
of  the  arrangement,  under  the  directions  of  said  Gordon,  and 
requested  them  to  let  the  hands  have  commissary  supplies, 
medicines  and  money,  and  to  take  said  tickets  in  payment, 
and  that  defendant  would  take  up  the  tickets,  and  pay  them 
on  presentation;"  also,  that  plaintiffs  did  furnish  supplies 
and  medicines  to  the  workmen  under  this  arrangement,  tak- 
ing said  tickets  in  payment.  W.  M.  Wiley,  who  was  a  clerk 
in  plaintiffs'  store  at  the  time,  testified  in  substance  that 
plaintiffs  furnished  goods,  medicines,  &c.,  to  defendant's 
workmen,  taking  said  tickets  in  payment,  to  the  amount  of 
nearly  $1,000.  D.  L.  Duncan,  one  of  the  plaintiffs,  was 
also  examined  as  a  witness  on  their  behalf,  and  testified  that 
they  took  the  tickets  from  defendant's  workmen  on  the  faith 
of  the  statements  made  by  Miller  as  to  their  payment  by 
the  defendant,  and  of  similar  statements  afterwards  made  to 
them  by  said  Gordon  as  president ;  but  the  conversation  with 
Gordon  was  excluded  as  evidence,  on  objection  by  the  de- 
fendant, and  the  plaintiffs  excepted.  Duncan  testified,  also, 
that  on  May  20th,  1884,  he  carried  a  large  number  of  tickets 
which  they  had  taken,  amounting  to  $1,302.05,  to  the  de- 
fendant's office  in  Sheffield,  and  presented  them  for  payment ; 
thf^t  "the  amount  was  paid  to  him  by  defendant,  acting 
throngh  A.  H.  Moses,  the  vice-president  and  general  man- 
ager, or  by  some  one  acting  for  defendant  in  his  presence ;" 
and  that  the  tickets  on  which  this  action  was  founded  were 
taken  by  plaintiffs  afterwards,  before  they  heard  that  Moses 
objected  to  their  taking  them.  J.  Nathan  was  then  intro- 
duced as  a  witness  by  plaintiffs,  and  testified  that  he  was 
acting  as  paymaster  for  the  defendant  at  the  time  of  said 
payment  on  May  2()th,  1884,  "and  that  on  the  day  he  made 
said  payment  he  told  one  J.  T.  Cooper,  a  clerk  and  book- 
keeper of  plaintiff,  that  no  more  of  said  tickets  would  be 
paid  by  defendant  except  to  the  laborers  themselves."  Said 
Duncan  was  then  recalled  by  plaintiffs,  "and  testified  that 
he  was  present  when  the  payment  alluded  to  by  Nathan  was 
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made,  and  that  he  heard  no  such  conversation  as  that  made 
by  said  Nathan." 

This  was  all  the  evidence  introduced  by  plaintiffs,  and  de- 
fendants introduced  none.  The  court  thereupon  charged  the 
jury,  on  request,  that  they  must  find  for  the  defendant,  if 
they  believed  the  evidence.  The  plaintiffs  excepted  to  this 
charge,  and  they  here  assign  it  as  error. 

J.  B.  MooRE,  and  James  Jackson,  for  appellants. — Gor- 
don was  the  president  and  general  manager  of  the  defend- 
ant corporation,  and  the  plaintiffs  were  justified  in  presum- 
ing that  he  had  the  right  to  bind  it  by  his  contracts  and 
engagements  in  his  name — Mor.  Corp.  ^§  538,616;  Gold 
Life  Ins.  Co,  v.  A,  &  M,  Asso,,  54  Ala.  73;  Oxford  Ins.  Co. 
V.  Sjjradley,  46  Ala.  98 ;  Angell  &  Ames  on  Corporations, 
198;  Railway  Co.  v.  McCarthy,  96  U.  S.  258.  Even  if 
Gordon  had  no  authority  to  make  such  contract,  yet  his 
promise  or  contract  might  be  ratified  by  the  corporation ;  and 
the  payment  made  on  May  20th,  1884,  was  a  ratification  of 
it. — McKcnzlc  v.  S/rvcns,  19  Ala.  691;  Taylor  v.  A.  &  M. 
Asso.,  68  Ala.  238 ;  2  Waterman  on  Corporations,  370 ;  96  U.  8. 
258.  The  general  charge  of  the  court  was  erroneous. 
67  Ala.  13;  70  Ala.  499;  73  Ala.  295. 

Emmet  O'Neal,  and  Watts  and  Son,  contra,  cited  Stan- 
ley v.  Sheffield  Land,  Iron  dt  Coal  Co.,  83  Ala.  262;  and 
Tahler,  Crtidup  &  Co.  v.  Sheffield  Land,  Iron  and  Coal  Co., 
79  Ala.  377. 

STONE,  C.  J. — This  is  the  second  time  the  present  case 
has  been  before  this  court  on  appeal.  When  here  before, 
the  appeal  was  prosecuted  fi?om  the  rulings  of  the  lower 
court  upon  the  pleadings;  and  this  court  held,  that  the  plain- 
tiffs, who  are  appellants  in  both  appeals,  could  not  maintain 
their  action  as  transferrees  of  the  "labor-tickets." — Tabler, 
Crxidup  &  Co.  V.  Sheffield  Land,  Iron  &  Coal  Co.,  79  Ala. 
377.  Upon  remandment  of  the  cause,  the  special  counts  of 
the  complaint,  in  which  plaintiffs  claimed  a  recovery  as 
transferrees  of  the  "labor-tickets,"  were  abandoned,  and  is- 
sue was  joined  on  the  common  counts. 

The  right  of  the  plaintiffs  to  recover  in  this  action  can  be 
maintained  only  upon  the  theory,  that  they  took  up  the 
"labor-tickets" — the  basis  of  the  suit — at  the  instance  or  re- 
quest of  the  defendant  corporation,  acting  through  some 
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lawfully  authorized  agent  or  agents ;  or,  if  upon  agreement 
with  some  officer  or  agent  not  duly  authorized  to  bind  the 
company  thereby,  that  the  defendant  corporation  subse- 
quently ratified  the  agreement. — Stanlejj  v.  S,  L.,  I,  &  C, 
Co.,  83  Ala.  260. 

There  was  much  testimony  introduced  by  the  plaintiffs, 
tending  to  show  that  they  became  the  purchasers  of  the  said 
"labor-tickets,"  giving  in  exchange  therefor  '^supplies,  and 
medicines,  or  money,"  under  a  special  arrangement  and 
agreement  with  the  president,  who  was  also  general  mana- 
ger, and  with  a  special  agent  of  the  defendent,  that  the  cor- 
poration would  take  up  the  said  ''labor- tickets,"  for  their  full 
value,  upon  presentation  by  the  plaintiffs.  There  was  also 
evidence  on  the  part  of  the  plaintiffs,  tending  to  show  that 
npon  presentation  of  a  number  of  such  tickets,  the  defend- 
ant paid  the  plaintiffs  the  full  amount  represented  by  them. 
There  was  no  conflict  in  this  evidence.  One  witness  for 
plaintiff,  however,  testified  that  "on  the  day  he  made  such 
payment  to  plaintiffs,  he  told  one  J.  T.  Cooper,  a  book-keeper 
and  clerk  of  plaintiffs,  that  no  more  of  said  tickets  would 
be  paid  by  defendant,  except  to  the  laborers  themselves;" 
while  Duncan,  one  of  the  plaintiffs,  testified  that  on  the  day 
of  the  payment  he  was  present,  and  "heard  no  such  conver- 
sation" as  that  testified  to  by  the  witness.  This  constitutes 
a  conflict  in  the  testimony,  which  will  not  authorize  the 
general  charge.  To  support  the  general  charge,  the  evi- 
dence must  be  so  clear  and  convincing  as  that  the  court 
could  rightly  sustain  a  demurrer  to  the  evidence  of  the  op- 
posite party.  If  the  evidence  be  in  conflict,  or  if  it  be  cir- 
cumstantial, or  if  a  material  fact  in  the  case  rests  in  infer- 
ence, the  general  charge  should  not  be  given.  The  Circuit 
Court  erred  in  giving  the  charge  requested  by  the  defend- 
ant— Ala,  Gold  Life  Ins.  Co.  v.  Mobile  Mui.  Ins.  Co., 
81  Ala.  329;  Seals  v.  Edmondson,  73  Ala.  295;  S.  &  N.  Ala. 
R  E.  Co.  V.  Small,  70  Ala.  499;  Smoot  v.  3L  &  M.  Railway 
Co.,  67  Ala.  13. 

There  was  no  error  in  the  court  excluding  that  part  of  the 
testimony  of  the  witness  Duncan  relating  to  an  alleged  con- 
versation had  between  him  and  one  Walter  Gordon,  who  was 
at  the  time  president  and  general  manager  of  the  defendant 
corporation,  but  was  shown  to  be  deceased  when  the  trial 
was  had.  It  was  evidence  of  one  interested  in  the  result  of 
the  suit,  and  related  to  an  agreement  or  conversation  alleged 
to  have  been  engaged  in  by  one  who,  at  the  time,  occupied  a 
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fiduciary  relation  to  the  defendant.  The  statute  is  yery 
plain  in  this  respect;  and  the  adjudications  thereon  render 
further  comment  unnecessary,  to  give  a  clearer  understand- 
ing of  its  meaning. — Code,  1880,  §  2765,  and  citations;  Mil- 
ler V,  Carmoii,  84  A1«l  59;  Stanley  v.  S,  L.,  L&  Co.,  83  Ala. 
260;  Warten  v.  Strane,  82  Ala.  311. 

The  payment,  testified  to  have  been  made  by  the  defend- 
ant to  the  plaintiffs  on  the  20th  of  May,  1884,  was  after  the 
alleged  agreement  entered  into  with  plaintiffs.  If,  after  said 
agreement,  the  defendant  made  such  payment,  with  a  full 
knowledge  of  all  the  facts  and  circumstances,  it  thereby 
ratified  said  agreement,  and  bound  itself  to  meet  all  obliga- 
tions arising  therefrom.  If  the  * 'labor-tickets"  had  once  been 
paid  without  objection  or  disapproval  by  the  corporation, 
the  plaintiffs  were  justified  in  indulging  the  presumption, 
that  all  other  tickets  purchased  by  them  would  be  also  paid. 
Such  ratification  would  bind  the  defendant  corporation  to 
pay  the  tickets  bought  by  plaintiffs,  until  they  were  notified 
that  no  more  of  the  tickets  would  be  paid  * 'except  to  the  em- 
ployees themselves." 

By  such  payment,  the  defendant  recognized  and  ratified 
the  authority  of  its  agent  to  bind  it  by  the  agreement  with 
plaintiffs ;  and  until  notice  was  brought  home  to  the  plain- 
tiffs that  no  more  of  the  tickets  would  be  paid  by  them,  the 
obligation  to  pay  would  still  rest  with  the  defendant,  and  is 
sufficient  to  maintain  an  action  against  the  corporation.  The 
principle  is  the  same  as  when  a  father,  without  objection, 
pays  an  account  con ti acted  by  his  minor  son;  the  payment  is 
equivalent  to  a  recognition  by  the  father  of  the  son's  au- 
thority to  bind  him,  and  will  render  him  liable  on  a  similar 
account  subsequently  contracted. — 2  Greenl.  Ev.  (14th  Ed), 
S§  65-66;  Story  on  Agency,  §  56;  1  Pars,  on  Contr., 
§^  50-51;  Ewell's  Evans  on  Agency,  p.  66;  2  Waterman  on 
Law  of  Corp.,  370;  2  Morawetz  on  Corp.,  ^§  604,  630-632; 
Taylor  v.  A.  &  M,  Asso,,  68  Ala.  229;  Talladega  Ins.  Co. 
V.  Landers,  43  Ala.  136;  Stone  v.  BriHon,  22  Ala.  542;  Afc- 
Kefizie  v,  Stevens,  19  Ala.  691 ;  Whitncij  Arms  Co.  v.  Bar- 
Imc,  63  N.  Y.  62;  Railway  Co.  v.  McCarthy,  96  U.  S.  258; 
Hurd  V.  Green,  17  Hun,  327 ;  Howe  v.  Keeler,  57  Conn.  538. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Clopton,  J.,  not  sitting. 
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Insurance  Companies   (Niagara  Fire, 
and  Hamburg-Bremen)  v.  Kaden. 

Bill  in  Equity  to  reinstate  Cancelled  Policies  of  Insurance. 

1.  Cancellation  of  policy;  authority  of  agent, — An  agency  to  procure 
insurance  is  ended  when  the  policy  is  procured  and  delivered  to  the 
principal ;  and  the  agent  has  no  power  afterwards  to  consent  to  a  can- 
cellation, or  to  accept  notice  of  an  intended  cancellation  by  the  in- 
surer. 

2.  Same;  dual  agency  — An  express  stipulation  in  the  policy  author- 
izing the  company  to  terminate  it  at  any  time  on  giving  notic-!  to  that 
effect  to  the  assured,  **or  to  the  person  who  may  have  procured  the  in- 
surance to  be  taken/'  can  not  be  ai>plied  to  a  case  where  the  same  per- 
son acted  as  agent  for  both  partits  in  procuring  and  issuing  the  policy, 
and  notice  of  the  intended  cancellation  was  not  given  to  the  assured  in 
person. 

3.  Ratification  of  cancellation. — A  ratification  of  the  cancellation  of  a 
policy,  which  was  procured  for  the  insured  by  an  agent  of  the  insur- 
ance company,  will  not  be  presumed  from  his  acceptance,  after  a  loss, 
of  a  policy  in  another  company,  which  was  procured  by  the  same 
agent,  when  it  is  not  shown  that  the  assured  was  fully  informed  of  all 
the  facts  connected  with  the  supposed  cancellation  and  substitution, 
and  of  his  legal  rights  as  determined  by  those  facts ;  nor  will  it  be  pre- 
sumed from  the  institution  of  a  suit  on  the  substituted  policy,  which 
was  induced  by  the  misrepresentation  of  the  agent  to  the  attorneys  of 
the  assured. 

Appeal  from  the  City  Court  of  BirmiDgham,  in  equity. 
Heard  before  the  Hon.  H.  A.  Shaepe. 

Hewitt,  Walker  &  Porter,  for  appellants. — The  pol- 
icies here  sought  to  be  reinstated  were  procured  for  com- 
plainant by  Smith,  on  his  cancellation  of  her  original  pol- 
icy in  the  London,  Liverpool  &  Globe  Insurance,  which  was 
procured  through  the  agency  of  Flanagan  &  Langley,  and 
which  was  cancelled  by  Smith  in  obedience  to  orders  from 
said  company;  and  these  policies  were  afterwards  (but  before 
a  loss)  cancelled  by  him,  as  per  instructions  fiom  the  com- 
panies, and  other  policies  substituted  in  their  stead.  There 
is  no  question  that  all  this  was  done  in  good  faith.  On  the 
day  after  the  fire,  the  substituted  policies  was  delivered  by 
Smith  to  the  complainant,  and  were  accepted  by  her  after 
consultation  with  one  or  two  friends ;  and  suits  on  these  sub- 
stituted policies  are  now  pending.  These  facts  show  a  ratifi- 
cation  by   complainant  of  the  acts  of  Smith  as  her  agent, 
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atid  estop  her  from  now  denying  his  authority. — Clealand  v. 
Walker,  11  Ala.  1058;  Stark  v.   Sikes,  69  Amer.  Dec.  270; 
Persons  v,   McKibben,  5  Ind.    261 ;  Blevins  v.  Pope,  7  Ala. 
371;   Wood  v,   McCain,  7  Ala.  800;  Reynolds  v,   Dothard, 
11  Ala.  531;  Story  on  Agency,  §  244;  Dearing  v,  Lightfooi 
16  Ala.  28;  Jones  v.  Atkinson,  72  Ala.  248;  2  M.  &  S.  485 
Bouth  V.   Thompson,  13   East,   279;  1  Phil.  Insurance,  519 
2  76.  337,  369;  4  Moore,  8;  5  Mete.   192;  72  N.   Y.  385 
36  Mich.  502. 

Webb  &  Tillman,  and  McIntosh  &  Altman,  contra, 
(1.)  The  policies  sought  to  be  reinstated  were  never  legally 
cancelled. — Insurance  Co,  v.  Forcheimer  &  Co,,  at  present 
term,  86  Ala.  541;  Het^man  v.  Insurance  Co,,  100  N.  Y.  411; 
109  U.  S.  278;  23  Fed.  Eep.  709;  17  Fed.  Rep.  630; 
115  Mass.  241;  May  on  Insurance,  §  574.  (2.)  The  at- 
tempted cancellation  was  never  ratified,  because  the  com- 
plainant was  never  informed  of  the  facts,  nor  of  her  legal 
rights  as  governed  by  the  facts. 

SOMEEVILLE,  J.— The  bUl  is  filed  by  the  appellee, 
Mrs.  Baden,  to  restore  or  reinstate  two  policies  of  fire  in- 
surance alleged  to  have  been  cancelled  by  fraud,  or  mistake 
of  fact,  and  to  re-establish  these  instruments  as  evidences  of 
the  liability  of  the  defendant  companies  by  which  they  were 
issued,  and  to  incidentally  enforce  them  by  the  rendition  of 
moneyed  decrees  for  the  amount  of  the  loss  by  fire,  not  ex- 
ceeding the  amount  of  the  policies,  which  were  each  for  the 
sum  of  $1,250.  The  court  below  granted  the  full  relief 
prayed  in  the  bill,  holding  both  of  the  policies  to  be  of 
binding  force, 

A  demurrer  was  filed  to  the  bill,  but  no  assignment  of 
error  is  based  on  the  action  of  the  court  in  overruling  it. 
Objection  to  this  ruling  is  expressly  waived,  and  the  only 
question  presented  by  the  record  is,  whether  the  insurers — 
the  Niagara  Fire  Insurance  Company,  and  the  Hamburg- 
Bremen  Insurance  Company — one  or  both,  are  liable  on 
these  policies,  under  the  facts  disclosed  by  the  evidence. 

The  complainant's  property  in  Bessemer  is  shown  to  have 
been  destroyed  by  fire  on  the  night  of  July  19th,  1887 :  and 
no  controversy  is  raised  as  to  its  value,  or  the  amount  of  the 
loss.  The  property  was  originally  insured  in  the  Liverpool, 
London  &  Globe  Insurance  Company,  on  July  2d,  1887,  for 
$2,500;  but  this  policy  was  cancelled,  and  the  two  policies 
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here  in  controversy  were  substituted  in  its  place,  by  consent 
of  the  insured,  a  week  or  ten  days  after  this  cancellation. 

The  defense  to  the  present  suit  is,  that  each  of  the  pol- 
icies in  controversy  was  cancelled  on  July  18th,  1887 — the 
day  before  the  occurrence  of  the  loss.  This  is  alleged  to 
have  been  effected  by  giving  notice  of  such  cancellation  to 
one  Langley,  who  is  claimed  to  have  been  the  agent  of  Mrs. 
Baden,  the  insured,  and  to  him  was  paid  the  return  premium. 
It  is  not  denied  that  cancellation  was  effected,  if  Langley 
was  the  agent  of  the  insured  for  the  purpose  of  receiving 
the  notice  and  the  return  premium. '  The  whole  question  of 
cancellation  hinges  on  this  one  fact. 

One  John  G.  Smith  was  the  agent  of  the  defendant  com- 
panies at  Birmingham,  Alabama.  He  was  also  agent  for  the 
Liverpool,  London  &  Globe  Insurance  Company,  in  which  the 
first  policy  was  obtained.  Flanagan  &  Langley  were  insur- 
ance agents  at  Bessemer,  Alabama,  their  exact  relations 
towards  Smith  not  being  made  very  clear  by  the  testimony. 
The  testimony  is  very  conflicting  on  the  point  as  to  whether 
they  acted  as  agents  of  Smith,  or  of  Mrs.  Baden,  or  merely 
as  insurance  brokers  in  procuring  the  first  policy,  as  to  the 
cancellation  of  which  no  controversy  exists.  Flanagan  says 
they  acted  for  Smith,  and  Smith  asserts  they  acted  for  Mrs. 
Baden.  This  Mrs.  Baden  denies.  Langley  says  they  acted 
as  insurance  brokers,  dividing  commissions  with  Smith.  It 
is  quite  clear  to  us,  that  Langley,  as  he  himself  testifies, 
solicited  the  insuran2e  of  Mrs.  Baden ;  that  she  was  induced 
to  make  a  written  application  for  the  first  policy,  and  that  it 
was  countersigned  by  Flanagan  &  Langley,  as  agents  of  the 
Liverpool,  London  &  Globe  Company,  and  was  transmitted 
by  them  to  Smith,  at  Birmingham.  This  document  appears 
in  the  record  as  an  exhibit  to  Langley's  deposition,  and  is 
more  trustworthy  than  the  less  certain  memory  of  witnesses. 

All  of  this  testimony  relates,  as  we  have  said,  to  the  first 
policy,  admitted  to  be  cancelled.  We  do  not  deem  it  neces- 
sary to  discuss  this  part  of  the  evidence  at  length,  as  it  does 
not  seem  to  be  of  controlling  importance.  The  question  is, 
who  procured  the  issue  of  the  policies  here  in  controversy? 
Did  Langley,  or  his  firm,  do  so  as  the  agents  of  Mrs.  Baden? 
If  not,  the  notice  to  Langley,  and  the  payment  of  the  return 
premium  to  him,  did  not  operate  to  cancel  these  policies,  or 
rescind  the  contract  of  insurance  evidenced  by  them. 

We  are  satisfied  from  the  testimony  that  Smith,  and  not 
Langley,   procured  these  policies  to  be  issued.     There  is 
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scarcely  enough  conflict  in  the  evidence  to  raise  any  serious 
controyersy  on  this  point.  Smith  was  himself  the  authorized 
agent  of  these  defendant  companies  at  Birmingham.  Flan- 
agan &  Langley  had  no  connection  with  them.  When 
ordered  to  cancel  the  Liverpool,  London  &  Globe  policy,  he 
at  once  volunteered  to  substitute  for  the  cancelled  jx)licy  the 
two  policies  in  controversy,  which  he  transmitted  to  Mrs. 
Kaden  through  Flanagan  &  Langley  for  delivery;  and  this 
seems  to  be  all  the  latter  firm  had  to  do  with  the  matter. 
Smith,  it  is  true,  insists  on  the  fact  of  this  firm's  agency  for 
the  insured,  and  testifies  that  they  were  her  agents ;  but  the 
facts  stated  by  him  refute  the  existence  of  the  alleged 
agency.  He  says:  "After  the  cancellation  [of  the  Liver- 
pool, London  &  Globe  policy],  Mrs.  Kaden's  property  was 
insured  in  other  companies  by  me,,  and  the  policy  in  the 
Liverpool,  London  &  Globe  was  surrendered  by  me  to  Flan- 
agan &  Langley.  In  order  to  secure  her  from  loss,  I  in- 
sured her  property  in  other  companies."  And  again, 
on  cross-examination:  "When  the  Liverpool,  London  & 
Globe  Insurance  Company  policy  was  cancelled,  I  issued  the 
policies  in  the  defendant  companies,  without  the  knowledge 
of  Mrs.  Raden,  or  her  agents,  Flanagan  &  Langley." 

As  to  the  policy  of  one  of  the  defendants — the  Hamburg- 
Bremen  Insurance  Company — we  need  say  but  little.  Even 
if  it  were  adniitted  that  Langley  had  procured  this  policy 
to  be  issued,  or  if  it  be  assumed  that  Smith  did  so,  the 
agency  ceased  when  the  policy  was  delivered  to  the  insured. 
We  have  decided  at  the  present  term,  that  "an  agency  to 
procure  insurance  is  ended  when  the  policy  is  procured,  and 
the  policy  delivered  to  the  principal ;  and  the  agent  em- 
ployed to  procure  the  insurance  has  no  power,  after  the 
policy  is  so  delivered,  to  consent  to  cancellation." — Ins, 
Co,  of  North  America  v.  Forcheimer  &  Co,,  86  Ala.  541. 
This  doctrine  is  fully  supported  by  the  adjudged  cases. 
Herman  V,  The  Niagara  Fire  Ins,  Co,,  100  N.  T.  411; 
1  Wood  on  Fire  Ins.  (2d  Ed.),  337,  §  142.  Notice  of  can- 
cellation to  Langley,  therefore,  with  his  consent  to  rescission, 
was  no  notice  to,  or  consent  by  Mrs.  Baden. — Grace  v, 
American  Cent  Ins.  Co,,  109  U.  S.  278;  May  on  Insurance, 
(2dEd.),§138. 

As  to  the  policy  of  the  other  def  endent — the  Niagara  Fire 
Insurance  Company — a  slightly  different  view  must  be  taken, 
because  of  the  following  provision  relating  to  the  cancella- 
tion of  policies:  "This  insurance  may  be  terminated  at  any 
Vol.  lxxxvix. 
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time,  by  request  of  the  assured,  or  by  the  company  on  giv- 
ing notice  to  that  eflFect  to  the  assured,  or  to  the  person  who 
may  have  procured  this  insurance  to  be  taken.  -  On  surren- 
der of  the  policy,  the  company  shall  refund  any  premium 
that  may  have  been  paid,  reserving  the  usual  short  rates  in 
the  first  case,  and  prorata  rates  in  the  other  case." 

This  policy,  as  we  have  shown,  was  obtained  for  Mrs. 
Baden  by  Smith,  not  by  Langley.  Smith  was  the  person 
who  procured  it  to  be  taken,  within  the  meaning  of  the 
policy.  Now,  Smith  was  the  agent  of  the  company  to  issue 
the  policy.  He  therefore  occupied  an  ambiguous  attitude, 
or  a  double  agency,  involving  conflicting  rights  and  duties. 
The  provision  above  cited  was  not  intended  to  cover  a  case 
of  this  character.  It  could,  not  have  been  contemplated  that 
the  agent  of  the  company  should  give  notice  to  himself,  as 
agent  also  of  the  insured,  of  the  cancellation,  or  rescission 
of  the  contract  of  insurance,  nor  that  he  should  pay  to  him- 
self the  return  premium  required  to  be  paid  under  the  terms 
of  the  contract,  without  which  payment  there  could  be  no 
cancellation.  If  susceptible  of  this  construction,  the  pro- 
vision would  be  invalid  as  in  violation  of  all  sound  principles 
of  public  policy,  and  we  would  so  declare  it.  The  law  will 
not  permit  an  agent  thus  to  serve  two  masters  with  conflicting 
interests. — Commercial  Fire  Ins.  Co.  v.  Alle7i,  80  Ala.  571, 
and  cases  cited  on  p.  51  Q\  Piedmont  &  A.  Ins.  Co.  v.  Young, 
58  Ala.  476;  2  Wood  on  Fire  Ins.  (2d  Ed.),  833  et  seq., 
§409;  Kausal  v.  Minnesota  &c.  Association,  47  Amer. 
Eep.  776. 

Under  these  principles,  Mrs.  Eaden  had  no  notice  of  the 
cancellation  until  the  loss  by  fire  had  occurred,  and  the  lia- 
bility for  such  loss  had  been  fastened  on  the  insurers.  Nor 
was  the  return  premium  paid  back  to  her  before  such  loss, 
the  payment  to  Langley  being  no  payment  to  her. 

We  come  next  to  the  question  of  ratification.  It  is  con- 
tended that  Mrs.  Eaden  ratified  the  alleged  cancellation,  in 
two  ways:  first,  by  accepting  two  other  policies  of  insurance 
— one  in  the  Mobile  Fire  Insurance  Company,  and  the  other 
in  the  St.  Paul  Fire  and  Marine  Insurance  Company — which 
were  substituted  by  Smith  for  the  policies  in  controversy, 
covering  the  same  property,  and  for  like  amounts;  and, 
secondly,  by  having  brought  suit  on  these  substituted  poli- 
cies, before  filing  the  present  bill.  And  it  is  said  that  all 
this  was  done  by  Mrs.  Eaden  with  a  full  knowledge  of  the 
facts  of  the  case  on  her  part. 
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These  policies  were  not  delivered  to  Mrs.  Eaden  until  after 
her  property  was  destroyed  by  fire,  and  her  right  to 
indemnity  for  the  loss  had  accrued,  although  they  had  been 
taken  out  by  Smith,  without  her  knowledge,  before  the  fire. 
Smith,  again,  in  this  matter  acted  as  agent  for  Mrs.  Baden. 
He  was  an  insurance  agent,  shown  to  be  intelligent,  and  pre- 
sumably an  expert  in  matters  pertaining  to  this  subject. 
She  was  a  foreigner  by  birih,  and  evidently  ignorant  as  to 
her  legal  rights,  unless  fully  instructed  as  to  them.  Under 
this  state  of  facts,  Smith  owed  her  peculiar  duties  before  she 
can  be  declared  by  a  court  of  equity  to  have  voluntarily 
abandoned  her  claim  under  these  policies  against  the  defend- 
ants. He  should  not  only  have  disclosed  to  her  all  the  facts 
bearing  on  the  case,  known  to  him,  but  it  should  be  shown 
to  the  court  that  she  knew  the  transaction  to  be  impecichahle 
— that  is,  that  she  knew  she  had  a  legal  right  to  refuse  to 
accept  the  new  policies,  and  to  claim  indemnity  under  those 
in  controversy. —  Voliz  v,  Voltz,  75  Ala.  567.  The  inference 
is  fair,  that  Smith  was  aware  of  the  fact  that  Mrs.  Baden 
had  a  valid  claim  against  the  defendant  companies,  and  it  is 
clear  that  she  was  ignorant  of  this  legal  right.  This  misap- 
prehension he  should  have  rectified,  and  his  failure  to  do  so 
is  a  suflScient  ground  for  equitable  relief. — 2  Pom.  Eq. 
Jur.  §847. 

It  is  not  shown,  moreover,  that  Mrs.  Baden  knew,  at  the 
time  of  her  alleged  ratification,  that  Smith  had  procured  tlie 
new  policies  upon  the  representation  that  no  other  insurance 
existed  on  the  property — based,  no  doubt,  on  the  idea  that 
the  policies  in  the  defendant  companies  had  been  cancelled, 
which,  as  we  have  seen,  was  not  true.  Whether  this  would, 
or  would  not  vitiate  the  new  policies  in  the  Mobile  and  St 
Paul  companies,  we  do  not  decide.  We  say  only  that  the 
fact  in  question  was  one  material  in  its  bearings,  and  that  a 
ratification  made  in  ignorance  of  it,  can  not  be  held  to  be 
binding. 

The  suits  at  law  brought  on  these  policies  by  Mrs.  Baden^s 
attorneys  are  clearly  shown  to  have  been  instituted  under  a 
mistake  of  fact.  Smith  led  these  attorneys  to  believe  that 
Langley  was  the  agent  of  their  client,  and  that  the  notice  of 
cancellation  given,  and  the  return  premium  paid  to  him, 
effected  a  rescission  of  the  policies  in  the  defendant  compa- 
nies— the  Niagara  Fire  and  the  Hamburg-Bremen  Insurance 
Companies.  These  suits  can  not,  for  this  reason,  operate  as 
a  ratification  by  Mrs.  Baden  of  the  acceptance  of  the  new 
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policies,  and  as  an  intentional  abandonment  of  her  vested 
rights  under  the  policies  in  existence  when  the  loss  occurred. 
Our  judgment  is,  that  the  chancellor  did  not  err  in  hold- 
ing the  policies  here  in  controversy  to  be  binding  on  the 
insurers,  and  that  his  decree  granting  the  relief  prayed  is 
free  from  error,  and  must  be  aflBrmed. 


Pritchett  v.  Jones. 

Bill  in  EquHy  for  Seftlrrneiii  of  Assignment;  Contest  between 

Creditors. 

1.  Fraudulent  sale  of  goods  by  insolvent  debtor;  right  of  purchaser ^  on 
jtoynimt  of  judgment^  to  claim  as  creditor  under  deed  of  assignment. — A 
sale  of  goods  by  an  insolvent  debtor  having  been  held  fraudulent  at  the 
instance  of  attaching  creditors,  on  the  trial  of  a  statutory  claim  suit  in- 
stituted by  the  purchaser,  the  payment  of  their  jud^menis  by  him, 
which  were  less  than  the  assesse'l  value  of  the  property,  does  not  sub- 
rogate hinn  to  their  riorhts  as  creditors  under  a  <leed  of  assignment  exe- 
cuted by  the  debtor  after  Ihe  sale  of  the  goods,  nor  give  him  any  other 
rights  as  a  creditor  to  participate  in  the  assets  in  the  hands  of  the  as- 
sijmee,  although  a  part  of  said  assets  consists  of  mone}'  paid  by  him  in 
cash  on  the  purchase  of  the  goods. 

AppEAii  from  the  Chancery  Court  of  Wilcox. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

In  the  matter  of  the  assignment  by  John  W.  McCaskey  to 
Edward  N.  Jones,  as  trustee,  for  the  benefit  of  the  creditors 
of  the  late  firm  of  McCaskey  &  Katcliff,  a  petition  was  filed 
in  the  said  court,  on  the  22d  April,  1886,  by  the  trustee, 
asking  an  order  requiring  creditors  to  file  their  claims,  and 
for  a  partial  distribution  of  the  assets  among  them.  Under 
the  order  requiring  creditors  to  file  their  claims,  a  claim 
was  filed  by  D.  S.  Pritchett,  which  was  contested  by  the  as- 
signee and  the  other  creditors,  and  was  disallowed  by  the 
chancellor;  and  the  order  rejecting  it  is  now  assigned  as 
error.      The  opinion  states  the  facts  connected  with  the  claim. 

J.  N.  Miller,  for  the  appellant,  cited  Humes  v.  Scruggs, 
64  Ala.  40;  McLeod  v.  Powe,  76  Ala.  418;  Benjamin  on 
Sales,  §490,  note  r. 

Jno.  Y.  Kilpatrick,  for  the  creditors,  and  Jones  &  Jones, 
for  the  assignee,  cited  Shealy  &  Finn  v,  Edwards,  75  Ala. 
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412;  Williams  rj.  Higgins,  69  Ala.  518;    Pickett  v.  Pij)ki% 
64  Ala.  522;  Watts  k  Nat.  Bank,  76  Ala.  475;  Wait's  A.  & 
D.,  vol.  1,  p.  80,  §13;  lb.  vol.  5,  p.  216,  §21. 

CLOPTON,  J.— On  April  13,  1886,  John  M.  McCaskey, 
a  member  of  the  mercantile  firm  of  McCaskey  &  Katcliff, 
made  an  assignment  to  E.  N.  Jones,  for  the  benefit  of  the 
partnership  creditors,  a  list  of  whose  names  was  ap- 
pended. On  a  petition  filed  by  the  assignee  for  a  partial 
distribution,  under  the  order  of  the  Chancery  Court,  the 
chancellor  directed  the  register  to  ascertain  and  report  the 
creditors  who  were  entitled  to  share  in  the  distribution,  and 
the  amount  and  character  of  their  respective  claims.  On 
the  reference,  appellant  presented  and  filed  claims,  which 
originated  under  the  following  circumstances:  Prior  to  the 
execution  of  the  assignment,  appellant  purchased  from  the 
firm  their  stock  of  goods,  and  some  notes  and  accounts,  and 
paid  for  them  in  part  with  partnership  indebtedness,  in  part 
with  individual  notes  of  the  partners,  and  in  part  with  cash. 
J.  Pollock  &  Co.  and  M.  P.  Levy  &  Co.,  who  were  creditors 
of  the  partnership,  and  whose  names  were  included  in  the 
list  appended  to  the  assignment,  caused  attachments  to  be 
sued  out  against  McCaskey  &  Katcliff,  and  levied  on  the  goods ; 
to  which  appellant  interposed  a  claim  under  the  statute.  On 
trial  of  the  right  of  property,  the  goods  were  found  subject 
to  the  attachments,  their  value  assessed  by  the  jury,  and 
judgment  rendered  condemning  them  to  the  satisfaction  of 
the  plaintiffs'  demands.  On  appeal,  the  judgment  in  favor 
of  Pollock  &  Co.  was  affirmed  by  this  court,  on  the  ground 
that  the  conveyance  to  appellant  by  McCaskey  &  Eatcliff  was 
fraudulent  as  to  the  partnership  creditors. — Pritchett  v.  Pol- 
lock &  Co.^  82  Ala.  169.  After  the  affirmance,  the  appel- 
lant paid  the  judgments  rendered  in  the  attachment  suits, 
and  also  the  costs  of  the  trial  of  the  right  of  property.  The 
amounts  thus  paid  constituted  the  claims  presented  by 
him  to  the  register.  A  portion  of  the  money  paid  by  appel- 
lant to  McCaskey,  on  the  purchase  of  the  goods,  was  in- 
cluded in  the  assignment.  The  question  is,  whether,  on 
these  facts,  appellant  is  entitled  to  share  with  the  other 
creditors  in  the  distribution  of  the  trust  fund. 

It  will  be  observed  that  appellant  did  not  file  his  original 
demands  against  the  partnership.  These  seem  to  have  been 
regarded  as  extinguished.  His  claims  being  founded  on  the 
payment  of   the  judgments  of   the  attaching  creditors,  their 
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allowance  depends  on  his  equity  to  be  subrogated  to  their 
right  to  participate  in  the  distribution  of  the  assigned  fund. 
Subrogation  is  a  mode  adopted,  in  the  administration  of 
equity,  to  reimburse  a  party  who  has  been  compelled  to  pay 
a  debt,  or  discharge  a  liability,  which  another  was,  either  in 
law  or  in  equity,  primarily  bound  to  pay  or  discharge,  out 
of  any  fund  to  which  the  creditor  could  resort  in  the  first 
instance.  The  object  of  the  doctrine  is,  to  enforce  natural 
justice  in  favor  of  a  person  who  occupies  the  situation  of  a 
surety  or  guarantor,  whether  he  is  nominally  or  actually 
such,  or  merely  stands  in  a  position  which  compels  him  to 
pay  to  protect  his  own  interests.  The  payment  of  a  debt 
without  a  previous  request,  or  an  obligation,  or  under  cir- 
cumstances from  which  a  request  may  be  implied,  is  insuffi- 
cient; and  if  the  debt,  in  contemplation  of  equity,  is 
extinguished,  there  remains  nothing  on  which  to  found  the 
right  of  subrogation. 

The  doctrine,  though  most  usually  applied  in  cases  of 
sureties  or  guarantors  strictly,  is  of  liberal  and  extensive 
application,  and  m*,y  be  generally  said  to  reach  all  cases  in 
which,  the  essential  conditions  existing,  its  application  is 
necessary  to  obtain  the  ends  of  justice.  It  is  not  without 
qualifications.  Being  purely  of  equitable  creation,  it  is  con- 
trolled by  equitable  principles  and  considerations.  A  mate- 
rial qualification  is,  that  it  will  not  be  enforced  if  the  eflFect 
is  to  defeat  or  prejudice  the  righte  of  third  persons.  The 
party  seeking  such  relief,  must  show  a  superior  equity ;  for 
the  equities  being  equal,  the  law  will  be  allowed  to  take  ite 
course. — Knighton  v,  Curry,  62  Ala.  404;  Saivyers  v.  Baker, 
72  Ala.  49;  2  Lead  Cas.  Eq.  285-290;  Brandt  on  Surety- 
ship, i^  265. 

It  is  not  contended  that  appellant  was  a  surety,  or  in  any 
manner  bound  for  the  debts  of  the  attaching  creditors,  before 
the  rendition  of  the  judgments  pondemning  the  goods.  On 
his  failure  to  deliver  the  goods  to  the  sheriff,  within  thirty 
days  after  the  rendition  of  the  judgments,  and  the  return  of 
his  claim  bond  forfeited,  executions  could  have  been  issued 
against  him  and  his  sureties  for  the  amounts  of  the  plain- 
tiffs' judgments,  they  being  less  than  the  assessed  value  of 
the  property. — Code,  1886,  ^3008.  Though  the  conveyance 
of  the  goods  by  McCaskey  to  appellant  was  valid  as  between 
the  parties,  being  fraudulent,  it  was  void  as  to  the  assailing 
creditors.  The  judgment  of  condemnation  is  conclusive  on 
appellant,  that  the  goods  were,  as  to  the  creditors,  the  prop- 
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erty  of  the  attached  debtors.  It  results,  so  far  as  the 
creditors  are  concerned,  that  the  payment  of  the  judgments 
in  favor  of  the  attaching  creditors  was  payment  under  com- 
pulsion by  the  judgment  of  condemnation,  and  was,  to  all 
legal  intents  and  purposes,  the  payment  of  a  judgment 
against  the  appellant  himself,  with  the  funds  of  McCaskey 
&  KatcliflP.  At  least,  the  payment  of  the  judgments  by 
appellant  was  without  a  previous  request,  or  an  obligation, 
or  under  circumstances  from  which  a  request  could  be 
implied,  and  the  judgments  were  extinguished  in  law  and  in 
equity. 

There  are  cases  in  which  a  fraudulent  conveyance  will  be 
allowed  to  stand  as  security  for  the  consideration  actually 
paid.  Of  this  class  are  conveyances  constructively  fraudu- 
lent, because  of  inadequacy  of  consideration,  there  being  no 
actual  fraud,  nor  participation  on  the  pai-t  of  the  grantee  in 
any  fraudulent  intent  of  the  grantor — Caldwell  v.  King, 
76  Ala.  149.  When  a  conveyance  is  founded  in  actual  fraud, 
it  will  not  be  permitted  to  stand  for  the  purpose  of  re- 
imbursing or  indemnifying  the  grantee,  tn  such  case,  he  is 
regarded  as  prn'/ /cry )8  criminis,  and  will  not  be  allowed  to 
assert,  as  against  creditors,  any  right  founded  on  such  con- 
veyance.— Gordon  r.  Tiveedfj,  71  Ala.  202.  It  has  been 
held  that  a  fraudulent  purchaser  of  property  can  not  be 
reimbursed  for  prior  incumbrances  discharged  by  him. 
Wiley,  Banks  &  Co,  v.  Kniijhf,  27  Ala.  336.  In  Williamson 
V,  Goodwyn,  9  Gratt.  503,  a  fraudulent  grantee  of  slaves, 
who  had  apj)lied  the  proceeds  of  the  sale  of  some  of  them  to 
the  payment  of  just  debts  of  the  grantor,  claimed  that  she 
should  be  protected  against  the  other  creditors,  to  the  extent 
of  the  price  of  the  slaves  so  applied.  It  is  said:  "  After  the 
fraud  is  detected  and  brought  to  the  light,  the  fraudulent 
vendee  should  not  be  allowed  to  compound  the  fraud  by 
giving  up  a  portion  of  the  property,  or  its  avails,  and  be 
exempt  from  liability  for  another  portion,  although  that 
portion  may  have  gone  to  pay  bona  jUle  debts."  Wo  are  at 
a  loss  to  conceive  any  sound  or  just  principle  on  which  a 
grantee  can  deduce  any  equity  from  a  conveyance  fraudulent 
in  fact,  which  will  be  enforced  to  the  prejudice  of  the  cred- 
itors of  the  grantor.  "He  that  hath  committed  iniquity, 
shall  not  have  equity."  The  complicity  of  appellant  in  the 
fraud  deprives  him  of  any  right  or  equity  of  subrogation. 

Affirmed. 
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Tillman  v.  Thomas* 

Bill  in  Equity  by  Heirs,  to  set  aside  Sale  of  Lands  under 
Probate  Decree  on  application  of  Administrator. 

1.  Filing  bill  in  double  aspect. — A  bill  filed  in  a  double  aspect,  seek- 
ing to  set  aside  a  sale  of  lands  under  a  probate  decree,  on  the  ground 
(1)  that  the  proceedings  are  void  on  their  face,  or  (2)  that  they  are  void 
for  fraud  in  their  procurement,  is  demurrable ;  but  the  objection  must 
be  taken  by  demurrer  specially  assigned. 

2.  Demurrer;  adequate  legal  remedy. — A  demurrer  to  a  bill,  on  the 
ground  that  there  is  an  adeouate  legal  remedy,  is  properly  overruled, 
when  the  legal  remedy  is  adequate  to  only  one  of  the  two  aspects  in 
which  the  bill  is  filed. 

3.  Sale  of  lands  under  probate  decree;  setting  aside  in  equity  on  ground 
of  fraud. — A  sale  of  lands  under  a  probate  decree,  on  the  petition  of 
the  administratrix  of  the  deceased  owner,  will  be  set  aside  in  equity  at 
the  instance  of  the  heirs,  on  averment  and  proof  that  it  was  procured 
by  fraudulent  collusion  between  the  purchaser  and  the  administratrix, 
in  payment  of  her  individual  debt  to  him. 

4.  ^ame;  sub-purchaser  with  notice. — A  sub-purchaser  from  the  orig- 
inal fraudulent  purchaser,  having  knowledge  of  facts  sufiScient  to  put 
him  on  inquiry,  is  chargeable  with  notice  of  the  fraud,  and  can  not 
claim  protection  against  the  equity  of  the  heirs. 

Appeal  from  tlae  Chancery  Court  of  Eussell. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  2d  July,  1883,  by 
Edward  Thomas  and  John  Thomas,  children  and  heirs  at 
law  of  John  K  Thomas,  deceased,  against  W.  L.  Tillman, 
B.  R.  Burts,  Mrs.  Rebecca  P.  Kennedy,  and  others;  and 
sought  to  vacate  and  set  aside  a  sale  of  certain  lands,  which 
had  belonged  to  the  decedent  in  his  life-time,  and  were 
sold  under  a  probate  decree  on  the  petition  of  the  widow  as 
administratrix.  As  the  bill  is  copied  in  the  transcript,  L.  D. 
Odom,  who  had  married  a  daughter  of  the  decedent,  was 
joined  as  a  complainant;  but  he  was  also  made  a  defendant, 
and  a  decree  pro  confesso  was  entered  against  him ;  and  it  was 
alleged  that  his  wife  and  only  child  were  dead.  John  R. 
Thomas  died  in  December,  1862,  or  January,  1863.  Letters 
of  administration  on  his  estate  were  granted  to  his  widow, 
Mrs.  Rebecca  P.,  who  afterwards  married  W.  L.  Kennedy. 
She  filed  a  petition  in  the  Probate  Court,  in  February,  1872, 
asking  an  order  to  sell  the  lands  for  the  payment  of  debts. 
An  order  of  sale  was  grouted  on  20th  March,  and  the  lands 
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were  sold  under  it  on  April  15th,  1872.  W.  L.  Tillman 
became  the  purchaser  at  the  sale,  and  was  so  reported  to  the 
court,  by  which  the  sale  was  confirmed;  and  he  afterwards 
sold  and  conveyed  a  part  of  the  land  to  Burts.  The  com- 
plainants sought  to  set  aside  the  sale,  to  cancel  the  several 
conveyances,  and  to  recover  the  possession  of  the  land,  on 
the  ground  that  the  sale  was  procured  by  fraudulent  collu- 
sion between  Mrs.  Kennedy  and  her  husband  and  said  Till- 
man, to  whom  they  were  indebted ;  and  on  the  further  ground 
that  the  proceedings  were  void  on  their  face  as  against  the 
complainants. 

Separate  answers  were  filed  by  Tillman  and  Burts,  each 
insisting  on  the  validity  and  conclusiveness  of  the  probate 
decree ;  and  each  demun^ed  to  the  bill,  on  the  ground  that 
the  bill  was  barred  by  the  statute  of  limitations,  and  that 
the  complainants  had  an  adequate  remedy  at  law.  Burts 
also  claimed  protection  as  a  purchaser  for  valuable  consider- 
ation without  notice.  The  chancellor  overruled  the  demur- 
rer, and,  on  final  hearing  on  pleadings  and  proof,  rendered  a 
decree  for  the  complainants  as  prayed.  Tillman  and  Burts 
appeal  from  this  decree,  and  here  assign  it  as  error. 

Watts  &  Son,  and  J.  B.  Mitchell,  for  appellants,  cited 
WaHs  V.  Frazier,  80  Ala.  186;  Lanford  v,  DtmkUn,  71  Ala. 
594;  Farley  v.  Dunklin,  76  Ala.  530;  Gordon  v.  Ross, 
63  Ala.  366;  Petfus  v.  McClanahan,  52  Ala.  60;  Ihiggcr  v. 
Tayhe,  60  Ala.  519;  K<dlam  v,  Richards,  56  Ala.  240; 
Riggs  V.  Fuller,  54  Ala.  148;  Strang  v.  Moog,  72  Ala.  465; 
Chardavoyne  v.  Lynch,  82  Ala.  376. 

Hooper  &  Waddell,  contra, 

McCLELLAN,  J. — This  is  a  bill  by  heirs,  seeking  to  set 
aside  and  vacate  the  proceedings  of  the  Probate  Court,  un- 
der which  lands  belonging  to  the  estate  of  their  ancestor 
were  sold  by  his  personal  representative.  As  amended,  the 
bill  is  presented  in  two  aspects.  In  one,  it  is  sought  to 
vacate  the  order  of  sale  and  confirmation,  on  the  ground  of 
fraud  in  their  rendition.  In  the  other,  the  same  result  is 
attempted  to  be  reached,  on  the  ground  that  the  probate  pro- 
ceedings are  void  on  their  face.  A  cause,  if  proper  objec- 
tion be  interposed,  can  not  thus  be  presented  to  a  court 
of  equity  in  a  double  aspect,  unless  the  complainant  is 
entitled  to  the  same  relief  on  each  phase  of  his  allegations. 

Vol.  lxxxvii. 


Digitized  by 


Googk 


1888]  OF  ALABAMA.  323 

[Tillman  v.  Thomas.] 

That  is  not  true  in  the  case  at  bar.  On  the  contrary,  in  that 
aspect  in  which  the  ground  of  relief  is  fraud,  he  would,  if 
the  averments  are  supported  by  the  evidence,  be  entitled  to 
a  decree  vacating  the  order  of  sale,  and  annulling  all  pro- 
ceedings thereunder;  while  in  that  aspect  in  which  the  de- 
cree is  alleged  to  be  void  on  its  face,  he  would  be  entitled  to 
no  relief  in  equity,  but  would  be  remitted  to  the  law  courts. 
Florence  v.  Paschal^  50  Ala.  28 ;  Tyson  v.  Brown,  64  Ala, 
244.  If  the  latter  allegation  be  not  ti'eated  as  merely  re- 
dundant, it  would  seem  that  the  bill  presented  two  claims  for 
relief,  which  ought  not  to  have  been  joined.  But  the  ob- 
jection on  that  ground  could  only  be  taken  by  demurrer,  and 
no  demurrer  going  to  this  point  was  interposed. — Seah  v, 
Robinson,  75  Ala.  863. 

There  was  a  general  demurrer  to  the  bill-,  as  amended,  on 
the  ground  that  it  disclosed  that  complainants  had  an  ade- 
quate remedy  at  law.  This  objection  was  well  taken  to 
only  one  of  the  two  aspects  in  which  relief  was  prayed. 
Under  the  allegations  that  the  proceedings  sought  to  be 
vacated  were  void  on  their  face,  it  was  disclosed  that  an 
adequate  remedy  at  law  existed.  But  the  complainants 
had  no  such  remedy  under  their  claim  for  relief  on  the 
ground  of  fraud.  The  rule  is  of  general  application,  that 
where  the  bill  sets  forth  two  or  more  claims  for  relief  in 
equity,  and  a  general  demurrer  is  filed  by  respondents,  it 
should  be  overruled,  and  the  relief  granted,  if  any  of  the 
grounds  upon  which  relief  is  sought  are  of  equitable  cogni- 
zance.— 1  Dan.  Ch.  Pr.  &  PI.  550;  Dimmock  v.  Bixhy, 
20  Pick.  374;  Moiion  v,  Grenada  Acad.,  8  Sm.  &  M.  773. 
In  Alabama,  this  principle  has  been  applied  to  a  case  very 
like  the  present  one.  A  bill  was  filed  to  have  a  deed  can- 
celled as  a  cloud  on  title.  The  allegations  disclosed  one 
state  of  facts  on  which  the  remedy  was  in  chancery,  and 
another  on  which  the  remedy  was  at  law.  There  was  a  de- 
murrer to  the  whole  bill,  on  the  ground  that  the  complainant 
had  an  adequate  legal  remedy.  The  opinion  of  this  court 
was,  that  "the  bill  contains  two  distinct  independent  grounds 
on  which  the  claim  for  relief  is  based ;  and  that,  if  either 
ground  is  sufficient,  its  force  is  not  impaired  by  the  fact  that 
it  is  joined  cumulatively  with  another  alleged  ground,  which, 
of  itself,  will  not  maintain  the  equity  of  the  bill ;"  and  it 
was  accordingly  held,  that  the  demurrer  was  properly  over- 
ruled.— Shipman  v.  Fiirniss,  69  Ala.  563. 

We  congur  with  the  chancellor's  finding  on  the  evidence, 
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that  the  order  of  the  Probate  Court  for  the  sale  of  the  lands, 
described  in  the  bill,  and  all  the  proceedings  in  that  behalf 
were  procured  to  be  made,  had  and  done,  by  and  through  the 
fraudulent  collusion  of  the  defendants  (appellants  here), 
Tillman,  W.  L.  Kennedy  and  Rebecca  P.  Kennedy,  the  latter 
being  the  administratrix  of  the  estate.  We  are  satisfied, 
also,  that  the  purchase-money  of  the  land  was  never  intended 
to  be  paid,  and  was  not  in  fact  paid;  and  that  neither  the 
estate,  nor  the  complainants,  ever  received  any  benefit  from 
the  sale  of  said  lands.  On  these  facts,  there  can  be  no  doubt 
of  the  power  of  the  Chancery  Court  to  declare  the  orders  of 
sale  and  confirmation  void,  and  make  all  other  decrees  nec- 
essary to  a  complete  rehabilitation  of  the  title  of  the  heirs, 
and  to  a  full  redress  of  the  injuries  they  have  suffered 
through  the  wrongful  disseizin  of  their  lands.  It  is  one  of 
the  honorable  boasts  of  our  system  of  equity  juprisprudence, 
that  "the  infection  of  fraud  will  be  made  to  vitiate  even  the 
most  solemn  transactions,  and  adjudications  of  courts  form 
no  exception  to  the  salutary  rule. — Freeman  on  Judgments, 
§  449 ;  Eslava  v.  Eslava,  50  Ala,  32 ;  Lee  v.  Lee,  55  Ala. 
590 ;  Humphreys  v,  Burleson,  72  Ala.  1 ;  Dunklin  v.  Wilson, 
64  Ala.  162. 

We  also  concur  with  the  chancellor,  that  the  evidence  suf- 
ficiently shows  the  mala  fides  of  the  respondent  Burt  in  his 
purchase  of  the  lands  from  Tillman.  It  is  in  proof  that  he 
knew  the  lands  belonged  to  the  estate  of  Thomas,  and  so 
were  being  sold  in  a  fiduciary  capacity  by  Mrs.  Kennedy. 
He  admits  that  the  uncle  of  the  minor  heirs,  who  was  also  a 
surety  on  the  administration  bond,  had  told  him  that  who- 
ever bought  this  land  would  buy  a  law-suit.  He  swears  that 
he  had  reason  to  believe  that  Tillman  bought  the  land  in  sat- 
isfaction of  a  moi^tgage  he  held  on  Kennedy  and  wife,  and 
that  he  knew  Tillman  had  furnished  them  supplies,  and  that 
Kennedy  told  him  that  the  land  was  to  be  sold  to  reimburse 
him,  Kennedy,  moneys  he  had  paid  out  for  the  estate.  While 
it  may  be  that  no  one  of  these  facts  would  have  been  suf- 
ficient to  put  him  on  inquiry,  yet  all  of  them  combined  are 
adequate  to  that  end.  Holding  him,  as  all  men  must  be 
held,  to  know  the  law,  he  had  notice  that  a  trust  estate  was 
being  sold  to  pay  the  individual  indebtedness  of  the  agent  of 
the  trustee  to  his  vendor,  and  that  objection  was  being  made 
to  this  tradsaction  by  a  near  relative  of  the  infant  cestuis  que 
iriist,  and  in  their  behalf.     This  should  have  put  him  on  in- 
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quiry. — Pendleton  v.  Fay,  2  Paige,  202;  Slanghillv.  Ausiey, 
1  DeG.,  M.  &  G.  635. 

Had  the  inquiry  been  prosecuted,  the  legal  presumption  is, 
that  the  real  facts  would  have  been  ascertained.  Had  he 
gone,  for  instance,  to  Mrs.  Kennedy,  who  was  the  trustee  thus 
converting  the  trust  estate,  the  law  presumes  that  she  would 
have  told  him  the  whole  truth,  as  she  seems  to  have  done  in 
this  case,  and  he  would  have  been  fully  apprised  of  the  in- 
firmity of  his  vendor's  title ;  and  had  he  gone  to  the  records 
of  the  Probate  Court,  which  contained  the  evidence  of  one 
link  in  the  title  he  was  about  to  buy,  he  would  have  found, 
indeed,  that  the  proceedings  were  not  void  on  their  face ;  but 
at  the  same  time,  and  as  a  part  of  the  same  record,  he  would 
have  found  the  most  solemn  asseverations,  on  the  part  of  the 
heirs  and  the  sureties  of  the  administratrix,  of  fraud  and 
crime  in  the  administration  of  the  trust  property.  Equity 
will  hold  him  to  a  knowledge  of  all  the  facts  that  these  inqui- 
ries would  have  disclosed  to  him ;  to  a  knowledge  in  this  case 
of  no  more  or  no  less  than  that  the  title  of  his  vendor  was 
the  issue  of  fraud  and  collusion,  and  was  void. 

The  decree  of  the  chancellor  is,  therefore,  affirmed. 


Harmon  v.  Goetfer,  Weil  &;  Co. 

statutory  Detinue  by  Seller  against  Sub-Purchaser  of  Goods.  I'JTm 

1.  Sale  of  goods;  when  title  passes. — A  sale  of  goods,  on  the  condition 
that  the  price  is  to  be  paid  on  receipt  of  an  invoice,  is  a  sale  for  cash  ; 
and  no  title  passes  to  the  purchaser  until  the  price  is  paid. 

2.  Evidence  as  to  delivery  and  reception  of  invoice. — Where  the  seller 
seeks  to  recover  the  goods  from  a  sub- purchaser,  the  price  being  paya- 
able  on  delivery  of  an  invoice,  it  is  competent  for  the  plaintiff  to  prove 
the  sending  and  the  reception  of  the  invoice,  as  showing  performance 
on  his  part,  and  that  the  purchase- money  was  due. 

3.  Evidence  as  to  value  of  goods. — The  goods  sued  for  by  the  seller, 
the  price  never  having  been  paid  (as  stipulated)  on  delivery  of  an  in- 
voice, being  part  of  a  stock  of  goods  afterwards  sold  by  the  purchaser  to 
the  defendant,  the  validity  of  that  sale  is  not  involved  in  the  issue ;  and 
evidence  as  to  the  value  of  the  stock  of  goods,  or  offers  to  sell  them, 
which  might  be  admissible  if  the  sale  were  attacked  for  fraud,  is  not  rel- 
evant or  competent. 

4.  Evidence  tending  to  prove  possession;  admission  implied  from  silence. 
Where  the  defendant  in  aetinue  denies  his  possession  of  the  goods  sued 
for,  alleging  that  they  were  in  the  possession  of  the  sheriff  at  the  com- 
mencement of  the  suit,  the  plaintiff  may  prove,  by  a  witness  who  was 

E resent,  thc.t  the  sheriff  said,  in  the  presence  of  the  defendant,  that  he 
ad  not  then  made  a  levy  under  the  other  writs,  and  that  the  defendant 
6aid  nothing. 
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Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbabd. 

This  action  was  brought  by  Goetter,  Weil  &  Co.,  suing  as 
partners,  againt  John  F.  Harmon,  to  recover  certain  goods 
which  plaintiffs  had  sold  to  Harmon  Brothers,  with  damages 
for  their  detention ;  and  was  commenced  on  the  7th  January, 
1887.  The  transcript  contains  what  purports  to  be  a  bill  of 
exceptions,  but  it  is  not  signed  by  the  presiding  judge,  and 
the  record  shows  no  agreement  or  admission  supplying  the 
defect.  It  is  shown  by  this  bill  that  one  of  the  plaintiffs 
testified,  on  the  trial,  that  the  goods  sued  for  were  sold  by 
plaintiffs  to  Harmon  Brothers  on  the  28th  December,  1886; 
that  they  "refused  to  sell  on  time,  and  said  they  must  have 
cash ;  that  it  was  then  agreed  that  they  would  ship  the  goods, 
and  that  Harmon  Brothers  would  remit  the  price  on  receipt 
of  the  invoice,  which  was  to  be  sent  by  mail ;  and  that  said 
goods  were  shipped  the  same  day."  The  witness  testified, 
also,  that  the  invoice  was  forwarded  by  mail  on  the  same 
day,  and  that  he  afterwards  saw  it  in  the  possession  of  said 
Harmon  Brothers ;  and  this  evidence  was  admitted  by  the 
court,  against  the  objection  and  exception  of  the  defendant. 

Goldman,  a  witness  for  plaintiffs,  "testified,  that  he  was 
present  when  the  sheriff  took  possession  of  the  goods  sued 
for ;  that  he  went  to  the  sheriff,  who  told  him  that  he  had 
not  levied  on  these  goods,  the  defendant  being  present  at  the 
time,  and  making  no  reply,  and  the  sheriff  having  the  attach- 
ment writ.  The  defendant  moved  to  exclude  said  declara- 
tions of  the  sheriff,  and  excepted  to  the  overruling  of  his  mo- 
tion." Said  Goldman  testified,  also,  "that  he  went  with  the 
sheriff  to  the  store  where  the  goods  were ;  that  two  persons 
were  inside  of  the  store,  with  the  defendant,  one  of  whom 
unlocked  the  door ;  that  he  demanded  the  goods  of  the  de- 
fendant, who  replied,  that  they  were  in  the  possession  of  the 
sheriff,"  and,  after  consultation  with  his  attorney,  declined  to 
point  them  out.  The  testimony  of  the  defendant  tended  to 
show  that,  at  the  time  the  suit  was  commenced,  certain  cred- 
itors of  Harmon  Brothers  had  sued  out  attachments  against 
them,  the  sheriff  had  taken  possession  of  said  goods,  and  had 
the  keys  of  the  store  in  which  they  were,  and  was  proceed- 
ing to  take  an  inventory  of  said  goods  for  the  purpose  of 
levying  on  such  portions  thereof  as  might  be  necessary  to 
satisfy  said  attachments ;  that  he  replied  to  Goldman's  de- 
mand for  the  goods,  that  they  were  ^n  the  possession  of  the 
Vol.  lxxxvii. 
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sheriff,  and  to  his  request  to  point  out  the  goods,  that  he  had 
been  advised  by  his  attorney  not  to  do  so." 

The  defendant  claimed  the  goods  under  a  purchase  from 
Harmon  Brothers,  on  the  2d  or  3d  January,  1887,  of  their 
entire  stock  of  goods,  in  payment  of  an  antecedent  indebted- 
ness of  about  $5,000 ;  and  he  adduced  testimony  tending  to 
show  that  the  goods  sued  for,  with  the  rest  of  the  stock,  was 
delivered  to  him  immediately  after  his  purchase;  "that  he 
knew  nothing  of  the  time  and  manner  of  tiie  purchase  of  said 
goods;"  and  that  the  value  of  the  entire  stock  of  goods,  at 
first  cost,  was  about  $4,500.  "Defendant  proposed  to  testify, 
in  his  own  behalf,  that  when  he  bought  said  stock  of  goods, 
he  offered  them  for  sale  to  the  merchants  of  Union  Springs, 
before  any  attachments  were  sued  out  against  Harmon  Broth- 
ers, or  there  had  been  any  interference  with  them  in  any 
way,  and  that  he  could  not  get  an  offer  of  more  than  65  cents 
on  the  dollar  of  first  cost."  The  court  excluded  this  evi- 
dence, on  objection  by  the  plaintiffs,  and  the  defendant  ex- 
cepted. 

These  rulings  on  the  evidence,  with  other  matters,  are  now 
assigned  as  error. 

Gardner  &  Wiley,  for  appellant. 

Fleming  Law,  contra. 

STONE,  C.  J. — This  action  counts  in  detinue;  being 
brought  by  the  appellees  against  the  appellant,  for  the  re- 
covery in  sj^ecie  of  certain  described  articles  of  merchan- 
dise. 

1.  The  goods  were  sold  to  the  vendors  of  the  defendant 
by  the  plaintiffs,  upon  the  condition  that  the  price  therefor 
was  to  be  paid  upon  the  receipt  of  an  invoice  of  the  goods. 
This  rendered  the  transaction  between  the  plaintiffs  in  this 
action  and  the  sellers  of  the  defendant,  a  sale  for  cash.  Un- 
til the  fulfillment  of  the  condition — the  payment  of  the  price 
of  the  goods — the  sale  was  not  completed,  and  the  title  to 
the  goods  .remained  in  the  plaintiffs.  The  payment  of  the 
purchase-money  was  a  condition  precedent  to  a  consumma- 
tion of  the  trade ;  and  until  such  payment,  the  title  to  the 
goods  never  passed  out  of  the  seller,  and  no  right  of  pos- 
session accrued  to  the  buyer.  Harmon  Brothers,  the  ven- 
dees of  the  plaintiffs  and  the  vendors  of  the  defendant, 
totally   failed  to   comply   with  the  condition  of   the  sale. 
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Hence  the  title  to  the  goods,  and  the  right  of  possession, 
never  passed  out  of  the  plaintiffs,  which  gave  them  a  right 
of  action  for  the  recovery  of  the  goods. — Sumner  v.  Woods ^ 
67  Ala,  189;  Holman  v.  Lock,  51  Ala.  281;  McCallv.  Pew- 
ell,  64  Ala.  254;  Jones  v.  P^ilUm,  66  Ala.  306;  Fairbanks  v. 
Eureka  Co,,  67  Ala.  109;  Shines  v.  Sieiner,  76  Ala.  258; 
1  Benj.  on  Sales,  §  425. 

2.  There  was  no  error  in  the  admission  of  evidence  rela- 
ting to  the  sending  and  receiving  of  the  invoice.  As  the 
receipt  of  the  invoice  was  the  time  when  the  purchase-price 
fell  due,  it  was  competent  to  prove  the  sending  and  the  re- 
ception of  the  invoice,  in  order  to  show  that  the  sellers  had 
performed  their  part  of  the  contract,  and  that  the  purchase- 
money  was  due. 

3.  The  evidence  of  the  defendant,  tending  to  show  his 
attempt  to  sell  the  goods  ia)  other  merchants  in  Union 
Springs,  and  that  he  was  only  offered  a  certain  price  for 
them,  was  irrelevant  to  the  issues  involved,  and  therefore 
incompetent  The  sale  of  the  goods  from  Harmon  Brothers 
to  J.  F.  Harmon,  the  defendant,  was  not  attacked  for  fraud. 
The  bona  fides  of  the  transfer  to  the  defendant  not  being 
assailed,  this  evidence  was  wholly  irrelevant. — 1  Greenl.  Ev. 
(14th  Ed.),  §49,  note. 

4.  The  testimony  of  the  witness  Goldman,  as  to  the  declara- 
tion of  the  sheriff,  was  competent  evidence,  as  tending  to 
prove  an  admission,  implied  from  silence,  on  the  part  of  the 
defendant,  that  the  goods  were  still  in  his  possession.  The 
defendant's  motion  to  exclude  this  evidence  from  the  jury 
was  properly  overruled. 

There  was  no  error  in  the  court  giving  and  refusing  the 
charges  set  out  in  the  record. 
The  judgment  is  aflirmed. 


Wood>vard  Iron  Co.  v.  Cabaniss. 

Ajyj^lication  for  Prohibition,  or  Mandamus,  to  Probate 
Judge,  in  matter  of  Statutory  Proceedings  for  Condem- 
nation of  Right  of  Way  by  Railroad  Corporation. 

1.     Trial  by  jury,  under  constittUional  provisions, — A  lawful  jury,  as 
the  term  is  used  in  constitutional  provisions,  means  a  jury  of  twelve 
Vol.  lzzzvu. 
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men,  according  to  the  principles  of  the  common  law ;  and  a  jarv  con- 
sisting of  a  less  number,  under  statutory  provisions,  is  not  a  lawful 
jury,  unless  an  appeal  is  given  to  a  higher  court,  where  a  jury  of  tw^elve 
men  may  be  impanelled  on  demand. 

2^  Statutory  proceedings  for  condemnation  of  right  of  way;  appeal, 
and  trial  by  juru. — Under  statutory  provisions  authorizing  the  condem- 
na  tion  of  a  right  of  way  by  railroad  corporations  (Code,  §  3210 ;  Sess. 
Acts  1888-9,  p.  112),  the  jury  of  appraisers  may  consist  of  only  six  men, 
and  no  appeal  is  given  to  a  court  of  which  a  trial  by  jury  is  a  constitu- 
ent part ;  yet,  under  the  general  statute  regulating  appeals  from  the 
Probate  Court  (Code,  ^  36fi)),  construed  in  connection  with  the  consti- 
tutional provision  which  secures  an  appeal  from  **any  preliminary 
assessment  of  damages,"  and  gives  a  right  of  trial  by  jury,  **a8  to  the 
amount  of  damages,  it i  all  cases  of  appeal,''  an  appeal  lies  from  the 
Probate  to  the  Circuit  Court,  and  a  jury  of  twelve  men  may  be  there 
impanelled  to  assess  the  damages. 

3.  Same;  when  prohibition  or  mandamus  lies. — Since  an  appeal  lies 
from  the  Probate  Court  to  the  Circuit  Court,  in  the  matter  of  proceed- 
ings for  the  condemnation  of  a  right  of  way  at  the  suit  of  a  railroad 
company,  a  writ  of  prohibition  or  mandamus  from  the  Circuit  Court  will 
not  be  awarded  to  prevent  further  proceedings. 

Appeal  from  the  Circuit  Court  of  JeflPerson. 

Heard  before  the  Hon.  James  B.  Head. 

In  the  matter  of  the  petition  of  the  Woodward  Iron  Com- 
pany, a  private  corporation,  addressed  to  the  presiding  judge 
of  said  circuit,  for  a  writ  of  prohibition,  mandamus,  or 
other  appropriate  process,  directed  to  Hon.  E.  H.  Cabaniss, 
presiding  as  special  judge  of  probate  in  and  for  said  county 
of  Jefferson,  ''restraining  and  prohibiting  him  from  further 
proceedings"  in  the  matter  of  a  petition  filed  by  the  Bir- 
mingham, Powderly  &  Bessemer  Street  Railroad  Company, 
another  corporation  organized  under  the  general  statutes,  by 
which  the  latter  corporation  attempted  to  condemn  and  ac- 
quire a  right  of  way  over  and  through  the  lands  of  the  peti- 
tioner. The  circuit  judge  sustained  a  demurrer  to  the  peti- 
tion, and  dismissed  it;  and  his  judgment  is  here  assigned  as 
error. 

Webb  &  Tillman,  for  appellant. 

Chas.  B.  Powell,  contra. 

80MERVILLE,  J. — The  application  is  for  a  writ  of  pro- 
hibition, mandamus,  or  other  appropriate  writ,  directed  to 
the  appellee,  sitting  as  special  judge  for  the  trial  of  an  ad 
quod  damnum  proceeding  pending  in  the  Probate  Court  of 
Jefferson  county,  and  seeking  to  restrain  him  from  further 
proceeding  in  the  cause. 

The  ground  upon  which  the  petition  rests  is  the  alleged 
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unconstitutionality  of  the  present  statute  providing  for  the 
condemnation  of  lands  for  public  uses. — Code  of  1886, 
§§  3207-3220.  The  particular  objection  urged  is,  that  the 
statute  fails  to  provide  for  the  right  of  trial  by  jury,  on  ap- 
peal from  the  preliminary  assessment  of  damages  made  by 
the  award  of  viewers,  or  commissioners ;  and  that  for  this 
reason  it  oflFends  section  7  of  Article  XIV  of  the  Constitu- 
tion. This  section,  after  providing  that  all  corporations  and 
individuals,  invested  with  the  right  of  eminent  domain,  shall 
first  make  just  compensation  for  the  property  taken,  injured 
or  destroyed  by  the  construction  or  enlargement  of  their 
works,  highways,  or  improvements,  declares:  "The  General 
Assembly  is  hereby  prohibited  from  depriving  any  person  of 
an  appeal  from  any  preliminary  assessment  of  damages 
against  any  such  corporations  or  individuals,  made  by  view- 
ers or  otherwise;  and  ihe  amount  of  such  damof/es,  in  all 
cases  of  appeal^  shall,  on  deniarid  of  ciiher  ixiriy,  he  deter- 
mined by  a  jury  according  to  laivy — Const.,  1875,  Art.  XIV, 
sec.  7. 

We  concede,  for  the  sake  of  argument,  that  the  remedy 
here  invoked  would  be  appropriate,  if  this  contention  is  cor- 
rect. We  are  inclined,  also,  to  the  view  of  appellants'  coun- 
sel, that  section  3210  of  the  present  Code,  as  amended  by 
the  act  approved  February  28th,  1889  (Acts  1888-89,  p. 
112),  contemplates  nothing  more  than  a  preliminary  assess- 
ment, and  not  a  final  trial  by  a  lawful  jury.  That  section, 
as  amended,  authorizes  a  jury  of  as  few  as  six  jurors.  A 
lawful  jury,  within  the  meaning  of  the  Constitution,  means 
a  jury  of  twelve  men,  according  to  the  usages  of  the  com- 
mon law.     We  shall  also  consider  this  contention  well  taken. 

In  this  aspect  of  the  case,  we  hold  that  the  right  of  appeal 
to  the  Circuit  Court  was  secured  to  the  appellant,  by  section 
3640  of  the  present  Code.  And  on  the  authority  of  Mont- 
gomery So.  Railway  Co,  v.  Sayre,  72  Ala.  443,  the  constitu- 
tional provision  invoked  was  so  far  self-executing  as  to  enti- 
tle the  appellant  to  demand  a  trial  by  jury  in  that  court,  to 
determine  the  amount  of  damages  assessed.  The  statutes 
construed  in  that  case,  giving  the  right  of  appeal,  do  not 
essentially  differ  from  those  embodied  in  the  present  Code ; 
and  while  the  correctness  of  the  decision  is  not  entirely  free 
from  doubt,  the  court  is  unanimous  in  the  opinion  that  it 
should  be  followed,  and  it  is  conclusive  of  the  present  case. 

The  petition  was  properly  dismissed,  and  the  judgment  is 
affirmed. 
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Moritz  &  TTeil  v.  Miller,  Schram  &  Co. 

CredUor*s  Bill  in  Equity^  to  set  aside  Fraudulent  Con- 
veyance. 

1.  Receiver;  appointment  without  notice. — A  receiver  should  not  be 
appointed  without  notice,  on  the  filing  of  a  bill  by  a  simple-contract 
creditor  to  set  aside,  on  the  ground  of  fraud,  a  transfer  by  an  insolvent 
debtor  of  all  his  outstanding  notes  and  accounts,  when  the  bill  merely 
alleges,  on  information  and  belief,  that  the  transferrees  are  rapidly  col- 
lecting the  notes  and  accounts,  and  placing  them  beyond  the  reach  of 
creditors,  but  does  not  allege  that  they  are  insolvent,  or  unable  to  re- 
spond to  any  decree  which  might  be  rendered  against  them ;  and  the 
accompanying  affidavit  only  states  that,  in  the  belief  of  the  affiant, 
based  on  information,  to  give  notice  of  the  application  would  cause 
delay,  which  would  probably  defeat  the  receiver,  and  prevent  him 
from  taking  possession  and  recovering  the  notes  and  accounts;  it 
further  appearing  that  all  the  defendants  reside  in  the  city  in  which 
the  bill  was  filed. 

Appeal  from  the  City  Court  of  Montgomery,  in  equity. 

Heard  before  the  Hon.  Tnoa  M.  Aurington. 

The  appeal  in  this  case  is  sued  out  from  an  order  for  the 
appointment  of  a  receiver,  under  a  bill  filed  by  Miller, 
Schram  &  Co.,  as  simple-contract  creditors  of  Moritz  &  Weil, 
against  their  said  debtors  and  others,  seeking  to  set  aside  as 
frandnlent  a  transfer  of  their  outstanding  notes  and  accounts 
by  said  Moritz  &  Weil. 

Tompkins  &  Troy,  for  appellants,  cited  High  on  Receivers, 
§^  111-13;  BriarfieUl  Iron  Works  v.  Foster,  54  Ala.  622. 

Bice  &  Wiley,  contra, 

CLiOPTON,  J. — As  receivers  are  ordinarily  appointed 
without  requiring  of  the  applicant  bond  indemnifying  the 
other  party  against  damages  which  may  be  caused  by  a 
wTongfal  appointment,  the  utmost  care  and  circumspection 
should  be  observed  in  administering  this  extraordinary 
remedy.  The  court  should  ever  be  reluctant  to  summarily 
take  property  from  the  possession  of  a  defendant  claiming 
right  or  title  thereto,  and  putting  it  into  the  control  and 
management  of  an  appointee  of  the  court,  without  affording 
the  claimant  and  possessor  opportunity  to  be  heard  in 
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opposition.  When  the  most  provident  care  is  used,  it  not 
infrequently  happens  that  great  injustice,  and  sometimes 
irreparable  injury,  is  occasioned.  In  view  of  these  probable 
evils,  and  for  the  purpose  of  avoiding,  as  far  as  practicable, 
an  improper  and  injudicious  exercise  of  this  jurisdiction,  the 
statute  provides:  "Receivers  may  be  appointed  by  the 
chancellor  in  term  time  or  vacation,  and  by  the  register  in 
vacation,  upon  application  in  writing ;  and  when  the  applica- 
tion is  made  in  vacation,  reasonable  notice  of  the  time  of 
such  application,  and  the  person  to  whom  it  will  be  sub- 
mitted, must  be  given,  or  a  good  reason  shown  to  the  chan- 
cellor or  register  for  the  failure  to  give  the  same." — Code, 
1886,  §  3534. 

The  complainants,  who  are  simple-contract  creditors  of  the 
firm  of  Moritz  &  Weil,  seek  by  the  bill  to  set  aside  a  transfer 
of  their  books,  notes,  accounts  and  other  choses  in  action, 
to  the  other  defendants,  on  the  alleged  ground,  that  the 
transfer  was  made  upon  a  simulated  and  fictitious  considera- 
tion, with  intent  to  hinder,  delay  or  defraud  complainants 
and  the  other  creditors  of  the  firm.  The  equity  of  the  bill 
may  be  conceded.  The  question  on  this  appeal  is  not, 
solely,  whether  the  bill  makes  a  prima  facie  case  for  the 
appointment  of  a  receiver — a  case  in  which  it  does  not  seem 
reasonable  thai  the  assets  should  be  left  in  the  possession  of 
the  defendants  pending  the  litigation.  A  decision  as  to  the 
propriety  and  necessity  of  appointing  a  receiver  would  be 
premature,  in  advance  of  a  showing  by  defendants  against 
it,  or  an  opportunity  to  make  such  a  showing.  The  receiver 
being  appointed  without  notice,  and  before  service  of  pro- 
cess, the  material  question  is,  whether  a  good  reason  is 
shown  for  the  failure  to  give  notice. 

By  the  established  practice,  independent  of  statute,  courts 
of  equity,  being  averse  to  interference  ex  parte^  will 
entertain,  in  ordinary  cases,  an  application  for  the  appoint- 
ment of  a  receiver,  only  after  notice,  or  rule  to  show  cause. 
The  exceptional  cases  are,  when  the  defendant  is  beyond 
the  jurisdiction  of  the  court,  or  can  not  be  found,  or  when 
some  urgent  emergency  is  shown  rendering  interference, 
before  there  is  time  to  give  notice,  necessary  to  prevent 
waste,  destruction  or  loss;  or  when  notice  itself  will  jeopard- 
ize the  delivery  of  the  property,  over  which  the  receiverehip 
is  extended,  in  obedience  to  the  order  of  the  court  The 
statute  being  silent  as  to  what  will  constitute  a  good  reai^n, 
precedents  and  adjudged  cases  under  the  general  practice^  in 
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the  absence  of  statutory  regulations,  will  afford  a  suflScient 
guide.  The  bill  alleges  that  the  defendants,  to  whom  the 
books,  notes  and  accounts  were  transferred,  are  rapidly  col- 
lecting the  indebtedness,  and  placing  the  money  beyond  the 
reach  of  the  creditors.  If,  in  connection  with  this  averment, 
the  insolvency  of  these  defendants,  or  their  inability  to 
respond  to  any  decree  which  may  be  rendered  against  them 
if  the  transfer  be  declared  fraudulent,  had  been  alleged,  it 
may  be  that  a  good  reason  would  have  appeared  for  the  fail- 
ure to  give  notice. — Sims  v.  Adams,  78  Ala.  395;  Ashurst 
i\  Lehman,  86  Ala.  370;  5  So.  Rep.  731;  Micou  v,  Moses, 
72  Ala,  439.  But  the  bill  contains  no  such  allegation ;  and 
the  averment  made  is  verified  on  information  and  belief, 
without  stating  the  source  of  the  information,  its  character, 
or  when  obtained.  The  reason  for  failure  to  give  notice, 
deducible  from  the  mere  allegations  of  the  bill,  is  a  mere 
suspicion,  opinion  or  belief,  that  defendants  may  spirit  away 
the  effects,  and  place  them  beyond  the  power  of  the  court  to 
compel  their  delivery. 

The  only  other  reason  is  found  in  the  affidavit  of  one  of 
the  complainants,  made  for  the  appointment  of  the  receiver, 
which  states,  upon  information  and  belief,  that  to  give  notice 
of  the  application  for  a  receiver  would  cause  delay,  which 
would  probably  defeat  the  receiver,  and  prevent  him  from 
taking  possession  of,  and  preserving  the  books,  accounts  and 
chosrs  in  action.  In  Verplanck  v,  Mercaniile  Ins.  Co., 
2  Paige,  438,  Chancellor  Walworth  says:  "In  every  case, 
when  the  court  is  asked  to  deprive  the  defendant  of  the 
possession  of  his  property  without  a  hearing,  or  an  opportu- 
nity to  oppose  the  application,  the  particular  facts  and  cir- 
cumstances, which  render  such  a  summary  proceeding 
proper,  should  be  set  forth  in  the  bill  or  petition  on  which 
such  application  is  founded.  Oglevie's  affidavit  in  this  case, 
that  he  was  satisfied  of  the  necessity  of  such  a  proceeding, 
was  not  sufficient.  He  should  have  stated  the  facts  on  which 
his  opinion  was  founded,  to  enable  the  court  to  judge  of  its 
correctness."  This  ruling  was  approved  and  followed  in 
French  v.  Gifford,  30  Iowa,  148.  The  affidavit  in  the 
present  case  is  not  as  strong  as  those  in  the  cases  cited.  It 
merely  states,  that  in  the  belief  of  the  witness,  based  on 
information,  notice  of  application  would  probably  defeat  the 
receiver.  He  should  have  stated  the  facts,  oi  which  he  had 
been  informed,  on  which  he  founded  his  belief.  The  receiver 
was  appointed  on  the  same  day  on  which  the  bill  was  filed, 
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and  process  was  not  served  until  next  day.  It  appears  from 
the  bill  that  all  the  defendants  reside  in  the  city  of  Mont- 
gomery, where  the  order  was  made.  They  could  have  been 
speedily  served  with  notice,  without  causing  any  unusual  or 
probable  injurious  delay. 

On  the  foregoing  principles,  we  are  forced  to  the  conclu- 
sion, that  the  allegations  of  the  bill,  and  the  affidavit  for  the 
appointment  of  a  receiver,  do  not  justify  such  appointment 
without  notice.  To  hold  otherwise,  would  render  the  statute 
nugatory. — Frichcrt  v,  Bia-gess,  11  Md.  452;  High  on 
Receivers,  §^111-112. 

The  order  appointing  the  receiver  must  be  reversed,  and 
the  cause  remanded.  Complainants  can  make  another  appli- 
cation, if  so  advised. 

Reversed  and  remanded. 


Anderson  v.  Bellenger  &  Ralls. 

Action  on  Siainiory  Claim  Bond, 

1.  DiHcharge.  of  surety^  by  alteration  of  contract. — A  surety  has  the 
right  to  stand  upon  the  very  terms  of  his  contract,  and  he  is  discharged 
by  any  alteration  made  without  his  consent,  whether  he  is  thereby 
injured  or  not,  and  even  though  it  appears  to  be  to  his  advantage,  as  by 
the  addition  of  another  as  co-obligor;  but  alterations  in  the  writing  by 
a  third  person,  who  was  not  a  party  to  it,  can  not  change  its  legal  oper- 
ation and  effect,  and  do  not  dipcharge  the  surety. 

2.  Same;  alteration  of  statutory  claim  bond,  by  adding  name  of  another 
surety  as  co-obligor. — After  a  statutory  claim  bond,  having  been  signed 
by  the  principal  obligor  and  two  sureties,  has  been  accepted  and 
approved  by  the  sheriff,  it  is  his  duty  to  return  it  at  once  to  the  court 
from  which  the  process  issued,  and  he  has  no  authority,  though  retain- 
ing possession  of  the  bond,  to  induce  or  accept  the  subsequent  signature 
of  a  third  person  as  surety ;  and  such  signature  and  acceptance  being 
unauthorized,  the  liability  of  the  original  sureties  is  not  thereby  dis- 
charged or  affected. 

3.  Contracts  made  on  Sunday. — A  statutory  claim  bond,  accepted  by 
the  sheriff  on  Sunday,  is  within  the  statute  declaring  void  '*  all  con- 
tracts made  on  Sunday"  (Code,  §  1749) ;  and  when  the  plaintiffs  in  the 
action  bring  suit  on  the  bond,  it  is  not  noces^ary  that  a  plea,  alleging  its 
invalidity  because  it  was  accepted  on  that  day,  should  also  allege  the 
plaintiffs'  complicity  in  such  acceptance. 

4.  Signature  to  bond  procured  by  fraud  and  mistake, — In  an  action  on 
a  statutory  claim  bond,  it  is  a  good  plea  by  one  of  the  sureties,  that  he 
was  fraudulently  induced  by  the  sheriff  to  sign  it  after  it  had  been 
accepted  and  approved  with  the  signatures  of  the  other  two  sureties 
only,  and  that  he  signed  it  under  a  mistake  of  fact  induced  by  the  mis- 
representations of  the  sheriff. 

Vol.  lixxvii. 
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Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  Bellenger  &  Ralls,  suing  as 
pai-tners,  against  James  Lancaster,  T.  M.  Anderson,  F.  M. 
Beeves,  and  W.  L.  Aycock ;  was  founded  on  a  statutory  claim 
bond,  which  was  signed  by  said  Lancaster  as  principal,  and 
by  the  other  defendants  as  his  sureties;  and  was  commenced 
on  the  16th  August,  1888.  The  plaintiffs  had  commenced  a 
suit  in  detinue  against  one  G.  W.  Lancaster,  for  3,000  lbs.  of 
seed-cotton ;  and  df ter  the  cotton  was  seized  by  the  sheriff,  a 
statutory  claim  to  it  was  interposed  by  said  James  Lancaster, 
and  the  bond  here  sued  on  was  given  conditioned  as  required 
by  the  statute.  The  claim  suit  was  decided  against  the 
claimant,  and  the  plaintiffs  afterward  recovered  judgment  in 
the  detinue  suit ;  and  the  cotton  not  bein^  produced  in  ac- 
cordance with  the  condition  of  the  claim  bond,  this  action  on 
the  bond  was  instituted.  The  action  was  discontinued  as  to 
James  Lancaster,  who  was  not  served  with  process,  and 
prosecuted  to  judgment  against  the  other  defendants. 

The  defendants  jointly  pleaded  *'the  general  issue,"  and 
issue  was  joined  on  that  plea.  Anderson  and  Reeves  further 
filed  a  special  plea  of  nmi  csi  facltun,  called  plea  No.  2, 
alleging  that  after  they  had  signed  said  bond  with  said  Lan- 
caster, and  said  bond  was  approved  and  accepted  by  the 
sheriff,  "he,  the  said  sheriff,  without  the  consent,  request  or 
procurement  of  these  defendants,  or  of  said  James  Lancaster, 
their  principal,  procured  and  obtained  the  signature  of  said 
W.  L.  Aycock  to  said  bond."  They  also  filed  another  plea. 
No.  3,  alleging  that  said  bond  "was  delivered  to  the  said 
sheriff,  and  by  him  approved,  on  Sunday,  contrary  to  the 
statute  in  such  case  made  and  provided."  A  special  plea  was 
also  filed  by  said  Aycock,  No.  4,  alleging  "fraud  and  misrep- 
resentation, in  that  the  said  sheriff,  after  he  had  approved 
and  accepted  the  said  bond  upon  which  plaintiffs'  action  is 
founded,  falsely  and  knowingly  represented  to  this  defendant 
that  said  T.  M.  Anderson,  who  was  at  the  time  a  co-surety  on 
said  bond,  had  requested  him,  said  Aycock,  to  go  upon  said 
bond ;  that  by  virtue  of  said  representations,  so  made  by 
said  sheriff,  this  defendant  was  induced  to  sign  said  bond  as 
a  surety,  when  in  truth  and  in  fact  said  Anderson  made  no 
such  request,  nor  authorized  any  one  to  do  so  for  him,  nor 
was  said  sheriff  authorized  to  make  said  representations  for 
either  James  Lancaster  or  F.  M.  Reeves;  and  that  said  sheriff 
made  said  representations  well  knowing  that  they  were  un- 
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true."     To  each  of  these  special  pleas  the  court  sustained  a 
demurrer,  and  its  judgment  is  now  assigned  as  error. 

W.  L.  Whitlock,  J.  H.  DiSQUE,  and  Geo.  D.  Motley,  for 
appellant,  cited  Giles  v,  Williams,  3  Ala.  316;  Clay  v,  Den- 
nis, 3  Ala.  375;  Tamplin  v.  StilFs  Adm'r,  77  Ala.  374. 

DoRTCH  &  Martin,  contra,  cited  Railroad  Co,  v.  Hurst, 
9  Ala.  513;  Hammons  v.  State,  59  Ala.  164;  Cranson  r. 
Goss,  107  Mass.  439,  or  9  Amer.  Rep.  45*;  Johns  v.  Bailey, 
45  Iowa,  241;  Knox  v.  Clifford,  38  Wise.  651,  or  20  Amer. 
Rep.  28. 

McCLELLAN,  J. — The  contract  of,  suretyship  must  be 
strictly  construed ,  in  favor  of  the  surety.  His  obligation  is 
voluntary,  without  any  consideration  moving  to  him,  with- 
out benefit  to  him,  entered  into  for  the  accommodation  of  his 
principal,  and  generally,  also,  for  that  of  the  obligee;  and 
courts  see  to  it  that  his  liabilities  thus  incurred  are  not  en- 
larged beyond  the  strict  letter  of  his  undertaking.  To  the 
extent,  and  in  the  manner,  and  under  the  circumstances 
pointed  out  in  his  obligation,  he  is  bound,  and  no  further. 
His  contract  can  not  be  changed  in  any  respect.  Whether 
an  alteration  is  or  is  not  to  his  benefit,  is  not  open  to  in- 
quiry. "He  has  a  right  to  stand  upon  the  very  terms  of  his 
contract,"  and  if  a  variation  is  made  which  extends  its  lia- 
bility "to  another  person,  or  to  any  other  subject,  or 
for  any  other  period  of  time  than  such  as  may  be 
included  in  its  words,"  and  he  does  not  assent  to  it, 
such  variation  is  fatal  to  his  obligation,  whether  he  is 
injured  thereby  or  not. — Miller  v,  Sleirart,  9  Wheaton,  681; 
Taylor  v,  Jolinson,  17  Ga,  521;  Gardner  v.  Walsli,  5  El.  & 
Bl.'  89;  Boivers  v.  Briggs,  20  Ind.  139;  Henry  v.  Coats, 
17  Ind.  161;  Wallace  v.  Jewell,  21  Ohio  St.  163;  Dicker^ 
man  v.  Miner,  43  Iowa,  508 ;  City  of  Montgomery  v.  Hughes^ 
65  Ala.  204. 

Variations  of  the  contract  of  suretyship  which  operate  the 
discharge  of  the  surety  must,  however,  be  such  as  are  ma- 
terial, and  change  the  legal  import  of  the  instrument,  assum- 
ing the  genuineness  of  the  pa{>er  thus  modified.  Interline- 
ations and  changes  may  be  made  in  the  paper  which  evidences 
the  liability,  or  in  the  words  which  express  it,  without 
destroying  the  validity  of  the  contract,  provided  such  modi- 
fications do  not  go  beyond  the  mere  form  of  the  undertaking, 
Vol.  lxxxvu. 
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or  beyoud  the  expression  of  the  obligation  which  the  law 
ascribes  to  it,  in  the  absence  of  such  expression,  by  implica- 
tion. But,  if  the  alterations  exceed  these  limits,  and  change 
the  real  meaning  of  the  undertaking  which  the  parties  have 
entered  into,  whether  presumptively  to  the  detriment  or  ad- 
vantage of  the  surety,  and  whether  the  effect  is  to  add  to  or 
take  from  the  liability,  by  the  introduction  of  additional  par- 
ties or  otherwise,  the  surety  is  discharged. — United  States 
i\  Tillotsorn,  1  Paine,  305;  Taylor  v.  Johnson,  17  Ga.  521; 
(XNeal  V,  Long,  4  Cranch,  60;  People  v.  Brown,  2  Doug. 
iMich.)  9;  Porfago  Br.  Bankv,  Lane,  8  Ohio  St.  360. 

There  is  another  important  limitation  on  the  general  doc- 
trine which  we  have  been  considering,  applicable  to  contracts 
generally,  and  exerting  itfi  influence  on  contracts  of  surety- 
ship as  well  as  all  others.  It  is  now  well  settled  in  this 
country,  though  the  contrary  rule  formerly  prevailed,  and 
does  yet  to  a  large  extent  in  England,  that  erasures,  inter- 
lineations, spoliations  and  changes,  made  in  and  of  contracts 
by  strangers  to  them,  however  material  abstractly  consid- 
ered, are,  in  legal  contemplation,  wholly  immaterial,  and 
ineffective  to  give  to  the  instrument  any  other  or  different 
meaning  or  operation  than  that  which  attached  to  it  before 
such  intermeddling. — Brown  v,  Jones,  3  Porter,  422;  Davis 
r.  Carlisle,  6  Ala.  709;  1  Green.  Ev.,§§  565-568;  Byleson 
Bills,  323,  and  notes;  2  Parsons  on  Contr.  716  et  seq. 

In  this  case,  it  is  averred  by  the  defendants  Anderson  and 
Reeves,  that  after  the  bond  had  been  signed  by  them  and 
their  principal,  it  was  delivered  to,  and  accepted  and  ap- 
proved by  the  sheriff.  It  was  the  latter's  duty  to  pass  on 
the  sufficiency  of  the  bond  as  to  amount  and  solvency. 
When  he  accepted  and  approved  it,  with  these  names  on  it, 
the  contract  was  complete,  and  his  duties,  so  far  as  the  exe- 
cution of  the  instrument  was  concerned,  were  then  at  an  end. 
His  further  duty  with  respect  to  the  bond  was  to  file  it  in 
the  office  of  the  clerk  of  the  court.— Code,  1876,  §§  2942, 
2946.  The  sheriff  was  merely  the  agent  of  the  law  to  take 
the  bond  of  the  defendant,  payable  to  the  plaintiff,  and  re- 
turn it  into  court  After  taking  it,  he  had  only  the  naked 
custody  for  a  particular  purpose,  and  not  to  extend  beyond 
a  given  time.  In  all  other  respects,  and  for  all  other  pur- 
poses, he  was  an  utter  stranger.  Of  course,  the  defendant 
Aycock  was  also  a  stranger  to  the  contract.  The  addition  of 
Aycock's  name  as  an  obligor,  after  the  undertaking  had 
thus  been  perfected,  was  the  act  of  these  two  strangers  to  it, 
23 
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the  one  inducing  and  accepting  the  signature,  and  the  other 
signing.  Under  this  state  of  facts,  the  alteration  was  no 
alteration  in  point  of  law.  No  change  in  the  siatus  of  the 
parties  was  effected  by  it ;  nothing  was  added  to,  or  taken 
from  their  rights  or  liabilities ;  and  the  contract  is  to  be 
treated  by  the  parties  as  if  the  matter  thus  injected  into  it 
was  not  a  part  of  the  paper,  as  it  is  not  a  part  of  the  under- 
taking which  the  paper  evidences.  The  second  plea  of 
Anderson  and  Reeves  discloses  that  the  contract  had  thus 
been  altered  by  strangers  to  it, — a  fact  which  could  exert  no 
influence  on  their  liability ;  and  the  plea  presented  therefore 
an  immaterial  issue.  The  demurrer  to  it  was  properly  sus- 
tained.— Uniied  Stales  v.  Spalding,  2  Mason,  478. 

Contracts  made  on  Sunday  are  absolutely  void. — Code, 
§  174:9.  A  contract  delivered  on  Sunday,  is  a  contract  made 
on  that  day,  within  the  meaning  of  this  statute. — Flanagan 
V,  Meyer,  41  Ala.  132;  Burns  v,  Moore,  76  Ala.  342.  The 
contract  of  the  defendants,  while  running  to  the  plaintiffs, 
and  enuring  to  their  benefit,  was  required  by  law  to 
be  made,  and  could  only  be  made  with  the  sheriff.  If 
delivered  to  him  on  Sunday,  it  was  absolutely  void, 
and  imported  no  liability  whatever.  The  plaintiffs  had, 
and  could  have  had,  no  connection  with  the  making  of 
the  contract,  and  no  control  over  the  sheriff's  action 
in  relation  to  it.  To  hold  that  it  was  not  void  as 
between  the  plaintiffs  and  defendants,  would  be  to  add 
another  term  to  the  statute,  and  make  it  inapplicable  to  pub- 
lic officers,  and  enuring  to  third  persons.  The  case  of  *SV///- 
marsh  i\  Tidhill,  13  Ala.  390,  is  not  in  point  That  adjudi- 
cation related  to  a  negotiable  instrument,  and  depended  for 
the  result  reached  on  the  general  principle  which  frees  com- 
mercial paper  from  infirmities  of  which  subsequent  holders 
have  no  notice.  Besides,  the  present  statute  "is  more 
sweeping  and  vitiating  in  its  effect  than  the  act  of  1808," 
under  which  that  case  was  decided;  and  "all  contracts,"  of 
whatever  nature,  are  rendered  void  by  it,  if  made  on  Sun- 
day, unless  they  fall  in  one  of  the  classes  of  cases  specially 
excepted. — Burns  v.  Moore,  supra.  It  was  not  necessary, 
therefore,  for  the  third  plea  of  Anderson  and  Reeves  to  aver 
the  complicity  of  the  plaintiffs  in  the  execution  of  the  con- 
tract, and  the  demurrer  to  that  plea  should  have  been  over- 
ruled. 

Fairly  construed,   the   plea   interposed  by  Aycock   is  an 
averment  that  he  was  fraudulently  induced  to  sign  the  bond, 
Vol.  lxxxvii. 
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after  it  had  been  accepted  and  approved.  This  goes  to  the 
consideration.  The  purpose  of  the  bond  was  to  secure  to 
the  principal  the  possession  of  the  property.  When  the 
sheriff  had  accepted  and  approved  the  bond,  as  this  plea 
alleges  he  did,  the  right  to  possession  was  perfect,  and  the 
duty  on  the  part  of  the  sheriff  to  deliver  possession  was 
absolute.  It  was  immaterial  whether  possession  had  actually 
passed.  The  bond  could  have  no  other  effect  than  to  create 
this  right  and  corresponding  duty  as  to  the  possession.  If 
these  existed  by  reason  of  the  acceptance  and  approval  of 
the  bond  before  it  was  signed  by  Aycock,  it  was  without 
consideration  as  to  him ;  and  he  should  have  been  allowed 
to  prove  these  facts,  if  he  could. — Jackson  v.  Jackson,  7  Ala. 
791 ;  Rutledge  v.  Townsend,  38  Ala.  706 ;  Brandt  on  Sure- 
tyship, 9. 

This  plea  of  Aycock  also  disclosed  that  his  signature  con- 
stituted an  alteration  of  the  contract  made  by  him  through  a 
mistake  of  fact,  .being  mislead  by  the  sheriff  so  to  do ;  and 
on  this  ground,  also,  we  hold  that  it  was  well  pleaded,  and 
the  demurrer  to  it  was  properly  overruled. 

Reversed  and  remanded. 


Pendry  v.  Shows. 

PelHion  for  Habeas  Corpus,  in  matter  of  Custody  of  Child. 

1.  Bill  of  exceptions;  maUers  of  record, — AVhen  matters  which  con- 
stitute a  part  of  the  record  proper  in  the  court  below,  are  shown  only 
by  the  bill  of  exceptions,  the  appellate  court  can  not  consider  them  for 
any  purpose,  but  will  disregard  them  ex  mero  raotu. 

Appeal  from  the  Probate  Court  of  Crenshaw. 

Heard  before  the  Hon.  B.  A.  Walker. 

In  the  matter  pf  the  petition  of  Thos.  W.  Shows,  for  a 
writ  of  habeas  corpus  directed  to  James  P.  Pendry,  alleging 
his  illegal  detention  of  Frances  W.  Davis,  an  infant,  to  whose 
custody  the  petitioner  claimed  to  be  entitled.  Several  rul- 
ings of  the  court  on  pleadings,  shown  only  by  the  bill  of 
exceptions,  with  other  matters,  are  here  assigned  as  error. 

Gamble,  Bricken  &  Gamble,  Parks  &  Parks,  and  Watts 
&  Son,  for  appellant. 

M.  W.  BvsHTON,  contra. 
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STONE,  C.  J. — What  is  claimed  as  a  record  in  this  case, 
is  made  up  almost  entirely  of  a  bill  of  exceptions.  All  the 
pleadings,  process,  execution  of  the  same,  and  the  rulings  on 
the  pleadings,  are  shown  only  in  the  bill  of  exceptions. 
Outside  of  it,  the  record  shows  only  the  following:  Note 
of  petition  filed,  writ  of  habeas  corpus  awarded  to  J.  P. 
Pendry,  and  trial  set  for  October  6,  1888 ;  writ  issued  Octo- 
ber 2 ;  and  note  of  filing  of  petition  made  September  25, 
1888;  continued  to  October  24,  1888,  by  order  made  October 
6 ;  trial  had  October  24,  25  and  26,  testimony  heard,  argu- 
ment had,  and  judgment,  "that  T.  W.  Shows,  to  whom  said 
child  had  been  regularly  apprenticed,  is  the  proper  custodian 
of  said  child."  This  is  the  substance  of  all  that  is  shown, 
except  what  appears  in  the  bill  of  exceptions.  We  repeat, 
neither  the  petition  for  habeas  corpus,  the  writ,  the  sherifTs 
return,  the  pleadings  nor  the  rulings  on  them,  is  shown  any 
where  else  than  in  the  bill  of  exceptions.  Without  these  re- 
cord facts  before  us,  there  is  nothing  we  can  review.  Our 
uniform  ruling  has  been,  that  when  matters  which  are  prop- 
erly the  record  of  the  suit,  and  which  constitute  the  record  in 
the  court  below,  are  bi:ought  before  us  only  in  the  bill  of  ex- 
ceptions, we  will  disregard  them  ex  mero  moiu, — 3  Brick. 
Dig.  78,  ^  7.  The  present  record  shows  no  available  error 
in  the  ti'ial  court's  rulings. 

There  is  no  error  in  the  record,  of  which  appellant  can 
complain. 

AflSrmed. 


Kinney  v.  Ensminger. 

Bill  in  E<ptHy  for  Reformation  of  Conveyance  and  Notes 
for  Purchase-Money. 

1.  Parties  to  bill. — When  a  bill  is  filed  by  the  vendor  of  lands,  seek- 
ing to  correct  his  conveyance,  and  also  the  notes  given  for  the  purchase- 
money,  by  in'^erting  an  express  provision  for  the  retention  oi  the  ven- 
dor's lien,  both  of  the  makers  of  the  notes  are  proper  parties  defendant, 
whether  they  were  joint  purchasers,  or  one  was  merely  a  surety  for  the 
other. 

2.  Refo-^mation  of  conveyance  and  notes  for  pur  chase- money  ^  on  ground 
of  mistake  or  fraud. — A.  vendor  of  lands,  havmg  executed  a  conveyance 
to  the  purchaser,  and  taken  his  notes  for  the  purchase-money,  may 
maintain  a  bill  in  equity  to  reform  and  correct  them,  by  inserting  an 
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express  proviaion  for  the  retention  of  a  vendor's  lien,  on  averment  and 

groof  that  such  provision  was  omitted  by  mistake  or  fraud,  without 
mlt  on  his  part. 

3.  Same;  signing  or  accepting  writings  without  reading  them. — If  the 
bill  alleges  that  the  complainant  was  not  able  to  speak  or  understand 
the  English  language  well,  and  that  the  contract  was  negotiated  on  his 
part  by  an  agent,  or  an  attorney  in  fact,  who  fraudulently  colluded  with 
the  purchasers  to  omit  from  the  writings  the  agreement  for  a  retention 
of  the  vendor's  lien,  he  relieves  himself  from  the  imputation  of  negli- 
gence, which  generally  attaches  to  a  person  who  signs  a  writing  with- 
out reading  it,  without  inquiry,  and  without  excuse  for  his  neglect. 

4.  Dissolution  of  injunction  on  answer. — An  injunction  should  not  be 
dissolved  on  the  denials  of  the  answer,  unless  they  are  full  and  posi- 
tive, especially  where  irreparable  injury  might  result  to  the  complain- 
ant from  such  dissolution. 

Appeal  from  the  Chancery  Court  of  Morgan. 
Heard  before  the  Hon.  Thomas  Cobbs. 

W.  T.  L.  CoFEB,  for  appellants. — (1.)  In. cases  like  this, 
where  a  party  seeks  to  change  the  terms  of  a  written  instru- 
ment by  oral  evidence,  the  court  proceeds  with  great  caution, 
and  requires  the  mistake  to  be  established  clearly  and  satis- 
factorily.— Campbell  v,  Haicheti,  55  Ala.  548;  Turner  i\ 
Kelly,  70  Ala,  85;  Hinion  v.  Insurance  Co,,  63  Ala.  488; 
Alexander  v.  Caldwell,  55  Ala.  517;  Berry  v.  Sairell,  72  Ala. 
14.  (2.)  The  complainant  does  not  acquit  himself  of  negli- 
gence.— Watts  V.  Burnett,  56  Ala.  340;  Dawson  v.  Burrus, 
73  Ala.  Ill;  Benj.  Sales,  436,  §  452.  (3.)  The  demurrers 
to  the  bill  ought  to  have  been  sustained. — McDo7iald  v.  In- 
surance Co.,  56  Ala.  468;  Lakev,  Loan  Asso,,  72  Ala.  207; 
Flewellen  v.  Crane,  58  Ala.  627 ;  Pickett  v.  Pipkin,  64  Ala, 
520;  Chamberlain  V.  Dorrance,  69  Ala.  40.  (4.)  The  in- 
junction ought  to  have  been  dissolved  on  the  denials  of  the 
answer. — Collier  v,  Falk,  61  Ala.  105;  Chavihers  v.  Ala. 
Iran  Co.,  67  Ala.  353;  3  Brick.  Digest,  352,  §  303. 

SOMERVILLE,  J.— The  bill  is  filed  by  the  appellee, 
Ensminger,  to  reform  a  land  deed  recently  executed  to  the 
appellants,  and  also  the  notes  given  for  the  purchase-money, 
so  as  to  make  the  papers  show  on  their  face  that  a  vendor's 
lien  was  retained,  in  accordance  with  what  is  alleged  to  have 
been  the  mutual  agreement  between  the  contracting,  parties. 
An  injunction  was  prayed  and  granted,  staying  the  threat- 
ened sale  of  the  land  in  the  meanwhile,  it  appearing  that  the 
purchase-money  notes  were  not  yet  due,  and  that  the  defend- 
ants were  insolvent.  The  appeal  is  taken  from  an  interlocu- 
tory decree  of  the  chancellor  overruling  a  demurrer  to  the 
bill,  and  refusing  to  dissolve  the  injunction. 
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The  several  grounds  of  demurrer  were,  in  our  judgment, 
properly  overruled. 

According  to  the  allegations  of  the  bill,  the  defendant, 
P.  H.  Kinney,  was  one  of  the  purchasers  of  the  land,  and 
not  a  mere  surety  on  the  purchase-money  notes,  as  averred 
in  the  answer.  In  either  event,  whether  interested  as  a 
CO- vendee  or  a  mere  surety,  he  was  a  proper  party  defendant 
to  the  bill. — Teddei'v,  Steele,  70  Ala.  347;  Ramage  v,  Toules, 
85  Ala.  588. 

If  the  facts  alleged  in  the  bill  are  true,  the  case  is  clearly 
brought  within  the  jurisdiction  of  chancery,  under  the  equity 
head  of  reformation  of  written  instruments  on  the  ground  of 
mistake  or  fraud,  unless  the  failure  of  the  complainant  to 
inform  himself  as  to  the  contents  of  the  deed  and  notes  be 
such  culpable  negligence  as  to  bar  him  of  his  remedy  in  a 
court  of  conscience.  The  bill  avers  a  distinct  agreement 
between  the  parties,  that  the  deed  and  notes  should  show  on 
their  face  a  retention  of  a  vendor's  lien,  and  that  the  omis- 
sion of  this  stipulation  from  these  papers  was  through  the 
fraudulent  collusion  of  the  defendants  and  one  Harrison, 
who,  as  real  estate  agent,  negotiated  the  sale  as  attorney  in 
fact  of  the  complainant. — Berry  v.  Sowell,  72  Ala.  14; 
2  Pom.  Eq.  Jur.  §^^870,  1375;  3  Brick.  Dig.  358,  §§379 
et  seq. 

The  bill,  in  our  opinion,  shows  no  such  culpable  negli- 
gence on  the  part  of  the  complainant  as  to  bar  his  right  to 
seek  correction  of  the  mistake  sought  to  be  rectified.  It  is 
not  every  negligence  that  will  operate  to  bar  in  such  cases, 
as  is  sometimes  inaccurately  asserted.  "It  would  be  more 
accurate  to  say,"  observes  Mr.  Pomeroy,  in  discussing  this 
subject,  "that  where  the  mistake  is  wholly  caused  by  the 
want  of  that  care  and  diligence  in  the  transaction  which 
should  be  used  by  every  person  of  reasonable  prudence,  and 
the  absence  of  which  would  be  a  violation  of  a  legal  duty,  a 
court  of  equity  will  not  interpose  its  relief." — 2  Pom.  Eq. 
Jur.  §  856.  After  adding  that  each  instance  of  negligence 
must  depend  largely  upon  its  own  circumstances,  he  further 
says:  "The  conclusion  from  the  best  authorities  seems  to  be, 
that  the  neglect  must  amount  to  the  violation  of  a  positive 
legal  duty.  The  highest  possible  care  is  not  demanded. 
Even  a  clearly  established  negligence  may  not,  of  itself,  be 
sufficient  ground  for  refusing  relief,  if  it  appears  that  the 
other  party  has  not  been  prejudiced  thereby." — lb,  §856. 

While  courts  will  act  on  this  principle  in  granting  relief, 
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they  will  do  so  with  great  caution,  so  as  to  Bot  unduly 
encourage  the  want  of  ordinary  prudence,  on  the  part  of 
])ersons  signing  important  papers,  in  making  examination  or 
inquiry  as  to  their  contents. — Waits  v.  Biiniefi^  56  Ala.  340. 
And  generally  an  unexplained  signing,  without  excuse  for 
neglecting  to  read,  or  to  make  inquiry,  and  without  any 
fraud,  deceit  or  misrepresentation  being  practiced  on  the 
maker  or  grantor,  by  which  he  was  induced  to  execute  the 
paper,  is  not  ground  for  relief,  or  defense  to  an  action  on 
this  paper. — Cannon  v.  Lindseij,  85  Ala.  198;  Dan  son 
V.  Burrus,  73  Ala.  Ill;  Pacijic Guano  Co.  v.  Angliu,  82  Ala. 
'^\)2 1  Burroughs  x\  Pucijic  Guano  Co. ^  81  Ala.  255;  Ken- 
neriy  V.  Ei'ucan  Phosphate  Co.,  53  Amer.  Rep.  669;  Murrcl 
V.  Murrcl,  49  Amer.  Dec.  664.  Especially  is  this  true, 
where  the  rights  of  an  innocent  third  person  are  involved, 
or  the  subject  of  the  transaction  is  commercial  paper,  which 
is  not  this  case. — Montgomery  v.  Scott,  30  Amer.  Rep.  1. 

The  complainant's  illiteracy  and  inability  to  understand 
the  English  language,  coupled  with  his  probable  confidence 
in  his  trusted  agent,  Harrison,  who  acted  for  him  in  negoti- 
ating the  sale,  are  prima  facie  sufficient,  under  the  facts  of 
this  case,  to  acquit  him  of  such  culpable  negligence,  in  failing 
to  be  informed  as  to  the  contents  of  the  deed  and  notes,  as 
would  prevent  him  from  obtaining  relief  in  a  court  of  equity. 

The  bill  is  not  wanting  in  equity,  and  there  was  no  error 
in  refusing  to  dissolve  the  injunction  on  this  ground.  The 
demurrer  to  it  was  also  correctly  overruled. 

As  to  the  denials  of  the  answer,  they  are  not  so  full  and 
positive  as  to  justify  a  dissolution  of  the  injunction,  based 
alone  on  such  denials,  especially  in  view  of  the  irreparable 
injury  which  might  ensue  to  complainant  in  the  event  the 
land  is  sold  to  a  bona  Jide  purchaser,  without  notice  of  his 
alleged  vendor's  lien. — C.  &  W.  Railway  Co.  v.  Witheroic, 
82  Ala.  190;  Burnley  v.  Cook,  65  Amer.  Dec.  79;  Harrison 
V.  Yerby,  ante,  p.  185. 

Affirmed. 

McClellan,  J.,  not  sitting,  having  been  of  counsel. 
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Chewacla  Liime  TVorks  v.  Dismukes, 
Frierson  &  Co. 

Action  for  Price  of  Ooods  Sold  and  Delivered. 

1.  Variance  in  name  of  corporation;  appeals  from  justice^ 8  court, — ^In 
an  action  commenced  in  a  justice's  court,  which,  on  appeal,  is  required 
to  be  tried  de  novo,  according  to  equity  and  justice,  without  regard  to 
any  defect  in  the  process  or  proceedings  before  the  justice  (Code, 
§3405) ;  the  defendant  corporation  being  sued  by  the  name  given  by  its 
amended  charter,  which  also  made  it  liable  for  all  debts  created  by  the 
corporation  under  its  original  name  and  charter ;  the  cause  of  action,  as 
indorsed  on  the  justice's  warrant,  being  an  account  for  goods  sold  and 
delivered  to  it  by  its  amended  name,  while  the  proof  shows  that  the 
goods  were  sold  and  delivered  to  the  corporation  before  its  change  of 
name, — there  is  no  material  variance. 

2.  Private  corporation;  power  to  carry  on  mercantile  business, — A  pri- 
vate corporation,  authorized  by  its  charter  **  to  have,  purchase,  receive, 
possess  and  enjoy  lands,  rights, tenements,hereditaments,  goods,  chattels 
and  effects,  in  any  amount  the  body  corporate  may  deem  necessary  to 
carry  all  the  objects  of  said  corporation  into  full  force  and  effect ;  which 
objects  are  to  mine  lime  rock  and  manufacture  the  same,  to  keep  up  and 
run  such  machinery  as  may  be  necessary  to  saw  lumber  and  make  bar- 
rels for  the  packing  of  said  lime,  and  the  same  to  sell,  devise,  grant, 
alien,  and  dispose  ot  '* — has  no  implied  or  incidental  power  to  carry  on  a 
general  mercantile  business. 

3.  Estoppel  against  corporation;  contract  ultra  vires. — Under  the  decis- 
ions of  this  court,  a  corporation  which  has  received  the  benefits  of  a 
contract  ultra  vires,  is  not  thereby  estopped  from  setting  up  the  invalidity 
of  the  contract,  in  defense  of  a  suit  to  enforce  it. 

Appeal  from  the  Circuit  Court  of  Lee. 
Tried  before  the  Hon.  Jesse  M.  Carmichael, 
This  action  was  brought  by  the  appellees,  suing  as 
partners,  against  the  appellant,  a  private  corporation;  and 
was  commenced  before  a  justice  of  the  peace  on  the  5th  of 
January,  1884.  The  cause  of  action,  as  indorsed  on  the 
justice's  warrant,  was,  "  S80,  due  June  22,  1882,  for  goods, 
wares  and  merchandise  sold  by  plaintiffs  to  defendant  on  the 
22d  of  February,  1882,  with  the  interest  thereon."  On 
appeal  to  the  Circuit  Court,  the  defendant  filed  two  pleas: 
the  first  alleging  that  the  defendant  never  bought  the  goods, 
nor  promised  or  assumed  in  any  manner  to  pay  for  them ; 
and  the  second,  that  the  goods  were  bought  by  the  Chewacla 
Lime  Company,  without  authority  of  law;  that  the  contract 
was  ulfra  vires,  and  not  binding  on  the  defendant  as  the 
successor  of  said  Chewacla  Lime  Company.  Issue  was 
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joined  on  both  of  these  pleas.  On  the  trial,  as  the  bill  of 
exceptions  shows,  the  plaintiffs  proved  the  sale  of  the  goods 
to  the  Chew8U3la  Lime  Company,  and  their  value ;  and  the 
defendant,  after  introducing  the  original  act  incorporating 
the  Chewacla  Lime  Company,  and  the  amendatory  act 
changing  its  name,  proved  that  said  corporation,  at  the  time 
of  the  sale  of  the  goods,  "  was  keepiDg  a  store  and  carrying 
on  a  mercantile  business,  and  bought  said  goods  for  the 
purpose  of  selling  the  same  at  a  profit,  as  other  merchants 
do."  The  original  act  of  incorporation  was  approved  on 
the  Uth  December,  1862,  and  the  amendatory  act  on  the 
15th  February,  1883.  The  material  parts  of  each  are  copied 
in  the  opinion  of  this  court.  This  being  all  the  evidence, 
the  court  charged  the  jury,  on  request,  that  they  must  find 
for  the  plaintiff,  if  they  believed  the  evidence.  The  defend- 
ant excepted  to  this  charge,  and  it  is  here  assigned  as  error. 

Harrison  &  Liqon,  for  appellant,  cited  Savi7}gs  Bank 
V.  Dunklin,  45  Ala.  471;  Chambers  t\  Falkner,  65  Ala,  448; 
City  Council  V.  Plank-road  Co.,  31  Ala.  76;  Grand  Lodge 
V.  Waddell,  36  Ala.  313;  Smith  v.  Life  Ins.  and  Trust  Co., 
4  Ala.  558;  Cmtral  R.  R  and  B.  Co.  v.  Smith,  76  Ala.  572. 

John  M.  Chilton,  cmitra,  cited  Spence  v.  Shapard, 
57  Ala.  598 ;  Green's  Brice's  Ultra  Vires,  65,  notes. 

CLOPTON,  J.— By  an  act  of  the  General  Assembly, 
amending  the  act  "to  incorporate  the  Chewacla  Lime  Com- 
pany,'' the  name  of  the  corporation  was  changed  to  the 
"Chewacla  Lime  Works."  The  fifth  section  of  the  amenda- 
tory act  provides:  "That  the  said  Chewacla  Lime  Works 
shall  succeed,  and  does  hereby  succeed,  to  all  the  rights, 
privileges  and  immunities,  and  franchises  and  property, 
that  was  of  and  belonging  to  the  said  Chewacla  Lime  Com- 
pany, and  shall  be  subject  to  all  liabilities  and  charges  legit- 
imately due  from  the  said  Chewacla  Lime  Company." — Acts 
1882-3,  p.  369. 

Thia  action  was  commenced  in  a  justice's  court,  and  was 
brought  by  appellees  to  recover  the  price  of  goods,  which 
the  indorsement  on  the  summons  avers  were  sold  to  the 
Chewacla  Lime  Works,  by  which  name  the  corporation  is 
sued ;  while  the  evidence  shows  that  the  goods  were  sold  to 
the  Chewacla  Lime  Company,  before  the  amendment  of  the 
charter.     On   appeals   from   judgments  of  justices   of   the 
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peace,  the  cause  "must  be  tried  de  novo,  and  according 
to  equity  and  justice,  without  regard  to  any  defect  in  the 
summons  or  other  process,  or  proceedings  before  the  justice." 
Code,  1886,  §  3405.  The  corporation,  notwithstanding  the 
change  of  name,  is  one  and  the  same  entity.  The  aver- 
ments of  the  statement  of  the  cause  of  action  might  have 
been  more  formal,  but  there  is  no  substantial  variance  be- 
tween them  and  the  proof. 

It  clearly  appears  that,  at  the  time  of  the  sale  and  deliv- 
ery of  the  goods,  the  corporation  was  engaged  in  carrying  on 
a  general  mercantile  business,  for  which  purpose  they  were 
bought.  The  material  ground  on  which  the  defendant  re- 
sists a  recovery  is,  that  the  Chewacla  Lime  Company  had  no 
authority  to  engage  in  such  business,  and  that  the  contract 
of  purchase  is  ultra  vires.  The  question  raised  involves  the 
application  of  only  a  few  principles  of  law,  which  may  be 
regarded  elementary.  As  corporations  derive  their  existence 
apd  capacity  from  a  special  statute,  or  a  general  law  empow- 
ering them  to  organize,  they  can  not  exercise  any  power,  or 
act  in  any  capacity,  not  authorized  by  the  act  of  incorpora- 
tion, or  the  general  law.  A  corporation  has  no  implied  au- 
thority to  engage  in  any  business  other  than  the  particular 
enterprise  for  which  it  is  chartered,  or  to  do  any  act,  or  make 
any  contract,  not  in  pursuance  of  the  purposes  for  which  it 
was  created.  Authority  to  carry  on  a  particular  business, 
includes  authority  to  conduct  it  in  the  usual  and  customary 
modes.  Within  the  scope  and  purview  of  the  chartered 
powers,  the  business,  for  which  the  corporation  was  char- 
tered may  be  conducted  in  the  same  manner  as  individuals 
would  conduct  the  same  enterprise  under  similar  circum- 
stances. But  any  transaction  or  contract  beyond  this,  not 
necessary  or  proper  to  enable  the  corporation  to  answer  the 
purposes  of  its  creation,  is  void. 

The  grant  of  powers  conferred  on  the  Chewacla  Lime 
Company  by  the  original  act  of  incorporation,  on  which 
plaintiffs  base  the  authority,  is  in  the  following  language: 
"Shall  be,  and  are  hereby,  made  able  and  capable  in  law  to 
have,  purchase,  receive,  possess  and  enjoy,  and  realize  to' 
them  and  their  successors,  lands,  rights,  tenements,  heredit- 
aments, goods,  chattels  and  effects,  in  any  amount  the  body 
corporate  may  deem  necessary  to  carry  all  the  objects  of  said 
corporation  into  full  force  and  effect,  which  objects  are,  to 
mine  lime-rock,  and  manufacture  the  same;  and  to  keep  up 
and  run  such  machinery  as  may  be  necessary  to  saw  lumber 
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and  make  barrels  for  the  packing  of  said  lime,  and  the  same 
to  sell,  devise,  grant,  alien  and  dispose  of." — Acts,  1862, 
p.  127.  It  is  manifest  that  the  act  of  incorporation  grants  no 
express  authority  to  engage  in  a  general  mercantile  business. 
Is  there  implied  authority?  The  declared  objects  of  the 
corporation  are  the  mining  and  manufacture  of  lime-rock, 
and  putting  the  product  in  a  marketable  condition.  These 
purposes  constitute  limitations  upon  the  exercise  of  the  ex- 
press and  implied  powers.  There  may  be  circumstances 
under  which  a  manufacturing  company  would  have  implied 
authority  to  connect  a  supply  store,  with  the  business  of  the 
corporation,  as  being  ancillary  thereto.  In  such  case,  the 
real  and  primary  object  must  be  auxiliary  to  the  main  enter- 
prise of  the  corporation,  for  the  purpose  of  providing  sup- 
plies for  the  employees  and  laborers,  founded  on  necessity 
arising  from  situation  and  condition.  No  circumstances  are 
shown  which  bring  the  present  case  within  this  exception. 
A  general  mercantile  business  does  not  pertain  to  the  pur- 
poses of  mining  and  manufacturing  lime-rock.  They  are 
separate  and  distinct  in  their  nature  and  objects.  A  coal 
mining  company  has  no  implied  authority  to  buy  coals  in 
the  market,  for  the  purpose  of  re-sale  as  a  speculation. 
Alexander  v.  Caldwell,  83  N.  Y.  480.  A  corporation  author- 
ized and  organised  to  manufacture  lime,  can  not  buy  lime 
manufactured  elsewhere  for  the  purpose  of  trade,  in  order 
to  raise  funds  to  carry  on  the  corporate  business.  As  well 
might  such  corporation  engage  in  any  other  distinct  business 
as  that  of  merchandizing,  because  it  may  be  deemed  profit- 
able, and  will  thus  contribute,  indirectly,  to  promote  the  ob- 
jects of  the  corporation.  A  general  mercantile  business, 
being  a  distinct  branch  of  business,  the  Chewacla  Lime 
Company  had  no  authority,  express  or  implied,  to  engage  in 
carrying  on  the  same. 

The  established  rule  in  this  State  is,  that  a  corporation  is 
not  estopped,  by  reason  of  having  received  the  benefits  of  a 
contract  which  is  uUra  vires,  from  setting  up  its  invalidity  in 
defense  of  a  suit  brgught  to  enforce  it. — Sherwood  v,  Alvis, 
83  Ala.  115;  s.  c,  3  Amer.  St.  Rep.  695. 

The  Circuit  Court  erred  in  giving  the  affirmative  charge 
in  favor  of  the  plaintiffs. 

Reversed  and  remanded. 
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Skinner  v.  Dawson. 

Application  for  Mandamus  to  President  of  Board  of  Con- 
vict Inspectors. 

1.  Assessed  value  of  stolen  property ^  as  part  of  costs  on  conviction  of 
larceny, — On  a  conviction  of  larceny  and  sentence  to  hard  labor  for  the 
county,  the  assessed  value  of  the  stolen  property,  or  the  part  thereof 
which  has  not  been  restored  to  the  owner,  is  an  item  of  the  costs,  and 
payable  as  other  items  are  (Code,  ^  3792) ;  but  the  statute  does  not  ex- 
tend to  convictions  followed  by  a  sentence  to  the  penitentiary. 

Appeal  from  a  judgmeDt  rendered  by  Hon.  John  Moore, 
the  presiding  judge  of  the  Fourth  Judicial  Circuit,  refusing 
to  grant  a  mandamus  to  Hon.  R.  H.  Dawson,  as  President 
of  the  Board  of  Inspectors  of  Convicts,  requiring  him  to 
restore  and  allow  an  item  of  $80.75  as  a  part  of  the  costs  in 
a  criminal  prosecution  against  one  Frank  Smith,  who  had 
been  convicted  of  grand  larceny,  and  sentenced  to  the  peni- 
tentiary for  the  term  of  four  years.  The  application  for  the 
writ  was  made  by  John  L.  Skinner,  the  owner  of  the  stolen 
property.  The  value  of  the  property,  or  the  part  thereof 
which  had  not  been  restored  to  the  owner,  was  assessed  by 
the  jury  at  $80.75;  and  it  was  included  in  the  statement  of 
the  items  of  costs,  certified  by  the  clerk,  with  a  copy  of  the 
judgment  and  sentence,  to  said  Dawson ;  but  it  was  struck 
out  and  disallowed  by  him,  in  his  certified  statement  to  the 
contractors  to  whom  the  convict  was  assigned,  leaving  the 
balance  of  costs  as  allowed  $61.15.  Judge  Moore  refused 
to  grant  a  mandamus,  and  this  appeal  seeks  to  review  his 
decision. 

J.  N.  Miller,  for  the  petitioner. 

W.  L.  Martin,  Attorney-General,  contra. 

Per  Curiam. — The  real  question  involved  in  this  pro- 
ceeding is,  whether  the  legislature  has  subjected  the  Stat«  to 
the  liability  of  paying  the  assessed  value  of  stolen  property, 
on  a  conviction  of  the  thief  and  his  sentence  to  the  peniten- 
tiary.    Prior  to  the  enactment  of  the  present  statute  (Code 
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of  1886,  §  3792),  there  was  no  law  which  authorized  the 
court,  on  conviction  of  a  person  charged  with  larceny,  to 
make  the  assessed  value  of  the  property  stolen  or  embezzled 
an  item  of  cost  The  statute  provides,  that  when  the  costs 
are  paid  or  worked  out,  including  the  value  of  the  property 
stolen,  the  court  of  County  Commissioners  must  order  a  war- 
rant upon  the  county  treasurer,  in  favor  of  the  owner,  for 
the  value  thereof,  to  be  paid  out  of  the  fund  arising  from  the 
proceeds  of  such  labor.— Code  of  1886,  §  3792.  This  clearly 
has  reference  to  county  convicts,  whose  labor  is  under  the 
control  of  the  Commissioners  Court.  It  can  not,  and  does 
not,  apply  to  penitentiary  convicts.  It  is  a  summary  rem- 
edy, gratuitously  given  by  the  legislature,  and  it  rested 
entirely  with  the  legislature  to  provide  the  extent  and  method 
of  payment  Indeed,  the  legislature  might  repeal  the  stat- 
ute after  the  commission  of  a  larceny  and  before  the  trial, 
and  the  owner  of  the  stolen  property  could  not  complain. 
It  is  a  mere  matter  of  grace. 

Prior  to  the  passage  of  the  act  of  February  17,  1885,  "To 
further  define  and  regulate  the  convict  system.  "-Acts,  1884-5, 
pp.  187-196 — the  State  paid  no  costs,  although  the  defend- 
ant was  sentenced  to  the  penitentiary.  The  statute,  in  sec- 
tion 34,  provides  for  the  payment  of  the  costs  generally,  out 
of  the  convict  fund,  on  the  warrant  of  the  Auditor. 

The  Code,  section  4609,  specifies  the  Hems  of  cost  which 
are  to  be  paid  by  the  State,  and  makes  it  the  duty  of  the  con- 
tractor to  pay  them.  The  act  of  February  28,  1887,  p.  86, 
requires  a  certified  copy  of  the  bill  of  costs  to  be  sent  to  the 
president  of  the  Board  of  Inppectors  of  convicts,  it  must  be 
inferred,  for  his  approval.  The  general  term  "costs,"  as  em- 
ployed in  section  4609,  applies  to  the  special  words,  "the 
particular  items,"  mentioned  in  the  preceding  part  of  the 
section.— 3  Brick.  Dig.  p.  749,  §  21.  And  the  act  of  Feb- 
ruary 28,  1887,  must  be  read  and  construed  in  connection 
with  section  4609  of  the  Code.  The  word  "costs"  has  the 
same  meaning  in  the  statute — the  items  enumerated. 

The  costs  specified  are  to  be  paid  by  the  contractor,  for 
the  State.  He  advances  that  amount  on  the  hire  of  the  con- 
victs, and  it  is  credited  with  the  amount  so  paid  on  his  next 
settlement  with  the  convict  bureau. — Acts  1886-7,  p.  86. 
This  is  the  State  paying  the  costs.  The  law  must  be  strictly 
construed  in  favor  of  the  State. — Pollard  v.  Brewer^  59  Ala. 
130;  Code,  1886,  §  4892. 

The  purpose  of  the  statute  was  to  compensate  witnesses 
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and  officers.  If  the  stolen  property  in  this  case  is  a  part  of 
the  costs  to  be  paid  by  the  State,  the  same  rule  would  apply 
in  a  case  where  very  large  sums  are  stolen  or  embezzled;  and 
on  a  pro  rata  distribution  of  the  $150,  the  maximum 
amount  allowed,  the  witnesses  and  officers  would  get  com- 
paratively nothing. 

With  slight  verbal  alterations,  we  have  adopted  the  argu- 
ment of  the  Attorney-General  as  our  opinion. 

Writ  denied. 


Tillison  v.  Ewing. 

Bill  in  Equify  for  Cancellation  of  Conveyance. 

1.  Fraudulent  concealment j  as  avoiding  atattUe  of  Umitations,  at  law 
and  in  equity. — The  fraudulent  concealment  of  facts  on  which  a  right 
of  action  depends,  such  as  avoids  the  bar  of  the  statute  of  limitations 
(Code,  §2630),  is  available  at  law,  and  will  not  uphold  a  suit  in  equity, 
in  the  absence  of  facts  showing  a  necessity  for  special  equitable  relief. 

Appeal  from  the  Chancery  Court  of  Etowah. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  16th  February,  1888, 
by  William  S.  Tillison  and  the  heirs  at  law  of  Francis  M. 
Tillison,  deceased,  against  W.  T.  Ewing;  and  sought  the 
cancellation  of  a  conveyance  for  a  tract  of  land,  executed  to 
the  defendant,  in  1803,  by  Thomas  HoUingsworth,  since  de- 
ceased. Tne  chancellor  dismissed  the  bill,  on  motion,  for 
want  of  equity ;  and  his  decree  is  here  assigned  as  error. 
The  opinion  states  the  material  facts. 

Walden  &  Son,  for  appellant. 

Wm.  H.  Denson,  contra.      (No  briefs  on  file.) 

STONE,  C.  J. — According  to  the  averments  of  the  bill, 
Francis  M.  Tillison  and  W.  S.  Tillison  became  the  owners  of 
the  land  in  controversy .  by  purchase  from  HoUingsworth,  in 
April,  1843,  and  being  transferrees  of  the  receiver's  certificate 
of  entry,  a  patent  was  issued  to  them  from  the  Government 
of  the  United  States,  in  June,  1845.  Francis  M.  Tillison 
and  HoUingsworth  lived  together  on  the  land  until  the  close 
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of  the  year  1845,  when  the  said  Francis  M.  died.  HoUings- 
worth  remained  in  possession  until  1863,  when  he  conveyed 
to  Ewing,  who  continued  in  possession  until  this  suit  was 
brought,  in  February,  1888.  W.  8.  Tillison,  living  at  a  dis- 
tance, was  never  informed  that  he  or  his  brother  had  any 
interest  in,  or  claim  to  the  lands,  until  1887 — less  than  a 
year  before  this  bill  was  filed.  (They  were  associated  in 
land  speculations. )  The  other  complainants  are  the  heirs  at 
law  of  Francis  M.  Tillison,  and  they  had  no  knowledge  of 
said  claim,  until,  by  an  accidental  discovery  of  the  patent  in 
1887,  W.  8.  Tillison  and  the  heirs  ascertained  its  existence, 
and  their  right  to  the  land. 

The  bill  anticipates  the  defense  of  staleness  and  the  stat- 
ute of  limitations,  and  attempts  to  avoid  it  by  the  following 
averred  facts:  That  soon  after  the  death  of  F.  M.  Tillison, 
W.  8.,  the  surviving  brother,  visited  F.  M.'s  late  residence, 
and  called  on  HoUingsworth  for  his  papers ;  that  the  latter 
gave  him  one  insignificant  paper,  and  said  nothing  about  the 
patent,  or  the  land  transaction  had  with  F.  M. ;  that  said 
patent  was  accidentally  discovered,  as  shown  above,  and  the 
present  suit  was  brought  in  less  than  twelve  months  after- 
wards. The  attempted  answer  to  the  statute  of  limitations 
is,  that  HoUingsworth  perpetrated  a  fraud  in  concealing  the 
fact  of  the  issue  of  the  patent,  and  that  the  fraud  was  never 
discovered  by  complainants,  until  the  time  mentioned  above. 
Code  of  1886,  §  2630. 

According  to  our  former  rulings,  and  to  the  weight  of 
American  authority,  this  answer  to  the  statute  of  limitations 
is  available  at  common  law ;  and  as  fraud  is  not  a  sufficient 
ground  to  uphold  a  suit  in  equity,  in  the  absence  of  aver- 
ments showing  a  necessity  for  special  equitable  relief,  the 
bill  was  properly  dismissc^d  for  want  of  equity. — Proskauer 
V.  Prop.  Saw  Bank,  77  Ala.  257;  Curry  v,  Peebles,  83  Ala. 
225;  Peebles  z\  Burns,  77  Ala.  2{K)i  Smith  v.  Cockrell, 
66  Ala.  64;  Porter  v,  Smiih,  65  Ala.  161);  Wear  v.  Skinner, 
24  Amer.  Eep.  517. 

When  the  present  bill  was  filed,  F.  M.  Tillison  had  been 
dead  forty-two  years.  During  the  first  seventeen  of  those 
years,  we  infer  that  HoUingsworth  claimed  the  land,  and  ex- 
ercised acts  of  ownership  over  it.  TVe  draw  this  inference, 
because  the  bill  is  silent  as  to  its  use  or  occupation  during 
this  period,  and  because  in  18(53  he  conveyed  the  lands  to 
Ewing,  the  defendant  in  this  cause.  We  also  infer  from  the 
averments  that  from  the  date  of  said  conveyance  in  1863, 
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until  this  bill  was  filed — over  twenty-four  years — Ewing  and 
others  in  his  right  are  charged  to  have  been  in  control  and 
possession  of  the  lands. 

The  bill,  as  amended,  contains  this  clause:  "That  said 
F.  M.  Tillison  died  in  possession  of  said  land-patent  at  the 
house  of  said  HoUingsworth,  the  29th  of  December,  1845 ; 
that  said  HoUingsworth,  in  fi'aud  of  orators'  right  to  said 
patent,  took  said  patent,  and  concealed  it  from  orators ;  and 
that  defendant,  at  and  before  he  purchased  the  land  of  Hol- 
lingsworth,  had  knowledge  from  said  HoUingsworth  of  com- 
plainants' right  to  the  land  under  said  patent,  and  was  par- 
taker in  the  fraud  perpetrated  by  said  HoUingsworth,  by 
concealing  from  orators  the  knowlege  of  their  cause  of  ac- 
tion, until  it  was  discovered  as  stated  by  orators  in  this  bill, 
as  complainants  are  informed  and  believe,  from  the  discovery 
of  the  patent,  as  stated  in  the  bill.''  Sec.  7.  "  Complain- 
ants charge  and  aver  that,  at  the  time,  and  previous  to  accept- 
ing said  deed,  the  defendant,  W.  T.  Ewing,  had  notice  that 
said  HoUingsworth  deraigned  no  title  to  said  lands  from  the 
patentees  thereof,  their  heirs  or  legal  representatives." 

If  this  averment,  in  each  of  its  aspects,  be  proved,  we  are 
not  prepared  to  say  the  case  is  not  brought  within  the  ex- 
ceptional section  2630  of  the  Code  of  1886.  If,  however, 
theie  is  a  failure  to  prove  that  Ewing  had  the  notice  that  he 
is  charged  to  have  had,  it  would  seem  he  could  uot  have 
aided  in  concealing  the  fraud,  charged  to  have  been  perpe- 
trated and  concealed  by  HoUingsworth ;  and  that,  therefore, 
the  twenty  years  presumption  is  a  complete  protection  to 
him. — Phillippi  v.  Pkillippi,  61  Ala.  41,  and  authorities; 
Solomon  v.  Solomon,  81  Ala.  505;  s.  c,  83  Ala.  394;  Holt 
V.  Wilson,  75  Ala.  58 ;  McCaHhy  v,  McCarthy,  74  Ala.  546 ; 
Wear  v.  Skinner,  24  Amer.  Eep.  517.  But  this  question  is 
not  decided,  not  being  necessary  to  the  result  of  the  present 
.&uit 

Affirmed. 
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Brown  v.  Williams.  .  ;w-m 

0128  194 

Applicalion  to  corred  Mistake  in  Descripiion  of  Lands  sold        1%  ^ 
under  Probate  Dereee. 

1.  Correcting  mistake  in  description  of  lands  sold  under  probate  decree* 
Understatutory  provisions  (Code,  1886,  ^§  2129-30;  1876,  §2472;  1867, 
§  2128),  when  a  mistake  has  been  made  in  the  description  of  a  dece- 
dent's lands  sold  under  a  probate  decree,  whether  in  the  petition,  order, 
or  other  proceedings,  the  court  ordering  the  sale  has  authority  to  cor- 
rect it,  on  the  application  of  the  purchaser,  or  any  one  claiming  under 
him ;  and  the  provisions  regulating  the  practice  in  such  cases,  as  now 
of  force,  being  remedial  in  their  character,  are  applicable  to  sales  made 
while  the  former  statutes  were  in  force. 

2.  Same;  effect  of  decree  correcting  mistake;  defenses  against. — A  de- 
cree correcting  a  mistake,  under  these  statutory  provisions,  only  has 
the  effect  of  placing  the  parties  in  the  same  position  they  would  have 
occupied  if  no  mistake  had  occurred,  but  it  gives  no  additional  validity 
to  the  original  order  of  sale ;  other  defects  in  the  order,  or  in  the  pro- 
ceedings connected  with  it,  assailing  its  validity,  are  no  defense  against 
the  application ;  and  the  lapse  of  seventeen  years  since  the  sale,  no  ad- 
verse possession  being  shown,  is  no  bar  to  a  correction  of  the  mistake. 

3.  CostSf  as  against  guardian  ad  litem. — The  rule  of  this  court  has 
always  been,  not  to  tax  a  guardian  ad  litem  with  costs,  though  he  be  the 
unsuccessful  appellant. 

Appeal  from  the  Probate  Court  of  Pike. 

Heard  before  the  Hon.  W.  J.  Hilliard. 

In  the  matter  of  the  application  of  Jonathan  Williams, 
for  the  correction  of  a  mistake  in  the  description  of  lands 
sold  under  a  probate  decree  in  1871,  as  contained  in  the  peti- 
tion and  order  of  sale.  The  lands  had  belonged  to  W.  A. 
Carpenter,  deceased,  and  were  sold  on  the  petition  of  his 
administrator,  alleging  (1)  a  deficiency  of  personal  assets 
to  pay  debts,  and  (2)  that  the  lands  could  not  be  equally 
divided  without  a  sale.  The  petition  for  the  correction  of 
the  mistake  in  the  description  of  the  lands  was  filed  in 
March,  1888,  the  petitioner  claiming  under  the  sale  as  a  sub- 
purchaser ;  and  it  was  contested  by  Mrs.  Ida  Lee,  a  minor, 
who  was  the  only  child  of  said  W.  A.  Carpenter,  by  M.  P. 
Brown  as  her  guardian  ad  litem.  The  defenses  set  up  by 
the  guardian  afl  Zi7em  were:  1st,  that  the  application  was 
barred  by  the  statute  of  limitations;  2d,  that  the  land  was 
in  fact  not  sold  under  said  order,  but  under  a  subsequent 
order  amending  it  {Lee  v,  Williams^  85  Ala.  189) ;  3d,  that 
23 


Digitized  by 


Googk 


854  SUPKEME  COUBT  [Dec.  Term, 

[Brown  v.  Williams.] 
the  statute  in  force  when  the  order  was  made  did  not  author- 
ize the  court  to  correct  it,  and  the  statute  now  of  force  had 
no  retroactive  operation ;  4th,  that  the  order  of  sale,  and  the 
petition  on  which  it  was  founded,  were  void  on  their  face. 
The  court  overruled  each  of  these  defenses,  and  rendered  a 
decree  correcting  the  mistake  in  the  petition  and  order  of 
sale.  The  guardian  ad  Uicm  excepted  to  the  several  rulings, 
and  also  to  the  decree  of  the  court,  and  he  here  assigns  them 
as  error. 

Watts  &  Son,  and  J.  E.  P.  Flournoy,  for  appellant, 
cited  Lee  v,  Williams,  85  Ala.  189;  Gillespie  v.  Nabors, 
59  AlsL.  441;  Kidd  v.  Monfague,  19  Ala.  619;  Insurance 
Co,  i\  Boijkin,  38  Ala.  510. 

SOMERVILLE,  J. — The  present  application  is  made  to 
the  Probate  Court,  under  the  provisions  of  section  2129  of 
the  Code  of  1880,  for  the  purpose  of  correcting  a  mistake 
in  the  description  of  certain  lands  sold  under  order  of  the 
court,  in  the  year  1871,  at  an  administrator's  sale.  The 
lands  were  erroneously  described  as  lying  in  section  36, 
township  .9,  range  23.  The  correct  description  sought  to  be 
made  places  them  in  section  6,  township  8,  range  23.  The 
application  is  made  by  one  holding  under  the  purchaser  at 
the  sale,  is  verified  by  affidavit,  and  alleges  substantially  all 
the  facts  required  by  the  statute.  The  jurisdiction  here  con- 
ferred is  analogous  to  that  possessed  by  courts  of  chancery 
to  reform  written  instruments  under  the  equity  of  reformation 
and  re-execution.  This  jurisdiction  of  equity  has,  in  this  State, 
been  enlai'ged  by  statute,  so  as  to  authorize  the  reformation  of 
administrators'  deeds,  made  under  authority  of  the  Probate 
Court,  so  as  to  correct  misdescriptions  of  the  lands  con- 
veyed.—Garir//  i\  Sijkcs,  84  Ala  348;  s.  o.,  76  Ala.  421. 

To  economize  expense,  it  was  provided  as  far  back  as  1852, 
that  a  like  jurisdiction  might  be  exercised  by  the  Probate 
Court,  where  the  lands  of  a  decedent  had  been  sold  bona 
jide  under  its  order,  and  possession  accompanied  the  sale. 
On  applicnticm  of  the  purchaser,  or  any  person  holding  un- 
der him,  and  after  notice  to  the  personal  representative  of 
the  decedent,  the  Probate  Court  was  authorized,  on  proper 
proof,  to  order  title  to  be  made  to  the  applicant  by  such 
representative,  by  proper  description  of  the  lands  by  the 
corrected  numbers.— Code,  1867,  ^  2128;  Code,  1876, 
§  2472.     This  section  was  amended  by  the  act  approved  De- 
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cember  3, 1884,  by  authoriziDg  a  correction  of  a  mistake  in 
the  description  of  boundaries  as  well  as  of  numbers,  and 
authorizing  the  appointment  of  a  special  administrator  to 
represent  the  estate,  where  there  was  no  administrator. — Acts, 
1884-85,  p.  76.  The  present  Code  (§  2129)  confers  no 
new  or  additional  jurisdiction,  but  is  only  more  elaborate  in 
explaining  the  details  of  such  application,  and  the  requisite 
proceedings  under  it.  It  authorizes  the  Probate  Court  to 
correct  any  such  mistake  in  the  description  of  lands  sold 
under  its  order,  "either  in  the  petition,  order  or  other  pro- 
ceedings," under  like  circumstances  provided  for  by  section 
2128  of  the  Code  of  1867.  It  also  states  the  requisite  con- 
tents of  the  application,  and  provides  for  notice  to  the  heirs 
or  devisees  of  the  decedent,  as  well  as  to  his  personal  repre- 
sentative, and  for  the  appointment,  in  a  proper  emergency, 
of  an  administrator  ad  litem  to  represent  the  estate,  as  well 
as  a  guardian  ad  litem  to  represent  the  minor  heirs. — Code, 
1886,  §  2129. 

The  whole  purpose  of  such  proceeding  is  to  correct,  by 
reformation,  a  mistake  in  the  description  of  the  lands  sold, 
and  to  authorize  such  rectification  of  error  by  the  execution 
of  a  new  deed,  conveying  to  the  purchaser,  or  applicant, 
"the  lands  according  to  the  description  as  corrected." 
Code,  1886,  ^  2130.  It  creates  no  new  contract  between 
the  parties,  and  imposes  no  additibnal  burdens  or  obligations. 
It  merely  reforms  the  record  evidence,  so  as  to  make  it 
speak  the  truth  as  to  the  real  contract.  The  conveyance  is 
only  made  effective  by  applying  it  to  the  property  sold  by 
one  party  and  bought  by  the  other,  in  accordance  with  the 
original  and  mutual  intention  of  the  contracting  parties. 
The  court  thus,  through  the  equity  of  specific  performance, 
and  sometimes  by  an  application  of  the  just  doctrine  of 
equitable  estoppel,  compels  the  seller,  by  re-execution  of  the 
conveyance,  to  convey  to  the  purchaser  a  legal  title,  where 
before  he  only  had   an  equitable  one. — Gardner  v.   Gates ^ 

75  Ala.  394;  s.  c,  51  Amer.  Eep.    454;  Styers  v.   Bobbins, 

76  Ind.  547;  Eoberfson  v,  Bradford,  73  Ala.  116.  But,  as 
said  by  Mr.  Pomeroy,  "the  reformation  of  a  deed  does  not 
directly  restore  the  grantee  to  the  dominion  and  possession 
of  the  land  which  has  been  omitted ;  but  it  places  him  in  a 
position  which  enables  him,  if  necessary,  to  assert  his 
dominion,  and  recover  the  possession." — 3  Pom.  Eq.  Jur. 
§  1375. 

There  can  be  no  doubt  that  the  provisions  of  the  statute 
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under  coDsideration,  with  its  several  amendments  as  appear- 
ing in  the  present  Code  of  1886  (§  2129),  being  remedial  in 
their  character,  are  all  applicable  to  the  case  in  hand,  not- 
withstanding the  sale  of  the  lands  in  controversy  was  made 
in  1871 — prior  to  the  enactment  of  the  amendatory  features 
of  the  statute  to  which  we  have  above  alluded  at  some  length. 
The  jurisdiction  conferred  has  been  rather  regulated  by  these 
amendments,  than  newly  created,  or  materiallv  enlarged. 
Code,  18()7,  §  2128;  Code,  1876,  §  2472;  Acts  1884-85, 
p.  76;  Code,  1886,^2129. 

The  legal  eflFeet  of  such  a  proceeding,  however,  we  repeat, 
is  only  to  accomplish  a  single  purpose.  It  only  corrects  the 
misdescription  in  the  lands  sold  and  conveyed,  and  places  the 
purchaser,  or  applicant  holding  under  him,  in  the  same  situ- 
ation he  would  have  been  had  the  correct  description  been 
originally  inserted  in  the  petition,  the  order  of  sale,  and  the 
administrator's  deed;  or,  in  other  words,  in  precisely  the 
position  he  would  have  occupied  had  there  been  no  misde- 
scription in  the  lands  sold.  In  other  respects,  the  validity 
of  the  proceedings  is  unaffected.  If  the  sale  is  void  for 
want  of  proper  jurisdictional  averments  in  the  petition,  or 
because  the  lands  sold  belonged  to  minors,  or  persons  of 
unsound  mind,  and  the  order  of  sale  was  made  without  tak- 
ing proof,  as  in  chancery  cases,  showing  the  necessity  of  the 
sale,  as  required  by  statute,  or  on  any  other  ground  than 
inaccuracy  in  the  description  of  the  lands,  it  is  void  still, 
notwithstanding  the  action  of  the  court  in  making  a  correc- 
tion of  this  particular  error  or  mistake.  The  Probate  Court, 
in  exercising  tliis  limited  jurisdiction  to  correct  misdescrip- 
tions, must  be  confined  to  its  statutory  power,  and  has  no 
authority  to  enter  upon  an  investigation  as  to  the  validity  of 
the  order  based  on  other  grounds.  All  such  inquiries  are 
left  open  for  consideration  by  the  proper  court,  when  the 
purchaser,  or  applicant,  may  undertake  to  assert  his  dominion 
over  the  lands  by  suit  in  ejectment,  or  otherwise.  The 
validity  of  the  sale  may  be  then  attacked  on  any  other  ground 
than  error  in  the  description  of  the  lands,  this  inquirj^  alone 
being  res  adjudicaia  in  any  application  made  to  the  Probate 
Court  under  section  2129  of  the  Code  (1886),  and  acted  on 
favorably  by  that  tribunal,  as  in  the  present  case. 

The  applicant  having  been  in  possession  of  the  premises — 
or,  at  least,  there  having  been  no  adverse  possession  in 
hostility  to  the  title — the  lapse  of  seventeen  years  since  the 
alleged  mistake  was  committed  constitutes  no   bar   to  ite 
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correction. — Harold  v.  Scott,  72  Ala.  373;  Nabors  v.  Mere- 
dith, 67  Ala.  333. 

An  application  of  these  principles  leaves  no  doubt  of  the 
fact  that  the  Probate  Court  committed  no  error  either  in  the 
rulings  on  the  evidence,  or  in  the  decree  rendered. 

The  judgment  is  accordingly  affirmed. 

Note. — On  a  subsequent  day  of  the  term  the  following 
opinion  was  delivered. 

SOMEEVILLE,  J.— The  judgment  in  this  case  will  be 
corrected,  so  as  to  relieve  the  appellant  of  all  liability  for 
costs.  The  rule  of  this  court  has  always  been,  not  to  tax  a 
guardian  ad  litem  with  costs.  On  the  authority  of  Perry- 
man  V.  Burgster,  6  Por.  99,  the  judgment  will  be  reversed 
and  rendered,  so  as  to  make  the  correction  indicated. 


Knowles  v.  Street. 
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Trover  for  Conversion  of  Stock   of  Goods,  |ioo  414 

87    357 
118    338 

1.  Sale  of  stock  of  goods  by  insolvent  debtor  to  creditor;  validity  as  _J— 
against  other  creditors. — A  sale  of  his  entire  stock  of   goods  by  an  em- 
barrassed or  insolvent  debtor,  in  absolute  payment  of  a  bona  fide  exist- 
ing debt,  will  be  sustained  as  against  other  creditors,  without  regard  to 

the  question  of  fraudulent  intent,  w^hen  there  is  no  material  difference 
between  the  value  of  the  property  and  the  amount  of  the  debt,  and  no 
use  or  benefit  is  reserved  to  the  debtor  himself. 

2.  Charge  not  applicable  to  evidence. — A  charge  asked  which  asserts  a 
legal  proposition  not  applicable  to  the  facts  of  the  case,  though  correct 
as  a  general  abstract  proposition,  is  properly  refused. 

3.  Estoppel  by  worcU  or  conduct, — In  an  action  against  a  purchaser  of 
goods  at  execution  sale,  by  one  claiming  under  a  prior  purchase  from 
the  defendant  in  execution,  a  charge  asserting  that,  **if  plaintiff  used 
such  words  to  and  in  the  presence  of  defendant,  at  or  near  the  time  of 
the  sale  of  the  goods,  as  would  cause  a  reasonably  prudent  man  to  act, 
and  to  alter  his  condition  to  his  prejudice,  on  the  faith  of  such  state- 
ments, and  defendant  did  alter  his  condition  to  his  prejudice  on  the 
faith  of  such  statements,  then  plaintiff  was  guilty  of  a  fraud,  and  can 
not  recover,"  is.  properly  refused,  because  it  submits  to  the  jury  the 
sufficiency  of  the  statements  to  constitute  an  estoppel. 

4.  Authority  of  agent  to  collect;  purchase  in  payment  of  debt. — Although 
authority  to  a  clerk  to  sell  goods  and  collect  the  debts  may  not  empower 
him  to  purchase  a  stock  of  goods  in  payment  of  a  debt ;  yet,  where  a 
general  agent  is  left  in  charge  of  his  principal's  business,  and  is  spe- 
cially instructed  to  look  after  a  particular  debt,  to  collect  something  on  it, 
or  arrange  it  in  some  way,  it  can  not  be  assumed  that  his  authority  was 
limited  to  the  collection  of  debts  in  the  usual  mode  on  the  sale  of  goods. 
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Appeal  from  the  Circuit  Court  of  Clay. 

Tried  before  the  Hon.  James  W.  Lapsley. 

This  action  was  brought  by  Merit  Street  against  John  W. 
Knowles,  to  recover  damages  for  an  alleged  conversion  of  a 
stock  of  goods,  and  was  commenced  on  the  24th  March, 
1885.  The  stock  of  goods  had  belonged  to  one  H.  A.  Man- 
ning, who  was  engaged  in  business  as  a  merchant  at  Ash- 
land in  said  county,  and  under  whom  each  party  claimed; 
the  plaintiff  under  a  purchase  at  private  sale,  in  payment  of 
an  antecedent  debt,  and  the  defendant  under  a  purchase,  a 
few  days  afterwards,  at  a  sale  under  execution  by  the  United 
States  marshal.  The  bill  of  sale  to  the  plaintiff,  which  was 
dated  December  1st,  1884,  recited  an  indebtedness  by  Man- 
ning to  him  of  $5,599.88,  as  evidenced  by  two  promissory 
notes,  and  a  sale  of  the  goods  "in  order  t6  reduce  and  pay 
as  much  of  said  indebtedness  as  possible;"  the  groceries 
being  taken  at  invoice  price,  and  the  other  goods  at  twenty 
per  cent.  less.  The  pui'chase  was  effected  for  plaintiff,  while 
he  was  absent  in  Montgomery,  by  his  son  and  agent,  J.  C. 
Street,  who  testified  on  the  trial,  that  his  father,  when  start- 
ing to  Montgomery,  "gave  him  instructions  in  regard  to  the 
collection  of  the  debt  on  Manning — instructed  him  to  look 
after  the  claim,  and  told  him  to  collect  something  on  it,  or  to 
arrange  it  in  some  way."  The  plaintiffs  clerks  and  agents 
at  once  took  possession  of  the  goods,  and  commenced  to 
make  an  invoice  of  them,  selling  by  retail  each  day,  until 
December  6th,  when  the  execution  was  levied  by  the  marshal. 
The  execution  was  issued  on  December  4th,  on  a  judgment 
rendered  that  day  by  the  United  States  Circuit  Court  at 
Montgomery,  in  favor  of  Slade  &  Etheridge,  against  said 
Manning ;  and  the  defendant  became  the  purchaser  at  the 
marshal's  sale  under  the  levy,  at  the  price  of  $1,400.  The 
plaintiff's  attorney  gave  public  notice  at  the  sale  of  his  claim 
to  the  goods,  but  the  defendant  testified  that  he  did  not  hear 
the  notice,  and  that  he  quit  bidding  when  he  learned  that 
such  notice  had  been  given ;  and  he  further  testified  in  this 
connection:  "There  was  then  an  interval  of  a  half -hour  when 
no  bidding  was  going  on.  During  this  interval  Street  came 
up  to  witness,  and  asked  if  that  was  his  bid ;  to  which  witness 
replied  that  it  was  not — that  he  had  understood  notice  had 
been  given  that  whoever  bought  the  goods  would  buy  a  law- 
suit. Street  then  said,  that  the  goods  were  going  very  low, 
and  that  witness  would  not  be  in  any  danger  if  he  bought 
them.     Street  then  asked,  if  witness  did  not  need  the  goods; 
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and  witness  answered,  'Yes,  and  if  you  say  buy  them,  I'll  do 
it'  Street  then  said,  'I  don't  think  you  will  be  in  any  danger, 
if  you  buy  them.'  Witness  then  made  one  or  two  more  bids, 
and  the  goods  were  knocked  down  to  him."  The  defendant 
introduced  two  witnesses  who  corroborated  his  testimony  as 
to  the  conversation  between  himself  and  the  plaintiff,  while 
the  plaintiff,  testifying  for  himself,  denied  that  he  made  any- 
such  statements  in  the  conversation  between  himself  and  the 
defendant 

The  defendant  requested  nineteen  charges  in  writing,  and 
duly  excepted  to  the  refusal  of  each  Among  these  charges 
were  the  following:  (1.)  "If  the  jury  believe  from  the 
evidence  that  the  plaintiff,  at  or  near  the  time  of  the  sale  of 
said  goods,  used  such  words  to  and  in  the  presence  of  defend- 
ant as  would  cause  a  reasonably  prudent  man  to  act,  and  to 
alter  his  condition  to  his  prejudice,  on  the  faith  of  such 
statement,  and  that  the  defendant  did  alter  his  condition,  to 
his  prejudice,  on  the  faith  of  such  statements  so  made  to  or 
in  his  presence  by  plaintiff,  plaintiff  would  thereby  be  guilty 
of  a  fraud,  and  can  not  recover  in  this  case,  and  the  jury 
must  find  for  the  defendant"  (2.)  "Authority  to  sell  goods, 
and  to  collect  debts  for  the  principal,  does  not  constitute 
Buch  an  agency,  nor  authorize  an  agent  to  purchase  a  stock 
of  goods  in  payment  of  such  debts."  The  other  charges 
related  to  the  question  of  fraud  in  the  sale  by  Manning  to 
plaintiff,  and  it  is  unnecessary  to  state  them.  The  errors 
assigned  are  founded  on  the  refusal  of  the  several  charges 
asked. 

C.  A.  Steed,  and  Brickell,  Semple  &  Gunter,  for 
appellant,  cited  the  following  cases :  "(1.)  On  the  question 
of  estoppel — Harrison  v.  Pool,  1(3  Ala.  167 ;  Sfonc  r.  Brit- 
ion,  22  Ala.  543;  Poivers  v.  Harris,  t)8  Ala.  409;  McCravey 
V,  Remson,  19  Ala.  430;  Aitcrbach  v.  PrUcheU,  58  Ala.  451; 
Hendricks  v.  Kelly,  64  Ala.  388;  LeinkauJ  r.  Mnnfer, 
76  Ala.  194;  Dickei'son  v.  CoUjrove,  100  U.  S.  578;  6  Wait's 
A.  AD.  682,  ^2;  689,  ^2;  Abrams  v.  Seal,  44  Ala.  299; 
Waisofiv.  Knight,  44  Ala.  352.  (2.)  As  to  the  validity  of 
the  plaintiff's  purchase  of  the  stock  of  goods,  under  the  facts 
stated  hypothetically  in  the  several  charges  asked — 
Bryant  v.  Young,  21  Ala.  272;  Wiley,  Banks  &  Co. 
V.  Knight,  27  Ala.  347;  Hodqes  v.  Coleman  &  Carroll, 
76  Ala.  103;  Code,  §1735.  (3.)  As  to  the  authority  of 
J.  C.  Street  to  make  the  purchase — Robinson  v.  Murphy^ 
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69  Ala.  543.;  Cameron  v.  Clarke,  11  Ala.  259.  (4.)  That 
a  subsequent  ratification  of  the  purchase  by  plaintiff  could 
not  aflfect  the  intervening  rights  of  defendant — Jackson 
V.  Ramsay,  15  Amer.  Dec.  246. 

CLOPTON,  J. — Appellant  purchased  the  goods,  the  sub- 
ject of  suit,  at  a  sale  by  the  marshal  under  an  execution  in 
favor  of  Slade  &  Ethridge  against  H.  A.  Manning,  which 
was  issued  on  a  judgment  rendered  December  4,  1884,  by 
the  United  States  Circuit  Court.  Appellee,  who  brings  the 
action  for  a  conversion  of  the  goods,  deduces  title  by  a  pur- 
chase from  Manning  on  December  1,  1884. 

The  evidence  establishes  that  Manning  had  been  for  some- 
time prior,  and  was  at  the  time  of  the  purchase,  largely 
indebted  to  plaintiff,  and  that  the  latter  purchased  the  goods 
in  payment,  pro  ianio,  of  the  indebtedness.  The  bona  fides 
of  the  debt  is  not  seriously  controverted ;  the  notes  which 
evidenced  it  were  produced  in  evidence,  and  their  considera- 
tions proved;  and  there  is  no  pretense  that  plaintiff  paid 
Manning  other  or  additional  consideration.  The  case,  there- 
fore, comes  within  that  class  of  cases,  in  which  a  creditor 
purchases,  or  takes  property  from  an  embarrassed  or  insolv- 
ent debtor,  in  payment  of  his  debt.  The  defendant  requested 
the  court  to  charge  the  jury,  that  if  Manning  yielded  a 
preference  to  plaintiff,  in  his  diligence  to  collect  his  debt, 
which  was  participated  in  by  him,  for  the  purpose  of  defeat- 
ing the  rights  of  the  plaintiffs  in  execution,  the  jury  must 
find  for  the  defendant 

Since  the  decision  in  Hodges  v.  Coleman,  76  Ala.  103, 
which  has  been  uniformly  followed,  it  should  be  regarded  as 
settled  law  in  this  State,  that  a  sale  of  the  whole,  or  a  part 
of  his  property,  by  an  embarrassed  or  -insolvent  debtor  to 
his  creditor,  in  payment  of  an  antecedent  debt,  will  be  upheld, 
if  the  debt  be  bona  fide,  its  amount  not  materially  less  than 
the  fair  and  reasonable  value  of  the  property,  and  payment 
of  the  debt  is  the  sole  consideration,  and  no  use  or  benefit 
is -secured  or  reserved  to  the  debtor.  In  such  case,  the 
inquiry  should  be  directed  to  the  bona  fides  of  the  debt,  the 
sufficiency  of  the  consideration,  and  the  reservation  of  a 
benefit  to  the  debtor.  If  the  transaction  is  not  assailable 
on  some  one  of  these  grounds,  fraud  otherwise  has  no  room 
for  operation.  Whether  there  exist  the  ordinary  badges  of 
fraud,  whether  the  debtor  intended  to  hinder  or  defraud  his 
other  creditors,  whether  the  purchasing  creditor  was  swift 
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in  the  race  of  diligence  for  the  purpose  of  defeating  other 
creditors  who  were  pressing  their  demands,  or  whether  such 
is  the  necessary  consequence,  are  not  material  inquiries. 
By  devoting  his  property  to  the  payment  of  an  honest  debt, 
the  debtor  merely  performs  a  la^vful  act,  which  causes  no 
legal  injury  to  any  one;  and  without  injury  there  can  be  no 
actionable  fraud. — Meyer  v,  Sulzbacher,  76  Ala.  120;  Levy 
V.  Williams,  19  Ala.  121;  CaHer  v,  Coleman,  84  Ala.  256; 
Morrison  V.  Morris,  85  Ala.  196.  The  rule  settled  by  these 
cases  is  a  qualification  of  the  general  rule  as  to  fraudulent 
conveyances. 

On  the  question  of  fraud,  the  defendant  asked  several 
other  charges,  which  were  refused.  Whether  properly 
refused  does  not  depend  solely  upon  the  correctness  of  the 
abstract  legal  propositions  of  the  charges,  but  also  upon 
their  applicability  to  the  case  as  presented  by  the  evidence. 
Though  correct,  if  inapplicable,  they  were  properly  refused. 
All  these  charges  ignore  the  qualification  to  the  general 
rule  above  stated,  and  their  tendency  would  have  been  to 
divert  the  minds  of  the  jury  from  the  proper  inquiries. 
Jeff.  Co.  Sac.  Bank  v.  Ehorn,  84  Ala.  529. 

The  defendant  further  requested  the  court  to  charge  the 
jury,  that  if  the  plaintiff  used  such  words,  to  and  in  the 
presence  of  defendant,  as  would  cause  a  reasonably  prudent 
man  to  act,  and  alter  his  condition,  to  his  prejudice,  on  the 
faith  of  such  statements,  and  the  defendant  did  alter  his 
condition  to  his  prejudice  on  the  faith  of  such  words,  the 
plaintiff  was  guilty  of  a  fraud,  and  the  jury  must  find  for  the 
defendant  The  principle  intended  to  be  invoked  by  the 
instruction  is,  that  when  a  party  by  his  declaration  induces 
another  to  buy  property,  which  otherwise  he  would  not  have 
bought,  he  will  n^t  be  permitted  to  set  up  against  such  pur- 
chaser a  title  in  himself.  The  essential  elements  of  an 
estoppel  en  pais,  in  such  case,  are,  a  statement  inconsistent 
with  the  title  proposed  to  be  set  up,  an  act  done  by  the  other 
party  on  the  faith  of  such  statement,  and  injury  as  the  result 
of  allowing  the  statement  to  be  shown  to  be  untrue.  Ordi- 
narily, the  declarations  must  be  made  with  the  intention  to 
induce  action ;  but  intention  to  willfully  mislead  is  not  essen- 
tial It  is  sufiBcient  if  a  statement  is  made  in  such  manner 
that  a  sensible  man  would  receive  it  as  true,  and  believe  that 
it  was  intended  that  he  should  act  on  it.  This  qualification, 
however,  applies  to  the  manner  in  which  the  statement  is 
made,  there  being  no  positive  intention  that  it  should  be 
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believed  and  acted  upon.  It  has  ho  reference  to  the  charac- 
ter of  the  statement  itself.  A  declaration  may  be  made  in 
such  manner  as  would  induce  a  sensible  man  to  believe  it  to 
be  true,  and  intended  to  be  acted  on,  and  yet  insuflScient  of 
itself  to  constitute  an  estoppel.  Whether  a  statement  is  of 
such  character  as  would  cause  a  reasonable  man  to  act,  is  not 
the  test  of  the  suflSciency.  The  character  and  sufficiency 
of  the  statement  are  for  the  determination  of  the  court 

There  being  evidence  that  the  goods  were  purchased  by 
the  agent  of  plaintiff  during  his  absence,  the  defendant  fur- 
ther asked  the  court  to  charge  the  jury,  that  authority  to  sell 
goods  and  collect  debts  does  not  authorize  an  agent  to  pur- 
chase a  stock  of  goods  in  payment  of  such  debts.  The 
evidence  tended  to  show  that  the  son  of  plaintiff  was  his 
general  agent,  and  was  specially  directed  to  look  after  the 
Manning  claim,  and  collect  something  on  it,  or  to  arrange  it 
in  some  way — had  authority  to  settle  the  claim.  The  charge 
is  obnoxious  to  the  objection,  that  it  would  have  authorized 
the  jury  to  infer  that  the  authority  was  limited  to  selling 
goods  and  collecting  debts  in  the  usual  and  customary  mode, 
an  inference  which  could  not  be  reasonably  drawn  from  the 
evidence.  Such  being  the  authority  of  the  agent,  no  ques- 
tion arises  as  to  the  effect  of  a  subsequent  ratification  upon 
the  intervening  rights  of  the  plaintiffs  in  execution. 

Affirmed. 


Comer  v.  Lehman,  Durr  &  Co. 

Bill  in  Equity,  for  Reformation  and  Foreclosure  of  Mort- 
gage. 

1.  Mortgage  of  personalty;  indefinite  description;  reformation  in 
equity. — A  mortgage  conveying  ** twenty  head  of  mules  and  horses  now 
in  use  upon  my  said  plantation,"  without  other  descriptive  or  identify- 
ing words,. is  void  for  uncertainty  and  indefiniteness,  when  it  is  shown 
that  the  mortgagor  in  fact  had  nearly  twice  that  number  on  the  planta- 
tion at  that  time ;  and  a  court  of  equity  will  not  reform  it,  on  averment 
and  proof  that  he  proposed  to  mortgage  all  of  his  horses  and  mules,  and 
represented  that  they  were  twenty  in  number. 

2.  Mortgage  of  crops f  **to  extent  of  one  hundred  bales  of  cotton.'* — A 
mortgage  conveying  "the  entire  crop  of  corn,  cotton,  fodder,  cotton 
seed,  and  all  other  crops  of  every  kind  or  description,  which  may  be 
made  and  grown  during  the  present  year  on  said  lands,  to  the  extent  of 
one  hundred  bales  of  cotton j  which  is  to  be  the  first  cotton  pickedf**  and  de- 
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Glaring  the  mortgagor  *'may  mortgage  to  other  parties  any  balance  after 
i'uch  one  hundred  bales -f^^  the  italicized  words  being  written,  and  the 
others  part  of  a  printed  form,  conveys  not  only  one  hundred  bales  of 
cotton,  bat  the  other  crops  also  as  security  for  the  delivery  of  the  one 
hundred  bales,  or  their  value.  (McClellan,  J.  dissenting,  held  that 
it  conveyed  only  the  one  hundred  bales  of  cotton.) 

3.  Foreclos  re  of  mortgage ;  extent  of  relief  as  to  matters  cognizable  at 
law;  interest. — Under  a  bill  to  foreclose  a  mortgage  on  crops,  a  pur- 
chaser with  notice  beinjj  joined  as  a  defendant,  he  may  be  held  respon- 
sible, not  only  for  the  cotton  then  in  his  possession,  but  also  for  cotton 
received  and  sold  by  him  before  the  bill  was  filed,  although  the  mort- 
gagee might  maintain  an  action  at  law  for  its  conversion ;  and  he  is 
eliargeable  with  interest  on  the  value  of  the  cotton  so  sold,  although, 
by  agreement  of  the  parties  to  the  cause,  he  has  been  allowed  to  sell 
the  cotton  in  possession,  giving  a  bond  to  account  for  its  value. 

Apleal  from  the  Chancery  Court  of  Bullock. 

Heard  before  the  Hon.  John  A.  Foster. 

The  original  bill  in  this  case  was  filed  by  Lehman,  Durr 
k  Co.,  commission-merchants  in  Montgomery,  against  J.  F. 
Comer  and  H.  M.  Comer  &  Co.,  a  partnership  doing  business 
in  Savannah,  Georgia ;  and  sought  principally  to  enforce  and 
foreclose  a  mortgage  on  crops,  horses,  mules,  &c.,  executed 
to  plaintiffs  by  said  J.  F.  Comer ;  also,  the  appointment  of  a 
receiver  to  take  possession  of  the  mortgaged  property,  and 
to  hold  H.  M.  Comer  &  Co.  accountable  for  some  of  the  mort- 
gaged property  which  was  in  their  possession,  and  for  the 
value  of  some  of  the  cotton  which  they  had  received  and 
sold,  having  knowledge,  as  alleged,  of  the  mortgage  to  the 
complainants.  The  mortgage  was  dated  May  12th,  1886, 
and  recited  an  indebtedness  of  $7,000  for  money  loaned  and 
advanced.  It  was  a  printed  form,  with  blanks  filled  up  and 
additions  made  in  writing.  The  material  parts  are  quoted 
in  the  opinion  of  the  court.  A  copy  of  this  mortgage, 
partly  printed  and  partly  written,  like  the  original,  was 
made  an  exhibit  to  the  bill,  and  was  sent  to  this  court  for 
inspection.  The  mortgage  was  duly  recorded  in  Bullock  and 
Barbour  counties,  in  which  the  plantations  of  the  mort- 
gagor were  situated. 

An  answer  to  the  bill  was  filed  by  J.  F.  Comer,  in  which, 
admitting  the  execution  of  the  mortgage,  he  insisted  that  it 
only  conveyed  to  complainants  one  hundred  bales  of  cotton, 
the  first  to  be  picked  and  ginned,  and  that  the  mortgage  was 
void  as  to  the  mules  and  horses  for  uncertainty,  because  he 
then  had  on  his  plantations  about  thirty-six  mules  and  horses; 
and  he  alleged  that,  on  November  30th,  1886,  being 
indebted  to  H.  M.  Comer  &  Co.  in  the  sum  of  about  jl5,000, 
he  had  conveyed  to  them,  in  absolute  payment  of  said  in- 
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debtedness,  his  plantations,  all  of  his  horses  and  mules,  and 
about  fourteen  bales  of  cotton,  the  last  of  his  crop,  after 
more  than  one  hundred  bales  had  been  picked  and  ginned. 
An  answer  was  also  filed  by  H.  M.  Comer  &  Co.,  substan- 
tially the  same  as  the  answer  of  J.  F.  Comer,  denying  that  they 
had  any  knowledge,  information  or  notice,  until  after  Novem- 
ber 30th,  1886,  that  complainants  had  or  claimed  any  mort- 
gage or  lien  whatever  upon  the  crops  of  J.  F.  Comer,  except 
upon  the  first  one  hundred  bales  of  cotton.  The  complain- 
ants then  filed  an  amended  bill,  alleging  that  J.  F.  Comer, 
when  he  made  application  for  a  loan  of  money,  and  pending 
the  negotiations  for  the  same,  proposed  to  mortgage  all  of 
the  horses  and  mules  he  had  which  were  unincumbered, 
representing  that  he  had  about  twenty,  and  that  he  could 
not  give  any  particular  description  of  them ;  that  the  com- 
plainants, trusting  to  these  representations,  so  expressed  the 
number  in  the  mortgage ;  and  praying  that  the  mortgage  be 
reformed,  so  as  to  express  and  include  the  true  number. 
The  amended  bill  alleged,  also,  that  prior  to  November  30th, 
1886,  H.  M.  Comer  &  Co.  had  received  from  J.  F.  Comer, 
of  the  crops  covered  by  the  complainants'  mortgage,  about 
seventy-five  bales  of  cotton,  some  of  which  they  had  sold, 
and  still  had  possession  of  the  remainder;  and  prayed  that 
they  might  be  held  accountable  for  this  cotton,  or  its  pro- 
ceeds. In  their  answer  to  the  amended  bill,  H.  M.  Comer  & 
Co.  admitted  that  they  had  received  the  cotton  as  alleged, 
but  said  that  they  had  sold  it,  and  had  accounted  to  J.  F. 
Comer  for  the  proceeds  of  sale,  before  the  bill  was  filed,  and 
before  they  had  any  notice  or  information  that  complainants 
asserted  any  claim  to  it ;  and  they  demurred  to  the  amended 
bill,  so  far  as  it  sought  relief  as  to  this  cotton,  on  the  ground 
that  complainants  had  an  adequate  remedy  at  law. 

On  the  filing  of  the  bill,  an  application  being  made  to  the 
register  for  the  appointment  of  a  receiver,  it  was  thereupon 
agreed  between  the  parties,  "in  order  to  save  costs  and  ex- 
penses, that  H.  M.  Comer  &  Co.  should  retain  the  possession 
of  all  of  said  property,  upon  their  entering  into  bond  con- 
ditioned that,  if,  on  the  final  decision  of  said  cause,  it  is 
ascertained  and  decided  that  Lehman,  Durr  &  Co.  are  enti- 
tled to  any  part  of  the  said  property,  under  and  by  virtue  of 
the  mortgage  which  they  claim  to  hold  on  the  same ;  and  if 
thereupon  H.  M.  Comer  &  Co.  shall  pay,  or  cause  to  be  paid 
to  the  said  Lehman,  Durr  &  Co.,  any  decree  which  may  be 
rendered  against  them,  for  the  value  of  any  of  said  property 
Vol.  Lxxxvii. 
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embraced  or  covered  by  said  mortgage,  then  said  obligation 
to  be  void;"  and  a  bond  was  executed  by  H.  M.  Comer  & 
Co.,  conditioned  as  stipulated.  It  was  agreed,  also,  that  the 
chancellor  should  consider  the  question  of  allowing  interest, 
as  against  H.  M.  Comer  &  Co.,  on  the  cotton  received  and 
sold  by  them  before  the  bill  was  filed,  the  interest  amounting 
to  $462. 

The  chancellor  held  the  mortgage  void  as  to  the  horses 
and  mules,  and  refused  to  reform  it;  but  he  further  held  that 
it  conveyed,  not  only  one  hundred  bales  of  cotton,  but  also 
all  the  other  crops,  corn,  cotton-seed,  fodder,  <fec.,  and  that 
the  complainants  were  entitled  to  hold  H.  M.  Comer  &  Co. 
liable  in  this  suit  for  the  proceeds  of  all  the  cotton  which 
they  had  received  and  sold  before  the  bill  was  filed;  and  he 
ordered  a  reference  to  the  register,  to  ascertain  the  indebt- 
edness of  J.  F.  Comer  to  the  complainants,  and  the  amount 
for  which  H.  M.  Comer  &  Co.  were  responsible.  The  regis- 
ter reported  the  indebtedness  of  J.  F.  Comer,  principal  and 
interest,  to  be  $6,120.80,  and  that  of  H.  M.  Comer  &  Co.  to 
be  §4,991.  The  report  was  confirmed,  and  a  personal  decree 
was  then  rendered  against  the  defendants  separately,  with  a 
direction  that  all  sums  paid  by  H.  M.  Comer  &  Co.,  or  col- 
lected from  them,  should  be  credited  on  the  decree  against 
said  J.  F.  Comer  ;  but  the  chancellor  refused  to  allow  in- 
terest against  H.  M.  Comer  &  Co.  on  the  jiroceeds  of  the 
cotton  which  they  had  received  and  sold  before  the  bill  was 
filed. 

The  defendants  appeal  from  this  decree,  and  here  assign 
it  as  error,  particularly  in  the  construction  given  to  the 
mortgage  on  the  crops.  By  consent,  the  complainants  below 
file  cross-assignments  of  error:  1st,  the  refusal  to  reform  the 
mortgage  as  lo  the  horses  and  mules;  2d,  the  refusal  to 
allow  interest  against  H.  M.  Comer  &  Co.,  as  claimed. 

G.  L.  Comer,  for  appellants. — (1.)  The  mortgage  being  a 
printed  form,  with  written  changes  and  additions,  the  written 
words  must  control  in  the  construction  of  the  instrument ;  and 
they  limit  the  conveyance  to  one  hundred  bales  of  cotton,  the 
first  to  be  picked  and  ginned. — Bolmaii  v.  Lohman,  79  Ala. 
67.  (2.)  As  to  the  mules  and  horses,  the  mortgage  was 
void  for  uncertainty,  and  the  chancellor  properly  refused  to 
reform  it. — Jones  on  Chattel  Mortgages,  §  55,  and  authori- 
ties cited;  Stewart  t\  Jaqucs,  11  Geo.  365;  Richardson  v. 
Lumber  Co.,  40  Mich.  203;   Blakely  v.  Patrick,  67  N.  C. 
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40;  1  Eans.  259;  Mobile  Savings  Bank  v.  Fry,  69  Ala. 
348}  Hurt  v.  Redd,  04  Ala.  85.  (3.)  As  to  the  cotton 
received  and  sold  by  H.  M.  Comer  &  Co.  before  the  bill  was 
filed,  if  it  was  a  part  of  the  one  hundred  bales  first  picked 
and  ginned,  complainants  had  an  adequate  remedy  at  law, 
by  action  of  trover,  or  special  action  on  the  case.  (4.) 
Complainants  received  the  highest  market  price  for  the  cotton 
which  went  into  the  hands  of  H.  M.  Comer  &  Co.,  and  they 
were  not  entitled  to  interest  on  it  also. 

Troy,  Tompkins  &  London,  confra, — (1)  As  to  the  mort- 
gage on  the  mules  and  horses,  the  complainants  were  entitled 
to  have  it  reformed  and  foreclosed  on  all  the  animals,  or,  at 
least,  to  be  allowed  to  select  twenty  of  the  number.  The 
proof  is  undisputed,  that  Comer  proposed  to  mortgage  all  of 
his  horses  and  mules,  and  that  complainants  accepted  his 
proposal  as  made,  trusting  to  his  representations  as  to  the 
number.  To  refuse  relief  as  to  the  horses  and  mules  under 
these  circumstances,  would  be  to  allow  a  party  to  take 
advantage  of  his  own  fraud  or  wrongful  act. — Lo7)e  v,  Gra- 
ham, 25  Ala.  187;  Smiih  i\  Jordan,  97  Amer.  Dec.  232; 
55  Ih.  137;  1  Story's  Equity,  §§  147,  154;  2  Pom.  Equity, 
^§870,  872;  3  //>.*^  137(5;  Callk  Gray,  75  Amer.  Dec.  141. 
(2.)  As  to  the  cotton  and  other  crops,  the  chancellor 
adopted  the  proper  and  most  reasonable  construction.  When 
a  written  instrument  is  fairly  susceptible  of  two  or  more 
constructions,  it  will  be  construed  most  strongly  against  the 
grantor ;  and  though  it  be  partly  printed,  and  partly  written, 
effect  must  be  given  to  every  word,  if  possible,  since  it  is 
not  to  be  presumed  that  the  parties  intended  to  insert  incon- 
sistent provisions. — 1  Brick.  Digest,  386,  ^162;  Wilsoii 
V.  Manning,  53  Ala.  549;  Robinson  ?\  Bullock,  58  Ala.  618; 
Ins,  Co.  V.  Crane,  77  Amer.  Dec.  289 ;  Hutchinson  v.  Lord, 
lb.  381,  388;  1  Chitty  on  Contracts,  120;  Bolmanv.  Lohnuin, 
79  Ala.  67.  (3.)  H.  M.  Comer  &  Co.  are  chargeable  as 
purchasers  with  notice,  actual  and  constructive.— Jones  on 
Chattel  Mortgages,  §312;  Price  v.  McDonald,  54  Amer. 
Dec.  657;  Morrison  v,  Kelly,  14:  Amer.  Dec.  178;  15  Wall. 
165-75;  Wade  on  Notice,  §§17,90,  183;  Westmoreland 
i\  Foster,  60  Ala.  455;  2  Story's  Equity,  §§1255-6.  As 
to  the  right  to  hold  them  responsible  in  this  suit  for  the 
proceeds  of  cotton  sold  before  the  bill  was  filed,  see  Stotc 
?;.  Bozeman,  29  Ala.  397;  Scruggs  v.  Driver,  31  Ala.  274; 
Alexander  V,  Rea,  50  Ala.  450.     (4.)  But  the   chancellor 
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erred  in  not  allowing  the  complainants  interest  on  the  pro- 
ceeds of  this  cotton,  which  was  not  included  in  the  terms,  of 
the  bond  given  by  H.  M.  Comer  &  Co. — Flinn  v.  Barber, 
64  Ala.  193;  Slate  v,  Loii,  09  Ala.  147;  Bradley  v.  Harden, 
73  Ala.  70;  Chambers  v.  Wrlghf,  52  Ala.  444;  Bronghton 
V.  MUchell,  64  Ala.  210.. 

McCLELLAN,  J. — The  negotiations  of  the  parties,  which 
led  up  to  and  resulted  in  the  execution  of  the  mortgage,  may, 
on  the  case  as  presented  by  the  complainants,  be  epitomized 
thus:  Comer  desired  to  borrow  seven  thousand  dollars  from 
Lehman,  Durr  A  Co.  The  latter  required  that  the  loan  be 
secured  by  mortgage.  Comer  proposed  to  secure  them  by 
assigning  certain  choscs  in  action,  and  by  mortgage  on  certain 
crops,  and  on  all  his  mules  and  horses  then  in  use  on  his 
plantations  in  Barbour  and  Bullock  counties,  and  represented 
that  there  were  twenty  head  of  such  mules  and  horses,  though 
he  in  fact  had  thirty-six  horses  and  mules  on  said  plantations 
at  the  time,  as  afterwards  transpired  This  proposition  was 
accepted,  the  mortgage  drawn  accordingly,  and  the  money 
advanced.  The  contract  thus  reduced  to  writing  was  the 
contract  upon  which  the  minds  of  the  parties  had  met.  The 
agreement  was  for  twenty  head  of  mules  and  horses — the 
contract  was  so  written.  The  intention  of  the  parties  was 
to  cover  that  number,  and  that  intention  was  embodied  in  the 
paper.  Had  complainants  known  the  real  facts,  they  might 
have  declined  to  advance  the  money,  unless  Comer  would  put 
thirty-six  instead  of  twenty  mules  and  horses  in  the  mort- 
gage ;  and  Comer  might  or  might  not  have  done  so.  The 
intentions  of  the  parties  might  have  been  other  than  they 
were,  had  all  the  facts  been  known  to  the  complainants;  on 
the  facts  as  represented,  the  intention  was  clear,  and  is 
clearly  expressed  in  the  instrument.  Equity  will  reform 
written  contracts,  so  as  to  make  them  evidence  what  they 
were  intended  to  evidence — the  pact  between  the  parties ;  but 
it  will  not  amend  a  contract  entered  into  under  a  misappre- 
hension of  facts  by  one  party  or  both,  so  as  to  make  of  it  an 
agreement  which  the  parties,  or  either  of  them,  did  not  con- 
template, and  which  the  parties,  or  one  of  them,  might  have 
declined  to  execute,  had  both  been  cognizant  of  all  the  facts. 
This  would  be,  not  to  make  the  writing  speak  the  true  terms 
of  the  agreement — the  real  intent  of  the  parties — but  to  make 
a  new  contract  embodying  terms  on  which  the  minds  of  the 
parties  not  only  bad  not  met,  but  with  respect  to  which,  in 
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this  case,  according  to  the  aspect  of  the  evidence  most  favor- 
able to  the  complainants,  one  of  the  parties  had  resorted  to 
misrepresentation  to  avoid.  This  may  have  been  fraud;  it 
may  have  afforded  ground  for  equitable  relief  against  the 
contract  made;  but  it  is  not  ground  for  making  a  new 
contract  between  the  parties.  We  discover  no  error  in  the 
decree  of  the  chancellor  on  this  part  of  the  case. 

The  granting  part  of  the  mortgage,  or  so  much  of  it  as 
is  material  for  us  to  consider,  is  in  the  following  words:  "/, 
the  said  J,  F,  Comer,  do  by  these  presents  grant,  bargain, 
sell  and  convey,  to  the  said  Lehman,  Durr  &  Co.,  the  follow- 
ing real  and  personal  property,  to-wit,  the  entire  crops  of 
corn,  cotton,  fodder,  cotton-seed,  and  all  other  crops  of  every 
kind  or  description,  which  may  be  made  and  grown  during 
the  present  year  on  the  lands  in  Bullock  and  Barhovr  county, 
which  /  am  cultivating  and  causing  to  be  cultivated  duiing 
the  present  year,  io  the  exicni  of  one  hvndred  bales  of  coUon, 
lohich  said  coiton  is  io  be  the  first  coHon  jncked  and  raised  on 
any  of  my  plantaiions;  said  coiion  is  io  weigh  five  hundred 
pounds  average  io  the  bale;  any  balance  after  such  100  bales 
cotton  he  may  mortgage  to  other  jxiriies,''''  In  making  this 
mortgage,  a  printed  form  was  used,  and  the  instrument  as 
executed  was  partly  printed  and  partly  written.  Of  the 
clause  quoted  above,  that  part  which  is  italicized  is  written, 
and  the  other  is  printed.  The  instrument  also  undertook  to 
convey  twenty  mules  and  horses,  and  to  transfer  and  assign 
certain  choses  in  action,  amounting  to  ten  thousand  dollars, 
to  secure  a  loan  of  seven  thousand  dollars.  The  chancellor 
construed  that  part  of  the  granting  clause  of  the  mortgage 
which  is  quoted  above  to  embrace  and  convey  one  huncked 
bales  of  cotton,  and  all  of  the  other  crops  grown  on  the 
plantations  referred  to.  My  own  opinion  is,  that  it  covers 
only  the  one  hundred  bales  of  cotton.  I  base  this  conclusion 
on  the  following  considerations:  (1.)  The  words,  "entire 
crops  of  corn,  cotton,  cotton-seed,"  &c.,  appear  in  the  printed 
form.  They  are  inconsistent  with  the  written  limitations, 
which,  to  my  mind,  refer  to  the  substantive  term,  ''entire 
crops,"  and  confine  the  operation  of  the  instrument  to  one 
hundred  bales  of  cotton  out  of  the  crop.  The  use  of  the 
words,  *'of  corn,  cotton-seed,"  &c.,  is  due  to  the  fact  that 
they  were  a  part  of  the  printed  paper  intended  for  general 
application,  and  is  not  referable  to  the  intention  of  the  parties 
to  this  particular  transaction.  In  such  cases,  the  rule  is  to 
discard  the  irreconcilable  printed  words,  and  look  alone  to 
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those  that  are  written,  as  being  the  best  exponents  of  inten- 
tion.— Amer,  Ex.  Co.  v.  Binclmey^  29  111.  410;  Robertson  v. 
French^  4  East,  130.  (2.)  The  property  which  this  inter- 
pretation leaves  nominally  subject  to  the  mortgage,  was 
amply  sufficient  to  secure  the  money  advanced ;  and  it  is  not 
to  be  assumed,  as  showing  intention,  that  the  mortgagees 
would  have  demanded,  or  the  mortgagor  would  have  con- 
sented to  give,  more  security  than  was  necessary,  especially 
when  the  paper  itself  evidences  that  it  was  contemplated  by 
both  parties  that  Comer  would  have  to  execute  other  mort- 
gages to  secure  additional  advances.  (3.)  The  correspond- 
ence of  the  parties  between  the  execution  and  the  law-day  of 
the  mortgage  tends  strongly  to  show  that  each  and  all  of 
them  treated  and  construed  it  as  covering  no  part  of  the 
crops  except  the  one  hundred  bales  of  cotton. 

But  a  majority  of  the  court  have  reached  a  different 
conclusion.  They  take  a  middle  ground  between  my  posi- 
tion and  that  of  the  chancellor,  and  hold  that  the  instrument 
is  an  absolute  mortgage,  so  to  speal^,  on  one  hundred  bales 
of  cotton,  and  that  it  covers  also  the  other  crops,  but  only 
for  the  purpose  of  securing  the  delivery  of  one  hundred  bales 
of  cotton,  or  the  payment  of  the  value  thereof,  and  only  to 
the  extent  necessary  to  an  effectuation  of  that  purpose.  This 
conclusion  has  been  reached  mainly  on  the  consideration, 
that  no  other  construction  will  admit  of  some  meaning  being 
given  to  each  of  the  words  employed.  Under  this  construc- 
tion, the  chancellor  will  so  shape  his  further  action  in  the 
premises  as  to  subject  the  other  crops,  or  the  proceeds  aris- 
ing from  a  sale  of  them,  to  the  end  that  the  complainants 
shall  receive  the  full  value  of  the  one  hundred  bales  of 
cotton,  of  the  quality  indicated  in  the  mortgage. 

The  Chancery  Court  having  talten  jurisdiction  to  foreclose 
the  mortgage  on  the  crops  which  were  in  the  possession  of 
H.  ]yi.  Comer  &  Co.  in  Alabama,  at  the  time  the  bill  was 
filed,  properly  took  cognizance  of  complainants'  claim  against 
said  H.  M.  Comer  &  Co.,  on  account  of  cotton  covered  by 
the  mortgage,  which  had  been  received  and  disposed  of  by 
them  before  tiie  suit  was  instituted. 

This  cotton,  it  appears,  was  not  embraced  in  the  forth- 
coming bond  which  Comer  &  Co.  executed,  and  the  consider- 
ation which  rendered  it  inequitable  to  decree  interest  on  the 
value  of  the  property  covered  by  that  bond  did  not  apply  to 
the  proceeds  of  the  cotton.  The  decree  should  have  allowed 
complainants  interest  ou  the  value  of  the  cotton  which  had 
24 
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been  disposed  of  by  Comer  &  Co.  before  bill  filed,  from  the 
time  of  its  sale  by  them. 

For  the  errors  above  indicated,  the  decree  is  reversed,  and 
the  cause  is  remanded. 


'  87    3701 

iS^I        Brown  v.    Alabama   Great  Southern 

Railroad  Co. 

Action   for    Damages    against    Railroad     Company^    for 
Ivjuries    to  Stock. 

1.  Jurisdiction  of  justice  of  the  peacct  under  constitutional  and  statu- 
tory provisions. — Unaer  constitutional  and  general  statutory  provisions 
(Const.  Ala.,  Art.  vi,  §  26;  Code,  §  839),  the  jurisdiction  of  a  justice  of 
the  peace,  in  cases  of  tort,  is  limited  to  ^50;  and  the  special  statute 
which  gives  him  jurisdiction  **of  all  actions  for  injury  to,  or  destruction 
of  stock,  by  the  locomotive  or  cars  of  a  railroad,  if  the  sum  in  contro- 
versy does  not  exceed  ^100"  (Code,  §  1149),  being  a  discrimination 
against  corporations,  is  unconstitutional  and  void  as  to  the  excess  of 
jurisdiction  attempted  to  be  conferred. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 

Tried  before  the  Hon.  Sam.  H.  Sprott. 

This  action  was  brought  by  R.  R.  Brown,-  against  the 
appellee,  a  domestic  corporation,  to  recover  $65  as  damages 
for  the  loss  of  two  cows  and  ten  turkeys,  alleged  to  have 
been  negligently  killed  by  the  defendant's  locomotive  and 
cars;  and  was  commenced  in  a  justice's  court,  on  the  6th 
September,  1887.  The  defendant  pleaded  in  abatement  to 
the  jurisdiction  of  the  justice,  and  moved  to  dismiss  the  suit 
because  the  amount  claimed  was  beyond  his  jurisdiction ; 
but  the  justice  overruled  the  plea  and  the  motion,  and  ren- 
dered judgment  for  the  plaintiff,  for  §65  besides  costs.  On 
appeal  to  the  Circuit  Court,  the  plaintiff  filed  a  complaint 
claiming  $65  as  damages ;  and  the  defendant  again  pleaded 
in  abatement  to  the  jurisdiction  of  the  justice,  and  moved  to 
dismiss  the  suit;  which  motion  the  court  sustained.  The 
judgment  dismissing  the  suit  is  here  assigned  as  error. 

Hahgrove  &  VandeGraaff,  for  appellant. — This  action 
was  commenced  before  the  present  Code  went  into  effect, 
and  is  governed  by  section  1711  of  the  Code  of  1876,  the 
phraseology  of  which  differs  materially  from  section  1149  of 
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the  Code  of  1886.  The  former  gives  an  action,  for  injuries 
to  stock,  against  "all  corporations,  person  or  persons,  owning 
or  controlling  any  railroad ;"  while  the  latter  gives  an  action 
"for  injury  to,  or  destruction  of  stock,  by  the  locomotive  or 
cars  of  a  railroad."  It  is  submitted  that  the  statute,  in  either 
form,  is  not  a  discrimination  against  corporations,  but  only 
relates  to  the  remedy  and  procedure  in  a  particular  class  of 
cases — injuries  to  live  stock  by  railroads.  Railroads,  like 
manufacturing  establishments,  steamboats,  mills,  &c.,  "may 
be  owned  and  operated  without  incorporation,  and  by  a  single 
proprietor." — Smith  v.  L.  &  N,  Railroad  Co,,  lb  Ala.  450; 
miks  V.  Qa,  Pac,  Railway  Co.,  79  Ala.  180.  The  statute 
is  not  dii'ected  against  corporations,  but  against  the  owners 
of  railroads,  or  persons  operating  them,  whether  as  owners 
or  lessees.  Under  constitutional  provisions,  one  hundred 
dollars  is  the  limit  of  a  justice's  jurisdiction,  in  civil  c^ses, 
whether  founded  on  contract,  or  sounding  in  damages;  and 
certain  kinds  of  action  are  expressly  excepted.— Art.  VI,  §  26. 
Under  the  general  statute,  he  has  jurisdiction  of  "all  actions 
founded  on  any  wrong  or  injury,  when  the  damages  claimed 
do  not  exceed  $50,"  except  of  the  particular  actions  specified 
in  the  constitution;  and  also  "in  such  other  cases  as  juris- 
diction is  or  may  be  given  by  law,  not  contrary  to  the  con 
stitution."  What  effect  is  to  be  given  to  this  last  clause, 
except  to  allow  his  jurisdiction  to  be  increased  in  cases  of 
tort,  as  the  General  Assembly  may  deem  proper?  Of  the 
kind  or  class  of  cases  to  be  committed  to  his  jurisdiction,  the 
General  Assembly  is  the  proper  judge.  This  statute  has 
been  of  force  for  more  than  ten  years,  and  it  has  passed 
through  two  Code  compilations.  Its  constitutionality  will 
be  upheld,  unless  the  mind  of  the  court  is  clearly  convinced 
to  the  contrary. 

Wood  &  Wood,  contra,  cited  L.  &,  N,  Railroad  Co.  v, 
Morris,  65  Ala.  193;  Home  Protection  Insurance  Co.  v. 
Richards,  74  Ala.  467;  Smith  v.  L.  &  N.  Railroad  Co.. 
75  Ala,  449;  Cooley's  Const.  Lim.,  3d  ed.,  §  393. 

STONE,  C  J. — Our  decisons  are  uniform,  that  under  our 
constitution  and  statutes,  the  jurisdiction  of  the  justices  of 
the  peace,  in  cases  of  tort,  is  limited  to  fifty  dollars.  This  is 
the  language  of  the  general  statute. — Code  of  1886,  §  839; 
Tayloi'V.  Woods,  52  Ala.  474;  Burns  v.  Henry,  67  Ala.  209; 
Carter  V.  Alford,  64  Ala.  236;  Rodger s  v.  Oaines,   73  Ala. 
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218;  Alabama  Great  Soidhem  Railroad  Co.  v.  Christian^ 
82  Ala.  307. 

In  the  Code  of  1886,  §  1149,  is  the  following  provision: 
"A  justice  of  the  peace  has  jurisdiction  of  all  actions  for 
injury  to,  or  destruction  of  stock,  by  the  locomotive  or  cars 
of  a  railroad,  if  the  sum  in  controversy  does  not  exceed  one 
hundred  dollars."  We  have  thus  the  naked  inquiry,  whether 
the  constitutions.  Federal  and  State,  permit  the  legislature  to 
discriminate  between  railroad  corporations  and  other  per- 
sons, natural  or  artificial,  in  the  matter  of  the  jurisdiction  of 
an  inferior  tribunal;  or,  in  other  words,  whether  it  is  com- 
petent for  the  legislature  to  limit  a  justice's  jurisdiction  to 
fifty  dollars,  in  suits  against  tort-feasors  generally,  and  to 
enlarge  it  to  one  hundred  dollars,  when  a  railroad  corporation 
is  the  oflFender.  Our  former  rulings  compel  us  to  declare 
section  1149  of  the  Code  of  1886  to  be  unconstitutional. 
S.  &  N,  R  jR.  Co,  r.  Morris,  65  Ala.  193;  Zeigh^r  v.  S,  &  N. 
K  R,  Co,,  58  Ala.  594;  Smith  v,  L,  &  N.  R.  R.  Co,,  75  Ala. 
449;  Mayor  ?;.  Stonewall  Ins,  Co.,  53  Ala.  570;  Green  r. 
State,  73  Ala.  26. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Bullock  V.  Vann. 

Action  on  Promissory  Note,  by  Assignee  against  Maker. 

1.  Transfer  of  promissory  note  hy  husband  and  wife  — Under  the  stat- 
ute regulatinj?  the  separate  estates  of  married  women,  which  has  been 
in  force  since  February  28th,  1887  (Sess.  Acts  1886-7,  p.  81 ;  (^ode, 
^4  2346,  2348),  a  promissory  note  which  is  the  separate  property  of  the 
wife,  having;  been  made  payable  to  her  while  sole  and  unmarried,  may 
be  transferred  by  her  written  <i88ij?nment,  to  which  the  hushand's  con- 
sent is  affixed  in  writing,  as  well  as  by  a  joint  assignment. 

Appeal  from  the  Circuit  Court  of  Eussell. 

Tried  before  the  Hon.  James  M.  Carmichael. 

This  action  was  brought  by  Osborn  C.  Bullock,  against 
John  C.  Vann ;  was  founded  on  the  defendant's  promissory 
note  under  seal,  for  $281.74,  which  was  dated  April  9th, 
1887,  and  payable  on  the  1st  December,  1887,  "to  the  order 
of  Fannie  L.  Paschal,  or  bearer;"  and  was  commenced  on 
the  9th  March,  1888.  The  plaintiff  sued  as  the  assignee  of 
the  note,  alleging  that  it  was  his  property,     The  defendant 
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filed  a  special  plea,  verified  by  aflSdavit,  denying  the  plain- 
tiff's ownership  of  the  note,  and  alleging  that  it  still 
belonged  to  the  payee,  then  the  wife  of  A.  E.  Calhoun. 
Issue  was  joined  on  this  plea.  On  the  trial,  the  plaintiff 
offered  the  note  in  evidence,  with  the  indorsements  thereon, 
which  consisted  of  an  assignment  by  Mrs.  Calhoun,  in  these 
words,  "For  value  received,  I  hereby  assign  the  within  note 
to  O.  C.  Bullock,"  to  which  her  name  was  signed;  and  under- 
neath the  words  were  added,  "I  hereby  consent  to  the  above 
assignment^"  to  which  the  name  of  Calhoun  was  signed.  On 
objection  by  the  defendant,  the  court  excluded  the  indorse- 
ments as  evidence;  to  which  ruling  the  plaintiff  excepted, 
and  took  a  non-suit. 

Watts  &  Son,  for  appellant. 

L.  W.  Maktin,  contra. 

SOMEEVILLE,  J. — The  defendant's  sworn  plea  denies 
the  plaintiff's  ownership  of  the  promissory  note,  which  is  the 
subject  of  the  suit. 

The  evidence  shows  that  the  note  was  the  separate  prop- 
erty of  Mrs.  Calhoun,  who  is  a  married  woman,  and  that  she 
assigned  the  instrument  in  writing  to  the  plaintiff  after  Feb- 
ruary 28th,  1887,  when  the  new  married  woman's  law  of  that 
date  went  into  effect.  To  this  assignment,  the  husband, 
A.  R.  Calhoun,  appended  his  consent  in  writing,  which  he 
duly  subscribed.  The  act  above  cited,  now  comprised  in  the 
present  Code,  provides  that  "the  wife  has  full  legal  capacity 
to  contract  in  writing  as  if  she  were  sole,  with  the  assent  or 
concurrence  of  the  husband  expressed  in  writing." — Code, 
1886,  §  2346;  Acts  1886-87,  sec.  6,  p.  81. 

The  note  was  personal  property  of  the  wife,  within  the 
meaning  of  this  term  as  used  in  the  statute,  and  the  title 
unquestionably  passed  to  the  plaintiff  by  the  assignment. 
Code,  1885,  §'2348;  §2,  sub-div.  3.  A  strictly  joint  con- 
tract of  transfer  or  assignment  was  unnecessary. 

Beversed  and  remanded. 
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Maund  v.  Loeb  &  Brother. 

Trover  for   Conversion  of  Goods. 

1.  Continuance  on  payment  of  costs;  itemized  hill  of  costs, — When  a 
continuance  is  granted  to  the  defendant,  "on  the  payment  of  all  costs 
within  ninety  days,  as  a  condition  precedent,  or  judgment  to  go  against 
him  at  next  term,'*  his  consent  to  *^^he  terms  is  implied  in  his  acceptance 
of  the  continuance ;  and  the  costs  not  being  paid  within  the  ninety 
days,  the  court  may  enter  judgment  by  7iil  dicit  against  him  on  the  first 
day  of  the  next  term,  although  he  then  offers  to  pay  them  ;  nor  is  it 
necessary  that  an  itemized  bill  of  costs  should  have  been  furnished  to 
him  by  the  clerk  or  sheriff. 

2.  Judgment  by  nil  dicit;  presumption  in  favor  of. — On  judgment  by 
nil  dicit  in  regular  form,  the  appellate  court  will  presume,  if  necessary 
to  sustain  it,  that  it  was  so  rendered  because  the  defendant  failed  or 
declined  to  plead,  and  not  because  he  failed  to  pay  the  costs  as  required 
by  a  former  order  granting  him  a  continuance. 

3.  Same;  evidence  as  to  damages, — After  judgment  by  nil  dicit  in  an 
action  of  trover,  the  only  question  to  be  referred  to  the  jury,  as  to  which 
evidence  can  be  adduced,  relates  to  the  amount  of  damages. 

Appeal  from  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  Jesse  M.  Carmighael. 

This  action  was  brought  by  J.  Loeb  &  Brother,  suing  as 
partners,  against  Wm.  T.  Maund,  to  recover  damages  for  the 
conversion  of  certain  goods  particularly  described ;  and  was 
commenced  on  the  30th  March,  1887.  At  the  September 
term,  1888,  an  order  was  entered  in  the  cause,  in  these  words: 
"Continued  by  defendant,  upon  payment  of  all  costs  to  date, 
as  a  condition  precedent,  to  be  paid  in  ninety  days,  or  judg- 
ment to  go  against  defendant  at  next  term ;"  and  the  bill  of 
exceptions  states,  that  this  order  *'was  made  in  open  court, 
in  the  presence  and  hearing  of  the  defendant's  counseL" 
At  the  next  term,  as  the  bill  of  exceptions  further  states, 
"when  the  case  was  called  for  trial,  the  court  inquired  of  the 
clerk  if  the  costs  had  been  paid  as  required  by  said  order, 
and  was  informed  that  they  had  not  been  paid  in  accordance 
with  said  order.  The  defendant  then  offered  to  prove  that 
he  had  not  been  furnished  with  an  itemized  bill  of  said  costs, 
by  the  clerk,  sheriff,  or  other  officer;"  also,  "that  he  had  no 
knowledge  or  information  of  the  terms  imposed  by  said  order 
of  continuance,  until  said  cause  was  called  at  this  term ;" 
also,  "that  he  had  paid  all  the  costs  of  the  case  on   the  first 
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day  of  this  term,  since  the  cause  was  called  for  trial."  On 
objection  by  the  plaintiflE,  the  court  excluded  each  part  of  this 
evidence  as  offered,  and  the  defendant  excepted.  The  bill  of 
exceptions  then  proceeds:  -'The  plaintiffs  introduced  two 
witnesses,  who  testified  as  to  the  value  of  such  goods  as 
were  mentioned  in  the  complaint,  at  the  time  of  the  alleged 
conversion  by  the  defendant;  and  each  of  them  stated  that 
he  knew  nothing  about  the  identical  goods  sued  for.  This 
was  all  the  evidence  in  the  case.  Thereupon,  the  defendant 
requested  the  following  charges  in  writing:  (1.)  Before  the 
plaintiffs  can  recover  in  this  action,  they  must  prove  a  legal 
title  to  the  property  sued  for.  ( 2. )  If  the  plaintiffs  parted  with 
the  property  sued  for  to  Lumley  for  a  consideration,  and 
Lumley  sold  the  same  to  defendant  for  a  consideration,  and 
the  transaction  between  plaintiffs  and  Lumley  was  honest; 
then  the  jury  may  find  a  verdict  for  the  defendant.  (3.)  If 
the  jury  believe  the  evidence,  they  will  find  for  the  defendant." 
The  court  refused  each  of  these  charges,  and  the  defendant 
excepted. 

The  judgment  is  by  nil  (licit  in  regular  form,  with  dam- 
ages assessed  by  the  jury  at  $  1 69. 31.  The  defendant  appeals, 
and  assigns  as  error  the  rulings  of  the  court  excluding  the 
evidence  offered  by  him,  and  the  refusal  of  the  charges 
asked. 

J.  F.  Roper,  for  appellant 

R.  H.  Walker,  and  Watts  &  Son,  contra, 

CLOPTON,  J. — The  continuance  of  a  case  is  in  the  dis- 
cretion of  the  court,  and  such  terms  may  be  imposed,  under 
the  rule  of  practice,  as  to  the  court  may  seem  proper.  At 
the  Fall  term,  1888,  of  the  Circuit  Court,  defendant  obtained 
a  continuance,  upon  payment  of  all  the  costs  as  a  condition 
precedent,  to  be  paid  in  ninety  days,  or  judgment  to  go 
against  him  at  the  next  term.  The  costs  were  not  paid 
until  the  first  day  of  the  next  term,  and  after  the  case  was 
called  for  trial,  which  was  more  than  ninety  days  from  the 
time  of  the  order.  Defendant  having  applied  for,  obtained, 
and  accepted  the  continuance,  we  must  infer  that  he  con- 
sented to  the  terms  upon  which  it  was  granted.  It  was  no 
excuse,  that  an  itemized  bill  of  costs  had  not  been  furnished, 
when  it  is  not  shown  that  defendant  offered  to  pay  the  costs, 
or  applied  for  such  bill ;  and  the  court  was  not  bound  to 
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accept  payment  after  the  expiration  of  ,the  prescribed  time, 
as  a  compliance  with  the  condition  upon  which  the  continu- 
ance was  obtained.  The  court  was  authorized  to  render 
judgment  m7  dicU  against  defendant. —  Waller  v.  SuUzbacher, 
38  Ala.  318. 

But  the  record  does  not  show  that  the  judgment  was 
rendered  because  of  defendant's  failure  to  pay  the  costs. 
The  judgment-entry  recites,  that  defendant  said  nothing  in 
bar  or  preclusion  of  the  plaintiffs  demand.  The  defendant 
was  in  court,  in  person,  and  by  attorney.  No  pleas  appear 
by  the  record  to  have  been  filed,  and  none  were  offered  to  be 
filed.  If  necessary  to  sustain  the  action  of  the  court,  we 
would  presume,  from  the  recitals  of  the  minute-entry,  that 
judgment  was  rendered  because  defendant  failed  or  declined 
to  plead.  After  a  judgment  nil  dicU  in  an  action  of  trover, 
the  only  question  to  be  referred  to  the  jury,  of  which  plaintiff 
is  required  to  make  proof,  relates  to  the  amount  of  damages. 
All  the  charges  asked  by  defendant  go  to  plaintiff's  right  to 
recover  at  all,  and  were  inapplicable,  and  properly  refused. 

Affirmed. 


Bay  Shell-Road  Co.  v.  O'DonnelL 

Trespass  for  Wrongfully  Impounding  Cattle. 

iM  ^  ^'    Constitutional  provisions  as  to  amending  or  extending  laws  by  refer^ 

•1^7"  37fi  ^^^^  ^^  ^*^^'  estraying  cattle  on  Bay  Shell-Road  in  Mobile. — The  second 

|i«8  Ss  section  of  the  act  "for  the  protection  of  life  and  property  upon  the  Bay 

•  Shell-Road"  in  Mobile,  approved  February   17th,  1886  (Sess.   Acts 

1884-5,  pp.  392-3),  so  far  as  it  authorizes  any  officer  or  employee  of  the 
road  company  to  take  up  any  animal  found  running  at  large  on  its  road, 
and  to  estray  the  same  in  the  manner  provided  by  the  general  law  Wy- 
oming estrays,  referring  to  said  law  only  by  the  numbers  of  the  article, 
chapter  and  title  in  the  Code  of  Alabama,  in  which  it  is  found,  is  viola- 
tive of  the  constitutional  provision  (Art.  iv,  §  2),  which  provides,  that 
no  law  ''shall  be  revived,  amended,  or  the  provisions  thereof  extended 
or  conferred,  by  reference  to  its  title  only,  but  so  much  thereof  as  is 
revived,  amended,  extended  or  conferred,  shall  be  re-enacted  and  pub- 
lished at  lengtli." 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  O.  J.  Semmes. 
This  action  was  brought  by  John  O'Donnell,  against  the 
Bay  Shell-Eoad  Company,  a  private  corporation,  to  recover 
Vol.  lxxxvii. 
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damages  for  an  alleged  trespass  committed  by  defendant's 
servants  and  agents,  in  seizing  plaintifiP's  cattle  while  tres- 
passing on  said  shell-road,  and  detaining  them  until  plaintifiP 
paid  the  required  fees  and  expenses  in  order  to  procure  their 
release;  and  it  was  commenced  on  the  12th  April,  1887. 
The  defendant  pleaded  not  guilty,  and  filed  a  special  plea 
justifying  the  seizure  under  an  act  of  the  General  Assembly, 
the  material  provisions  of  which  are  quoted  in  the  opinion  of 
the  court  The  court  below  sustained  a  demurrer  to  the 
special  plea,  and  the  ruling  thereon  is  here  assigned  as  error, 
with  other  matters  which  require  no  special  notice. 

OvEBALL  A  Bestob,  for  appellant 

R.  Inge  Smith,  contra. 

McCLELLAN,  J.— By  section  2  of  an  act  "for  the 
protection  of  life  and  property  upon  the  Bay  Shell  Road," 
approved  February  17,  1885,  it  is  provided, ."  that  it  shall  be 
unlawful  for  any  person  to  allow  any  loose  animal  belonging 
to  them  to  run  at  large  upon  said  Bay  Shell  Road,  and  any 
animal  found  running  at  large  on  said  road  may  be,  by  any 
officer  or  employee  of  said  Bay  Shell  Road  Company,  taken 
up  and  estrayed  in  the  manner  as  is  provided  by  Article  I, 
Chapter  7,  Title  13,  Part  1  of  the  Code  of  Alabama."— Acts 
1884-5,  pp.  392-3. 

To  an  action  of  trespass  brought  against  the  Bay  Shell 
Road  Company  by  John  O'Donnell,  for  impounding  cattle 
belonging  to  him  and  found  running  at  large  on  the  road, 
the  company,  in  addition  to  the  general  issue,  pleaded  this 
statute.  The  special  plea  was  demurred  to,  on  the  ground 
of  the  alleged  unconstitutionality  of  the  act;  the  demurrers 
were  sustained,  and  a  trial  was  had  on  the  general  issue, 
resulting  in  a  judgment  for  the  plaintiff,  from  which  this 
appeal  is  prosecuted. 

It  may  admit  of  doubt,  whether  the  statute  is  unconstitu- 
tional for  either  of  the  reasons  assigned  in  the  demurrers; 
but,  if  the  act  is  bad  on  any  ground,  or  as  being  violative  of 
any  provision  of  the  constitution,  the  action  of  the  court,  in 
sustaining  the  demurrers  interposed  on  the  grounds  stated, 
would  bear  a  striking  analogy  to  the  ascription  of  a  wrong 
reason  for  a  correct  decision,  in  which  case  the  decision 
would  be  upheld ;  and  in  any  aspect,  if  error  at  all,  would  be 
without  injury  to  the  defendant  company,  as  it  could  never 
justify  under  the  void  law. 
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That  the  provision  of  this  statute,  under  which  ju3ti£ication 
^was  attempted,  is  void,  we  entertain  no  doubt.  Section  2  of 
Article  IV,  Constitution  of  1875,  provides  that  "No  law  shall 
be  revived,  amended,  or  the  provisions  thereof  extended  or 
conferred,  by  reference  to  its  title  only;  but  so  much 
thereof  as  is  revived,  amended,  extended  or  conferred, 
shall  be  re-enacted  and  published  at  length."  By  the 
act  we  are  considering,  the  estray  law  of  this  State  is 
amended  so  as  to  embrace  the  Bay  Shell  Road,  in  addition  to 
residences  and  plantations;  its  provisions  are  extended  to 
said  road,  and  the  rights  and  powers  which  it  gives  to  owners 
of  residences  and  plantations  are  conferred  upon  the  Bay 
Shell  Road  Company ;  and  all  this  is  attempted  to  be  done 
by  even  less  than  a  reference  to  its  title,  and  without  any 
pretense  of  re-enacting  the  law,  all  of  the  provisions  of  which , 
are  thus  amended,  extended  and  conferred,  or  of  publishing 
it  at  length.  The  purpose  of  this  constitutional  requirement 
was,  to  have  each  bill  considered  by  the  General  Assembly 
in  and  of  itself  present  the  full  scope,  operation  and  efifect  of 
the  proposed  law,  so  that  members  might  know  and  intelli- 
gently consider  the  details  of  every  measure,  and  vote  neither 
aye  or  nay  "in  blind  ignorance  of  its  provisions,  or  even  in 
trusting  confidence  to  the  representations  of  others." 

It  would  be  diflBlcult  to  conceive  a  more  effective  method  of 
defeating  this  important  and  salutary  purpose,  than  that 
adopted  in  this  statute,  by  which  the  legislature  attempted 
to  amend,  extend  and  confer  all  the  provisions  of  an  intricate 
and  important  statute,  by  a  general  reference  to  the  subject- 
matter  of  that  law,  and  to  the  book  and  page  where  it  is 
published  at  length.  So  much  of  the  act,  therefore,  as 
attempts  to  give  the  right  to  "estray"  animals  found 
running  at  large  on  the  Bay  Shell  Road,  is  unconstitutional 
and  void. — Stewart  v.  Commissioners  of  Hale  County^ 
82  Ala.  209. 

It  is  not  necessary  for  us  to  decide,  in  this  case,  whether 
the  whole  of  section  2  of  the  act  is  violative  of  the  organic 
law;  and  we  express  no  opinion  on  that  subject. 

The  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence;  and  in  support  of  the  ruling  of  the  court  in 
allowing  the  plaintiff  to  testify  about  loss  of  time  in  making 
a  trip  to  the  city,  it  will  be  presumed  that  this  trip  to  the 
city  was  necessitated  by  the  wrongful  act  of  the  defendant, 
in  such  sort  that  the  loss  of  time  in  making  it  was  an  element 
of  the  damages  which  he  was  entitled  to  recover. 

Vol,  lxxxvh. 
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The  facts  about  the  taking  of  the .  cattle  were  undisputed. 
This  taking,  we  have  seen,  was  wrongful.  The  charge 
directing  the  jury  to  return  a  verdict  for  plaintiflf's  actual 
damages  was  free  from  error. 

The  judgment  is  afl&rmed. 


TTalden  v.  Speigner. 

Statuiory  Action  of  Unlawful  Detainer,  by  Widaw  of 
Deceased  Mortgagor,  against  Purchasi^  at  Mortgage 
Sale, 

1.  Who  may  redeem;  widow  of  deceased  mortgagor. — Under  statutory 
provisions  giving  and  regulating  the  right  to  redeem  lands  sold  under 
execution,  or  power  of  sale  in  a  mortgage  (Code,  §§  1879,  1888,  1891), 
the  right  is  not  conferred  upon  the  widow  of  a  deceased  mortgagor,  who 
joined  with  her  husband  in  a  mortgage  of  the  homestead,  under  which 
the  land  was  sold  after  his  death  ;  although  his  estate  was  insolvent  at 
the  time  of  his  death,  and  was  so  declared  after  the  foreclosure  of  the 
mortgage  by  sale  under  the  power,  and  the  premises  were  afterwards 
set  apart  to  her  as  her  homestead,  subject  to  the  mortgage  incumbrance. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  Mrs.  Emily  P.  Walden,  the 
widow  of  George  S.  Walden,  deceased,  against  J.  H.  Speigner, 
to  recover  the  possession  of  a  house  and  lot  in  Talladega; 
and  was  commenced  on  the  23d  of  April,  1887.  The  house 
and  lot  was  the  family  residence  of  said  George  8.  Walden 
at  the  time  of  his  death,  and  was  mortgaged  by  him  in 
September,  1879,  to  L.  E.  Parsons,  his  wife  joining  with 
him  in  the  conveyance.  The  mortgage  was  assigned  by 
Parsons  to  M.  W.  Cruikshanks,  and  the  property  was  sold, 
under  a  power  of  sale  contained  therein,  in  April  or  May, 
1885,  after  the  death  of  said  Walden.  The  defendant 
became  the  purchaser  at  the  sale,  and  possession  ^as  deliv- 
ered to  him  by  the  widow,  who  had  continued  in  possession 
after  her  husband's  death.  Walden  left  no  surviving  minor 
child  or  children,  and  was  insolvent  at  the  time  of  his  death ; 
and  his  estate  was  declared  insolvent  soon  after  the  sale 
under  the  mortgage.  The  property  was  afterwards  set  apart 
to  the  widow  as  her  homestead,  subject  to  the  mortgage 
incumbrance;  and  she  made  a  tender  and  offer  to  redeem 
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within  two  years  after  the  sale,  which  was  refused  by  the 
defendant,  on  the  ground  that  she  had  no  right  to  redeem. 
These  facts  were  alleged,  in  substance,  in  the  amended  com- 
plaint filed  in  the  Circuit  Court  The  court  sustained  a 
demurrer  to  the  complaint,  on  the  ground  that  the  plaintiff 
showed  no  right  to  redeem ;  and  this  ruling  is  here  assigned 
as  error. 

Knox  &  Bowie,  for  appellant. — The  redemption  statute 
was  intended  to  prevent  the  sacrifice  of  real  estate,  and  is 
highly  remedial.  It  should  receive  a  liberal  construction, 
and  its  benefits  be  extended  to  all  persons  who  come  within 
the  mischief  intended  to  be  remedied.  The  plaintifiP  here, 
though  not  a  debtor,  was  a  party  to  the  mortgage,  and  had 
an  interest  in  the  property  sold — not  only  a  right  of  dower, 
but  a  right  of  homestead.  Without  her  signature  and 
acknowledgment,  the  mortgage  would  have  been  a  nullity. 
Her  right  of  homestead  has  now  become  perfected,  subject 
only  to  the  incumbrance  of  the  mortgage ;  and  the  property 
is  sacrificed,  if  she  is  not  allowed  to  redeem,  since  it  is  not 
subject  to  administration,  and  the  administrator  can  not 
redeem  in  the  interest  of  creditors.  It  would  be  a  strange 
construction  of  a  remedial  statute,  to  extend  its  provisions  to 
solvent  estates,  but  withhold  them  from  estates  which  are 
insolvent,  and  which  most  need  its  protection.  A  person 
may  be  entitled  to  redeem,  although  he  is  not  ihe  debtor, 
strictly  speaking ;  as  where  one  man  mortgages  his  property 
for  the  debt  of  another;  and  where  two  tenants  in  common 
mortgage  the  property  for  the  debt  of  one;  in  either  of  which 
cases,  it  is  believed,  the  right  of  redemption  could  not  be 
denied. 

Browne  &  Newman,  contra,  cited  Powers  v.  Andrews, 
84  Ala.  289;  Holdefiv.  Rison,  77  Ala.  515;  Searcy  v.  Gates, 
68  Ala.  Ill;  74  Ala.  331;  75  Ala.  297;  78  Ala.  387. 

STONE,  C.  J. — I  was  dissatisfied  with  the  ruling  in 
Powers  V.  Andrews,  84  Ala.  289.  I  preferred  then,  and 
would  still  prefer,  to  follow  the  decisions  made  by  this  court 
in  Paulling  v.  Meade,  23  Ala.  505,  and  Bailey  t\  Timberlake, 
74  Ala.  221.  I  think  the  statute  should  be  liberally  inter- 
preted, and  that  whoever,  at  the  time  of  the  sale,  is  the 
owner  of  the  equity  of  redemption,  or  residuum  of  the  estate, 
whether  by  purchase,  succession,  or  by  devolution,  should  be 
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let  in  to  redeem ;  in  other  words,  that  the  statutory  right  to 
redeem,  within  two  years  after  sale,  should  be  the  necessary 
resultant  of  the  equitable  right  to  redeem  or  disincumber 
by  paying  off  the  incumbrance  before  sale. 

The  rule  was  differently  announced  in  Powers  v,  Andrews, 
supra,  at  the  last  term.  We  then  held,  that  only  persons 
who  fall  within  one  of  the  enumerated  classes  can  claim  this 
right.  In  addition  to  judgment  creditors,  whose  right  is  not 
presented  in  the  present  record,  we  enumerated  all  the  classes 
upon  whom  the  statute  confers  this  right.  Mrs.  Walden 
was  and  is  neither  the  debtor,  his  personal  representative, 
his  heir  or  devisee,  nor  a  child  who  was  the  grantee  of 
Walden,  who  owned  the  land  sold.  She  was  and  is  only  his 
widow,  claiming  the  right  to  redeem,  because  the  property 
was  the  family  homestead  at  the  date  of  the  mortage,  at 
the  time  of  his  death,  and  at  the  time  of  the  sale  under  the 
mortgage.  She  supplements  her  claim  by  showing  that 
Walden,  her  husband,  was  insolvent  when  he  died,  and  that 
in  less  than  two  years  after  the  sale  the  estate  was  declared 
insolvent,  and  the  property  set  apart  to  her,  as  her  home- 
stead. 

Under  the  principles  declared  in  Powers  v.  Andrews,  we 
feel  bound  to  deny  her  the  right  to  redeem. 

Affirmed. 


Cobb  V.  Thompson. 

Ccriiorari  and  Supersedeas  on  Jusiice'^s  Judginent. 

1.  Replevy  {or  forlhcoming)  bond  in  attachment  catte,  before  justice  of 
the  peace. — In  an  attachment  case  before  a  justice  of  the  peace,  a  replevy 
bond  conditioned  to  have  the  property  forthcoming  within  twenty  days 
after  the  rendition  of  judgment,  is  substantially  defective  as  a  statutory 
bond  (Code.  §§  3334-41),  and  does  not  authorize  a  summary  execution 
on  a  return  of  forfeiture ;  and  the  defect  being  one  of  substance,  it  is 
not  cured  by  the  statutory  provision  as  to  defects  of  form  (lb.  §  3357). 

2.  Certiorari  and  supersedeas  to  justice  of  the  peace;  when  proper 
remedy. — When  a  forthcoming  boiid  in  an  attachment  case,  before  a 
justice  of  the  peace,  is  illegally  returned  by  the  constable  as  forfeited, 
and  a  summary  execution  is  thereupon  wrongfully  issued  against  the 
obligors,  a  petition  for  a  certiorari  and  supersedeas  from  the  Circuit 
Court  is  the  proper  remedy,  since  the  defects  would  not  be  available  on 
appeal  from  the  justice's  judgment. 
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Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  W.  F.  Johnston. 

The  record  in  this  case  shows  these  facts:  On  the  28th 
October,  1887,  an  attachment  for  rent  was  sued  out  before  a 
justice  of  the  peace,  in  favor  of  Mrs.  C.  A.  Thompson  against 
Percy  Olmstead,  and  was  levied  on  certain  articles  of  house- 
hold furniture,  on  which  several  executions  had  already 
been  levied,  one  in  favor  of  K  W.  Miller,  and  the  others  in 
favor  of  E.  J.  Cobb;  and  said  Cobb  and  Miller  thereupon 
signed,  as  sureties  for  said  Olmstead,  a  replevy  bond  con- 
ditioned for  the  forthcoming  of  the  property  within  twenty 
days  after  the  rendition  of  judgment  in  the  attachment  case, 
which  bond  was  approved  by  the  justice  who  issued  the 
attachment.  In  the  attachment  suit,  judgment  was  rendered 
for  the  plaintiff  on  the  15th  November,  1887,  and  the 
attached  property  was  ordered  to  be  sold  for  the  satisfaction 
of  the  judgment.  On  the  12th  December;  1887,  the  con- 
stable returned  the  replevy  bond  forfeited;  and  on  the  next 
day  the  justice  issued  a  summary  execution  on  the  bond, 
against  all  the  obligors.  On  the  29th  December,  1887, 
Cobb  and  Miller,  the  sureties  on  the  bond,  filed  their  peti- 
tion, addressed  to  Hon.  John  P.  Hubbard,  presiding  judge 
of  the  Circuit  Court  at  Montgomery,  asking  a  su2:>ersed('(is 
of  the  execution,  and  a  certiorari  to  the  justice  of  the  peace, 
to  remove  the  proceedings  into  the  Circuit  Court.  Judge 
Hubbard  granted  a  jiai  for  a  cerUorari  generally,  and  under 
it  the  proceedings  were  certified  to  the  Circuit  Coui-t;  but, 
by  agreement,  the  case  was  afterwards  transferred  to  the 
City  Court  of  Anniston.  On  the  trial  in  that  court,  as  the 
judgment-entry  recites,  "the  plaintiff  demurred  to  the  jjeti- 
tion  for  the  writ  of  certiorari'  and  moved  to  dismiss  the 
certiorari,^''  which  motion  and  demurrer  were  overruled  by 
the  court;  "and  issue  baing  then  joined,  and  the  case  sub- 
mitted to  the  court  without  a  jury,  it  is  considered  that  the 
plaintiff  is  entitled  to  recover;  and  that  the  said  C.  A. 
Thompson  have  and  recover  of  the  said  defendants,  E.  J. 
Cobb  and  R.  W.  Miller,  the  sum  of  §106.89,  with  the  costs 
in  this  behalf  expended."  This  judgment  is  now  assigned 
as  error  by  Cobb  and  Miller.  There  is  no  bill  of  exceptions 
in  the  record. 

Macdonald  &  Williams,  for  appellants. 

Cassady  &  Blackwell,  contra. 
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S0]M:ERVILLE,  J.— The  purpose  of  the  petition  is  to 
supersede  an  execution  summarily  issued  on  a  replevy  or 
forthcoming  bond  executed  by  a  defendant  and  his  sureties, 
in  an  attachment  proceeding  before  a  justice  of  the  peace, 
and  returned  by  a  constable  as  forfeited. — Code,  1886, 
§§  3334-3341.  The  bond  bore  date  October  28th,  1887,  and 
was  declared  forfeited  December  12th,  1887,  on  the  ground 
that  die  replevied  property  had  not  been  returned  to  the 
constable  according  to  the  condition  of  the  bond. 

If  the  undertaking  is  not  a  statutory  bond — that  is,  if  it 
does  not  substantially  conform  to  the  requirements  of  the 
statute — and  its  defects  are  not  cured  under  the  provisions 
of  section  3357  of  the  present  Code,  the  summary  remedies 
given  by  the  statute  for  the  enforcement  of  its  obligations 
will  not  lie.  The  instrument  will  be  good  only  as  a  common- 
law  bond,  and  must  be  sued  on  as  such. 

A  fatal  defect  in  the  undertaking,  so  far  as  concerns  its 
conformity  to  the  statute,  is  the  Hme  when  the  replevied 
property  is  to  be  returned  to  the  constable,  which  is  not 
only  material,  but  of  substance,  and  not  mere  form.  The 
Code  provides,  where  personal  property,  levied  on  under  a 
writ  of  aitachmeni  issuing  from  a  justice's  court,  is  replevied, 
it  "must  be  delivered  to  the  constable  within  leii  days  after 
judgment  against  the  defendant,  unless  an  appeal  is  prose- 
cuted from  the  judgment;  and  on  failure  thereof,  the  con- 
stable must  indorse  the  bond  forfeited,  upon  which  execution 
must  issue  against  the  obligors  therein." — Code,  1886, 
§  3341.  Where  the  levy  is  under  execution^  the  condition 
of  the  bond  is,  "to  have  the  property  forthcoming  at  twelve 
o'clock  of  the  day,  and  at  the  place  appointed  for  Ihe  sale,'"'' 
Code,  §  3354.  The  present  case  involves  a  levy  under 
attachment,  not  execution.  The  condition  of  the  delivery 
bond  should,  therefore,  have  been  to  deliver  the  attached 
property  to  the  constable,  within  ien  days  after  judgment 
against  the  defendant  in  attachment,  unless  an  appeal  should 
be  prosecuted  from  the  justice's  judgment. 

The  bond  in  the  present  case  binds  the  obligors  to  return 
the  attached  property  to  the  constable  within  iweniy  days 
after  judgment  in  the  attachment  suit.  This  is  a  material 
variance  from  the  time  fixed  by  the  statute,  which,  as  we 
have  seen,  is  ten  days.  It  is  settled  by  the  authorities,  that 
a  forthcoming  bond,  which  provides  for  the  delivery  of  prop- 
erty on  a  day  different  from  the  day  prescribed  by  law,  is 
not  good  as  a  statutory  bond,  but  only  as  a  common-law 
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bond,  and  it  can  not  be  declared  forfeited  summarily  by 
sheriffs  or  constables,  as  only  statutory  bonds  can  be. — Mur- 
free  on  Official  Bonds,  §  384;  Adler  v.  Green,  18  West  Va. 
201;  Irvin  V.  Eldridge,  1  Wash.  (Va.)  203;  1  Wade  on 
Attach.  §§  195-197.  The  power  to  render  such  summary 
judgments,  which  involves  a  waiver  of  the  right  of  trial  by 
jury  on  the  part  of  the  obligors,  is  based  on  the  contract  of 
the  parties  that  they  will  submit  to  such  a  remedy,  provided 
the  undertaking  conforms  to  the  statutory  requirements.  If 
it  does  not,  they  have  the  right  to  assume  that  the  implied 
agreement  is  that  it  will  be  enforced  only  by  the  ordinary 
common-law  remedies,  and  not  by  those  summarily  conferred 
by  statute,  and  affixed  only  to  statutory  undertakings. 

This  defect  is  not,  in  our  opinion,  cured  by  section  3357 
of  the  Code.  While  that  section  would  seem  to  authorize  a 
forthcoming  bond  to  be  approved  by  either  a  justice  or  con- 
stable, and  might,  therefore,  operate  to  cure  any  defective 
approval  of  the  undertaking,  which  more  regularly  should 
have  been  taken  and  approved  by  the  officer  making  the 
levy,  it  goes  no  further  than  to  cure  defects  of  form,  and  not 
of  substance.  The  defect  of  time  here  is  clearly  one  of  sub- 
stance. 

That  a  proceeding  by  certiorari  or  supersedeas  is  the 
appropriate  remedy  to  quash  a  summary  execution,  issued 
on  a  forthcoming  bond,  illegally  returned  by  a  sheriff  or 
constable  as  forfeited,  is  well  settled. — Rhodes  v.  Smith, 
66  Ala.  174;  3  Brick.  Dig.  755,  §§  1-13;  Oravett  v.  Malone, 
54  Ala.  19;  Dunlapv.  Clements,  18  Ala.  778;  2  Brick.  Dig. 
465,  §§  1-33;  Crenshaw  v.  Hardy,  3  Ala.  653.  An  appeal 
from  the  justice's  judgment,  on  his  refusal  to  quash  the 
execution,  would  clearly  furnish  no  adequate  remedy.  The 
trial  in  the  Circuit  Court  would  be  de  novo,  on  the  merits  of 
the  whole  case,  and  would  not  reach  any  alleged  defect  in 
the  forthcoming  bond,  or  determine  its  character  as  a  statu- 
tory or  common-law  undertaking. 

The  City  Court  erred  in  refusing  to  quash  the  execution 
against  the  appellants.  The  judgment  is  reversed,  and  the 
cause  remanded,  that  the  execution  issuing  on  the  bond  may 
be  quashed  and  vacated  according  to  the  prayer  of  the 
petition. 

Eeversed  and  remanded. 
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TTeaver  v.  BelL 


Stahdory  Deiinue  for  Bale  of  CoUon,  'a?  386i 

133    424] 

1.  Verbal  mortgage, — By  statutory  provisions  now  of  force  (Code, 
^  1731),  a  mortgage  of  personal  property  is  retiuired  to  be  in  writing, 
and  subscribed  by  the  mortgagor,  and  a  verbal  mortgage  lias  no 
validity. 

2.  Estoppel  by  words  or  condvH, — ^The  breach  of  a  mere  executory 
aCTeement  or  promise  does  not  constitute  an  estoppel  en  pais;  as  where 
plaintiflT,  in  a  conversation  with  defendant,  relative  to  furnishing  sup- 
plies to  a  third  person  to  make  a  crop,  said  that  he  would  not  claim  the 
crops  in  the  fall  if  defendant  would  furnish  the  supplies,  and  defendant 
thereupon  furnished  supplies  on  the  faith  of  a  verbal  mortgage  only, 
these  facts  do  not  estop  plaintiff  from  afterwards  taking  a  mortgage  on 
the  crops  for  supplies  subssquently  furnished  by  him. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  M.  C.  Bell  against  J.  A. 
Weaver,  to  recover  a  bale  of  cotton ;  and  was  commenced  in 
a  justice's  court,  on  the  3d  of  November,  1885.  The  cotton 
was  raised  during  the  year  1885  by  one  J.  W.  Foster,  under 
whom  each  party  claimed;  the  plaintiff  under  a  mortgage 
for  advances  dated  September  11th,  1885,  and  the  defendant 
under  a  verbal  mortgage  given  in  March  or  April,  1885,  for 
supplies  furnished  to  said  Foster  during  the  year  1885 ;  and 
the  defendant  also  sought  to  establish  an  estoppel  against 
the  plaintiff,  as  created  by  a  conversation  which  is  stated  in 
the  opinion  of  the  court.  The  plaintiff's  mortgage  was  duly 
recorded,  and  the  defendant  had  actual  notice  of  it  at  the 
time  the  cotton  was  delivered  to  him  by  Foster.  The  rulings 
of  the  court,  in  the  charges  given  and  refused,  were  in  favor 
of  the  plaintiff;  and  these  rulings,  to  which  the  defendant 
excepted,  are  now  assigned  as  error. 

Walden  &  Son,  for  appellant. 

BuBNETT  &  Smyer,  confrci, 

CLOPTON,  J.— The  mortgage,  from  which  the  plaintiff 
derives  title  to  the  cotton  sued  for,  was  executed  by  J.  W. 
Foster  September  11,  1885,     In  April  preceding,  defendant 
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and  Foster,  made  an  agreement,  by  which  the  latter  gave  the 
former  a  verbal  lien  on  the  crops  covered  by  the  mortgage, 
to  secure  supplies  furnished  by  defendant,  with  the  under- 
standing that  the  crop  of  cotton  should  be  his  until  the 
supplies  were  paid  for.  Defendant  bases  his  right  on  a 
delivery  of  the  cotton  to  him  by  Foster  in  pursuance  of  this 
agreement.  It  is  not  disputed  that  the  cotton  in  controversy 
is  embraced  in  the  mortgage  under  which  plaintiflF  claims, 
and  that  defendant  had  notice  of  it  at  the  time  he  received 
the  cotton.  The  only  ground  of  defense  is,  that  plaintiflF  is 
estopped  from  asserting  title  against  the  claim  of  defendant. 
It  is  claimed  that  the  estoppel  arises  on  a  conversation  about 
furnishing  Foster  with  supplies,  which  defendant  testifies 
occurred  between  him  and  plaintiff  about  the  last  of  March, 
or  first  of  April,  1885.  We  state  the  conversation  in  his  own 
language:  "I  asked  Bell  to  furnish  Foster  that  year.  He 
said  he  would  not;  that  Foster  already  owed  him.  Bell 
said,  'You  furnish  him.'  I  replied,  *If  I  do,  you'll  come  up 
in  the  fall,  and  want  the  crops.'  Bell  then  said  he  would 
not."  Thereafter  defendant  made  the  agreement  with  Foster 
above  stated,  and  furnished  him  supplies. 

By  the  agreement  defendant  obtained  only  a  parol  mort- 
gage of  the  crops.  This  was  invalid  under  section  1731  of 
Code  of  1880,  which  was  in  force  at  that  time.  The  section 
declares:  "A  mortgage  of  personal  property  is  not  valid, 
unless  made  in  writing  and  subscribed  by  the  mortgagor." 
Defendant  was  a  creditor  without  a  lien,  without  right  in  or 
to  the  cotton,  until  its  delivery  to  him. 

A  false  representation  by  word  or  conduct,  or  a  conceal- 
ment of  material  facts,  upon  which  another  has  been  induced 
to  act  to  his  prejudice,  is  essential  to  constitute  an  estoppel 
en  put's.  In  ordinary  cases,  the  representation  or  conceal- 
ment must  have  reference  to  past  or  present  facts.  A  repre- 
sentation, relating  to  future  action  or  conduct,  operates  as  an 
estoppel  only  when  it  has  reference  to  the  future  relinquish- 
ment or  subordination  of  an  existing  right,  which  is  made  to 
induce,  and  by  which  the  party  to  whom  it  was  addressed 
has  been  induced  to  act.  If  the  mortgage  of  plaintiflE  had 
been  an  existing  lien  at  the  time  of  the  conversation,  and  his 
declaration  had  reference  to  its  waiver  or  abandonment 
should  defendant  furnish  Foster  with  supplies,  this  might 
form  the  basis  of  an  estoppel,  the  other  essential  elements 
being  established.  But  such  is  not  the  case.  PlaintiflTs 
mortgage  was  not  executed  until  several  months  afterwards. 
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It  will  be  observed  that  the  only  representation  of  fact,  made 
by  plaintiff,  was  that  Foster  already  owed  him.  There  is  no 
attempt  to  prove  any  facts  different  from  the  state  of  things 
as  represented  in  the  conversation.  The  declaration  of 
plaintiff  to  defendant  can  be  regarded  only  as  a  declaration 
of  intention,  which  may  be  modified,  or,  at  the  utmost,  as  a 
promise  or  agreement.  Hence  the  claim  of  defendant  is, 
that  plaintiff,  by  his  declaration  of  intention  or  promise,  as 
it  may  be  construed,  estopped  himself  from  the  future 
acquisition  of  a  lien  on  the  crops,  which  he  can  set  up  against 
the  right  of  defendant,  as  a  creditor  without  a  lien.  If  any 
injury  has  resulted  to  defendant,  it  was  occasioned  by  the 
failure  of  the  plaintiff  to  perform  his  contract,  for  which,  if 
it  be  a  binding  contract,  he  is  liable  in  damages.  The  breach 
of  an  executory  agreement  does  not  constitute  an  estoppel  cm 
pais.  It  possesses  none  of  the  essential  elements. — Starry  v, 
Korah,  65  Iowa,  267;  Jackson  v,  Allen,  120  Mass.  64;  Ins. 
Co.  V.  Moivhy,  96  U.  S.  544 

The  court  did  not  err  in  refusing  the  charges  requested 
by  defendant. 

Aflirmed. 


Smith  V.  Alexander. 

Bill  of  Inierpleader,  filed  by  Sheriff*  ot  8871 

133   4671 

1.  Intervention  of  third  penon  as  party  by  petition;  waiver  of  objection. 
Although  it  is  irregular,  after  an  interpleader  suit  is  regularly  at  issue, 
to  allow  a  third  person  to  intervene  as  a  claimant  of  the  fund,  on  his 
own  petition ;  yet,  if  no  objection  to  his  intervention  is  made  until  after 
the  lapse  of  more  than  seven  years,  when  he  has  lost  all  other  remedies 
by  lapse  of  time,  the  objection  comes  too  late. 

2.  Same;  error  vnthout  injury. — If  the  party  objecting  was  not,  and 
could  not  have  been  injured,  by  allowing  the  petitioner  to  remain  in  the 
cause  as  a  party,  he  can  not  complain  of  the  ruling,  even  if  it  was  erro- 
neous ;  as  when  he  disclaims  all  interest  in  that  portion  of  the  fund 
allotted  to  the  petitioner. 

3.  Interest  against  attorney,  on  money  received  from  fund  in  court. 
When  a  fund  in  court,  in  an  interpleader  suit,  is  paid  to  the  attorney 
of  one  of  the  parties  pending*  the  litigation,  on  his  own  motion,  he  is 
properly  charged  with  interest  on  it  at  the  final  hearing. 

Appeax  from  the  Chancery  Court  of  Eandolph. 
Heard  before  the  Hojx.  S.  K,  McSpaddek, 
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Smith  &  Lowe,  for  appellant. 

W.  H.  Forney,  W.  D.  Bulger,  and  Aiken  &  Burton, 
contra, 

McCLELLAN,  J. — In  the  year  1859,  Jeremiah  Smith  ob- 
tained a  decree  in  the  Chancery  Court  of  Randolph  county 
divorcing  liim  from  M.  E.  Smith.  This  decree  allowed  M. 
E.  Smith  one  hundred  dollars  |)t^r  annum  as  alimony.  Soon 
afterwards,  M.  E.  Smith  removed  to  Texas,  where  she  died 
in  1867,  only  one  installment  of  alimony — that  for  the  year 
1860— having  been  paid.  In  1872,  the  death  of  M.  E.  Smith 
not  being  known  to  her  attorney  in  Alabama,  executions 
were  issued,  and  the  amount  due  on  the  decree  for  alimony 
was  collected  by  the  sale  of  Jeremiah  Smith's  property. 
While  the  money  was  in  the  hands  of  the  sheriff,  W.  J.  Bor- 
den claimed  the  fund  as  M.  E.  Smith's  administrator,  and 
W.  H.  Smith,  insisting  that  she  was  still  in  life,  claimed  that 
the  fund  should  be  paid  to  him  as  her  attorney.  The  sher- 
iff, W.  J.  Alexander,  being  unable  to  determine  for  himself 
to  which  of  these  claimants  he  should  pay  the  fund,  filed  his 
bill  in  the  Chancery  Court  of  Randolph,  offered  to  bring  the 
money  into  court,  and  prayed  that  Borden,  as  such  adminis- 
trator, and  W.  H.  Smith  be  required  to  interplead  in  respect 
to  it,  and  that  he  be  discharged.  A  decretal  order  was  made, 
directing  the  fund  to  be  paid  into  court,  and,  on  motion  of 
W.  H.  Smith,  it  was  paid  to  him  pending  the  litigation. 

In  1875,  a  decree  was  entered,  requiring  Borden  and  W. 
H.  Smith  to  interplead.  During  the  further  progress  of  the 
cause,  Jeremiah  Smith  was  made  a  party  on  his  own  petition, 
without  objection  at  the  time;  and  upon  the  final  hearing,  it 
was  decreed,  that  the  complainant,  Alexander,  was  entitled 
to  a  part  of  the  gross  sum,  for  his  counsel  fees  and  expen- 
ses in  and  about  the  litigation ;  that  Borden,  as  administra- 
tor of  M.  E.  Smith,  deceased,  was  entitled  to  that  part  of 
the  money  which  was  collected  as  alimony  for  the  years 
prior  to  her  death;  that  out  of  this  fund  W.  H.  Smith 
should  be  allowed  to  retain  a  certain  sum,  as  counsel  fees  for 
services  rendered  by  him  to  M.  E.  Smith  in  her  life-time ; 
that  Jeremiah  Smith  should  be  paid  the  remainder  of  the 
fund ;  and  it  was  also  decreed  that  W.  H.  Smith  should  pay 
interest  on  the  money  while  it  was  in  his  hands.  From  this 
decree  he  prosecutes  an  appeal  to  this  court;  and  assigns  as 
error  (1)  that  the  court  below  overruled  his  motion  to  strike 
Vol   lxxxvji. 
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the  petitions,  motions,  statements,  answers,  and  all  other 
papers  presented  by  Jeremiah  Smith,  from  the  files;  and 
(2)  that  the  chancellor  decreed  interest  against  him  on  the 
fund  which  he  held  under  an  order  of  the  court. 

1.  The  motion  directed  against  the  pleadings,  &c.  of 
Jeremiah  Smith  proceeded  on  the  ground,  that  he  had  never 
been  properly  admitted  as  a  party  to  the  cause.  The  chan- 
cellor overruled  this  motion,  expressly  on  the  ground,  that 
it  was  not  seasonably  made,  the  said  Smith  having  been  ad- 
mitted to  the  cause  on  his  own  petition,  and  ''without  objec- 
tion at  the  time."  Precisely  when  he  was  so  let  in,  the 
record  does  not  with  certainty  inform  us.  It  is  shown, 
however,  that  the  respondent,  W.  H.  Smith,  in  a  demurrer 
which  he  filed  fo  the  original  bill  on  July  14,  1875, 
"craves  oyer  of  the  petition  of  Jere.  Smith,  filed  in  this 
court,  alleging  that  Margaret  E.  Smith  is  dead,  and  the  pro- 
ceedings had  thereof;"  and  while  neither  that  petition  nor 
the  action  of  the  court  upon  it  is  set  out  in  the  transcript, 
the  presumption,  in  support  of  the  decree,  will  be  here  in- 
dulged, that  in  that  petition  Jeremiah  Smith  prayed  to  be 
made  a  party,  and  that  the  "proceedings  had  thereof"  were 
those  which  resulted  in  the  order  allowing  him  to  interplead 
in  the  cause.  No  objection  appears  to  have  been  filed  until 
Septenaber,  1882, — more  than  seven  years  after  Jeremiah 
Smith  became  a  party ;  and  the  motion  then  made  appears 
not  to  have  been  brought  to  the  attention  of  the  court,  or  in- 
sisted on  in  any  way,  until  October,  1887, — more  than  twelve 
years  after  the  order  of  the  court  granting  his  petition  to 
be  made  a  party  to  the  cause. 

An  objection  to  his  admission,  or  a  motion,  seasonably 
made  afterwards,  to  dismiss  him,  should  have  prevailed ;  but, 
to  so  dismiss  him  after  he  had  come  in  without  objection, 
and  been  recognized  as  a  proper  party  until  all  other  rem- 
edies he  might  have  had,  for  the  assertion  of  his  unques- 
tioned rights  in  the  premises,  had  been  barred  by  the  lapse 
of  time,  would  be  in  the  highest  degree  inequitable.  The 
chancellor  was  clearly  right  in  refusing  to  do  so. 

2.  But,  had  this  action  of  the  court  been  erroneous,  it 
involved  no  injury  to  W.  H.  Smith.  His  only  interest  in 
the  litigation  consisted  in  his  claim  against  the  estate  of 
M.  E.  Smith,  for  counsel  fees  and  expenses.  Whether 
Jeremiah  Smith  continued  in  the  case  or  not,  W.  H.  Smith 
could  have  asserted  no  claim  whatever  to  that  part  of  the 
fund  which  was  adjudged  to  belong  to  him.     On  the  con- 


Digitized  by 


Googk 


390  StJPEEME  COURT  [I>ec.  Term, 

[Walden  v.  Speigner.l 

trary,  W.  H.  Smith  expressly  disclaimed  all  interest  in  the 
money,  except  as  against  M.  E.  Smith's  administrator,  for 
certain  fees  which  the  decree  allowed  him.  He  could  not  have 
been  prejudiced,  therefore,  by  the  fact  that  either  Jeremiah 
Smith  or  Alexander  was  allowed  to  remain  in  the  cause ;  and 
if  to  allow  them  to  do  so  was  error,  it  was  without  injury  to 
him,  and  will  not  authorize  a  reversal  of  the  decree. — Nor- 
wood V.  M,  &  C,  R,  iJ.  Co.,  72  Ala.  563,  and  cases  cited. 

3.  It  only  remains  to  consider  whether  W.  H.  Smith 
should  have  been  charged  interest.  The  record  shows  that 
the  fund  was  paid  to  him  at  his  own  instance ;  he  has  had  it 
for  many  years,  and  it  is  not  shown  that  he  has  not  used  it. 
The  presumption,  is,  that  he  procured  the  money  to  be  paid 
to  him  for  the  purpose  of  using  it,  and  that  he  did  use  it 
Had  the  fund  not  been  paid  to  him,  it  could  have  been  put 
at  interest  by  an  order  of  court.  Having  thus  by  his  action, 
in  inducing  the  court  to  have  the  fund  paid  to  him,  pre- 
vented other  disposition  of  it  pending  litigation,  for  the 
benefit  of  the  parties  who  were  finally  decreed  to  be  entitled 
to  it,  and  having  himself  had  the  advantage  and  profit  result- 
ing from  its  use,  it  was  right  and  proper  that  he  should  pay 
interest,  and  the  decree  of  the  chancellor  in  this  regard  is 
free  from  error. 

Affirmed. 


Walden  v.  Speigner. 

statutory    Action    of    Unkiwful    Detainer^    by    Judgment 
Creditor,  against  Purchaser  at  Sale  under  Mortgage. 

1.  Filing  claim  against  insolvent  estate;  who  may  redeem  as  judgment 
credito"^. — A  judgment  rendered  against  a  debtor  while  living,  which 
is  not  presented  as  a  claim  against  his  insolvent  estate  within  the  time 
allowed  by  law  (Code,  §  2238),  is  forever  barred  as  a  debt  against  the 
estate;  and  the  plaintiff  therein,  or  his  assignee,  can  not  claim,  as  a 
judgment  creditor  {lb.  §  1883),  the  right  to  redeem  lands  sold  under  a 
mortgage  executed  by  the  debtor  while  living. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Lekoy  F.  Box. 
This  action  was  brought   by    Mrs.    Emily  P.  Walden,  the 
widow  of  George  S.  Walden,    deceased,  against  J.  H,  Speig- 
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ner,  to  recover  the  possession  of  a  house  and  lot  in  Talladega; 
and  was  commenced  in  a  justice's  court,  on  the  22d  of  April, 
1887.  The  house  and  lot  was  the  family  residence  of  said 
George  S.  Walden  at  the  time  of  his  death,  in  1885,  and 
was  mortgaged  by  him,  in  September,  1879,  to  L.  E.  Parsons, 
his  wife  joining  with  him  in  the  conveyance.  The  mortgage 
was  assigned  by  Parsons  to  M.  W.  Cruikshanks,  and  the 
property  was  sold,  under  a  power  of  sale  contained  therein, 
in  April,  or  May,  1885,  after  the  death  of  said  Walden. 
The  defendant  in  this  action  became  the  purchaser  at  the 
sale,  and  possession  was  delivered  to  him  by  the  widow.  A 
judgment  had  been  rendered  against  said  Walden,  in  March, 
1884,  in  favor  of  Isbell,  McMillan  &  Co. ;  and  this  judgment 
having  been  assigned  to  his  widow,  she  made  a  tender  and 
oflfer  to  redeem  the  property  as  a  judgment  creditor.  The 
tender  was  made  within  two  years  after  the  sale,  and  fully 
complied  with  all  the  statutory  requisitions ;  but  it  was  re- 
fused by  the  defendant,  on  the  ground  that  Walden's  estate 
had  been  declared  insolvent,  and  the  judgment  had  not  been 
filed  as  a  claim  against  it  within  the  time  prescribed  by  law. 
The  court  sustained  this  defense,  and  rendered  judgment  for 
the  defendant;  and  this  judgment  is  here  assigned  as  error 
by  the  plaintiff. 

Knox  &  Bowie,  for  appellant. — The  failure  to  file  the 
judgment  as  a  claim  against  the  insolvent  estate  of  the 
deceased  debtor,  although  it  forever  barred  the  debt  as  a 
claim  against  the  estate,  in  favor  of  all  persons  interested 
therein,  did  not  satisfy  or  extinguish  it,  nor  take  away 
any  collateral  or  independent  remedies  which  the  creditor 
might  have,  sue  has  a  vendor's  lien,  or  a  mortgage. — Du- 
vaTs  Heirs  v.  McLoskey,  1  Ala.  744;  Pur  year  i\  Pur- 
year^  34  Ala.  556;  Mahone  v.  Haddock,  44  Ala.  99; 
MoUon  V,  Henderson,  02  Ala.  433;  Inqe  v,  Boardman, 
2  Ala,  331 ;  George  v,  George,  67  Ala.  192 ;  Locke  v.  Palmer, 
26  Ala.  312;  Prince  v.  Prince,  47  Ala.  283;  Hooks  v.  Br. 
Bank,  8  Ala.  580;  Minter  v.  Br,  Bank,  23  Ala.  762;  Evans 
V,  Evans,  16  Ala.  465 ;  McBroom  v.  Governor,  1  Poi-ter,  41 ; 
Mardis  v.  Smith,  2  Ala.  382.  The  statute  was  intended  for 
the  benefit  of  the  estate,  or  parties  interested  therein ;  and 
only  parties,  or  their  privies,  can  plead  the  statute.  For 
analogous  cases,  see  Mooney  v.  Parker,  18  Ala.  708 ;  Boren 
V.  McGehee,  6  Porter,  432;  Fonrnier  v,  Curry,  4  Ala.  321; 
Trimble  v.  Williamson,  49  Ala.  525 ;  Jones  &  Blair  v.  Bur^ 
den,  20  Ala.  382. 
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Cecil  Browne,  contra,  cited  Murdoch  v.  Rousseau,  32  Ala. 
611;   Furyear   v,   Puryear,  34  Ala.  556;  Watson  v.  Rose^ 
51  Ala.  292. 

STONE,  C.  J.— It  has  long  been  settled  in  this  State,  that  a 
claim  against  an  estate  which  has  been  decreed  insolvent, 
that  is  not  filed  within  nine  months  after  the  decree  of  in- 
solvency, is  forever  barred  as  a  debt  against  the  estate. 
Murdoch  v.  Rousseau,  32  Ala,  611;  Piiryear  v.  Puryear. 
34  Ala.  555;  Watson  v.  Rose,  51  Ala.  292.  A  claim  in  suit 
pending  against  an  estate,  if  revived  and  prosecuted  to 
judgment,  is  excepted  from  the  rule  stated  above.  In  such 
case,  the  fact  of  making  the  personal  representative  a  party 
to  the  suit,  is  regarded  as  the  equivalent  of  filing: — 3  Brick. 
Dig.  477,  §  341. 

The  offer  to  redeem  in  this  case,  as  a  creditor  of  the  de- 
ceased mortgagor,  comes  within  the  principle  stated  above. 
Walden,  the  mortgagor,  had  died,  and  his  estate  had  been 
declared  insolvent.  The  judgment,  under  which  the  re- 
demption was  attempted,  had  been  rendered  before  Walden' s 
death.  More  than  nine  months  had  elapsed  after  the  decree 
of  insolvency,  and  the  claim  was  never  filed  against  the  in- 
solvent estate.  It  had  ceased  to  be  a  valid  claim  against  the 
estate,  and  the  owner  of  it  had  ceased  to  be  a  creditor.  The 
Circuit  Court  rightly  niled  that,  as  a  creditor,  Mrs.  Walden 
showed  no  right  to  redeem. 

AflSrmed. 


Louisville   &  Nashville  Railroad  Co. 
V.  Perry* 

Action  by  Brakeman  against  Railroad  Company,  for  Dam- 
ages  on  account  of  Pei^sonal  Injuries. 

1.  Negligence,  as  question  of  fact  or  law .  — The  question  of  negligence,  or 
contributory  negligence,  in  any  case,  is  properly  left  to  the  determina- 
tion of  the  jury  as  a  question  of  fact,  unless  the  evidence  is  free  from 
conflict,  and  the  inferences  to  be  drawn  from  it  are  clear  and  certain. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  P.  Hubbard. 
Vol.  lxxxvii. 
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This  action  was  brought  by  S.  G.  Perry,  against  the  ap- 
pellant corporation,  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  in  the  defendant's  employ- 
ment as  a  brakeman ;  and  was  commenced  on  the  5th  April, 
1888.  The  accident  occurred  on  the  2»th  May,  1887,  at  a 
wayside  station  on  the  defendant's  road,  where  the  plaintiff, 
a  brakeman  on  the  road,  was  standing  on  the  track,  for  the 
purpose  of  making  a  coupling  with  the  rear  section  of  the 
freight  train,  which  was  coming  on  a  down  grade  towards 
him ;  and  his  back  was  turned  towards  the  moving  cars  when 
he  was  struck  and  injured,  necessitating  the  amputation  of 
one  of  his  legs.  The  principal  defense  was  contributory 
negligence  on  the  part  of  the  plaintiff  himself,  (1)  in  going 
in  between  the  cars  to  make  the  coupling,  instead  of  using  a 
"coupling  stick,"  as  required  by  the  rules  of  the  railroad 
company;  and  (2)  in  not  using  due  care  and  diligence  to 
watch  the  approaching  cars,  which  he  knew  were  coming 
down  from  above.  The  bill  of  exceptions  purports  to  set 
out  "substantially  all  the  evidence,"  and  shows  that  the  fol- 
lowing rule,  with  others,  was  read  in  evidence  on  the  part  of 
the  defendant:  ^^Ride  No.  222.  Coupling  cars  by  hand  is 
strictly  prohibited.  Any  violation  of  this  rule  will  be 
severely  dealt  with.  Yard-masters  and  conductors  must  see 
that  it  is  strictly  observed,  and  must  report  any  infringe- 
ment of  it  to  the  proper  officer." 

The  defendant  requested  the  following  charges  in  writing, 
and  duly  excepted  to  their  refusal:  (1.)  "If  the  jury  believe 
the  evidence,  they  must  find  for  the  defendant."  (4.)  "The 
regulation  forbidding  brakemen  to  make  a  coupling  without 
the  use  of  a  coupling-stick  is  a  reasonable  and  proper  regu- 
lation ;  and  if  the  jury  believe  that,  at  and  before  the  hap- 
pening of  the  injury  complained  of  in  this  case,  there  was 
in  force,  and  duly  promulgated,  a  regulation  of  said  railroad 
company  forbidding  brakemen  to  make  a  coupling  without 
the  use  of  a  coupling-sticky  and  that  plaintiff  was  injured 
while  attempting  to  make  a  coupling  without  the  use  of  a 
coupling-stick,  then  the  jury  might  find  for  the  defendant, 
unless  they  also  find  that  said  injuries  were  caused  by  the 
wanton  or  intentional  act  of  the  defendant  or  its  servants,  or 
by  such  recklessness  as  amounts  to  an  indifference  to  plain- 
tiff's safety."  (5.)  "If  the  jury  believe  from  the  evidence 
that,  by  the  rules  of  the  defendant,  coupling  cars  by  hand 
was  prohibited,  then  plaintiff  had  no  right  to  go  upon  the 
railroad  for  the  purpose  of  coupling  cars  by  hand;  and  if 
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the  jury  believe  from  the  evidence  that  plaintiff,  at  the  time 
he  was  injured,  was  violating  this  rule,  then  he  can  not  le- 
cover."  (7. )  '*If  the  jury  believe  that,  at  and  before  the  time 
of  the  injury  to  plaintiff,  there  was  in  force  a  rule  of  the 
defendant  requiring  brakemen  to  use  a  coupling-stick  in 
coupling  cars;  and  that  plaintiff,  when  he  received  the  inju- 
ries, did  not  use  a  coupling-stick,  and  did  not  heed  the  sig- 
nal whistled  by  the  fireman  just  before  the  injury  (if  they 
find  that  such  signal  was  so  given)  ;  and  that  plaintiff  had 
time  after  said  signal  was  given,  if  in  fact  it  was  given,  by 
the  exercise  of  ordinary  c€ire  and  prudence,  to  have  gotten 
safely  from  between  the  engine  and  the  car  to  which  it  was 
to  be  coupled;  then,  if  the  jury  find  these  facts  to  exist,  the 
plaintiff  can  not  recover." 

The  refusal  of  each  of  these  charges  is  assigned  as  error. 

Jones  &  Falkneu,  for  appellant. 

Watts  &  Son,  contra. 

SOMERVILLE,  J.— The  plaintiff,  who  was  a  brakeman, 
was  seriously  injured  while  engaged  in  the  act  of  coupling 
cars  on  the  defendant's  road,  near  a  switch  on  a  wayside 
station.  The  accident  was  produced  by  a  rear  section  of 
loaded  cars  being  allowed  to  run  down  grade  and  strike  the 
next  section,  which  plaintiff  was  attempting  to  couple  to  the 
engine.  The  defense  is  contributory  negligence,  the  evi- 
dence showing  that  the  plaintiff  was  standing  on  the  railroad 
track  at  the  time  he  was  hurt,  attempting  to  couple  the  cars 
with  his  hands,  without  the  use  of  a  coupling  stick,  which 
was  in  violation  of  the  company's  rules. 

The  evidence  was  conflicting  as  to  the  rate  of  speed  at 
which  the  rear  section  of  cars  was  moving  at  the  time  of  the 
collision,  and  whether  this  speed  was  faster  than  usual  or 
not;  whether  the  section  came -to  a  complete  stop,  or  moved 
continuously  down  grade;  whether  the  conductor  gave  a 
signal  to  come  fast  or  slow;  and  on  other  points  bearing  on 
the  question  of  negligence.  And  the  inference,  moreover, 
was  uncertain  whether  the  plaintiff,  who  had  been  in  the 
service  of  the  company  only  six  or  eight  weeks,  had  any 
knowledge  of  the  rule  in  question,  or  was  negligent  in  not 
knowing  it. 

The  degree  of  negligence  on  the  defendant's  part,  in  some 
of  these  aspects,  thus  affects  the  inquiry  as  to  the  plaintiff's 
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alleged  contributory  negligence,  which  is  the  main  defense 
to  the  action. 

It  is  insisted,  however,  that  upon  the  uncontroverted  facts 
of  the  case,  the  general  aflSrmative  charge  should  have  been 
given  for  the  defendant. 

We  have  attentively  examined  this  evidence,  with  an 
earnest  desire  to  do  exact  justice  to  the  parties.  It  would 
accomplish  no  good  to  discuss  it  in  detail,  each  member  of 
the  court  having  thoroughly  considered  it  in  all  its  beariugs. 

Our  conclusion  is,  that  under  the  principles  so  frequently 
declared  by  us,  the  evidence  is  not  suflBciently  free  from 
conflict,  nor  the  inference  of  negligence  so  clear  and  certain, 
as  to  make  the  question  of  its  existence  a  question  of  law. 
It  was,  we  think,  under  the  circumstances,  properly  left  for 
the  determination  of  the  jury,  as  one  of  fact. — City  Council 
of  Montgomery  V.  Wright^  72  Ala.  411;  Mayor  &c.  Bir- 
mingham V.  McCrary,  84  Ala.  470;  Eureka  Co.  v,  Bass, 
81  Ala.  200;  s.  c,  60  Amer.  Rep.  152;  Ala.  Gr.  So.  R.  R. 
Co.  V.  Arnold,  84  Ala.  160. 

The  court  properly  refused  to  give  the  general  affirmative 
charge  to  find  for  the  defendant. 

The  other  three  charges  requested  by  the  defendant  with- 
drew from  the  consideration  of  the  jury  all  inquiry  as  to  the 
plaintiff's  knowledge  or  notice  of  the  existence  of  the  rule 
forbidding  the  coupling  of  cars  without  the  use  of  a  stick. 
In  the  absence  of  this  element  of  fact,  the  question  of  negli- 
gence vel  non  was  properly  left  to  the  jury. — Ga.  Pac.  Ry. 
Co.  V.  Propst,  83  Ala.  518,  521. 

The  judgment  must  be  affirmed. 
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1137    839 

Bill  in  Equity  to  establish  Resulting  Trust  in  Lands* 

1.  Correspondence  of  pleadings  and  proof, — AVhen  the  bill  seeks  to 
establish  a  resulting  trust  in  lands,  a  closer  correspondence  between  the 
pleadings  and  the  proof  is  required  than  in  other  cases,  except  bills  for 
the  reformation  or  specific  performance  of  contracts,  which  are  strictly 
analogous. 

2.  Resulting  trust  in  lands;  variance. — Where  the  father  procures  a 
transfer  to  himself  of  a  judgment  against  his  daughter's  husband,  for 
which  he  was  also  bound  as  surety  on  a  supersedeas  bond,  and  sells  the 
husband's  lands  under  execution  issued  on  it,  becoming  himself  the 
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purchaser,  and  taking  the  title  in  his  own  name  with  the  word  agent 
added ;  a  resulting  trust  will  be  declared  in  favor  of  the  wife  and  daugh- 
ter, on  averment  and  proof  that  the  transfer  of  the  judgment  w^as  pro- 
cured at  her  instance,  under  an  agreement  between  Tier  father  and 
herself,  and  paid  for  with  the  proceeds  of  the  sale  of  certain  bank  st^ck 
belonging  to  her  statutory  estate,  in  order  that  the  lands  might  be  bought 
and  held  for  her  benefit ;  but,  if  the  evidence  show^s  that  the  bank  stock 
was  in  fact  not  sold  for  a  year  after  the  transfer  of  the  judgment,  and  that 
the  agreement  between  the  parties  did  not  contemplate  a  sale  and  pur- 
chase of  the  lands  under  execution  on  the  judgment,  there  is  a  fatal 
variance  between  the  allegations  and  the  proof. 

3.  Same. — It  the  bill  had  alleged  that  the  ju  Igment  was  purchased 
with  money  raised  by  a  pledge  of  complainant's  bank  stock,  and 
claimed  a  resulting  trust  in  all  of  the  lands,  while  the  evidence  showed 
that  only  a  part  or  the  money  was  procured  by  a  pledge  of  the  bank 
stock,  the  variance  would  have  been  fatal  to  relief,  though  the  com- 
plainant might  have  had  relief  under  another  bill. 

4.  Constructhe  trust  arising  from  use  of  wife^s  funds. — If  the  judgment 
was  purchased  by  the  father,  by  agreement  with  his  married  daughter, 
with  money  borrowed  on  a  pledge  of  her  bank  stock,  she  having  no  legal 
capacity  to  bind  herself  or  her  statutory  estate  by  a  contract  for  the 
loan  of  money,  the  agreement  could  not  be  enforced  against  him,  unless 
he  is  estopped  from  setting  up  the  want  of  mutuality ;  but  a  trust  arises 
by  implication  of  law  from  such  illegal  use  of  her  statutory  funds,  which 
she  may  follow  into  the  lands  purchased  with  them,  unless  she  elects 
to  hold  the  parties  personally  liable  for  the  conversion ;  and  seeking  to 
enforce  a  trust  in  the  lands,  she  may  claim  interest  accruing  since 
February  28th,  1887,  when  the  statute  now  of  force  became  operative. 

Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  1st  of  February, 
1887,  by  Mrs.  Martha  A.  Mitchell,  who  was  the  wife  of 
Daniel  Mitchell  and  the  daughter  of  Augustus  A.  Winston, 
against  her  said  father  and  husband ;  and  sought  to  estab- 
lish and  enforce  a  resulting  trust  in  her  favor,  in  certaia 
lands  which  had  belonged  to  her  husband,  and  which  had 
been  sold  under  execution  against  him,  her  father  becoming 
the  purchaser,  and  taking  the  title  in  his  own  name.  The 
lands  consisted  of  three  separate  tracts,  or  places:  1st,  the 
"Patton  tract,"  containing  about  fifteen  hundred  acres,  of 
which  said  Mitchell  owned  an  undivided  one-half  interest; 
2d,  the  "Harrison  tract,"  containing  about  390  acres;  and, 
3d,  the  "Long  place,"  the  area  of  which  is  not  shown. 
These  lands  were  sold  by  the  United  States  marshal  on  the 
6th  of  June,  1881,  under  an  alias  execution,  issued  on  a 
judgment  of  the  Circuit  Court  of  the  United  States  at  Mobile, 
in  favor  of  Catherine  Moore  against  said  Daniel  Mitchell, 
for  $6,350.44,  as  affirmed  by  the  U.  S.  Supreme  Court  on 
appeal ;  Winston  being  surety  for  Mitchell  on  a  sujyersedeas 
bond  in  the  case.  Three  separate  deeds  were  executed  by 
Vol.  lxxxvii. 
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the  marshal  to  said  Winston,  the  word  agent  being  added 
after  his  name  in  each  case,  at  the  following  prices:  1st,  the 
Patton  tract,  $3,025;  the  Harrison  tract,  $505;  and  the  Long 
place,  $505,  all  aggregating  $4,035;  and  copies  of  these 
deeds  were  made  exhibits  to  the  bill.  The  allegations  of  the 
bill  as  amended,  on  which  complainant  sought  to  establish  a 
trust  in  her  favor  in  these  lands,  were  in  these  words:  "  Your 
oratrix  was  then  the  owner  of  $10,000  of  bank  stock  in  the 
Gainesville  National  Bank,  which  she  owned  as  her  statutory 
separate  estate.  .  .  Prior  to  April,  1878,  one  Catherine 
]Sd[oore  obtained  a  judgment  in  the  United  States  Circuit 
Court  at  ]VIobile,  against  said  Daniel  Mitchell,  for  several 
thousand  dollars,  besides  costs  of  suit.  .  .  On  or  about 
April  17,  1878,  said  judgment  was  transferred  to  said  A.  A. 
Winston,  for  the  sum  of  $6,811.12,  including  costs  of  suit, 
which  sum  was  derived  by  him  from  the  proceeds  from  her 
said  statutory  separate  estate ;  and  your  oratrix  alleges  that 
said  transfer  to  said  Winston  was  made  to  him  as  her  agent, 
for  the  purpose  of  saving  the  land  of  her  husband,  and 
buying  the  same  in  for  herself,  in  case  the  same  was  sold 
under  execution  on  said  judgment ;  which  said  Winston  well 
knew,  agreeing  to  assist  your  oratrix  in  effecting  that  end, 
advising  her  tberein,  and  using  her  statutory  separate  estate 
therefor.      .  Afterwards  an  alias  ft.  fa,  was  issued  on 

said  judgment,  and  levied  on  said  lands,  together  with  some 
personal  propei-ty ;  and  the  same  was  bought  in  by  said  A. 
A.  Winston,  as  her  agent,  at  the  price  of  $4,572.50.  The 
three  deeds  made  to  said  Winston  by  the  U.  S.  marshal, 
copies  of  which  are  hereunto  annexed  as  exhibits,  show  that 
he  bid  for  it  as  agent,  paid  for  it  as  agent,  and  took  ttie  title 
to  himself  as  agent.  Your  oratrix  alleges  that  said  judgment 
was  her  own;  that  she  furnished  the  money  to  pay  for  it; 
that  the  land  was  sold  under  said  f.  fa.  for  the  purpose  of 
putting  the  title  in  her,  and  that  said  Winston  bid  for, 
bought,  paid  for,  and  got  the  title  thereto  as  her  agent  and 
trustee,  and  by  her  said  means."  The  defendant  Winston 
denied  the  material  allegations  of  the  bill,  out  of  which  a 
resulting  trust  was  claimed  to  arise;  alleging  that  he  bought 
the  judgment  with  his  own  funds,  and  that  the  proceeds  of 
the  complainant's  bank  stock,  afterwards  transferred,  were 
used  with  her  knowledge  and  consent  in  paying  other  debts 
of  her  husband,  on  which  he  was  bound  as  surety. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainant;  and  hie  decree  is 
here  assigned  as  error  by  defendant  Winston. 
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PiLLANs,  ToRREY  &  Hanaw,  D.  C.  Anderson  &  SoNS,  and 
E.  Chapman,  for  ap{>ellant,  cited  Lehman  v,  Letcis,  62  Ala. 
134;  Shclhy'v,  Tardy,  8-i  Ala.  329;  White  v.  Farley, 
81  Ala.  563;  Bibb  v.  Hunter,  79  Ala.  351;  Rose  v,  Gibson, 
71  Ala.  35;  Edwards  t\  Rogers,  81  Ala.  571;  Perry  on 
Trusts,  ^5^  133-7;  2  Pom.  Equity,  §  1038;  51  Amer.  Dec. 
756,  note;  Botsford  v.  Burr,  2  John.  Oh.  408;  Rattan  r. 
Beecher,  62  Ala.  579;  Baker  v.  Vining,  50  Amer.  Dec.  617. 

A.  G.  Smith,  and  T.  B.  &  B.  P.  Wetmore,  contra. 

CLOPTON,  J.— Mrs.  Mitchell,  appellee,  seeks  by  the  bill 
to  have  declared  and  established  in  her  favor  a  resulting 
trust  of  the  legal  estate  in  the  lands  therein  mentioned.  A 
judgment  had  been  obtained  by  Catherine  Moore  against 
Daniel  Mitchell,  the  husband  of  complainant,  in  the  United 
States  Circuit  Court  at  Mobile,  for  several  thousand  dollars, 
besides  the  costs  of  suit.  The  special  averments,  on  which 
complainant  claims  that  a  ^^rust  results,  are:  '*That  on  or 
about  the  17th  day  of  April,  1878,  the  said  judgment  against 
the  said  Daniel  Mitchell  was  transferred  to  the  said  Augustus 
A.  Winston,  for  the  sum  of  $6,811.12,  including  costs  of 
suit,  which  sum  was  derived  by  him  from  the  proceeds  of 
her  statutory  separate  estate ;  and  your  oratrix  alleges,  that 
said  transfer  to  said  Winston  was  made  to  him  as  her  agent, 
for  the  purpose  of  saving  the  lands  of  her  husband,  and  buy- 
ing the  same  in  for  herself,  in  case  the  same  were  sold  under 
execution  on  said  judgment,  which  said  Winston  well  knew, 
agreeing  to  assist  your  oratrix  in  effecting  that  end,  and 
advising  her  therein,  and  using  her  statutory  separate 
estate  therefor."  The  separate  estate  alluded  to  consisted 
of  one  hundred  shares  of  the  capital  stock  of  the  Gainesville 
National  Bank,  of  the  par  value  of  one  hundred  dollars  per 
share,  which  were  given  to  her  by  her  father  in  1871.  The 
bill  further  alleges,  that  the  lands,  which  consisted  of  three 
several  tracts,  known  as  the  "Patton  tract,"  the  "Harrison 
land,"  and  the  "Long,  or  Frost  place,"  were  sold  by  the 
marshal  under  an  (dias  execution  issued  on  the  judgment, 
and  were  bought  in  by  defendant,  at  the  price  of  $4,572.50, 
who  took  the  title  to  himself,  as  agent;  that  she  furnished 
the  money  to  pay  for  the  judgment;  that  the  lands  were 
sold  for  the  purpose  of  putting  the  title  in  her ;  and  that 
defendant  "bought,  paid  for,  and  got  the  title  thereto  as  her 
agent  and  trustee,  and  by  her  said  means." 

VOJ^.  J.XXXV1I. 
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It  is  manifest  from  its  allegations,  that  the  bill  proceeds 
upon  the  theory,  that  defendant  acted  as  the  agent  of  com- 
plainant in  purchasing  the  judgment,  using  the  proceeds  of 
her  statutory  separate  estate  to  pay  for  the  same,  upon  an 
agreement  that  he  would  advise  and  assist  her  in  obtaining 
the  lands  for  herself,  in  the  event  they  were  sold;  and  that, 
in  pursuance  of  such  agreement,  he  subsequently  purchased 
them  at  the  execution  sale,  used  the  judgment  in  paying  for 
the  same,  and  took  the  title  in  his  own  name  as  agent.  It 
does  not  seek  to  establish  a  trust  which  results  from  the  facts 
iDde))endent  and  exclusive  of  an  agreement — a  trust  result- 
ing by  mere  implication  or  construction  of  law.  The  trust 
claimed  by  complainant,  if  it  exists,  has  its  origin  and  found- 
ation in  the  purchase  of  the  judgment  It  is  therefore 
essential  to  sustain  the  case  made  by  the  bill,  that  complainant 
establish,  by  satisfactory  proof,  that  defendant  acted  as  her 
agent  in  the  transaction,  and  purchased  thp  judgment  with 
the  proceeds  of  her  bank  stock,  under  an  agreement  to  bid 
off  the  lands  for  her  benefit,  if  sold  under  an  execution.  In 
cases  of  this  character,  "a  closer  correspondence  between 
the  pleadings  and  proof  is  required  than  in  any  other,  except 
the  analogous  cases  of  bills  for  the  reformation,  or  for  the 
specific  performance  of  contracts." — Pattern  v,  Beecher, 
62  Ala,  579. 

The  first  question,  then,  is,  does  the  evidence  sufficiently 
establish  the  special  averments  of  the  bill,  on  which  com- 
plainant rests  her  title  to  relief?  In  the  consideration  of 
this  question,  we  shall  discard  the  oral  evidence  of  the 
parties  in  respect  to  their  intention,  meaning,  and  under- 
standing. Both  concur  that  the  agreement  and  understand- 
ing between  them  was  all  had  by  correspondence.  All  the 
letters  which  passed  are  professedly  attached  to  their  respec- 
tive depositions,  except  some  which  were  destroyed,  the  con- 
tents of  which  are  not  proved.  The  presumption  is,  that 
they  were  unimportant,  otherwise  they  would  have  been  pre- 
served with  those  regarded  valuable.  From  the  correspond- 
ence, though  not  clear  and  explicit  in  some  respects,  con- 
sidered in  the  light  of  the  attendant  and  subsequent  circum- 
stances, we  must  ascertain,  as  satisfactorily  as  we  may,  the 
real  facts  and  nature  of  the  transaction. 

A  statement  of  a  few  indisputable  facts  is  essential  to  a 
fall  understanding  of  some  allusions  in  the  letters,  and  of 
the  relative  positions  occupied  by  the  parties.  Complainant 
and  defendant  bear  to  each  other  the  relation  of  father  ancj 
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daughter.  He  had  become  liable,  either  as  indorser  or 
acceptor,  for  the  accommodation  of  her  husband,  on  paper 
for  large  sums  of  money  held  by  the  Gainesville  Bank,  and 
by  W.  O.  Winston;  and  her  husband  was  also  largely 
indebted  to  Jones  &  Co.,  and  others.  Their  financial  diffi- 
culties culminated  on  the  affirmance  of  the  judgment  against 
Mitchell  by  the  Supreme  Court  of  the  United  States, 
defendant  being  surety  on  his  supersedeas  bond.  As  the 
collection  of  the  judgment  could  be  speedily  enforced  by 
levy  and  sale,  prompt  measures  were  requisite  to  prevent  a 
sacrifice  of  property,  an^^  probable  financial  ruin.  In  this 
state  of  affairs,  the  correspondence  commenced.  As  to  the 
plan  which  should  be  adopted,  and  the  arrangements  made 
to  meet  the  emergencies,  the  parties  differed  totally  in  their 
views.  Complainant's  proposals  are  expressed  iu  her  letter 
of  March  18,  1878,  evidently  in  reply  to  one  written  by 
defendant,  not  produced.  Impressed  with  the  fact  that  her 
husband  could  never  pay  his  indebtedness,  nor  even  the 
interest,  she  urged  her  father  to  sell  her  bank  stock,  pay  the 
debt  due  to  the  bank  and  W.  O.  Winston,  for  which  he  was 
liable,  and  secure  himself,  as  to  the  judgment,  by  the  Patton 
tract  and  other  lands ;  and  this  being  done,  she  hoped  that, 
by  economy,  they  would  be  able  to  pay  Jones  &  Co.,  and 
eventually  work  out  of  debt.  Defendant's  suggestions  are 
contained  in  his  letter  of  March  24th,  1878,  in  response  to 
complainant's.  They  were,  to  borrow  money  by  a  pledge  of 
her  bank  stock,  pay  the  judgment  and  the  Winston  debt,  and 
secure  herself,  for  the  use  of  her  stock,  by  a  mortgage  on 
her  husband's  land ;  sell  the  lands  at  private  sale,  and  save 
his  indorsement  and  the  stock.  If  this  was  agreed  to,  and 
they  would  send  the  notes  and  the  numbers  of  the  lands,  he 
proposed  to  get  an  attorney  to  {)rej)are  the  mortgage.  Five 
days  thereafter,  he  wrote  another  letter,  in  which  he  ex- 
pressed apprehensions  that  Jones  &  Co.  were  endeavoring 
to  get  complainant  to  secure  their  debt,  or  let  her  stock  go 
to  pay  the  judgment.  He  reiterated  his  wish,  that  her  stock, 
if  used,  should  be  secured  by  mortgage  on  the  Patton  tract, 
and  urged,  if  she  thought  he  would  protect  her,  to  let  him 
have  it  fixed  his  way. 

From  the  letter  of  defendant  of  April  1,  1878,  addressed  to 
Mitchell,  it  appears  that  two  notes  had  been  sent  to  him. 
For  what  purpose,  must  be  collected  from  the  following 
extracts:  "I  received  the  two  notes,  and  no  letter.  I  return 
the  inclosed,  for  W.  A.  Gage  to  witness  Martha  A.  Mitchell's 
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signature.  Send  the  stock  with  this,  as  the  bank  stock  is 
held  with  the  notes,  when  used,  and  returned  paid.  Send 
land  numbers,  so  I  can  secure  Martha  and  children."  After 
suggesting  to  Mitchell  to  obtain,  at  once,  the  amount  of  each 
dividend  received  on  the  stock,  and  give  complainant  a  note 
for  it,  he  adds:  "All  I  wish  is  to  secure  Martha  and  children, 
and  give  you  a  chance  to  work  out,  without  being  sold  out, 
or  annoyed  by  J.  W.  Jones  &  Co.  If  attended  to  as  I 
request,  you  will  get  time,  and  either  sell  or  work  out."  It 
is  evident  from  the  letter  of  April  11,  1878,  written  by 
defendant  to  complainant,  that  the  paper  referred  to  as 
indorsed,  was  returned  with  complainant's  indorsement,  but 
without  an  accompanying  letter.  In  this  last  letter,  defendant 
writes:  **I  wrote  Mr.  Mitchell  and  yourself  at  length,  and 
no  reply  to-day.  I  received  again,  in  a  blank  envelope,  your 
indorsement,  without  one  word.  My  child,  I  do  not  wish 
anything  that  you  both  do  not  approve  of;  it  looks  as  though 
it  was  not  agreeable,  by  the  second  letter,  without  a  word  of 
approval  or  dissent."  The  record  contains  another  letter 
written  by  complainant,  which  defendant  testifies  was  received 
two  days  after  the  date  of  the  letter  last  mentioned,  and 
which  carries  internal  evidence  that  it  was  written  about  that 
time.  She  re-urges  her  proposals  as  to  the  settlement  of 
the  debts,  and  says  that  she  is  more  than  willing  to  give  up 
her  bank  stock  to  relieve  her  father,  and  if  he  is  not  willing 
io  her  plan,  he  could  do  as  he  said,  and  she  would  have 
nothing  more  to  say.  With  this,  the  correspondence  is  sus- 
pended for  several  months.  The  judgment  was  transferred 
to  defendant,  April  17,  1878. 

We  have  fully  considered  this  portion  of  the  correspond- 
ence, and  made  the  foregoing  extracts,  because  the  positions 
and  views  of  the  parties,  immediately  preceding  the  purchase 
of  the  judgment,  would  be  thereby  more  manifest.  We 
search  in  vain  for  any  proposition,  or  any  understanding, 
express  or  implied,  upon  which  the  minds  of  the  parties  met, 
looking  to  the  purchase  of  the  judgment  by  defendant,  as 
agent  of  complainant,  for  the  purpose  of  buying  the  land 
for  her,  if  it  was  sold  under  execution.  A  sale  under  exe- 
cution was  not  suggested  by  either ;  on  the  contrary,  in  his  let- 
ter of  March  15th,  1878,  defendant  expressed  his  decided  ob- 
jection to  a  sale  by  the  marshal,  on  the  ground  that  a  sacrifice 
of  the  property  and  ruin  of  Mitchell's  credit  would  be  the 
consequence.  The  prominent  wish  of  complainant  was  to 
relieve  her  father  from  lie^bility,  to  accomplish  which  she  was 
26 
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willing  to  give  up  her  bank  stock ;  and  defendant  not  only 
sought  this,  but  also  desired  that  she  should  be  secured,  if 
she  pledged  her  stock.  Neither  proposed  or  suggested  a 
purchase  of  the  judgment  for  any  ulterior  purpose  of  benefit 
to  complainant,  but  its  payment,  and  her  security  by  a  mort- 
gage on  the  land.  Her  stock  was  not  then  or  subsequently 
sold,  as  will  be  hereafter  shown ;  hence  its  proceeds  could 
not  have  been  used  in  purchasing  the  judgment,  at  the  time 
it  was  purchased. 

It  is  insisted,  however,  that  the  defendant's  plan  for 
arranging  the  debts  was  substantially  carried  out,  by  bor- 
rowing money  by  pledge  of  complainant's  stock,  and  the 
judgment  held  open  as  complainant's  security,  instead  of  a 
mortgage  on  the  lands.  This  inference  is  founded  on  the 
fact,  that  the  original  certificate,  which  was  in  the  name  of 
Mitchell,  as  trustee,  was  surrendered  April  8,  1878,  and  new 
certificates  issued  in  the  name  of  Mrs.  Mitchell ;  and  on  the 
admissions  of  defendant  in  subsequent  letters,  written  by 
him  to  complainant,  on  February  11  and  20,  1879;  such  as: 
"The  debt  to  the  Savings  Bank  with  you  and  your  stock 
pledged,  I  promised  Smith  L.  &  Co.  to  see  their  debt  paid;" 
and,  "Your  bank  stock  was  put  in^'your  name,  and  by  you 
pledged  to  raise  money  to  pay  U.  S.  court  debt."  It  must 
be  admitted  that  the  change  of  the  certificates  at  that  par- 
ticular time,  and  the  admissions  referred  to,  strongly  sustain 
the  reasonableness  of  the  inference;  and  in  the  absence  of 
evidence  showing  that  the  stock  was  nof  in  fact  pledged  at 
that  time,  we  should  regard  the  inference  as  irresistible.  It 
may  be,  that  in  the  letters  the  defendant  referred  to  the 
paper  which  he  returned  in  his  letter  of  April  1,  1878, 
which  it  is  probable  had  some  connection  with,  or  relation  to 
a  pledge  of  the  stock,  and  which  he  regarded  as  a  pledge. 
Be  this  as  it  may,  it  is  manifest  from  the  negative  and  posi- 
tive evidence,  that  the  certificates  of  stock  had  not  been 
sent,  and  were  not  in  the  possession  of  defendant  at  the 
time  he  took  a  transfer  of  the  judgment.  His  letter  of 
April  11,  1878,  in  which  he  acknowledged  the  receipt  of 
complainant's  indorsement — that  is,  the  paper  which  he  had 
inclosed  in  his  previous  letter — is  silent  as  to  the  stock,  and 
evidently  expresses  disappointment  at  not  receiving  an  ap- 
proval or  dissent  from  his  plan.  He  testifies  that  the  certifi- 
cates were  not  sent;  and  complainant  and  her  husband,  not 
only  omit  to  testify  that  they  were  sent  at  that  time,  but 
directly  and  positively  testify  that  they  were,  in  fact,   sent 
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subsequently.  The  evidence  of  complainant  is,  that  the 
note  for  $6,400,  which  was  signed  by  her  and  her  husband, 
dated  April  15,  1879,  and  payable  to  the  order  of  defendant 
twelve  months  after  date,  was  given  to  pay  off  the  judgment, 
and  when  the  judgment  was  paid,  she  was  to  have  the  lands, 
and  that  the  certificates  of  stock  were  sent  to  the  defendant 
at  the  time  she  signed  this  note.  The  evidence  of  her  hus- 
band is  substantially  to  the  same  effect.  If  this  evidence  be 
true,  and  complainant  and  her  husband  certainly  know  when 
the  certificate  was  sent,  it  was  not  placed  in  the  defendant's 
possession  until  about  one  year  after  the  judgment  was  pur- 
chased ;  so  that  the  money  used  in  purchasing  the  judgment 
could  not  have  been  raised  by  a  pledge  of  the  stock,  in  law 
or  in  fact. 

But,  were  it  conceded  that  her  stock  was  pledged  to  bor- 
row money  for  the  purpose,  complainant,  being  under  the 
disabilities  of  coverture,  was  incapable,  under  the  statute 
in  force  at  that  time,  to  contract  a  debt  for  the  loan  of 
money,  binding  her  personally,  or  her  separate  estate; 
and  if  the  defendant  agreed  or  promised  to  take  a  trans- 
fer of  the  judgment,  and  use  it  in  purchasing  the  lands 
for  her  benefit,  such  agreement  or  promise  could  not  be 
enforced,  for  the  want  of  mutuality. — Lehman  v.  Lewis, 
62  Ala.  129.  If,  however,  the  money  was  thus  raised,  or 
was  advanced  by  defendant  for  complainant,  and  he  was 
subsequently  re-imbursed  from  the  proceeds  of  her  sepa- 
rate estate,  he  would  be  estopped  to  set  up  the  want  of 
mutuality.  Without  a  review  in  detail,  the  evidence  con- 
vinces us,  that  the  money,  with  which  the  judgment  was  pur- 
chased, was  boiTowed  by  recjuest  of  complainant,  or  advanced 
by  defendant,  having  in  view  both  his  own  protection  and 
the  benefit  of  his  daughter  and  her  children.  His  declara- 
tion is:  "The  U.  S.  debt  was  paid  from  money  borrowed  at 
your  request,  and  the  bank  stock  was  sold  to  pay  that  money 
back  to  the  Savings  Bank." 

The  note  for  $(5,400  was  evidently  given  for  the  pur- 
pose of  re-imbursing  defendant,  not  to  pay  off  the  judg- 
ment, and  was  paid  with  proceeds  of  complainant's  bank 
stock.  It  is  true  that  Woodruff  testifies,  and  the  receipts  of 
defendant  show,  that  on  closing  the  affairs  of  the  bank,  the 
amount  distributed  to  complainant  on  account  of  her  stock, 
was  applied  to  the  payment  of  the  paper  of  Mitchell  indorsed 
by  defendant,  and  held  by  the  bank,  in  January,  1880,  and 
charged  to  defendant's  accounts  on  the  books  of  the  bank. 
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On  March  1,  1880,  defendant  receipted  the  National  Com- 
mercial Bank  for  ^6,400,  on  account  of  eighty  shares  of 
complainant's  stock  in  the  Gainesville  Bank.  The  note  for 
$0,400  matured  about  two  weeks  thereafter,  and  across  the 
face  of  it  is  written,  in  defendant's  handwriting,  *'Paid  by 
80  shares,  $6,400  of  it  Martha  A.  Mitchell,  Gainesville 
Bk.  stock."  This  memorandum  defendant  neither  denies, 
nor  satisfactorily  explains. 

The  National  Commercial  Bank  was  the  disbursing  agent 
of  the  Gainesville  Bank  in  winding  up  its  affairs,  and  the 
defendant  was  the  president  of  the  former  bank.  The  memo- 
randum on  the  note  was  made  at  a  time  when  the  facts  were 
known,  and  fresh  in  recollection.  From  these  facts,  the 
inference  is  irresistible,  that  there  was  some  unexplained 
connection  between  the  settlement  of  Mitchell's  notes  with 
the  Gainesville  Bank  and  the  payment  of  the  note  for  $6,400. 
On  this  theory  alone  can  the  evidence  be  reconciled ;  other- 
wise, either  the  entry  on  the  note  and  the  declaration  of  the 
defendant,  or  the  testimony  of  Woodruff  and  the  recitals  of 
the  receipt,  are  false.  The  proceeds  of  the  stock  could  not 
have  been  used  to  pay  two  separate  and  distinct  debts,  each 
equal  or  larger  in  amount.  This  transaction  occurred  before 
the  sale  of  the  lands,  which  was  in  June,  1881.  Under  these 
circumstances,  complainant  had  an  election,  to  make  de- 
fendant and  the  bank  personally  liable  for  such  unauthorized 
and  illegal  disposition  of  the  proceeds  of  her  stock,  or  to 
follow  them  into  the  lands,  in  purchasing  which  the  judg- 
ment was  used.  Had  the  proceeds  of  her  separate  estate, 
thus  used,  been  sufficient  to  repay  or  re-imburse  defendant 
to  the  full  amount  borrowed  or  advanced  by  him,  in  the  pur- 
chase of  the  judgment,  a  trust  of  the  legal  estate  would  result 
by  implication  of  law.  But  complainant  does  not  claim  or 
pretend  that  she  ever  paid  more  than  $6,400.  This  amount 
was  less  than  the  sum  paid  by  defendant  for  the  judgment, 
and  was  considerably  less,  if  interest  be  calculated  thereon 
until  the  maturity  and  payment  of  the  note.  A  trust  of  the 
legal  estate  in  the  nitirc  lands  will  not  result,  unless  it  is 
both  averred  and  proved,  that  complainant  paid  the  entire 
purchase-money  of  the  judgment. — Bihh  v,  Hvnter,  79  Ala. 
351;  Presion  v.  McMillan^  58  Ala.  84;  McGowan  v, 
McGowan,  74  Amer.  Dec.  668.  On  the  pleadings  and  proof, 
a  trust  of  the  entire  legal  estate  does  not  result  to  com- 
plainant. 

But  it  does  not  follow  that  complainant  is  without  equity. 
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A  constructive  trust  arises,  when  a  trustee  or  an  agent,  either 
by  agreement  or  by  a  breach  of  confidence,  which  chancery 
impresses  with  a  trust  in  invitum,  uses  the  funds  of  another 
in  part  purchase  of,  or  part  payment  for  property,  and  takes 
the  title  in  his  own  name.  In  such  case,  the  beneficiary  is 
entitled  to  charge  the  property  with  the  amount  thus 
invested. —  Tilford  v.  Torrey,  53  Ala.  120.  Neither  com- 
plainant, nor  her  husband,  nor  defendant,  nor  all  together, 
were  capable  to  appropriate  the  corpus  of  her  separate  estate 
to  the  payment  of  her  husband's  debts ;  and  on  account  of 
such  use  of  her  funds  chanceiy  holds  the  defendant  to  be  a 
trustee  in  invitum.  Under  the  statute  in  force  at  the  time 
of  the  transaction,  her  husband  was  the  trustee  of  com- 
plainant's statutory  separate  estate,  and  entitled  to  receive 
and  dispose  of  the  income.  It  has  been  held,  that  when  the 
wife  seeks,  by  bill  in  equity,  to  charge  lands  with  her  funds 
used  by  her  husband  in  their  purchase,  she  was  not  entitled 
to  recover  interest. — Sawyer  v.  Baker,  77  Ala.  461.  The 
reason  of  this  rule  ceased  with  the  passage  of  the  act  "to 
define  the  rights  and  liabilities  of  husband  and  wife,"  ap- 
proved February  28,  1887.  By  this  statute,  the  trusteeship 
of  the  husband  was  abrogated,  and  the  wife  became  entitled 
to  sue  for  and  recover  the  rents,  income  and  profits  of  her 
separate  estate.  In  such  case,  the  equity  of  complainant  is, 
to  ch«u*ge  the  lands  with  the  sum  of  $6,400,  with  interest 
from  February  28,  1887.  It  appears  that  defendant  has  ex- 
ecuted a  deed  to  complainant  to  the  "Long  place."  If  the 
parties  agree  that  she  may  retain  this  land,  its  valuation 
should  be  deducted  from  the  amount,  and  interest  calculated 
on  the  balance.  If  they  do  not  agree,  the  deed  should  be 
cancelled. 

We  have  thus  considered  the  equity  of  complainant  in 
every  aspect  of  the  case  as  presented  by  the  evidence,  in  the 
hope  that  there  will  be  an  amicable  adjustment  between  the 
parties  on  the  basis  stated,  or  on  some  other  equitable  basis, 
and  a  litigation  terminated,  the  continuance  of  which  can 
only  result  in  widening  the  estrangement  between  father  and 
daughter,  and  fomenting  domestic  discord;  evils,  against 
which  mere  pecuniary  considerations  should  not  be  allowed  a 
feather's  weight  in  the  balance. 

The  cause  will  be  remanded,  that  complainant  may  amend 
her  bill,  as  she  may  be  advised,  to  meet  the  state  of  the  evi- 
dence ;  and  defendant  allowed  to  set  up  any  defense  which 
may  be  regarded  available. 

Bevers^  and  remanded. 
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Bentiey  v.  Dailey. 

Final  ScHlemeni  of  Guardian'' s  Accounts. 

1.  Annual  settlements  as  evidence, — On  final  settlement  of  a  guardian's 
accounts,  former  annual  or  partial  settlements  made  by  him  are  a  part 
of  the  re.:ord,  and  it  is  the  right  and  duty  of  the  court  to  look  to  them 
as  evidence  in  the  cause.  ^ 

2.  Conclusiveness  of  annual  settlements, — On  final  settlement  of  a 
guardian's  accounts,  credits  allowed  him  on  an  annual  or  partial  settle- 
ment are  presumptively  correct  (Code,  ^  2458),  and  the  onus  of  dis- 
proving their  correctness  is  on  the  ward. 

3.  Confederate  money  received  by  guardian. — A  guardian  having  been 
allowed  a  credit,  on  a  partial  settlement  in  1870-71,  for  Confederate 
money  received  from  a  debtor  during  the  late  war,  and  left  on  his  hands 
at  the  close  of  the  war,  the  credit  ought  not  to  be  disallowed  on  final 
settlement,  on  evidence  showing  merely  that  the  money  was  collected 
on  notes  given  for  the  purchase-money  of  land,  which  the  guardian  had 
received,  in  1859-60,  as  his  ward's  distributive  share  on  settlement  of  an 
estate ;  this  evidence,  without  more,  not  being  sufficient  to  overcome 
the  presumption  in  favor  of  the  allowance  on  annual  settlement. 

4.  Allowance  to  guardian,  for  board  of  ward. — .in  allowance  to  the 
guardian  on  an  annual  or  partial  settlement,  for  board  paid  to  the  ward's 
step-father  on  his  account,  is  properly  disallowed  on  final  settl«»ment, 
on  the  uncontradicted  testimony  of  the  ward  that  he  owed  nothing  for 
board ;  the  step-father,  though  living  in  the  county,  not  being  produced 
as  a  witness. 

Appeal  from  the  Probate  Court  of  Calhoun. 

Heard  before  the  Hon.  Emmett  F.  Crook. 

In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  Jacob  F.  Dailey,  as  guardian  of  William  C. 
Bentley.  The  guardianship  commenced  before  the  war,  but 
at  what  time  the  record  does  not  show;  and  several  annual 
or  partial  settlements  had  been  made — one  in  1870,  and 
another  in  1871.  On  these  settlements,  the  guardian  was 
allowed  a  credit  for  $548,  Confederate  money  received  by 
him  during  the  war,  and  left  on  his  hands  at  the  close  of 
the  war.  On  the  final  settlement,  the  ward  objected  to  this 
credit,  and  excepted  to  its  allowance ;  and  this  ruling  is  here 
assigned  as  error.  On  said  former  settlement  in  1871,  the 
guardian  was  allowed  a  credit  for  two  vouchers,  which  pur- 
ported to  be  receipts  given  to  him  in  August  and  December, 
1870,  by  Nat.  Cobb,  for  board  of  the  ward  for  nine  months, 
together  amounting  to  $93.50.  In  reference  to  these  items 
the  ward  thus  testified  for  himself;  "  I  never  owed  said  Cobb 
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anything  for  board,  nor  for  anything  else.  He  was  married 
to  my  mother,  and  I  lived  with  him  prior  to  1869,  and 
worked  for  him,  and  boarded  with  him.  My  board  was 
worth  about  $8  per  month,  and  my  work'  about  $10.  I  never 
lived  with  him,  or  boarded  with  him,  after  I  boarded  at  my 
mother's  and  went  to  school  in  Oxford.  I  boarded  at  my 
mother's  in  Oxford  in  1869,  or  1870,  and  went  to  school. 
While  boarding  there,  Cobb  would  come  down  on  Sundays. 
He  supported  my  mother  at  Oxford  for  about  three  months, 
but  no  longer ;  and  I  worked  out  on  evenings  and  Saturdays, 
and  my  sister  took  in  sewing,  and  we  supported  ourselves 
and  our  mother.  Cobb  now  lives  in  this  county."  The 
guardian  himself  thus  testified  in  reference  to  these  items: 
"I  do  not  know  that  said  Bentley  ever  owed  Cobb  anything 
for  board,  or  for  anything  else.  He  boarded  with  his  mother 
in  Oxford,  and  she  was  then  Cobb's  wife."  This  being  all 
the  evidence  relating  to  these  items,  the  court  allowed  the 
credits  as  claimed ;  to  which  ruling  the  ward  excepted,  and 
he  now  assigns  it  as  error. 

*  Kelly  &  Smith,  for  appellant 

Ellis  &  Stevenson,  and  Brothers,  Willett  &  Willett, 
cojitra. 

McCLELLAN,  J. — This  is  an  appeal  from  a  decree  on 
the  final  settlement  of  a  guardiansliip.  Two  exceptions 
reserved  by  the  ward  in  the  court  below  are  insisted  on  here, 
and  these  only  will  be  considered,  though  the  assignment 
of  errors  embraces  others. — 1  Brick.  Dig.  p.  102,  §  285. 

These  exceptions  go  to  the  allowance  on  this  settlement  of 
a  credit  of  $548,  collected  in  Confederate  currency,  which 
became  valueless  by  reason  of  the  result  of  the  war,  and  the 
amount  paid  by  the  guardian  to  one  Cobb,  for  board  of  the 
ward  in  1870  and  1871,  both  of  which  credits  had  been 
allowed  on  previous  annual  settlements;  and  the  action  of 
the  court  now  complained  of  seems  to  have  been  influenced 
by  the  fact  of  such  former  allowance.  The  court  had  a  right, 
and  it  was  its  duty,  to  look  to  the  records  of  all  the  annual 
settlements  which  had  been  made  according  to  law.  The 
records  of  former  annual  settlements  were  a  part  of  the  cause 
on  the  final  settlement. — Foust  v.  Chamblec,  51  Ala.  75. 
The  annual  settlements  of  1870  and  succeeding  years  appear 
to  have  been  regularly  made.  The  allowance  of  the  credits 
excepted  to,  in  the  seitlements  of  1870  and  1871,  raises  a 
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presumption  of  their  correctness,  which  shifted  the  burden 
of  proof  in  regard  to  them  from  the  guardian  to  the  ward. 
The  former  may  stand  upon  the  settlement,  and  the  latter 
must  impeach  it  by  affirmatively  showing  the  incorrectness 
of  the  allowance. — Code,  §  2458 ;  Ashley's  AdmW  v.  Martin^ 
50  Ala.  mi \, Radford's  AdmW  v.  Morris,  66  Ala.  283. 

The  fact  that  the  Confederate  money  was  collected  on  land 
notes  taken  by  the  guardian  in  1859  and  1860,  in  payment 
of  a  decree  for  his  ward's  distributive  share  in  the  estate,  is 
not  sufficient  to  overturn  the  presumption  of  correctness. 
For  aught  that  appears  in  the  record,  this  action  on  the  part 
of  the  guardian  may  have  been  to  the  best  interest  of  the 
ward,  and  the  only  means  of  collecting  the  decree;  and  if, 
in  receiving  the  notes,  he  acted  with  care  and  diligence,  and 
was  also  diligent  in  their  collection  in  funds  current  at  their 
maturity,  he  should  not  be  charged  for  taking  them  in  the 
place  of  money  in  the  first  instance ;  nor  for  receiving  Con- 
federate money  in  payment  of  them ;  nor  for  the  loss  of  this 
money  in  his  hands,  if  he  exercised  the  diligence  and  care 
which  would  have  characterized  the  conduct  of  a  prudent 
man  under  like  circumstances,  in  dealing  with  it  after  he 
received  it. — Mason  v.  Buchanan^  62  Ala.  110;  Stewart  v, 
McMurray,  82  Ala.  269. 

The  evidence  oifered  by  the  ward  to  charge  the  guardian 
with  this  item,  shows  only  the  receipt  of  the  notes  in  partial 
satisfaction  on  the  distributive  decree,  that  they  were  col- 
lected in  Confederate  currency,  and  that  this  money  was  in 
the  guardian's  hands,  and,  of  course,  valueless  after  the  war. 
This  is  wholly  insufficient  to  rebut  the  presumption  of  good 
faith  and  diligence  raised  by  the  decree  on  the  annual  settle- 
ment of  1870,  and  the  guardian  was  properly  allowed  credit 
for  this  item. 

As  to  the  credits  for  board  paid  to  Cobb,  we  are  satisfied 
that  the  court  erred.  The  uncontroverted  evidence  of  the 
ward  shows,  that  he  never  owed  Cobb  for  board  or  anything 
else ;  and  if  this  testimony  was  untrue,  it  could  have  been 
contradicted  by  the  evidence  of  Cobb  himself,  who  is  shown 
to  have  been  a  resident  of  the  county  at  the  time  of  the  trial. 
The  presumption  of  correctness,  arising  from  the  former 
allowance  of  these  credits,  was  overturned ;  they  were  shown 
to  be  incorrect,  and  their  allowance  by  the  court  was  error, 
for  which  the  decree  must  be  reversed,  and  the  cause  re- 
manded. 

Beversed  and  remanded. 
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94  1<B 
94    640 

Huekaba  v.  Abbott.  /iFl^/ 

statutory  Action  in  nature  of  Ejectment 

1.  Mortgage  for  future  advances;  parol  evidence  affecting  consideration. 
A  mortgage  given  to  secure  payment  for  future  advances  by  the  mort- 
gagee, is  a  valid  security  as  between  the  parties ;  and  when  the  recited 
consideration  is  an  indebtedness  by  promissory  note,  oral  evidence  may 
be  received  to  show  that  part  of  the  actual  consideration  was  supplies 
or  advances  to  be  afterwards  furnished,  and  which  were  furnished. 

2.  Nominal  partner  testifying  as  to  transactions  with  decedent, — In  an 
action  by  a  mortgagee  against  the  widow  of  the  deceased  mortgagor, 
payment  of  the  mortgage  debt  being  suggested  and  pleaded  (Code, 
\^  1870,  2707),  the  plaintiflPs  son,  who  was  in  his  employment  as  clerk 
when  the  mortgage  was  given,  and  held  himself  out  to  the  public  as  a 
partner,  though  he  had  no  interest  in  the  business,may  testify  to  trans- 
actions with  the  deceased  mortgagor  in  reference  to  the  mortgage  debt, 
not  being  within  the  statutory  disqualification  (lb,  §  2765),  either  as  a 
party,  or  as  interested. 

Appeal  from  the  Circuit  Court  of  Bandolph. 

Tried  before  the  Hon.  James  W.  Lapsley. 

This  action  was  brought  by  Henry  H.  Huckaba  against 
Mrs.  Elizabeth  Abbott,  the  widow  of  James  W.  Abbott, 
deceased,  to  recover  the  possession  of  a  tract  of  land  particu- 
larly described  in  the  complaint ;  and  was  commenced  on  the 
3d  May,  1887.  The  plaintiff  claimed  the  land  under  a 
mortgage  executed  to  him  by  the  defendant  and  her  deceased 
husband,  which  was  dated  December  26th,  1882,  and  pur- 
ported to  be  given  to  secure  the  payment  of  a  promissory 
note  for  $500,  of  even  date  with  the  moriigage,  and  payable 
on  the  1st  October,  1883 ;  and  the  defendant  suggested  and 
pleaded  payment  and  satisfaction  of  the  mortgage  debt.  On 
the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  read 
the  note  and  mortgage  in  evidence,  and  then  introduced  his 
son,  W.  T.  Huckaba,  as  a  witness,  who  testified  that  a  balance 
of  $285  was  still  due  on  the  mortgage  and  secured  note.  He 
testified,  also,  on  cross-examination,  that  he  had  no  interest 
in  his  father's  mercantile  business  in  December,  1882,  when 
the  mortgage  was  given,  but  was  employed  as  a  clerk  on  a 
salary;  that  he  afterwards  put  up  over  the  door  of  the  store, 
without  consultation  with  his  father,  a  sign  reading  *H.  H. 
Huckaba  &  Son,'  and  it  had  remained  there  ever  since.  The 
witness  further  stated,  on  cross-examination,  that  said  J.  W. 
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Abbott  was  only  indebted  to  H.  H.,  Huckaba,  at  the  tim© 
said  note  and  mortgage  were  given,  in  the  sum  of  about 
$100;  and  that,  acting  as  agent  for  his  father,  he  had 
accepted  a  horse  in  payment,  at  the  agreed  price  of  $10(3. 
Plaintiff  then  asked  said  witness,  what  was  the  further  consider- 
ation for  said  note  and  mortgage;  and  he  answered, that  it  was 
future  advances  or  supplies  which  H.  H.  Huckaba  agreed  to 
furnish  from  his  store  during  the  year  1883."  The  defend- 
ant objected  to  this  answer,  and  moved  to  exclude  it  from 
the  jury,  "on  the  ground  that  it  was  a  transaction  with  a 
party  since  deceased,  'whose  estate  was  interested  in  the 
result  of  the  suit,  and  said  witness  was  incompetent  to  testify 
in  reference  to  it;  and  on  the  ground,  that  oral  evidence  was 
inadmissible  to  show  that  said  mortgage  was  given  to  secure 
future  advances."  The  court  sustained  the  objections,  and 
excluded  the  evidence ;  and  this  ruling,  to  which  the  plaintiff 
excepted,  is  now  assigned  as  error. 

N.  D.  Denson,  for  appellant,  cited  Tison  t\  Peoples^  Asso., 
57  Ala.  323;  Forsyth  v.  Freer,  62  Ala.  443;  Colliet^  v. 
Faulk,  69  Ala.  58. 

Smith  &  Smith,  conlra, 

STONE,  C.  J. — It  is  settled  in  this  State,  that  a  mortgage 
for  future  advances  is  a  valid  security,  and  that  when  it 
recites  an  existing  debt  as  its  consideration,  it  is  no  violation 
of  the  law  of  evidence  to  receive  proof  that  the  actual  con- 
sideration was  advances  to  be  afterwards  made. — Tison  v. 
People's  Sav,  &  L.  Asso,,  57  Ala.  323;  Forsyth  v.  Freer, 
62  Ala.  443 ;  Collier  v,  Faulk,  69  Ala.  58.  Such  mortgage, 
if  not  assailed  on  other  grounds,  is  valid  between  the  parties ; 
but  this  rule  has  some  limitations,  when  assailed  by  outside 
creditors  or  purchasers. — Faulk  v,  Martin,  69  Ala.  59; 
Marks  v,  Robinson,  82  Ala.  69. 

The  witness  W.  T.  Huckaba  testified,  that  he  had  no 
interest  in  the  suit,  and  was  not  a  partner  of  H.  H.  Huckaba, 
his  father,  in  the  mercantile  business.  He  had  held  himself 
out  as  partner,  and  had  permitted  the  business  to  be  con- 
ducted in  the  name  of  Huckaba  &  Son,  he  being  the  son. 
This,  it  is  contended,  rendered  him  liable  for  the  mercantile 
debts,  and  made  him  interested  in  maintaining  the  suit.  It 
is  not  shown  that  there  were  any  debts,  nor  that  the  father 
was  not  amply  able  to  meet  the  liabilities,  if  any  existed. 
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This  interest  is  too  remote  and  contingent,  to  fall  within  the 
statutory  rule  of  exclusion. — Code  of  1886,  §  2765 ;  Miller 
r.  Cannon,  84  Ala.  59.  The  Circuit  Court  erred  in  excluding 
the  testimony  of  W.  T.  Huckaba,  as  to  transactions  with  the 
deceased  mortgagor. 
Reversed  and  remanded. 


Schloss  &  Kahn  v.  Montgomery  Trade 
Company. 

Action  by  Coryoraiion,  on  Subscrijition  for  Slock. 

1.  Action  by  corporation;  proof  of  corporate  character, — In  an  action 
bya  corporation,  the  plea  of  nut  tiel  corporation  beinj^  interposed,  the 
plaintiff  is  required  to  prove  its  corporate  character,  either  by  produc- 
ing its  charter,  or  by  some  admission  on  the  part  of  the  defendant,  or 
to  show  facts  constituting  an  estoppel.  (But,  by  statute,  a  sworn  plea 
is  now  required. — Sess.  Acts.  l88»-9,  p.  57.) 

2.  Estoppel  as  between  corporation  and  subscriber  for  stock. — In  an 
action  by  a  corporation  suing  as  such,  against  a  subscriber  to  its  capi- 
tal stock  before  incorporation,  the  payment  by  the  defendant  of  former 
installments  as  called  for,  and  an  averment  that  the  installment  sued 
for  was  "duly  and  regularly  called  in  by  plaintiff,  and  demand  therefor 
maile  upon  defendant,**  do  not,  without  more,  show  an  estoppel  against 
him  to  deny  that  there  ever  was  any  corporation. 

3.  Organizaiion  of  business  corporation;  when  authorized. — By  statu- 
tory provision  (Code,  1886,  §  1663;  Code,  1876,  §  1806,)  changing  the 
rule  of  the  common  law,  a  business  corporation  may  be  organized 
before  all  of  the  capital  stock  has  been  subscribed  for.  ' 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

This  action  was  brought  against  Schloss  &  Kahn  as  part- 
ners, by  the  "Montgomery  Trade  Company,  a  corporation," 
as  described  in  the  complaint,  or,  as  described  in  the  sum- 
mons, "a  corporation  organized  under  the  laws  of  Alabama;" 
and  was  commenced  on  the  loth  September,  1888.  The 
complaint  contained  the  common  count  on  an  account  stated, 
and  a  special  count  which  claimed  $300,  "due  on  account  of 
the  subscription  by  defendants,  in  waiting,  to  the  capital 
stock  of  plaintiff,  with  interest  thereon  from  January  9th, 
1888;"  and  the  special  count  averred,  "that  said  defendants 
subscribed,  by  instrument  in  writing,  to  fifteen  shares  of  the 
capital  stock  of  said  company,  of  the  par  value  of  $100  per 
share;  that  said  defendants  paid  all  of  said  subscription,  ex- 
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cept  twenty  per  cent,  thereof;  that  on  the  9th  January,  1888, 
the  said  twenty  per  cent  was  duly  and  regularly  called  in 
by  the  plaintiff,  and  demand  therefor  made  upon  said  de- 
fendants, but  they  neglected  and  refused  to  pay  the  same, 
and  still  neglect,"  Ac.  The  defendants  demurred  to  the 
special  count,  assigning  several  special  grounds  of  demurrer, 
which  were,  in  substance,  that  it  did  not  allege  or  show  that 
the  plaintiff  was  ever  legally  incorporated,  nor  that  plaintiff 
had  ever  tendered  to  defendants  a  certificate  for  their  stock, 
or  was  ready  to  issue  such  certificate.  The  court  overruled 
the  demurrer,  and  the  defendants  then  filed  several  pleas, 
the  first  and  sixth  of  which  denied  the  plaintiff's  corporate 
existence ;  the  second  alleged  that  the  plaintiff  'issued  its 
stock  without  actually  receiving  money  or  property  therefor, 
or  getting  any  consideration  in  labor  done  for  it;"  the  third 
alleged  a  special  agreement  and  understanding  between  the 
subscribers  for  stock  in  the  Montgomery  Trade  Company, 
that  not  more  than  twenty  per  cent,  of  their  subscriptions 
should  be  paid  in  before  the  organization  of  the  corpora- 
tion; the  fourth  alleged  that  the  defendants  were  induced 
to  make  their  subscription  for  stock  by  the  promise  of  the 
corporators  who  were  gettipg  up  the  subscriptions,  to  the 
effect  that  not  more  than  eighty  per  cent,  should  ever  be 
called  for ;  the  fifth  was  the  general  issue,  and  the  seventh 
claimed  a  set-off.  The  court  sustained  a  demurrer  to  all  of 
these  pleas  except  the  fifth  and  the  seventh,  on  which  issue 
was  joined.  The  defendants  also  filed  three  additional  pleas, 
namely:  1st,  that  plaintiff  never  issued,  nor  offered  to  issue 
to  defendants,  any  shares  of  stock,  or  certificates  for  shares ; 
2d,  that  the  plaintiff  does  not  aver  its  readiness  or  ability 
to  issue  any  certificates  for  stock;  3d,  that  the  capital  stock 
of  the  proposed  corporation  was  $50,000,  and  not  more  than 
$45,000  was  subscribed  for.  The  court  sustained  a  demur- 
rer to  each  of  these  additional  pleas. 

The  rulings  on  the  pleadings  are  now  assigned  as  error. 

Abbington  &  Gbaham,  for  appellants. — (1.)  The  de- 
murrer to  the  complaint  ought  to  have  been  sustained.  In 
an  action  against  a  subscriber  for  stock  in  a  proposed  corpo- 
ration not  then  organized,  the  fact  of  incorporation  must  be 
proved,  if  the  plaintiff  sues  as  a  corporation;  and  if  denied, 
it  must  be  proved. — Threshing  Machine  ^  Co.  v,  DaviSy 
41  N.  W.  Reporter,  1026;  28  Cent.  L.  J.  448;  Knax  v. 
Childershurg  Land   Co,,  86   Ala,  180;  Cook  on  Stock  and 
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Stockholders,  §§  67,  168.  (2.)  No  estoppel  is  shown  by 
the  pleadings  against  the  defendants. — Cook,  Stock,  §  186; 
68  Lid.  388 ;  Grangei^s^  Insurance  Co.  v.  Kamper,  73  Ala. 
325;  Railroad  Co.  v.  Cutshing^  45  lilaine,  524;  5  Nebr.  50. 

Tompkins  &  Troy,  contra,  cited  Lehman,  Durr  &  Co.  v. 
Warner,  61  Ala.  466;  Central  A.  &  M.  Asso.  v.  hisurance 
Co.,  70  Ala.  120;  Code,  §  1663;  Moi*.  Corp.,  §  269;  Smith 
v\  Plank-road  Co.,  30  Ala.  650;  Cook  on  Stock,  §§  137-8; 
91  U.  S.  45. 

SOMERVILLE,  J. — It  is  true,  that  where  one  contracts 
with  an  alleged  corporation  as  such,  and  in  such  manner  as  to 
recognize  its  corporate  existence  de  jure  or  de  facto,  he  will 
often  be  estopped  to  deny  the  fact  thus  admitted,  whether 
the  denial  go  to  the  question  of  an  originally  legally  organ- 
ized body,  or  to  that  of  a  cessation  of  corporate  existence. 
These  are  cases  where  the  action  is  brought  against  one  who 
contracts  with  the  plaintiff  in  its  real  or  asserted  corporate 
capacity. 

But  this  principle  has  no  reference  to  cases  where  a  sub- 
scription for  stock  is  made  by  one  in  anticipation  of  organ- 
izing a  corporation,  which  is  at  the  time  only  in  process  of 
formation.  '*The  rule  that  a  person  contracting  with  a  cor- 
poration recognizes  thereby  its  capacity  to  contract,  and  can 
not  afterwards  deny  it  in  that  transaction,  does  not  apply  to 
one  who  subscribes  before,  incorporation.  He  may  insist 
upon  the  organization  of  a  regular  and  legal  corporation." 
Cook  on  Stock  and  Stockholders,  §§  185-186,  and  cases  cited 
in  note  2,  p.  173. 

It  is  perfectly  well  settled,  that  before  a  suit  can  be  main- 
tained by  an  alleged  corporation,  although  it  may  not  be  nec- 
essary to  prove  the  legality  of  the  existence  of  such  corpo- 
ration, its  actual  or  de  facto  existence  must  be  proved,  or  else 
a  state  of  facts  shown  which  will  operate  to  estop  the  defend- 
ant from  denying  such  de  facto  existence.  When  the  plea 
of  nul  tiel  corporation  in  proper  form  is  interposed,  in  the 
absence  of  any  regulating  statute  on  the  subject,  the  burden 
is  on  the  plaintiff  corporation,  if  private,  to  prove  its  exist- 
ence, either  by  production  of  its  charter  or  articles  of  cor- 
poration, or  by  some  express  or  implied  admission  on  the  part 
of  the  defendant,  or  else  to  show  an  estoppel  which  precludes 
a  denial  of  the  fact.— 2  Itforawetz  on  Corp.  ( 2d  Ed. ) ,  §§  770, 
772,  774,  776;  Lehman  v.  Warner,  61  Ala.  455.     The  act 
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approved  February  26,  1889  (Acts  1888-89,  p.  57),  provides, 
that  when  a  suit  is  brought  by  a  corporation,  the  plaintiff 
must  not  be  required  to  prove  the  existence  of  such  corpora- 
tion, unless  the  same  is  denied  by  sworn  plea,  filed  within 
the  time  allowed  for  filing  pleas  in  abatement.  But  that  act 
was  not  in  force  when  the  present  case  was  tried,  and  hence 
did  not  govern  it. 

A  subscriber  to  stock  may,  like  any  other  person,  be 
estopped  from  disputing  the  de  fado  existence  of  a  corpora- 
tion, especially  as  against  creditors,  where  he  attends  the 
meetings  of  stockholders,  or  otherwise  participates  in  the 
business  of  the  company,  thereby  inducing  others  to  act 
upon  the  faith  of  his  admissions  to  their  prejudice,  or  for  his 
benefit.  *'But,  "to  warrant  holding  a  person  estopped  from 
disputing  the  existence  of  a  corporation,  on  the  ground  that 
he  has  co-operated  in  its  organization  and  action,  the  acts 
shown  must  be  unmistakably  corporate  acts." — 2  Herman 
on  Estoppel,  ^  1247.  If  the  act  done,  or  admission  made, 
is  just  as  consistent  with  the  existence  of  an  unincorporated 
association,  as  of  one  incorporated,  its  ambiguous  character 
will  be  so  equivocal  as  not  to  raise  an  estoppel. — Freckmburg 
t\  M,  E,  Church,  37  Mich.  476. 

Conceding  that  the  mere  description  of  the  plaintiff  in  the 
title  of  the  cause  as  "a  corporation"  is  sufficient,  without  any 
positive  averment  in  the  coraj)laiutof  its  corporate  character, 
or  without  alleging  whether  it  is  a  foreign  or  domestic  cor- 
poration, defendants,  in  their  first  and  sixth  pleas,  deny  that 
there  was  at  the  commencement  of  this  suit  any  such  cor- 
poration as  the  Montgomery  Trade  Company — the  name  in 
which  the  suit  is  brought.  This  cast  on  the  plaintiffs,  under 
the  principles  above  stated,  the  burden  either  to  prove  their 
corporate  existence  dc  jure  or  de  facto,  by  admission  of  the 
defendant,  or  by  production  of  their  charter,  with  some  evi- 
dence of  user  or  acceptance,  or  by  other  competent  evidence, 
or  else  to  show  an  estoppel  which  would  operate  to  preclude 
the  defendant  from  denying  the  plaintiff's  corporate  exist- 
ence. The  only  fact  relied  on  to  raise  such  estoppel,  sug- 
gested in  the  demurrer  to  these  pleas,  is  the  conduct  of  the 
defendants  in  having  paid  all  of  their  subscription  for  the 
fifteen  shares  of  stock  except  the  twenty  per  cent,  here  sued 
for,  which  latter  sum  is  alleged  to  have  been  "duly  and  reg- 
ularly called  in  by  the  plaintiff,  and  demand  therefor  made 
upon  said  defendants,"  which  they  refused  to  pay.  We  per- 
ceive no  element  of  estoppel  in  this  fact,  standing  alone.    The 
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circtunstances  under  which  this  subscription  was  paid,  are 
no  where  stated.  It  does  not  appear  that  it  was  called  for 
by  assessments  made  even  under  color  of  corporate  organiza- 
tion or  capacity.  The  payment  made  does  not  imply  a 
recognition  of  corporate  existence,  or  of  an  unequivocal  cor- 
porate act  performed  by  the  plaintiff,  or  any  participation  by 
the  defendants  in  the  corporate  meetings  or  proceedings. 
There  is  nothing  inconsistent  between  the  facts  alleged  in 
the  complaint,  and  the  fact  of  defendants'  payment  of  eighty 
per  cent,  of  their  subscription  preliminary  to  any  corporate 
organization  then  contemplated,  or  in  anticipation  of  such 
event. — Somerset  &  K.  R,  R,  Co.  v.  Cushing,  45  Me.  524; 
Cabot  V.  Chapin^  6  Cush.  51 ;  Kanscts  City  Hotel  v.  Harris, 
51  Mo.  464;  Knox  v.  Childersbiirg  Land  Co,,  86  Ala.,  180. 

The  fact  that  all  the  capital  stock  was  not  subscribed  for, 
might  have  been  a  good  defense  to  this  suit  against  the  de- 
fendants, under  the  general  rule  of  law,  apart  from  the 
statute. — Cook  on  Stock  and  Stockholders,  §  176.  But  the 
statute  has  changed  this  rule,  so  as  to  authorize  the  organiza- 
tion of  corporations  of  the  class  to  which  plaintiffs  prima 
Jacie  belong,  upon  the  payment  of  fifty  per  cent,  of  the  pro- 
posed capital  stock,  which  may  have  been  subscribed. — Code, 
1886,  §  1663;  Code,  1876,  ^  1806;  Acts,  1882-83,  p.  5. 

The  other  contentions  of  appellant  are  without  merit. 

It  follows  from  what  we  have  said,  that  the  City  Court 
erred  in  sustaining  the  demurrer  of  the  plaintiff  to  the  first 
and  sixth  pleas  of  the  appellants,  but  not  in  sustaining  the 
demurrers  to  the  other  pleas. 

Reversed  and  remanded. 

Clopton,  J.,  not  sitting. 
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Aderholt  v.  Henry.  in  t^i\ 
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Bill  in  Equity  to  enforce  Vendor^s  Lien  on  Land;  Petitions  8?  4^6 

between  Purchasers  oj  Different  Parcels. 

1.  Vendor^ 8  lien ;  priority  as  between  8ub-pur chasers. — As  a  general 
rule,  in  enforcing  a  lien  or  incumbrance  on  land,  which  has  been  sold 
and  conveyed  in  parcels  to  different  persons,  a  court  of  equity  pursues 
the  inverse  order  of  alienation,  first  subjecting  the  unsold  portions  re- 
maining in  the  hands  of  the  incumbrancer ;  but  the  principle  extends 
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only  to  sub-purchasers  with  covenants  of  warranty,  and  is  never  allowed 
to  work  injustice,  being  subject  to  modification  by  particular  facts  and 
circumstances  affecting  the  rights  and  equities  of  the  several  purchasers 
as  between  themselves. 

2.  Same;  case  at  bar. — In  this  case,  a  bill  was  filed  to  enforce  a  ven- 
dor's lien  on  land,  after  the  death  of  the  purchaser,  who  had  sold  and 
conveyed  some  portions  of  it,  with  covenants  of  warranty,  to  different 
personp,  charged  some  parcels  with  the  payment  of  debts,  and  devised 
the  residue  to  his  children ;  and  the  executor  having  sold  the  parcels 
charged  with  the  payment  of  debts,  a  purchaser  of  two  lots  or  parcels 
paid  the  purchase-money  for  one,  but  failed  to  pay  for  the  other,  which 
was  afterwards  resold  under  a  decree  enforcing  the  vendor's  lien  of  the 
executor,  for  less  than  the  amount  of  the  decree ;  and  the  purchaser  at 
the  resale  having  afterwards  bought  the  decree  in  the  original  suit,  and 
attempted  to  subject  the  other  portions  of  the  land  to  its  satisfaction, 
it  was  held — 1st,  that  the  lot  bought  and  paid  for  at  the  sale  by  the  ex- 
ecutor must  be  first  subjected,  because  iis  owner  was  primarily  liable 
for  the  unpaid  purchase-money  of  the  other  lot;  2d,  that  the  purchaser 
at  the  resale  was  not  entitled'  to  claim  exemption  from  liability,  but 
stood  on  an  equality  with  the  several  devisees,  and  must  each  contribute 
suitably  to  the  discharge  of  the  common  burden;  and,  8d,  that  each 
portion  should  be  estimated  at  its  present  value,  including  improve- 
ments erected  by  the  owner. 

Apleal  from  the  Chancery  Court  of  Etowah. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

This  is  a  branch  of  a  case  which  has  been  before  the  court 
on  three  former  appeals. — Prickctt  &  Maddox  v,  Sibert, 
71  Ala.  194;  s.  c,  75  Ala.  315;  Aderholt  v.  Henry,  82  Ala. 
541.  The  original  bill  was  filed  on  the  2d  of  September, 
1879,  by  O.  W.  Ward,  against  Mrs.  Kebecca  J.  Maddox 
(now  Aderholt),  widow  and  executrix  of  J.  W.  Maddox,  de- 
ceased, with  their  several  children,  his  heirs  and  devisees, 
and  other  persons ;  and  sought  to  enforce  a  vendor's  lien  on 
a  tract  of  land,  for  the  balance  of  purchase-money  remaining 
unpaid.  The  land  was  sold  and  conveyed  to  said  Maddox, 
in  October,  1872,  by  J.  P.  Ealls,  partly  for  cash,  and  partly 
on  credit;  and  the  complainant  in  the  bill  had  become  the 
owner  of  one  of  the  notes,  by  indorsement  from  Balls,  and 
had  obtained  a  judgment  on  it  before  filing  the  bill.  Mad- 
dox in  his  life-time  had  sold  and  conveyed  some  portions  of 
the  tract  of  land,  with  covenants  of  warranty,  to  diflPerent 
persons,  who  were  made  defendants  to  the  bill ;  and  he  died 
in  May,  1876,  having  executed  his  last  will  and  testament, 
by  which  he  charged  particular  parcels  with  the  payment  of 
his  debts,  giving  his  executrix  power  to  sell  them  for  that 
purpose,  and  devised  the  residue  to  his  children.  In  De- 
cember, 1876,  the  executrix  sold  the  parcels  which  the  tes- 
tator had  charged  with  the  payment  of  debts,  C.  B.  Maddox 
becoming  the  purchaser  of  a  lot,  for  which  he  paid  $250 ; 
Vol.  Lxxxvn. 
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and  he  and  W.  P.  Prickett  bid  ofif  the  "Mill  tract,"  as  it  is 
called,  containing  about  forty  acres,  at  the  price  of  $1,950, 
but  failed  to  pay  the  purchase-money.  On  the  22d  of  Sep- 
tember, 1879,  the  executrix  filed  a  bill  against  them  in  said 
court,  seeking  to  subject  said  tract  of  forty  acres  to  sale  in 
satisfaction  of  her  vendor's  lien ;  and  she  obtained  a  decree 
on  the  24th  of  April,  1880,  for  $2,307.59.  At  a  sale  by  the 
register  under  this  decree,  Sam.  Henry  became  the  pur- 
chaser of  the  "Mill  tract"  at  the  price  of  $400;  and  having 
paid  the  amount  of  his  bid,  he  received  a  deed  from  the 
register,  dated  12th  February,  1881.  In  the  meantime. 
Ward,  the  complainant  in  the  original  bill,  had  died,  and  the 
suit  had  been  revived  in  favor  of  his  widow  and  W.  J.  Sibert 
as  administrators ;  and  a  decree  was  rendered  in  their  favor, 
on  the  14th  of  November,  1883,  for  $1,167.59,  principal  and 
interest.  On  the  1st  of  August,  1884,  Henry  procured 
from  the  administrators  a  transfer  of  said  decree  to  himself, 
paying  the  full  amount  due  on  it,  with  costs;  and  he  signed 
a  written  agreement,  that  he  would  indemnify  them  against 
any  costs  incurred  in  the  further  prosecution  of  his  rights, 
as  assignee  of  the  decree,  in  their  names ;  and  that  he  would 
file  a  petition  in  the  Chancery  Court,  or  institute  other 
proper  proceedings,  to  have  the  court  determine  the  order  in 
which  the  different  parcels  of  land  should  be  sold,  in  satis- 
faction of  the  outstanding  incumbrance  for  unpaid  purchase- 
money.  Henry  afterwards  sued  out  an  execution  on  this 
decree,  and  had  all  of  the  lands  sold  except  the  "  Mill  tract," 
becoming  himself  the  purchaser.  The  other  defendants  and 
claimants  objected  to  the  confirmation  of  this  sale,  and  moved 
to  set  it  aside ;  and  this  court  sustained  their  contention  on 
the  last  appeal,  and  set  aside  the  sale. — Aderholt  v,  Henry, 
82  Ala.  541. 

After  the  remandment  of  the  cause,  Henry  filed  a  petition, 
claiming  exemption  of  the  "Mill  tract,"  and  asking  a  sale  of 
the  other  portions  of  the  land;  and  counter  petitions  were 
filed  by  the  other  defendants.  On  the  hearing  of  the  peti- 
tions, the  chancellor  rendered  a  decree  as  follows:  "It  is 
adjudged,  ordered  and  decreed,  that  in  proceeding  to  sell 
said'Maddox  lands  purchased  from  Ralls,  under  the  Sibert- 
Ward  decree,  the  register  will  first  sell  the  land,  if  any,  not 
alienated  or  bequeathed  by  said  J.  W.  Maddox  in  his  life- 
time, except  the  'Mill  tract';  then  the  lands  alienated  by 
him  on  the  25th  of  May,  1876,  to  John  H.  Burton,  C.  B. 
Maddox,  and  J.  F,  W.  L.  Maddox,  respectively,  and  the 
27 
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lands  bequeathed  by  will  to  Rebecca  J.  Maddox;  and  should 
said  lands  fail  to  pay  said  Sibert-Ward  decree,  then  the 
register  will  sell  the  land  known  as  the  'Mill  tract,'  with  the 
appurtenances  thereunto  belonging."  Mrs.  Aderholt  and  the 
other  defendants,  except  Henry,  appeal,  and  assign  this  de- 
cree as  error. 

A.  E.  Goodhue,  for  appellants,  cited  Aderholt  v.  Henrys 
82  Ala.  541;  M,  D.  hisurance  Co.  v  Huder,  35  Ala.  713; 
Cullurn  V,  Ermn,  4  Ala.  452 ;  PrickeU  v,  Sibert,  75  Ala.  319. 

Wm.  H.  Denson,  and  Watts  &  Son,  contra,  cited  Hill  v, 
McCarter,  27  N.  J.  Eq.  41;  Shannon  v.  Mar  sells,  Saxt  N. 
J.  Eq.  413;  Guion  v.  Knapp,  6  Paige,  35:  Patty  v.  Paige, 
8  Paige,  277;  Caldwell  v.  Smith,  77  Ala.  158;  Etoing  v. 
Peck,  17  Ala.  339;  Dothard  v,  Sheid,  69  Ala.  135;  McCall 
V.  Jones,  72  Ala.  368;  Smith  v.  Perry,  56  Ala.  266;  Wal- 
lace  V,  Nichols,  56  Ala.  321 ;  Johnson  v.  Toulmin,  18  Ala. 
50;  Wells' V.  Morrow,  38  Ala.  125;  Crajt  v.  Russell, 
67  Ala.  9;  May  v.  Wilkerson,  76  Ala.  543. 

CLOPTON,  J, — A  court  of  equity,  in  charging  land  subject 
to  an  incumbrance,  which  has  been  successively  sold  and  con- 
veyed in  parcels,  with  covenant  of  warranty,  to  diflPerent  per- 
sons, pursues  the  inverse  order  of  alienation.  This  general 
rule  has  been  so  repeatedly  and  uniformly  aflSrmed,  that,  as 
has  been  said,  it  should  be  regarded  res  adjtidicata. — Mo- 
bile M,  D,  &  Mut.  Ins.  Co.  v.  Huder,  35  Ala.  713;  Prickett 
V.  Sibei-t,  75  Ala.  315.  The  application  of  the  rule  rests  on 
the  equitable  principle,  that  an  incumbrancer,  having  a  par- 
amount lien  on  the  entire  land,  shall  first  exhaust  that  parcel, 
the  sale  of  which  will  not  prejudice  a  bona  fide  purchaser  of 
another  parcel.  In  order  to  successfully  invoke  the  protec- 
tion of  the  rule,  the  alienees  first  in  time  must  be  bona  fide 
purchasers,  and  the  successive  alienees  have  notice,  actual  or 
constructive,  of  the  antecedent  sale  and  conveyance.  Want 
of  notice  of  the  common  incumbrance  is  not  requisite.  If 
any  are  bona,  fide  purchasers  without  notice,  their  right  to 
hold  the  property  discharged  of  the  incumbrance  is  governed 
by  different  principles.  Generally,  the  rule  may  be  invoked 
whenever  the  alienee  has  a  right,  as  against  the  common  ven- 
dor, to  have  the  parcel  bought  and  paid  for  by  him  free  from 
the  incumbrance.  Facts  and  circumstances  affecting  and 
qualifying  the  rights  and  equities  of  the  different  purcbae^ 
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ers,  as  between  themselves,  may  materially  modify  the  appli- 
cation of  the  rule ;  it  will  not  be  applied,  if  its  application 
works  injustice.  With  this  general  statement  of  the  rule  and 
its  qualifications,  we  pass  to  a  consideration  of  the  equities 
of  the  parties. 

A  bill  was  filed  by  the  transferrees  of  a  note  given  by  J. 
W.  IVladdox  for  a  part  of  the  purchase-money  of  the  land, 
which  had  been  bought  by  him  in  October,  1872,  to  enforce 
a  vendor's  lien.  A  final  decree  of  sale  was  made  in  Novem- 
ber, 1883.  Ikladdox  having  died  before  the  filing  of  the  bill, 
his  heirs  and  devisees  were  made  defendants.  He  sold  and 
conveyed,  in  his  life-time,  parcels  of  the  land  to  different 
persons,  and  by  his  will  devised  a  part  of  it  to  be  sold  for 
the  payment  of  his  debts,  and  other  portions  to  some  of  his 
children.  The  alienations,  first  in  the  order  of  time,  bear 
date  IMEay  25,  1876 ;  on  which  day  he  conveyed,  with  cove- 
nant of  warranty,  by  three  separate  conveyances,  different 
parcels  to  John  H.  Burton,  0.  B.  Itfaddox,  and  F.  W.  L. 
]tf addox.  It  is  satisfactorily  shown  by  the  evidence,  that  the 
first  two  conveyances  were  made  on  a  valuable  consideration ; 
the  last  is  a  voluntary  conveyance.  As  to  Burton,  the  evi- 
dence discloses  no  fact  or  circumstance  which  impairs  or  dis- 
places his  right  to  a  preference  over  the  others.  Being  a 
bona  fide  purchaser,  with  a  stipulation  for  a  good  and  unin- 
cumbered title,  he  is  unquestionably  entitled  to  have  the 
other  portions  of  the  land  sold  before  his  is  resorted  to.  C. 
B.  Maddox,  though  a  purchaser  for  a  valuable  consideration, 
occupies  an  entirely  different  position,  as  will  be  hereafter 
shown. 

The  next  point  of  consideration  relates  to  the  equities  be- 
tween appellee,  Henry,  and  the  devisees ;  to  a  clear  under- 
standing of  which  a  statement  of  other  facts  is  requisite. 
On  the  same  day  on  which  the  conveyances  above  mentioned 
were  made,  J.  W.  IJIaddox  made  his  will,  and  died  a  few  days 
thereafter.  By  the  will,  power  was  confeiTed  on  the  execu- 
trix to  sell,  for  the  payment  of  his  debts,  those  parts  of  the 
land  designated  in  the  record  as  the  "Mill  tract,"  and  a  half 
interest  in  three  acres  previously  conveyed  to  C.  B.  IVIaddox, 
and  also  one  acre  on  which  the  store-house  stood.  The  ex- 
ecutrix executed  the  power  of  sale  December  22,  1876.  At 
the  sale,  C.  B.  IVIaddox  purchased  the  one  acre,  and  the  half 
interest  in  the  three  acres,  the  purchase-money  for  which  he 
paid.  C.  B.  IVIaddox  and  Prickett  purchased  the  '*]VIill  tract." 
In  consequence  of  their  failuire  to  pay  the  purchase-money. 
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the  executrix  filed  a  bill  in  September,  1879,  to  subject  it  to 
the  payment  thereof.  On  October  23,  1880,  a  decree  was 
rendered  ascertaining  that  Maddox  and  Prickett  were  in- 
debted about  the  sum  of  $2,300,  and  ordering  the  land  to 
be  sold  for  its  payment.  It  was  sold  by  the  register  under 
the  decree,  January  3,  1881,  and  bought  by  Henry  for  $400. 

The  bill,  on  which  the  present  decree  of  sale  was  made, 
was  filed  before  the  bill  on  which  the  decree  was  rendered 
under  which  Henry  bought,  and  was  pending  at  the  time  of 
his  purchase.  He  necessarily  had  notice  of  the  vendor's 
lien,  and  purchased  subject  to  it.  There  is  evidence  show- 
ing that  the  existence  and  amount  of  the  vendor's  lien  were 
considered  and  estimated  by  him  in  determining  the  price 
which  he  was  willing  to  pay  for  the  land.  The  rule,  to  pur- 
sue the  inverse  order  of  alienation,  does  not  extend  to  a  case, 
where  a  part  of  the  land  is  sold  subject  to  the  paramount  in- 
cumbrance. When  a  vendor  sells  a  part  of  a  tract,  subject 
to  a  mortgage,  which  covers  the  entire  tract,  the  vendor  and 
purchaser  stand  on  the  same  level,  and  must  contribute  in 
proportion  to  their  respective  interests.  Successive  purchas- 
ers of  an  equity  of  redemption,  sold  by  the  sheriflF  in  par- 
cels at  diflFerent  times,  are  not  liable  in  the  inverse  order  of 
alienation.  Black,  C.  J.,  says:  "Two  purchasers  at  a  sheriflF's 
sale,  subject  to  a  mortgage,  which  is  a  common  incumbrance 
on  the  land  of  both,  stand  on  a  level.  Neither  of  them  has 
done  or  suffered  any  thing,  which  entitles  him  to  a  prefer- 
ence over  the  other.  Equality  is  equity.  They  must  pay 
the  mortgage  in  proportion  to  the  value  of  their  respective 
lots." 

The  contention  of  counsel,  that  the  devisees  are  estopped 
by  the  decree  under  which  Henry  bought,  on  the  ground  that 
they  were  parties,  can  not  be  sustained.  By  the  purchase, 
Henry  acquired  all  the  title  and  interest  in  and  to  the  "Mill 
tract,"  which  they  had  as  heirs  and  devisees,  and  they  are 
estopped  from  asserting  any  right  or  title  to  that  particular 
land.  But,  the  question  here  is  not  a  question  of  right  or 
title  to  the  land,  but  of  the  equities  between  successive  pur- 
chasers and  devisees  of  parcels  of  land  covered  by  a  com- 
mon vendor's  lien,  subject  to  which  all  of  them  took  their 
respective  interests.  The  devisees  are  aflFected  by  all  the 
equities  to  which  the  devised  parcels  were  subject  in  the 
hands  of  the  testator,  and  Henry's  equity  is  the  same  as  if 
he  had  purchased  from  the  testator,  subject  to  the  vendor's 
lien.     If  a  mortgagor  sells  a  part  of  the  mortgaged  lands, 
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subject  to  the  mortgage,  the  part  which  he  retains,  and  the 
part  sold,  are  ratably  liable  to  the  mortgage  debt.  Henry, 
having  purchased  subject  to  the  vendor's  lien,  has  no  claim 
to  a  preference  over  the  devisees.  The  equities  between 
them  are  equal,  and  equality  of  burden  becomes  equity. 
Their  several  parcels  are  liable  to  contribute  in  proportion  to 
their  respective  values.  In  such  case,  the  principle  of  con- 
tribution applies.  The  same  observations  apply  to  F.  W. 
Maddox's  part,  he  being  a  mere  volunteer. — 2  Lead.  .  Cas. 
Eq.  304.  "When  the  deeds  to  the  successive  grantees  are 
not  waiTanty,  or  equivalent  thereto,  but  simply  purport  tQ 
convey  the  mortgagor's  title,  right  and  interest  in  the  par- 
cels, the  intention  is  clear,  that  the  grantees  respectively  as- 
sume their  portions  of  the  burden." — 3  Pom.  Eq.  Jur. 
§  1225. 

The  remaining  question  relates  to  the  equities  between  C. 
B.  Maddox  and  the  other  parties.  The  interest  of  the  testa- 
tor in  the  "Mill  tract"  was  specially  charged  with  the  pay- 
ment of  his  debts,  and  sold  for  that  purpose.  C.  B.  Mad- 
dox became  the  purchaser.  The  payment  of  the  purchase- 
money  of  the  "Mill  tract,"  and  its  application  to  the  debts, 
would  have  relieved  the  land  of  the  vendor's  lien,  and  the 
devisees  and  Henry  would  have  received  their  parts  or 
parcels  free  of  incumbrance.  C.  B.  Maddox  owes  now,  on 
account  of  the  purchase-money,  more  than  enough  to  pay  the 
amount  of  the  decree  of  sale.  Being  aware  that  the  "Mill 
tract"  was  specially  charged  and  sold  to  pay  the  debts  of  the 
testator,  hi^  purchase  imposed  an  obligation  to  furnish  the 
money  for  that  purpose,  and  thus  relieve  the  balance  of  the 
land.  It  is  still  his  legal  and  equitable  duty  to  pay  what  he 
owes  in  exoneration  of  the  other  parcels.  Says  Mr.  Pome- 
roy:  "Although  the  deeds  are  warranties,  so  that  the  doc- 
trine will  otherwise  apply,  any  particular  grantee  may,  by 
his  subsequent  omissions,  or  by  his  subsequent  dealings  with 
other  parties,  disturb  the  order  of  the  equities  in  his  own 
favor,  and  create  equities  in  behalf  of  other  owners,  and 
even  render  his  own  primarily  liable  as  between  all  the 
grantees." — 3  Pom.  Eq.  Jur.  §  1225.  It  would  be  inequi- 
table to  allow  him,  by  his  failure  to  pay  the  purchase-money 
for  the  "Mill  tract,"  to  throw  the  burden  of  the  vendor's 
lien  on  the  other  owners,  and  be  himself  relieved.  The 
other  parties  have  a  superior  equity,  and  in  adjusting  the 
equities  between  them,  the  court  should  direct  his  land  to  be 
first  sold. 
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In  determining  the  proportions  which  should  be  contrib- 
uted by  the  parcels  owned  by  Henry,  F.  W.  Maddox  and  the 
devisees,  the  court  will  be  governed  by  the  rule  settled  in 
Mo.  &  Mar.  Dock  &  Mid.  Ins.  Co.  v.  Huder,  35  Ala.  713. 

Reversed  and  remanded. 


Calera  Land  Co.  v.  Brinkerhoff. 

Action   for    Trespass  to  Realty. 

I.  Competency  of  party  to  testify  to  handwriting  of  subscribing  witness 
to  deed. — A  party  to  the  suit,  who  is  the  jrrantee  in  a  deed  which  he 
offers  in  evidence,  may  testify  to  the  handwriting  of  the  subscribing 
witness  (Code,  ^  2765),  on  making  satisfactory  proof  as  to  his  failure  to 
produce  the  witness  himself. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  W.  E.  Brinkerhoff,  against 
the  Calera  Land  Company,  a  private  corporation,  and  Arthur 
Adams,  its  agent  as  alleged;  was  commenced  on  the  5th 
Majch,  1887,  and  sought  to  recover  damages  for  an  alleged 
trespass  on  land.  The  defendants  pleaded  the  general  issue, 
and  several  special  pleas,  on  which  issue  was  joined.  "On 
the  trial,"  as  the  bill  of  exceptions  states,  "the  plaintiff 
offered  in  evidence  a  quit-claim  deed  for  the  premises,  from 
David  Adams  to  himself;  which  deed  not  having  been  reg- 
istered, the  court  held  that  it  must  be  proved  by  the  sub- 
scribing witness  thereto,  O.  W.  Buck  The  plaintiff  was 
then  called  as  a  witness  in  his  own  behalf,  and  the  absence 
of  said  subscribing  witness  was  accounted  for  by  him ;  and 
the  plaintiff  himself  was  then  offered  as  a  witness  to  prove 
the  handwriting  of  the  subscribing  witness  to  said  deed. 
The  defendants  objected  to  the  plaintiff's  thus  testifying,  on 
the  ground  that  he  was  a  party  to  the  suit."  The  court 
overruled  the  objection,  and  allowed  plaintiff  to  testify  as 
proposed ;  to  which  ruling  the  defendants  excepted,  and  they 
now  assign  it  as  error. 

W.  E.  Oliver,  for  appellants. 

Troy,  Tompkins  &  London,  contra. 
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McCLELLAN,  J. — The  only  question  presented  by  this 
record  goes  to  the  competency  of  a  party  to  prove  the  hand- 
writing of  an  attesting  witness  to  a  deed,  the  failure  to  in- 
troduce the  latter  being  properly  accounted  for.  We  enter- 
tain no  doubt  of  the  correctness  of  the  action  of  the  court 
below  in  allowing  the  plaintifif  to  testify  to  the  handwriting 
of  the  absent  attesting  witness.  Section  2765  of  the  Code 
removes  all  objection  to  the  competency  of  witnesses  predi- 
cated on  interest,  or  the  fact  of  their  being  parties  to  the 
record,  with  certain  exceptions,  within  which  the  testimony 
involved  here  clearly  does  not  fall;  and  a  party  may  testify 
to  any  material,  relevant  fact  not  falling  within  these  excep- 
tions.— Dam's  V.  Tarver,  68  Ala.  98 ;  Gold  Life  Ins,  Co,  v. 
Sledge,  62  Ala,  566;  O'Neal  v,  Reynolds,  42  Ala.  197. 

This  is  not  the  question  of  the  competency  of  an  attesting 
witness  to  a  deed  in  his  favor,  and  is  not  within  the  decision 
in  Coleman  v.  State,  where  it  was  essential  to  produce  or 
account  for  the  absence  of  the  subscribing  witnesses,  before 
other  evidence  of  execution  could  be  received,  and  it  appeared 
that  the  donee  and  two  others  had  attested  the  execution  of 
the  instrument  The  absence  of  the  other  attesting  witnesses 
was  not  accounted  for,  but  it  was  proposed  to  satisfy  the  rule 
requiring  at  least  one  of  such  witnesses  to  be  introduced,  or 
sufficient  reason  shown  for  a  failure  to  do  so,  by  offering  the 
grantee ;  and  the  exclusion  of  this  witness  was  held  proper, 
not  because  he  was  incompetent  to  testify  to  any  fact  at 
issue  in  the  cause,  but  on  the  ground  that  he  was  incapacitated 
to  be  an  attesting  witness,  and  his  introduction  as  such  did 
not  fulfill  the  requirements  of  the  rule. — Coleman  v.  State, 
79  Ala.  50. 

Affirmed. 


W    4281 
95    5831 

Kyle  V.  Perdue.  (i|_^ 

Bill  in  Equity  for   Foreclosure  of  Mortgage,  or   Deed  of 

Trust. 

1.  Written  instrument  operating  partly  as  deed^  and  partly  as  will. 
A  written  instrument  in  the  form  of  a  deed,  signed  by  the  grantor, 
attested  by  two  witnesses,  and  probated  as  a  deed ;  by  which  the 
grantor,  reciting  her  physical  incapacity  to  look  after  and  care  for  her 
property,  her  desire  to  have  it  cared   for  during  her  life,  to  make  pro- 
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vision  for  her  comfort  and  welfare  during  life,  and  the  further  purpose 
of  disposing  of  her  property,  and  having  the  utmost  confidence  in  the 
grantees,  and  for  the  further  consideration  of  one  dollar  in  hand  paid 
by  them,  bargains,  sells  and  conveys  to  them,  by  present  words,  all  her 
property  of  every  kind  and  description,  to  them  and  their  assigns  for- 
ever, *'in  trust  nevertheless,  and  upon  the  uses  and  purposes  herein- 
after mentioned'* — namely,  to  take  charge  of  said  property,  collect  and 
receive  the  rents  and  profits,  keep  the  property  in  good  repair,  pay  all 
taxes  and  other  charges  or  assessments  against  it,  and  pay  the  residue 
to  the  grantor  during  life, — vests  in  the  grantees  a  present  right,  inter- 
est, and  legal  title  to  all  the  property,  but  charged  with  a  trust  for  the 
uses  and  purposes  specified;  althougl)  a  subsequent  provision  is  added, 
which  is  testamentary  in  its  character,  and  can  only  take  effect  after 
the  death  of  the  grantor — ^namely,  that  after  her  death  the  property 
**8hall  revert"  to  the  grantees  in  fee  simple,  in  equal  shares;  and 
further,  that  in  consideration  of  services  rendered  by  them  to  her,  and 
also  one  dollar  in  hand  paid,  she  sells  and  conveys  to  them  all  the  prop- 
erty of  which  she  may  (tie  seized  and  possessed,  **hereby  revoking  all 
other  arrangements,  either  verbal  or  written,  as  to  the  disposition  of 
my  [her]  property." 

2.  Foreclosure  of  mortgage  by  trustee  of  tenant  for  life, — As  a  general 
rule,  when  a  person  holds  the  legal  title  to  property,  charged  with 
the  duty  of  accounting  for  the  rents  and  profits  to  a  tenant  for  life,  he  is 
a  trustee  to  that  extent,  and  has  no  power  to  change  the  status  of  the 
property,  except  possibly  in  extreme  cases,  subject  to  the  direction  and 
approval  of  a  court  of  equity;  yet,  where  the  widow  and  sole  devisee  of 
a  deceased  mortgagor,  and  grantor  in  a  deed  of  trust  in  the  nature  of 
a  mortgage,  has  conveyed  all  of  her  property  to  trustees,  with  a  life  in- 
terest in  herself  in  the  rents  and  profits  after  payment  of  taxes,  repairs, 
ikc.f  and  a  testamentary  provision  in  their  favor  after  her  death,  the 
trustees  may  maintain  a  bill  to  foreclose  the  mortgage,  and  the  court 
may,  if  necessary  to  prevent  danger  from  conversion  of  the  trust  fund, 
require  proper  security  for  the  income  during  her  life. 

3.  Parties  to  bill, — ^The  trustee  in  a  mortgage,  or  deed  of  trust  in  the 
nature  of  a  mortgage,  where  the  mortgage  debt  has  been  bequeathed 
and  devised  by  the  defendant  mortgagee  to  his  widow,  and  she  has  con- 
veyed all  of  her  property  to  trustees,  charged  with  the  payment  of  taxes, 
repairs,  &c.,  and  the  residue  of  the  rents  and  profits  payable  to  herself 
for  life,  with  a  testamentary  provision  in  favor  of  the  trustees  after  her 
death,  may  join  with  the  said  trustees  in  a  bill  to  foreclose  the  mort- 
gage, against  the  widow  and  the  mortgagor. 

Appeal  from  the  Chancery  Court  of  Etowah. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  8th  February,  1887, 
by  W.  H.  Denson  as  trustee,  and  R.  B.  Kyle  and  Sam. 
Henry,  against  Daniel  Liddell  and  wife,  and  Mrs.  Augusta 
E.  Perdue,  deceased;  and  sought  to  foreclose  a-  mortgage, 
or  deed  of  trust  in  the  nature  of  a  mortgage,  which  said 
Liddell  and  wife  had  executed  to  said  W  J.  Perdue  in  his 
life-time,  conveying  a  quarter-section  of  land  as  security  for 
a  note  of  3153.25,  dated  April  11th,  1884,  and  payable  April 
9th,  1886.  W.  J.  Perdue  died  at  a  time  not  stated  in  the 
record,  and  his  last  will  and  testament  was  duly  admitted  to 
probate  on  the  19th  January,  1885,  by  which  he  bequeathed 
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and  devised  all  of  his  property,  by  very  general  words  of 
description,  to  his  widow,  Mrs.  Augusta  E.  Perdue,  whom 
he  appointed  executrix,  and  relieved  her  of  giving  bond. 
Mrs.  Perdue  qualified  as  executrix,  and  on  the  9th  August, 
1886,  she  executed  an  instrument  of  writing,  a  copy  of  which 
was  made  an  exhibit  to  the  bill,  and  which  was  in  these 
words: 

"State  of  Alabama,  Etowah  County:  This  indenture,  made 
this  9th  day  of  August,  1886,  between  Augusta  E.  Perdue, 
of  the  State  and  county  aforesaid,  of  the  first  part,  and  R. 
B.  Kyle  and  Sam.  Henry,  of  said  county  and  State,  of  the 
second  part,  wUnesseih^  that  whereas  the  said  Augusta  E. 
Perdue,  being  in  feeble  health,  but  of  sound  mind,  and  un- 
able to  look  after  and  care  for  her  property,  and  being  de- 
sirous of  having  her  property  cared  for  during  her  natural 
life,  and  to  make  provision  for  her  comfort  and  welfare 
during  her  natural  life,  and  for  the  further  purpose  of  dis- 
posing of  my  property,  real,  personal  and  mixed,  and  having 
the  utmost  confidence  in  my  friends,  B.  B.  Kyle  and  Sam. 
Henry ;  now,  therefore,  in  consideration  of  the  sum  of  one 
dollar  in  hand  paid  by  the  said  R.  B.  Kyle  and  Sam.  Henry, 
the  receipt  of  which  is  hereby  acknowledged,  hath  this  day 
bargained,  sold,  released,  conveyed  and  confirmed,  and  by 
these  presents  doch  bargain,  sell,  release,  convey  and  con- 
firm, unto  the  the  said  K  B.  Kyle  and  Sam.  Henry,  all  my 
property,  real,  personal,  and  mixed,  together  with  the  tene- 
ments, hereditaments,  and  appurtenances  thereunto  belong- 
ing, and  the  reversions,  remainder,  rents,  issues  and  profits 
thereof;  also,  all  the  estate,  right,  title,  interest,  claim  and 
demand  whatsoever  of  the  said  party  of  the  first  part,  in  the 
above  described  propeiiiy ;  to  have  and  to  hold,  unto  the  said 
R.  B.  Kyle  and  Sam.  Henry,  and  their  assigns  forever;  in 
trust  nevertheless,  and  upon  the  uses  and  purposes  herein- 
after mentioned,  namely,  first,  to  take  charge  of  said  property, 
take,  collect  and  receive  the  rents,  issues  and  profits  thereof, 
and  out  of  the  proceeds  to  keep  the  said  premises  in  good 
order  and  repair,  and  to  pay  all  charges,  taxes  and  assess- 
ments that  may  be  imposed  thereon,  and  pay  the  residue  to 
Augusta  E.  Perdue  during  her  life.  And  the  said  Augusta 
E.  Perdue  do  by  these  presents  hereby  stipulate,  and  it  is 
hereby  understood,  that  at  and  after  the  death  of  the  said 
Augusta  E.  Perdue,  the  property  above  mentioned  shall  re- 
vert to  the  said  R.  B.  Kyle  and  Sam.  Henry,  in  fee  simple, 
and  in  equal  shares;  and  for  and  in  consideration  of  valu- 
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able  services  rendered  to  me  by  the  said  E.  B.  Kyle  and 
Sam.  Henry,  and  the  further  sum  of  one  dollar  to  me  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowledged,  I  do  here- 
by grant,  bargain,  sell  and  convey  to  the  said  R  B.  Kyle 
and  Sam.  Henry  all  my  property,  real,  personal  or  mixed, 
that  I  may  die  seized  or  possessed,  together  with  all  the  ten- 
ements, hereditaments,  and  appurtenances  thereto  belonging ; 
to  have  and  to  hold  to  the  said  R.  B.  Kyle  and  Sam.  Henry, 
in  equal  shares,  and  to  their  assigns  forever,  less  one-eighth 
of  an  acre  each  to  be  given  to  Ellen  Anderson  and  Bookie 
Whorton.  And  the  said  K.  B.  Kyle  and  Sam.  Henry  are 
charged  with  the  duty  of,  and  are  hereby  fully  authorized 
to  lay  off  to  Ella  Anderson  one-eighth  of  an  acre  of  land,  in- 
cluding the  building  now  occupied  by  her,  and  one-eighth 
o£  an  acre  of  land  to  Bookie  Whorton,  including  the  build- 
ing now  occupied  by  her,  and  to  execute  deeds  in  fee  simple 
to  each  of  them  for  said  land ;  and  I  hereby  revoke  all  other 
arrangements,  either  verbal  or  written,  as  to  the  disposition 
of  my  property.  In  witness  thereof,  I  have  hereunto  set  my 
hand  and  seal,  the  day  and  date  above  written.  Erasures 
on  the  19th  and  20th  lines  of  second  page  made  before  sign- 
ing." (Signed  by  Mrs.  Perdue,  under  seal,  attested  by  two 
subscribing  witnesses,  and  admitted  to  record  as  a  deed, 
December  7th,  1886,  on  proof  by  one  of  the  subscribing 
witnesses. ) 

The  bill  alleged  that  the  complainants  had  never  had 
possession  of  the  note  secured  by  the  mortgage,  and  had  not 
been  able  to  find  it  after  diligent  search ;  and  that  Kyle  and 
Henry  had  requested  Denson,  in  writing,  to  foreclose  the 
mortgage.  Mrs.  Perdue  was  made  a  defendant  both  indi- 
vidually and  as  executrix,  and  she  filed  a  demurrer  to  the 
bill,  assigning  numerous  grounds.  The  chancellor  sustained 
the  demurrer,  on  these  grounds:  1st,  that  the  written  instru- 
ment was  testamentary  in  its  character,  and  gave  the  com- 
plainants, Kyle  and  Henry,  no  present  or  vested  interest  in 
the  property ;  2d,  that,  even  if  the  instrument  operated  as  a 
deed,  the  interest  or  estate  conveyed  to  Kyle  and  Henry  was 
charged  with  certain  trust  duties,  and  the  bill  did  not  show 
that  they  had  ever  accepted  the  trust;  3d,  that,  even  if  they 
had  accepted  the  trust,  they  had  no  right  to  foreclose  the 
mortgage,  thereby  changing  the  stains  of  the  property, 
against  the  consent  of  the  grantor.  The  complainants  ap- 
peal from  this  decree,  and  here  assign  it  as  error. 

Liddell   and   wife   made  no  defense  to  the  suit,  and  by 
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written  agreement,  entered  of  record  in  this  court),  consented 
that  the  case  might  proceed  as  if  a  decree  pro  canfesso  had 
been  entered  against  them. 

W.  H.  Denson,  and  Watts  &  Son,  for  appellants. — (1.) 
The  writing  executed  by  Mrs.  Perdue  to  Kyle  and  Henry, 
though  some  of  its  provisions  may  be  regarded  as  testament- 
ary, is  in  form  and  purpose  a  deed,  and  conveys  to  the 
grantees,  for  valuable  consideration,  a  present  estate  and  in- 
terest ;  vesting  in  them  the  legal  title  to  the  property,  but 
charged  with  certain  trusts. — Golding  v,  Golding,  24  Ala. 
122 ;  Strong  v.  Gregory^  19  Ala.  146 ;  Pollard  v.  Maddox, 
28  Ala.  321;  Com^  x\  Bankhead,  70  Ala.  136;  Bryant  v. 
Bryant,  35  Ala.  315;  Mc  Piter  son  v.  Harris,  59  Ala.  620; 
Ecington  V.  Smith,  66  Ala.  398;  Mason  v,  Ala.  Iron  Co, 
73  Ala.  270;  Carnjybellv,  Gilbert.  57  Ala.  569;  Jmkins  v. 
Cooper,  50  Ala.  419;  Kyle  v,  Bellenger,  79  Ala.  516;  Bry^ 
aniv.  Stephens,  58  Ala.  636;  Rice  v.  Rice,  68  Ala.  216; 
Daniel  v.  Hill,  52  Ala.  430;  Trawick  v,  Davis,  85  Ala.  342; 
Hall  V.  Burkham,  59  Ala,  349 ;  Jordan  v.  Jordan,  65  Ala. 
301;  Elmore  v.  Mustin.  28  Ala.  309;  Bolman  v.  Overall, 
80  Ala.  451;  Nelson  v.  Manning,  53  Ala.  549.  (2.)  If  the 
latter  provisions  of  the  instrument  are  inconsistent  with  the 
former,  the  former  must  prevail. — Petty  v.  Boothe,  19  Ala. 
634;  Gould  v.  Woniack,  2  Ala.  83;  12  N.  W.  Rep.  382; 
4Greenl.  Cruise,  pp.  300-07.  (3.)  The  filing  of  this  bill 
shows  a  suflScient  acceptance  of  the  trust. — 80  Ala.  165. 
(4.)  The  proper  parties  ai'e  joined. — Hitchcock  v.  U,  S, 
Bank,  7  Ala.  425;  Owen  v.  Bankhead,  76  Ala.  143. 

DoBTCH  &  Martin,  contra,  contended  (1)  that  the  instru- 
ment was  testamentary ;  (2)  that,  if  it  could  operate  at  all 
as  a  deed,  it  showed  only  a  voluntary  executory  trust,  which 
a  court  of  equity*  would  not  enforce ;  (3)  that  it  gave  Kyle 
and  Henry,  as  trustees,  no  power  to  foreclose  the  mortgage ; 
(4)  that  it  was  void  for  uncertainty.  They  cited  2  Ala. 
152;  6  Ala.  631;  35  Ala.  628;  42  Ala.  365;  65  Ala.  305; 
28  Ala.  313;  5  Amer.  Rep.  530;  Perry  on  Trusts,  436. 

STONE,  C.  J. — The  points  at  issue  in  this  cause  arise 
mainly  out  of  a  written  instrument,  bearing  date  August  9, 
1886,  and  signed  by  Augusta  E.  Perdue.  One  of  the  con- 
troverted questions  is,  whether  that  instrument  is  a  deed  or 
a  will.  It  was  drawn  manifestly  by  an  inexperienced 
draughtsman.     The  reporter  will  set  it  out  in  extenso. 


Digitized  by 


Googk 


426  SUI^BteMt!  COtTBt  [bec.terto, 

[Kyle  V.  Perdue.] 
The  conveyance  has  many  of  the  characteristics  of  a  deed 
of  bargain  and  sale.  It  twice  recites  a  consideration.  In 
one  place,  the  language  is,  *'in  consideration  of  the  sum  of 
one  dollar  in  hand  paid  by  the  said  B.  B.  Kyle  and  Sam. 
Henry,  the  receipt  of  which  is  hereby  acknowleged."  In 
the  other  place,  the  recital  is,  "for  and  in  consideration  of 
valuable  services  rendered  to  me  by  the  said  B.  B.  Kyle  and 
Sam.  Henry,  and  the  further  sum  of  one  dollar  to  me  in 
hand  paid,  the  receipt  of  which  I  do  hereby  acknowledge." 
Now,  each  of  these  recitals  is  of  a  consideration  deemed 
valuable  in  the  law,  as  distinguished  from  one  merely  good. 
Each  would  authorize  proof  of  other  valuable  consideration 
in  aid  of  it ;  and  each  is  sufficient  to  uphold  a  conveyance, 
when  not  assailed  by  creditors. — Houston  v,  Blackma7i^ 
66  Ala.  559;  Tidwiler  v.  Munford,  68  Ala.  124.  The  in- 
strument has  many  other  properties  of  a  deed.  The  follow- 
ing are  some  of  them:  "Hath  this  day  bargained  and  sold, 
released,  conveyed  and  confirmed,  and  by  these  presents 
doth  bargain,  sell,  release,  convey  and  confirm"  &c.  "To 
have  and  to  hold  unto  the  said  B.  B.  Kyle  and  Sam  Henry, 
and  their  assigns  forever ;  in  trust  nevertheless,  and  upon 
the  uses  and  purposes  hereinafter  mentioned,  namely: 
First,  to  take  charge  of  said  property,  to  take,  collect  and 
receive  the  rents,  issues  and  profits  thereof,  and  out  of  the 
proceeds  to  keep  the  said  premises  in  good  order  and  re- 
pair, and  to  pay  all  charges,  taxes  and  assessments  that  may 
be  imposed  thereon,  and  pay  the  residue  to  Augusta  E.  Per- 
due duidng  her  life."  There  are  many  other  expressions 
and  clauses  which  properly  pertain  to  deeds,  and  do  not  to 
wills. 

Under  the  instrument,  Kyle  and  Henry  are  to  take  charge 
of  the  property,  collect  the  rents,  and  look  after  the  taxes 
and  repairs — all  in  the  life-time  of  Mrs.  Perdue.  This  gives 
to  the  instrument  a  large  operation  during  the  life-time  of 
the  maker,  and  stamps  it  a  deed,  not  a  will.  We  have  so 
often  and  so  recently  considered  the  diflFerences  which  dis- 
tinguish the  one  instrument  from  the  other,  that  we  consider 
it  unnecessary  to  repeat  them. — Trawick  v,  Davis,  85  Ala. 
342;  Sharp  v.  Hall,  86  Ala.  110;  Oriffith  v.  Marsh,  86  Ala. 
302;  8.  c,  5  So.  Bep.  569;  Elmore  v.  MiisUn,  28  Ala.  309; 
Jordan  v.  Jordan,  65  Ala.  301. 

We  hold,  then,  that  Mrs.  Perdue's  conveyance  vested  in 
Kyle  and  Henry,  at  the  time  of  its  execution,  the  title  to  the 
property  she  then  owned ;  but  the  title  was  received  by  them 
Vol.  lzzzvii. 
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clothed  with  a  trust,  and  that  trust  was  so  stamped  upon  it 
in  the  face  of  the  title-papers,  that  it  would  follow  the  prop- 
erty into  whose  hands  soever  it  might  go.  The  trust  was, 
that  they  should  have  power  to  collect  the  rents,  issues  and 
profits,  pay  the  taxes,  and  keep  up  the  repairs ;  and  any  excess 
of  rents,  issues  and  profits  beyond  this,  they  were  bound  to 
account  for  and  pay  to  Mrs.  Perdue.  That  was  absolutely 
hers.  And  if  any  of  the  profits  accruing  to  her  under  this 
provision,  or  any  property  in  which  it  may  be  invested, 
should  remain  undisposed  of,  or  unconsumed  at  the  time  of 
her  death,  this  will  have  become  property  of  her  estate,  and, 
possibly,  will  not  vest  in  Kyle  and  Henry,  by  virtue  of  the 
conveyance  as  a  deed.  The  clause  of  the  instrument  in 
reference  to  such  remaining  income  and  profits  can,  prob- 
ably, take  effect  only  as  a  testament. — Kinnehrew  v,  Kinne- 
brew,  35  Ala.  628. 

We  have  shown  above  that  the  title  to  all  the  property 
which  Mrs.  Perdue  owned  at  the  time  she  executed  the 
instrument,  vested  at  once  in  Kyle  and  Henry,  incumbered 
with  a  trust  during  the  life  of  the  grantor.  Of  what  that 
property  consists,  save  the  single  item  involved  in  this  suit, 
we  are  not  informed.  The  general  rule  is,  that  one  who 
holds  property  charged  with  the  duty  of  accounting  to 
another  for  the  income  and  profits,  is  to  that  extent  a  trustee, 
and  subject  to  the  disabilities,  of  a  trustee.  He  has  no 
power  to  change  the  siuhis  of  the  property,  except,  possibly, 
in  extreme  cases,  subject  to  the  approval  and  direction  of 
the  Chancery  Court.— 2  Pom.  Eq.  §§  1062,  1065,  1067. 

When  Mrs.  Perdue  executed  the  deed,  she,  under  the  pro- 
visions of  her  husband's  will,  had  become  the  owner  of  a 
debt  due  from  Liddell,  secured  by  a  trust  deed  on  land,  in 
which  Denson  was  named  the  trustee.  The  debt  was  due 
and  payable  April  9,  1886,  and  the  trust  deed  provides, 
that  should  any  part  of  said  debt  remain  due  and  unpaid  at 
maturity,  then,  upon  the  written  request  of  Perdue,  the  payee 
of  the  note,  his  agent  or  attorney,  Denson,  the  trustee,  was 
required  to  take  possession  of  the  land,  and,  after  advertising, 
sell  the  same  and  pay  the  debt.  The  present  bill  was  filed 
in  February,  1887,  and  avers  that  Kyle  and  Henry,  claiming 
to  be  owners  of  the  debt  and  its  security,  had  notified  Den- 
son, in  writing,  to  foreclose  the  deed  and  collect  the  money. 
The  bill  is  filed  in  the  name  of  Kyle,  Henry  and  Denson  as 
complainants,  and  makes  Liddell  and  wife  and  Mrs.  Perdue, 
defendants.     Liddell  and  wife  offered  no  defense  to  the  suit. 
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Mrs.  Perdue  demurred  to  the  bill,  and  the  chancellor  sus- 
tained the  demurrer,  holding  that  Kyle  and  Henry  have  no 
power  to  foreclose  the  trust  deed,  or  mortgage. 

A  mortgage  of  land  to  secure  the  payment  of  a  debt, 
creates  a  peculiar  estate.  While  it  vests  a  legal  title  in  the 
mortgagee,  upon  which  he  can  maintain  an  action  at  law 
against  the  mortgagor,  it  does  not  make  him  a  freeholder. 
On  his  death,  it  does  not  descend  to  his  heir,  as  land  held 
by  him  in  absolute  right  descends.  The  naked  legal  title 
may  descend  to  the  heir;  but  the  latter  receives  and  holds 
it,  not  as  his  own  property,  but  as  security  for  the  debt, 
which  is  payable  to,  and  demandable  by  the  personal  repre- 
sentative. When  the  debt  is  paid,  the  purposes  of  the  mort- 
gage are  accomplished,  and  the  right  to  the  land  (but  not 
always  the  title)  revests  in  the  mortgagor,  who  has  all  the 
while  been,  as  to  the  whole  world,  except  the  mortgagee,  the 
freeholder,  entitled  to  all  the  rights  and  privileges  which 
freehold  confers.— 3  Brick.  Dig.  645,  §  177.  Mrs.  Perdue's 
property,  then,  was  not  the  land  conveyed  by  Liddell's  mort- 
gage. It  was  Liddell's  debt,  secured  by  the  mortgage  or 
trust  deed. 

The  loan  of  money  on  mortgage  security,  the  debt  having 
a  long  time  to  run,  as  simply  an  interest-bearing  investment, 
has  not  been  common  with  us.  We  find  nothing  in  the  Lid- 
dell  mortgage  which  induces  us  to  think  such  was  the  inten- 
tion in  this  case.  We  regard  it  as  an  ordinary  debt  from 
Liddell  to  PerduQ,  secured  by  a  deed  of  trust  on  land.  It 
gives  to  Perdue,  the  beneficiary,  neither  title  to  the  land, 
nor  the  right  to  take  possession  of  it.  It  gives  to  Denson, 
the  trustee,  the  right  to  take  possession  after  default,  but 
only  on  written  request,  and  for  the  purpose  of  sale  under 
the  power  in  the  trust  deed.  Nothing  in  said  about  default 
in  payment  of  interest.  That  the  debt,  if  uncollected,  would 
increase,  goes  without  sayings,  and  we  have  nothing  from 
which  to  infer  the  security  would  increase  in  value.  On  the 
face  of  the  proceedings,  the  debt  appears,  prima  facie^  to  be 
of  a  class  which  it  is  safest  to  collect,  rather  than  indulge ; 
and  we  fail  to  find  anything  tending  to  show  that  Kyle  and 
Henry  are  abusing  the  trust  or  powers  the  deed  confers 
upon  them.  If  there  be  danger  or  risk  in  allowing  them  to 
convert  a  chose  in  action  into  money,  the  chancellor  can  pro- 
vide against  that,  by  requiring  security,  or  so  securing  the 
fund  as  that  Mrs.  Perdue  shall  enjoy  its  income  for  her  life. 
Dunham  v.  Milhous,  70  Ala.  51)6. 
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There  is  no  misjoinder  of  parties  complainant. — Hiichcock 
V.  U,  S.  Bank,  7  Ala.  386. 

The  chancellor  erred  in  sustaining  the  demurrer  to  the 
bill  as  amended. 

Reversed  and  remanded. 


Dudley  v.  Collier  &  Pinckard. 

Adio7i  for  Compensation  under  Special  Coniraci, 

1.  Foreign  corporations;  constitutional  and  statutory  restrictions  on 
right  to  do  business  here;  action  by  agent  on  contract  violative  of. — An  agent 
of  a  foreign  corporation  engaged  in  the  business  of  lending  money  on 
mortgages,  not  having  complied  with  the  conditions  imposed  by  consti- 
tutional and  statutory  provisions  on  the  right  to  do  business  in  this 
State  (Const.  Ala  ,  Art.  xiv,  §  4 ;  Sesa.  Acts  1886-7,  pp.  102-04),  can 
not  maintain  an  action  to  recover  compensation  agreed  to  be  paid  him 
for  procuring  a  loan  from  the  corporation. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  John  Moore. 

Watts  &  Son,  and  Williamson  &  Williams,  for  appellant, 
cited  Arner.  C7.  Tel  Co.  v.  Western  U.  Tel  Co,,  67  Ala.  26; 
Smith  V.  Insurance  Co,,  4  Ala.  558;  Lindsey  v,  McOehee, 
6  Ala.  16;  Morrell  v.  Quarles,  35  Ala.  544;  Walker  v, 
Gregory,  36  Ala.  180;  Oxford  Iron  Co.  v.  Spradley,  46  Ala. 
98,  and  51  Ala.  171;  Speed  v,  Cocke,  57  Ala.  209;  Ware  v, 
Janes,  61  Ala.  288;  Pac.  Ouano  Co,  v.  Dawkins,  57  Ala.  115; 
Mullen  V,  Pac.  Guano  Co.,  6(5  Ala.  582;  Robertson  v.  Hayes, 
83  Ala.  290;  Woods  v.  Armstrong,  54  Ala.  150;  Lee  v. 
Cassen,  61  Ala.  312;  Chitty  on  Contracts,  982,  note;  2 
Parsons  on  Contracts,  673-4;  Robertson  v.  Robinson,  65  Ala. 
610;  Ware  v.  Curry,  67  Ala.  274;  Tol(^  v.  Armstrong, 
11  Wheat.;  13  Amer.  Eep.  737;  44  Penn.  St.  9. 

EoQUEMORE,  White  &  Long,  and  W.  E.  Houghton,  contra. 

80MEEVILLE,  J.— The  suit  is  brought  by  the  appellees, 
for  a  stipulated  compensation  agreed  to  be  paid  them  by  the 
appellant,  Dudley,  for  services  rendered  in  procuring  a  loan 
of  money  for  his  use. 

The  court  sustained  a  demurrer  to  the  sixth,  seventh  and 
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ninth  pleas  jointly,  and  this  ruling  is  assigned  as  error.  If 
either  of  these  pleas  constituted  a  good  defense,  the  ruling  is 
erroneous. 

The  sixth  plea  avers  that  "the  loan  and  contract  of  bor- 
rowing were  to  be  made  with  a  foreign  corporation,  company 
or  association,  having  no  authority  to  do  any  business  within 
the  State  of  Alabama,  and  that  an  agreement  to  pay  the  bor- 
rowed money  and  interest  thereon,  and  to  make  a  mortgage 
upon  lands  in  this  [Lowndes]  county  [Alabama],  was  to  be 
made  with  a  foreign  corporation,  located  in  Great  Britain, 
known  as  the  of  London,  England; 

and  the  said  corporation  had  no  known  place  of  business,  nor 
authorised  agent  within  the  State  of  Alabama,  and  had  never 
been  authorized,  under  the  laws  of  Alabama,  to  do  business 
within  the  State  of  Alabama,  and  that  the  plaintiffs  were  in 
fact  the  agents  of  such  corporation." 

It  is  declared  in  Art.  XIV,  section  4  of  our  present  Con- 
stitution, that  **no  foreign  corporation  shall  do  any  business 
in  this  State,  without  having  at  least  one  known  place  of 
business,  and  an  authorized  agent  or  agents  therein." — 
Const.  1875,  Art.  XIV,  §  4.  We  have  construed  this  to  be 
a  police  regulation,  "just  as  much,"  we  said,  "a  police  regu- 
lation for  the  protection  of  the  property  interests  of  the  citi- 
zens of  the  State,  as  a  law  forbidding  vagrancy  among  its 
inhabitants."— .4 mr?\  Un,  Tel  Co.  v.  Wcsi.  Un.  Tel  Co., 
67  Ala.  20;  s.  c,  42  Amer.  Rep.  90.  The  General  Assem- 
bly passed  an  act  approved  February  28,  1887,  to  give  force 
and  effect  to  this  section  of  the  Constitution,  in  which  it  re- 
quired that  every  foreign  corporation  or  company,  before  en- 
gaging in  business  in  this  State,  shall  file  in  the  office  of  the 
Secretary  of  State  an  instrument  in  writing,  under  seal  of 
such  company,  and  signed  officially  by  the  president  and  sec- 
retary, ''designating  at  least  one  known  place  of  business  in 
the  State,  and  an  authorized  agent  or  agents  residing  there- 
at." It  is  declared  that  "it  shall  not  be  lawful"  for  any  per- 
son to  act  as  agent,  or  transact  any  business,  directly  or  in- 
directly, for  or  on  behalf  of  any  such  company  or  corpora- 
tion, until  this  requirement  is  complied  with.  Any  one  who 
shall  act  as  such  agent,  or  transact  any  business  for  such  for- 
eign company,  without  having  first  complied  with  such  re- 
quirement, is  subjected  a  penalty  of  five  hundred  dollars, 
payable  to  the  State.  The  company  itself  that  transacts  or 
engages  in  any  business  in  this  State,  before  filing  such  iu- 
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strument,  is  liable  to  a  penalty  of  one  thousand  dollars. — 
Acts  1886-87,  pp.  102-104. 

The  contract  for  services  here  sued  on  bears  date  March 
8th,  1887,  and  is  therefore  subsequent  to  the  foregoing  pro- 
hibitory enactment.  The  case,  then,  is  reduced  simply  to 
this,  assuming  the  facts  stated  in  the  plea  to  be  true,  as  ad- 
mitted by  the  demurrer.  The  plaintiffs  are  the  agents  of  a 
foreign  corporation,  which  has  failed  to  comply  with  the  re- 
quirements of  this  statute.  Neither  the  corporation  nor  the 
agents,  therefore,  are  authorized  to  transact  any  business  in 
Alabama.  A  loan  or  borrowing  of  money,  by  or  from  such 
company,  in  this  State,  is  an  unlawful  act,  subjecting  both 
the  agents  and  the  company  to  a  heavy  penalty.  The  ser- 
vices here  sued  for  are  for  the  doing  of  this  prohibited  act. 
The  consideration  of  the  defendant's  promise  is  an  act  in 
express  violation  of  the  Constitution  and  laws  of  Alabama. 
The  contract  to  pay  for  such  illegal  services  is  itself  neces- 
sarily illegal,  as  a  promise  made  in  consideration  of  an  act 
forbidden  by  law ;  and  being  executory,  the  courts  will  not 
lend  their  aid  to  its  enforcement. 

It  is  an  established  rule  of  law,  supported  by  uniform 
authority,  that  when  a  statute  goes  no  further  even  than  to 
impose  a  penalty  for  the  doing  of  an  act,  a  contract  founded  on 
stich  act  as  a  consideration  is  void,  although  the  statute  does 
not  pronounce  it  void,  nor  expressly  prohibit  it. —  Woods  v, 
Armsirong^  54  Ala.  150;  25  Amer.  Rep.  671,  and  notc%  675- 
678.  In  the  present  case,  there  is  both  a  penalty  and  an 
express  prohibition. 

In  Woods  t\  Armsirong,  supi^a,  it  was  accordingly  held, 
where  a  statute  of  this  State  imposed  a  penalty  for  selling 
any  fertilizer  which  had  not  been  inspected,  analyzed  and 
stamped  in  the  mode  prescribed  by  law,  a  note  given  for  the 
purchase-money  of  such  fertilizer  sold  in  violation  of  this 
requirement  was  void.  This  ruling  has  been  followed  by  us 
in  many  other  cases. 

In  Milton  v.  Hndrn,  32  Ala.  30,  a  note  given  for  the  lease 
of  a  ferry  was  held  void,  on  the  ground  that  the  lessor  had 
no  license,  and  the  running  of  an  unlicensed  ferry  was  pro- 
hibited under  penalty. 

In  Harrison  v.  Jones,  80  Ala.  412,  we  held  that  no  recov- 
ery could  be  had  for  medical  services  rendered  by  an  unli- 
censed physician,  the  practice  of  medicine  in  this  State 
without  such  license  being  impliedly  prohibited  by  a  penalty. 
This  ruling  rests  upon  the  general  principle,  that  when  a 
28 
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statute  forbids  under  a  penalty,  or  otherwise,  the  carrying  on 
of  any  particular  business  without  a  license,  a  contract  made 
for  services  rendered,  or  goods  sold,  in  violation  of  the  re- 
quirements of  such  statute,  is  void ;  especially  if  it  appears 
that  the  object  of  the  legislature  was  for  police  purposes, 
and  not  solely  for  the  purpose  of  raising  revenue;  or,  in 
other  words,  where  the  legislative  intent,  in  imposing  the  con- 
dition, was  ''the  maintenance  of  public  order  or  safety,  or 
the  protection  of  the  persons  dealing  with  those  on  whom 
the  condition  is  imposed."  Such,  at  least,  seems  to  be  the 
better  and  later  view,  sustained  by  the  more  recent  authori- 
ties.— 3  Amer.  &  Eng.  Ency.  Law,  872;  Bishop  on  Contr. 
§  547;  Greenhood  on  Public  Policy,  580-583.  Mr.  Whar- 
ton states  the  rule  as  follows:  "When  a  statute  imposes  a 
penalty,  not  as  a  tax,  but  as  a  punishment,  then  a  contract 
to  do  the  thing  on  which  the  penalty  is  imposed  is  ordina- 
rily unlawful;  and  so  when  an  act  is  absolutely  prohibited. 
And  when  conditions  on  the  exercise  of  a  business  are  im- 
posed in  a  statute  for  the  maintenance  of  public  order,  or 
the  protection  of  parties,  or  on  grounds  of  public  policy,  the 
contracts  by  such  persons,  in  violation  of  the  statute,  are 
void."—!  Whart.  Contr.  ^365;  Melchoir  v.  McCarty, 
11  Amer.  Rep.  005;  Rohcrfson  v.  Hays,  83  Ala.  290;  FrescoU 
V.  BaUershy,  119  Mass.  285;  Buxton  t\  Hamblen,  32  Me. 
448. 

In  the  present  case,  it  is  perfectly  manifest  that  the  act  of 
February  28,  1887,  above  cited,  does  not  contemplate  the  as- 
sessment of  the  penalties  imposed  for  revenue,  but  only  for 
punishment.  It  is  even  provided  that,  in  case  of  non-pay- 
ment of  such  penalties,  the  offending  party  shall  be  impris- 
oned, or  sentenced  to  hard  labor,  for  a  j)eriod  not  exceeding 
six  months. — Acts  188f)-7,  p.  10. 

The  case  of  Thorne  v.  Traveller's  /n.s.  Co.,  80  Penn.  St. 
15;  Amer.  Kep.  89,  is  one  not  unlike  this  in  principle.  The 
statutes  of  Pennsylvania  provided,  that  any  foreign  insur- 
ance company,  desiring  to  transact  business  in  that  State, 
should  first  appoint  a  resident  agent  in  that  State,  on  whom 
process  could  be  served,  and  file  in  the  oflSce  of  the  Auditor- 
General  a  certified  appointment  of  such  agent,  and  a  copy  of 
the  company's  charter.  A  written  application  for  a  license  to 
transact  business  in  the  State,  signed  by  such  agent,  was  also 
required  to  be  filed  in  some  public  office,  with  a  bond  of  the 
agent  with  a  specified  sum,  with  resident  securities,  approved 
in  the  mode  and  on    the  conditions   prescribed.     An   agent 
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who  transacted  any  insurance  business  in  the  State  for  such 
foreign  company,  without  previous  compliance  with  the  pro- 
visions of  the  statute,  including  the  procuring  of  the  license, 
was  made  guilty  of  a  misdemeanor,  and  subjected  to  a  fine  of 
five  hundred  dollars.  The  conditions  of  the  statute  not  having 
been  complied  with  by  the  plaintiff  insurance  company,  it 
was  held  that  a  suit  against  the  agents  and  the  sureties  on 
his  bond  would  not  lie,  for  moneys  collected  by  the  agent  in 
the  course  of  his  agency.  The  principle  on  which  this  con- 
clusion was  based  is,  that  the  doing  of  the  business  by  the 
agent  was  expressly  prohibited  by  the  statute,  and  was 
authoiized  by  the  company,  and  that  no  recovery  could  be 
had  on  the  bond  without  proving  that  the  company  and  the 
agent  had  both  violated  the  law;  or,  in  other  words,  without 
the  aid  of  the  illegal  transaction  the  company  had  no  case. 

Under  the  principles  settled  by  the  foregoing  authorities, 
to  which  many  others  might  be  added,  we  are  of  opinion 
that  the  facts  stated  in  the  sixth  plea  constituted  a  good  de- 
fense to  the  action,  showing  that  the  contract  of  loan  was  one 
in  violation  of  tlie  statute,  and  void,  therefore,  for  illegality. 
The  promise  of  the  defendant  as  a  consideration  for  procur- 
ing such  a  loan  was  equally  illegal  and  void,  as  an  agree- 
ment to  pay  for  the  doing  of  an  act  prohibited  by  law,  and 
punishable  by  a  penalty. 

Analogous  statutes  in  other  States  regulating  the  doing  of 
business  by  foreign  corporations  have  been  frequently  con- 
strued by  the  highest  courts  of  those  States  in  accordance 
with  the  views  which  we  have  above  expressed. — Cincinnati 
Assur,  Co,  V,  Rosenthal,  55  III.  85;  ^ina  Ins.  Co.  t?.  Har- 
vey, 11  Wise.  394;  Hoffman  v.  Banks,  41  Ind.  1;  Union 
Cent.  Life  Ins.  Co.  v.  Thomas,  46  Ind.  44;  Bank  v.  Page, 
6  Oreg.  431;  In  re  Comstock,  3  Sawy.  (C.  C.)  218;  Sem- 
2)le  V.  Bank,  5  Ind.  88;  Williams  v.  Cheney,  3  Gray,  215; 
Jones  V.  Smith,  lb.  500;  2  Morawetz  on  Corp.  (2d  Ed.) 
§§  661-665. 

Whether  a  foreign  corporation,  when  sued,  could  take  ad- 
vantage of  its  own  failure  to  comply  with  the  requirements 
of  the  statute  by  setting  up  the  invalidity  of  its  contract,  pre- 
sents another  question,  which  does  not  arise  in  this  case. 
Brooklyn  Life  Ins.  Co.  v.  Bledsoe,  52  Ala.  538. 

The  case  of  Sherwood  r.  Alvis,  83  Ala.  115;  3  Amer.  St. 
Rep.  695,  was  based  on  a  transaction  occurring  prior  to  the 
enactment  of  the  above  statute  enforcing  the  constitutional 
provision ;  and  what  was  said  in  that  case,  in  reference  to  the 


Digitized  by 


Googk 


87    4M 
OS    244 


00 

581 

87 
90 

430 
535 

87 
100 
100 

419 
68 

266 

87 
108 

436 
96 

87 
111 

136 
M6 

436  SUPKEME  COUBT  [Dec.  Term, 

[Woodstock  Iron  Co.  v.  Roberts.] 

effect  of  this  statute,  was  not  necessary  for  the  decision  of 
the  case.  The  mortgage  securing  the  loan,  moreover,  had 
been  foreclosed  under  the  power  of  sale,  so  as  to  cut  off  the 
equity  of  redemption,  and  the  transaction  was,  in  a  measure, 
an  executed  contract.  We  held  that,  in  such  a  case,  an  ac- 
tion of  ejectment  for  the  land  purchased  at  the  mortgage 
sale  would  lie  by  the  purchaser.  That  case  is,  on  these  and 
other  grounds,  distinguished  from  this. — Elston  v.  PiggotU 
94  Ind.  14, 

The  court  erred  in  sustaining  the  demurrer  to  the  pleas ; 
and  for  this  error,  the  judgment  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


Woodstock  Iron  Co.  v.  Roberts. 

Siaiidory  Action   in   nature  of  Ejectment 

.  87   436|  J.     Certified  copy  of  patent  from  laiid  office. — Under  statutory  provis- 

|fi30  24l|  ions,  a  copy  of  a  patent  for  lands  issued  by  the  United  States  may  be 

certified  by  the  "acting  commissioner"  of  the  General  Land  Office 
(Code,  §  2787) ;  and  such  certified  copy  is  admissible  as  evidence  with- 
out producing  or  accountinjr  for  the  absence  of  the  patent  itself.  (Over- 
ruling Jones  V,  Walker,  47  Ala.  175,  as  to  the  last  point.) 

2.  Infancy  a»  exception  to  statute  of  limitations. — By  statute  (Code, 
§  2624),  an  infant  is  allowed  three  years  after  attaining  his  majority, 
within  which  to  bring  suit,  or  make  entry ;  but  his  disability  is  not  al- 
lowed, in  any  case,  to  extend  ihe  period  of  limitations  beyond  the  lapse 
of  twenty  years  from  the  accrual  of  his  right  of  action  or  entry ;  this  be- 
ing a  statutory  ailirmation,  as  applicable  to  infants,  of  the  doctrine  of 
proscription. 

3.  Adverse  possession,  under  permissive  possessor. — A  permissive 
possession  does  not  become  adverse,  without  an  open  and  distinct  dis- 
avowal of  the  title  of  the  true  owner,  and  the  assertion  of  a  hostile 
title  brought  to  his  notice ;  but,  if  the  jiermissive  possessor  dies  in  pos- 
session, and  the  land  is  afterwards  sold  l)y  his  administrator  for  the 
payment  of  debts,  a  deed  executed  to  the  purchaser  purporting  to  con- 
vey the  entire  estate  in  the  land,  the  purchase-money  paid,  and  posses- 
sion delivered,  such  possession  is  adverse  to  the  true  owner,  and  will 
ripen  into  a  title  if  continued  for  the  statutory  period. 

4.  Continnity  of  possession,  as  affected  by  trespass. — The  intrusion  of 
a  mere  trespasser  on  land,  who  enters  without  claim  or  title,  does  not 
interrupt  the  continuity  of  possession,  unless  continued  so  long  that 
knowledge  by  him  is  presumed,  and  he  fails  to  resort  to  legal  remedies 
before  adverse  rights  are  acquired. 

5.  Actual  and  constructive  possession. — Possession  under  title,  or  col- 
or of  title,  is  not  limited  to  that  part  of  the  land  which  is  actually  oc- 
cupied, but  extends  to  the  entire  tract  covered  by  the  wTitten  instru- 
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ment;  while  the  poseession  of  a  trespasser,  without  color  of  title,  ex- 
tends only  to  the  land  actually  occupied. 

6.  To  what  witneas  may  testify. — A  witness  may  testify  that  a  person 
went  into  the  possession  of  lands  "and  thereafter  controlled  them;'* 
this  being  merely  the  statement  of  a  collective  fact. 

Appeal  from  the  Circuit  Court  of  Calhoun. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  Marshall  Alexander  (now  Rob- 
erts) against  the  Woodstock  Iron  Company,  and  the  Annis- 
ton  City  Land  Company,  private  corporations,  to  recover  the 
possession  of  a  large  tract  of  land  containing  more  than 
eight  hundred  acres;  and  was  commenced  on  the  13th  of 
May,  1887.  The  plaintiflP  was  the  only  child  and  heir  of 
Marshall  J.  Alexander,  who  died  on  the  12th  of  September, 
1862,  and  she  claimed  the  land  in  that  capacity;  while  the 
defendants  claimed  as  sub-purchasers  under  persons  who  had 
bought  the  several  parcels  of  the  tract,  at  a  sale  made  by  the 
administrator  of  the  estate  of  Samuel  P.  Hudson,  deceased, 
during  the  year  1866.  The  defendants  pleaded  the  general 
issue,  and  the  statutes  of  limitation  of  ten  and  twenty  years ; 
and  the  trial  was  had  on  issue  joined  on  these  pleas.  On  the 
trial,  the  defendants  reserved  numerous  exceptions  to  the 
rulings  of  the  court  on  the  admissibility  of  evidence,  and  in 
the  matter  of  charges  given  and  refused ;  and  these  rulings, 
twenty  in  number,  are  now  separately  assigned  as  error. 
The  opinion  of  this  court  renders  unnecessary  a  statement  of 
these  rulings  in  detail. 

Knox  &  Bowie,  and  Caldwell  &  Johnston,  for  appel- 
lant. 

Brothers,  Willett  &  Willett,  conira, 

CLOPTON,  J. — Transcripts  of  patents  to  portions  of  the 
land  sued  for,  authenticated  by  the  certificate  of  the  *' Acting 
Commissioner  of  the  General  Land  OfiBce,"  were  received  in 
evidence,  against  the  objection  of  defendant.  The  grounds 
of  objection  are,  that  an  acting  commissioner  is  not  author- 
ized by  law  to  make  such  certificate,  and  that  the  absence  of 
the  original  patents  was  not  accounted  for.  The  certificate 
itself  does  not  appear  in  the  record,  and  we  must  assume,  in 
favor  of  the  ruling  of  the  court,  that  it  was  in  due  and  proper 
form.  Under  the  statute  which  declares  that  "the  certificate 
of  the  head  of  any  bureau  or  department  of  the  general  gov- 
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ernment  is  a  sufficient  authentication  of  any  paper  or  docu- 
ment appertaining  to  his  office,''  which  now  constitutes  sec- 
tion 2787  of  Code,  1886,  it  was  held  in  Stephens  v.  West- 
wood,  25  Ala.  716,  that  a  transcript  from  the  books  or  papers 
on  file  in  the  General  Land  Office,  if  properly  certified  under 
the  seal  of  the  department  by  the  acting  commissioner,  is 
admissible  in  evidence.  That  case  is  decisive  of  the  first 
ground  of  objection.  In  Hines  t\  Greenlee,  3  Ala.  73,  it  was 
held,  that  a  certified  copy  of  a  patent  by  the  commissioner 
of  the  General  Land  Office  was  receivable  in  evidence,  with- 
out attempting  in  any  manner  to  account  for  the  absence  of 
the  original.  The  decision  is  based  on  the  principle,  that 
the  record  of  the  patent,  being  required  by  law,  is  a  public 
act,  and  therefore  a  public  document;  a  duly  certified 
transcript  of  which  is  of  as  high  authority,  and  has  the  same 
eflPect,  as  the  original.  Inconsistent  with  this  principle  is 
the  ruling  in  Jones  v.  Walker,  47  Ala.  175,  where  it  was 
said,  that  a  certified  transcript  of  a  deed  by  the  commissioner 
of  the  General  Land  Office  is  only  admissible  as  secondaiy 
evidence,  after  notice  to  produce  the  original.  Notice  in 
such  case  would  be  useless.  The  party  has  not,  and  is  not 
entitled  to  possession  of  the  original,  and  can  not  be  reason- 
ably required  to  produce  an  original  paper,  which  is  re- 
quired by  law  to  be  kept  on  file  in  a  department  of  the  gov- 
ernment. We  reaffirm  the  ruling  in  Hines  t\  Oreenlee,  and 
Jones  V.  Walker  is  overruled  in  this  respect. 

The  plaintitf  derives  title  to  the  lands  as  the  only  child 
and  heir  of  Marshall  J.  Alexander,  to  whom  they  were  sold  and 
conveyed  by  James  A.  McCampbell,  by  deed  dated  Jan- 
uary 18,  1855.  The  defendant  may  assail  the  genuineness 
of  the  deed,  the  factum,  and  date  of  its  execution;  but,  its 
execution  being  proved,  it  is  valid  as  between  the  parties, 
and  vests  a  title  in  the  grantee,  valid  as  to  all  persons  except 
purchasers  from  McCampbell  and  his  creditors.  The  execu- 
tion of  the  deed  does  not  appear  to  be  seriously  controverted, 
though  the  circumstances  may  be  somewhat  suspicious.  The 
jury  found  in  favor  of  its  execution,  and  we  shall  therefore 
assume  its  genuineness.  The  patents  issued  to  McCampbell, 
the  deed  to  Alexander,  and  the  proof  of  the  heirship  of 
plaintiff,  establish  the  legal  title  to  be  in  her,  which  entitles 
her,  prima  facie,  to  maintain  the  action.  The  defendant 
does  not  pretend  to  claim  title  from  McCampbell  or  Alex- 
ander. The  real  defense  is  adverse  possession  under  color 
of  title,  for  a  sufficient  time  to  defeat  the  plaintiffs  right  of 
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action.  Wliether  or  not  Alexander  had  actual  possession  of 
the  lands,  is  unimportant;  he  had  the  legal  title,  which  gave 
the  right,  and  drew  the  possession.  On  the  presentation  of 
the  case,  as  made  by  the  record,  all  issues,  except  the  issue 
joined  on  the  plea  of  the  statute  of  limitations,  become  im- 
material. The  case  will  be  simplified,  and  the  confusion  of 
immaterial  issues  avoided,  if  the  inquiry  is  solely  directed 
to  this  issue.  In  our  view  of  the  case,  we  shall  limit  the 
consideration  to  the  principles  underlying  the  material  and 
decisive  issue,  upon  which  the  rights  of  the  parties  must 
ultimately  depend. 

The  plaintiff's  father  died  September  12,  1862 ;  she  was 
bom  IVIay  31,  1863,  and  the  suit  was  commenced  IVIay  13, 
1887.  Immediately  on  the  death  of  an  ancestor,  his  lands 
descend  to  his  heirs,  who  are  entitled  to  possession,  unless 
intercepted  by  the  exercise  of  the  statutory  authority  of  the 
personal  representative.  The  heirs  can  successfully  main- 
tain ejectment  against  any  person  in  possession,  claiming  to 
hold  adversely,  except  the  widow  or  the  personal  representa- 
tive of  the  deceased,  though  the  widow's  dower  has  not  been 
allotted  or  assigned.  Until  allotted,  she  has  no  legal  estate 
or  interest  in  any  specific  part  of  the  land,  and  her  right  to 
an  assignment  of  dower  does  not  suspend  the  heirs'  right  of 
action. — Rives  i\  Brooks,  80  Ala.  26;  Turnipseed  t\  Filz- 
pairick,  75  Ala.  297. 

The  plaintiffs  cause  of  action  accrued  as  soon  as  there  was 
any  person  in  the  adverse  possession  of  the  lands,  claiming 
by  independent  right.  Section  2624  of  Code,  1886,  provides, 
if  any  one  entitled  to  bring  suit,  or  make  entry,  is,  at  the 
time  the  cause  of  action  or  right  of  entry  accrues,  a  minor, 
or  under  other  legal  disability,  he  shall  have  three  years 
after  the  termination  of  such  disability,  in  which  to  bring 
suit  or  make  entry.  This  general  provision  is,  however, 
qualified  by  the  further  express  provision:  ''But  no  dis- 
ability shall  extend  the  period  of  limitation,  so  as  to  allow 
such  action  to  be  commenced,  or  entry  or  defense  made,  after 
the  lapse  of  twenty  years  from  the  time  the  cause  of  action 
or  right  accrued."  This  is  a  statutory  affirmation  of  the 
doctrine  of  prescription,  which  is  so  extensive  in  its  scope 
and  operation,  that  proof  of  no  disability  whatever  arrests  or 
rebuts  the  presumption. — McCarbicy  v.  Bone,  40  Ala.  536; 
Qarreti  v.  OarreH,  69  Ala ;  429 ;  Harrison  v.  HeJIin,  54  Ala. 
552;  Matthews  i\  McDade,  72  Ala.  377.  Governed  by  the 
same  policy  of  security  and  re[)ose  to  society,  and  the  neces- 
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sity  of  quieting  litigation,  on  which  the  doctrine  of  prescrip- 
tion is  founded,  the  statute  of  limitations  prohibits  any  legal 
disability  to  extend  the  period  of  limitation  beyond  twenty 
years. 

It  is  contended,  that  the  possession  of  Samuel  P.  Hudson, 
under  whom  the  defendant  claims,  and  who,  it  appears,  had 
been  some  time  prior,  and  was  at  the  time  of  his  death,  in 
possession,  was  permissive  in  its  inception ;  and  that  it  could 
not  become  adverse,  without  a  distinct  ind  open  disavowal 
of  the  title  of  the  true  owner,  and  the  assertion  of  a  hostile 
title  brought  to  her  notice.  Such  is  the  settled  rule.  Had 
Hudson  lived,  his  possession,  if  permissive,  could  not  have 
become  adverse  without  such  disavowal  and  assertion.  But 
a  possession,  however  rightfully  it  may  originate,  may  be 
converted  into  a  possession  hostile  and  adverse.  It  appears 
that,  after  his  death,  his  administrator  sold  the  lands  as  the 
property  of  his  estate,  in  March,  1866,  at  which  sale  different 
parcels  were  purchased  by  different  parties.  The  sales  were 
reported  and  confirmed  by  the  Probate  Court,  and,  on  pay- 
ment of  the  purchase-money,  conveyances  were  made  to  the 
purchasers,  respectively,  under  order  of  the  court.  It  is  ad- 
mitted that  the  proceedings  in  the  Probate  Court,  and  the 
conveyances  of  the  administrator,  were  sufficient  to  invest 
the  purchasers  with  all  the  right,  title  and  interest  which 
Hudson  had  at  the  time  of  his  death.  There  is  evidence 
tending  to  show  that  the  purchasers  went  into  possession 
immediately  after  the  sale,  and  that  they  and  those  to  whom 
they  sold  and  conveyed,  and  their  sub  vendees,  have  been  in 
possession  ever  since.  On  this  question,  however,  there  is  a 
conflict  of  evidence.  The  defendant  derives  title  by  mesne 
conveyances  from  the  purchasers  at  the  administrator's  sale. 

If  a  purchaser  of  land,  under  an  executory  contract,  sells 
and  conveys  to  a  third  person  for  a  valuable  consideration, 
which  is  paid,  and  places  him  in  possession,  under  a  convey- 
ance which  is  claimed  and  asserted  to  pass  the  entire  estate, 
and  under  which  such  third  person  claims  to  hold,  his  pos- 
session is  adverse  to  the  original  vendor,  though  the  first 
purchaser  had  not  paid  the  purchase-money,  nor  received  a 
conveyance. —  Walker  v.  Crawford,  70  Ala.  567;  Beard  v, 
Ryan,  78  Ala.  37.  If,  after  the  death  of  Hudson,  his  ad- 
ministrator sold  the  entire  estate  in  the  lands,  and  on  pay- 
ment of  the  purchase-money  executed  conveyances  to  the 
purchasers,  asserting  that  they  passed  the  entire  estate,  such 
conveyances  constituted  color  of  title,  and  were  inconsistent 
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with,  and  antagonistic  to  the  title  of  plaintiff;  and  if  the 
purchasers  were  placed  in  possession  under  such  color  of 
title,  their  possession  became  hostile  and  adverse. 

It  is  well  settled  that  possession,  in  order  to  ripen  into  a 
title,  and  bar  an  entry  by  the  true  owner,  must  not  only  be  open, 
notorious,  and  adverse,  but  also  continuous  for  the  statutory 
period.  There  being  some  evidence  tending  to  show  that 
the  possession  was  interrupted,  defendant,  in  order  to  meet 
this  aspect  of  the  evidence,  requested  the  court  to  instruct 
the  jury,  that  the  entry  of  a  mere  intruder,  or  trespasser,  who 
enters  upon  land  without  claim  or  title,  would  not  interrupt 
the  continuity  of  defendant's  possession.  The  charge  states 
the  rule  too  broadly.  Some  courts  hold,  that  a  fraudulent 
or  wrongful  entry  operates  to  break  the  continuity  of  posses- 
sion, so  as  to  defeat  the  operation  of  the  statute  of  limita- 
tions. This  doctrine  is  qualified  by  our  decisions.  The 
rule,  as  settled  in  this  State,  is,  that  the  unknown  intrusion  of 
mere  trespassers  will  not  interrupt  the  continuity,  unless 
continued  for  such  length  of  time  that  knowledge  of  the 
intrusion  is  presumed,  or  so  as  to  become  assertions  of  ad- 
verse rights.  If  they  are  known,  they  become  adverse 
assertions  of  right,  and  operate  to  break  the  continuity,  un- 
less legal  remedies  are  resorted  to  in  a  reasonable  time  to 
regain  possession,  and  prosecuted  to  a  successful  termina- 
tion.— Beard  v,  Ryan,  supra;  Bell  v.  Denson,  56  Ala.  444; 
Fanner  v.  Eslava,  11  Ala.  1028. 

The  defendant's  possession,  being  under  color  of  title,  is 
not  limited  to  the  lands  actually  occupied,  but  extends  to  the 
contiguous  lands,  embraced  in  the  color  of  title.  The  pos- 
session of  a  trespasser,  without  color  of  title,  is  confined  to 
his  actual  occupancy.  There  being  several  parcels  of  land, 
the  intrusion  of  a  mere  trespasser  would  not  break  the  con- 
tinuity of  defendant's  possession,  except  as  to  that  portion  of 
the  land  actually  occupied  by  such  trespasser. 

We  should  remark  that  the  charge  requested  by  defendant, 
on  the  effect  of  the  proceedings  in  the  Probate  Court,  and 
the  sales  by  the  administrator  of  Hudson,  is  defective,  for 
the  reason,  that  it  omits  from  its  hypothesis  the  continuity 
of  the  possession  for  the  statutory  period. 

It  was  competent  for  the  witness  Skelton  to  testify  that 
the  defendant  went  into  the  possession  of  the  lands  "and 
thereafter  controlled  them."  Control  is  a  statement  of  col- 
lective facts,  involving  management  and  acts  of  ownership. 
If  the  plaintiff  desired  to  know  on  what  the  witness  founded 
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his  conclusion  of  facts,  he  should  have  di*awn  it  out  on  cross- 
examination.  When  the  character  of  the  possession  is  in 
issue,  it  can  not  be  proved  by  general  reputation,  nor  by  the 
opinion  of  individuals  as  to  the  actual  condition  of  the  prop- 
erty, as  was  held  in  Benje  t\  Creagh^  21  Ala.  151.  But  con- 
trol of  property  is  not  the  opinion  of  the  witness;  it  is  his 
conclusion  of  facts — a  collective  statement. — Turnley  t\ 
Hanna,  82  Ala.  139;  EllioH  v.  Slocks,  67  Ala.  290. 

For  the  error  in  excluding  the  testimony  of  the  witness, 
the  judgment  must  be  reversed,  as  we  can  not  assume  that 
it  was  without  injury. 

Reversed  and  remanded. 
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|u8  leal  PelUion  to  set  aside  Order  for  Sale  of  DecedenVs  Lands, 

I  87    44:J| 

|m  4fl7|  1.     Sale  of  decedents  lands  for  payment  of  debts;  competency  of  admin- 

istrator  as  witness;  identity  of  name  (w  showing  identity  of  person, — On 
application  by  an  administrator  for  an  order  to  sell  lands  for  the  pay- 
ment of  debts,  when  minors  are  interested  in  the  estate  (Code,  4^  2111, 
2114) ,  he  is  not  a  competent  witness  to  prove  the  necessity  for  a  sale ; 
yet,  if  the  order  is  (granted,  and  application  is  made  to  set  it  aside  at  a 
subsequent  term,  the  proceedings  being  regular  on  their  face,  it  will  not 
be  presumed  that  one  of  the  witnesses  was  the  administrator  merely 
because  his  name  was  the  same. 

Appeal  lErom  the  Probate  Court  of  Calhoun. 

Heard  before  the  Hon.  Emmett  F.  Crook. 

In  the  matter  of  the  estate  of  Edward  C.  Murray,  deceased, 
on  the  petition  of  the  infant  heirs  to  set  aside  an  order  for 
the  sale  of  the  lands  of  the  estate,  which  had  been  granted 
on  the  petition  of  Hugh  Stevenson,  the  administrator,  alleg- 
ing that  a  sale  was  necessary  to  pay  debts.  The  order  of 
sale  was  made  on  the  IDth  May,  1887,  and  the  petition  to 
set  it  aside  was  filed  on  the  25th  March,  1889.  The  court 
overruled  a  demurrer  to  the  petition,  and  set  aside  the  order 
of  sale  as  prayed;  and  this  judgment  is  here  assigned  as 
error  by  the  administrator. 

Knox  &  Bowie,  and  Caldwell  &  Johnston,  for  appellant. 
( 1. )  The  administrator  was  a  competent  witness  to  prove  the 
necessity  for  a  sale,  and  he  knew  the  condition  of  the  estate 
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better  than  any  one  else. — Davis  v.  Tarver,  65  Ala.  98; 
Quarles  v.  Campbell^  72  Ala.  64;  Garrett  v,  Brnner^  59  Ala. 
513.  (2.)  Even  if  he  was  incompetent,  the  objection  was 
waived  because  not  taken  at  the  hearing ;  nor  can  it  be  raised 
in  this  collateral  proceeding,  when  the  record  recites  that 
the  wit;nesses  were  disinterested.  (3.)  The  proceedings 
connected  with  the  order  of  sale  are  regular  on  their  face, 
and  show  that  the  jurisdiction  of  the  court  had  attached; 
and  mere  irregularities  can  not  avail  on  collateral  attack. 
Peitus  V.  McClannahan,  52  Ala.  55 ;  Robertson  v.  Bradford^ 
70  Ala.  387 ;  Lyons  v.  Hamner,  84  Ala.  197 ;  Ford  v.  Ford, 
68  Ala.  141;  Carter  t\  Waiigh,  42  Ala.  452. 

Brothers,  Willett  &  Willett,  coidra. — On  application 
to  sell  lands  for  the  payment  of  debts',  the  administrator  and 
the  heirs  are  adversary  parties. — Curry  v,  Peebles,  83  Ala. 
225.  Being  a  party  in  interest,  and  a  party  to  the  record, 
the  administrator  certainly  is  not  a  competent  witness  to 
prove  his  own  side  of  the  issue.  His  interest  and  incom- 
petency appear  on  the  face  of  the  record,  and  render  void 
the  order  of  sale  founded  on  his  testimony. — Code,  ^  2111, 
2114;  Davis  V.  Tarver,  65  Ala.  98;  Quarles  v,  Campbell, 
72  Ala.  64;  Robertson  v,  Bradford,  70  Ala.  385;  Pettus  v. 
McClannahan,  52  Ala.  55. 

McCLELLAN,  J.— On  the  8th  day  of  April,  1887,  Hugh 
Stevenson,  as  the  administrator  of  the  estate  of  Edward  C. 
Murray,  deceased,  filed  a  petition  in  the  Probate  Court  of 
Calhoun  county,  alleging  that  said  estate  owed  debts  to  the 
amount  of  five  thousand  dollars,  and  that  the  personal  prop- 
erty belonging  to  the  estate  was  insufficient  to  pay  them,  and 
praying  for  an  order  to  sell  certain  real  estate  for  that  pur- 
pose. On  May  19,  1887,  an  order  of  sale  was  made  in 
response  to  this  petition.  The  order  recites,  among  other 
things,  "the  application  of  said  Hugh  Stevenson,  ad- 
ministrator," &c.,  notice  of  the  same,  appointment,  ap- 
pearance, and  denials  of  a  guardian  ad  litem  for  the 
minor  heirs  of  the  decedent;  and  that  "it  further  appearing 
to  the  satisfaction  of  the  court,  by  the  oaths  of  Hugh  Steven- 
son and  August  Lorenzen,  disinterested  witnesses,  whose 
testimony  has  been  taken  by  depositions  as  in  chancery  pro- 
ceedings," &c.  On  March  25th,  1889,  the  minor  heirs  of 
said  intestate  filed,  by  their  next  friend,  a  petition  in  said 
Probate  Court  praying  that  the  order  of  sale  be  vacated,  on 
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the  ground  that  the  necessity  therefor  had  not  been  proved 
by  two  disinterested  witnesses,  and  alleging  that  one  of  the 
two  witnesses,  whose  deposition  had  been  taken  as  recited  in 
the  order,  was  the  administiator  of  the  estate.  The  admin- 
istrator demurred  to  the  petition.  The  demurrer  was  over- 
ruled, and,  no  further  defense  being  made,  the  prayer  of  the 
petition  was  granted,  the  order  of  sale  vacated  and  annulled ; 
and  this  appeal  is  prosecuted  from  the  decree  of  the  court  in 
that  behalf. 

It  is  admitted,  and  the  record  shows,  that  all  the  proceed- 
ings, including  and  resulting  in  the  decree  of  sale,  were  reg- 
ular, unless  the  rendition  of  the  decree  on  the,  evidence  of 
Hugh  Stevenson  and  another  was  an  irregularity.  There  is, 
of  course,  no  question  made  as  to  the  requirement  that  the 
necessity  for  a  sale  of  the  decedent's  lands  must  be  shown 
by  two  disinterested  witnesses. — Code,  §§  2111,  2114.  It  is 
equally  clear,  that  an  order  of  sale  made  in  the  absence  of 
such  proof,  taken  as  in  chancery  proceedings,  where  the 
land  has  descended  to  minors,  is  void. — Code,  §  2114;  Eob- 
erison  v.  Bradford,  70  Ala.  386 ;  PeUus  v.  McCkmnahaii, 
52  Ala.  58.  The  administrator  is  the  movant — the  party 
plaintiff — in  proceedings  for  the  sale  of  lands  to  pay  the 
debts  of  the  estate,  and  the  heirs  of  the  estate  are  the  parties 
defendant  thereto.  The  personal  representative  on  the  one 
hand,  and  the  heirs  on  the  other,  are  adversary  parties,  with 
all  the  incidents  implied  in  that  relation. — Garrett  v.Bruner, 
59  Ala,  515;  Davis  v,  Tarver,  65  Ala.  98;  Curry  v,  Peebles^ 
83  Ala.  225.  Nor  is  the  administrator  a  mere  nominal  party 
to  the  record.  He  has  a  direct  interest  to  subserve  in  the 
subjection  of  the  lands  of  the  estate  to  the  payment  of  its 
debts.  To  do  so  may,  in  certain  contingencies,  relieve  him 
from  personal  accountability,  and,  in  any  event,  would 
redound  to  his  advantage,  to  the  extent  of  the  commissions 
allowed  him  on  assets  which  pass  through  his  hands.  We 
entertain  no  doubt,  therefore,  that  he  is  not  a  disinterested 
witness,  within  the  meaning  of  sections  2111  and  2114  of  the 
Code.  It  follows,  that  if  it  can  be  legally  determined  in  this 
proceeding,  that  one  of  the  two  witnesses,  upon  w;hosb  testi- 
mony the  order  of  sale  was  based,  was  the  administrator  of 
the  estate,  the  order  was  void,  and  the  decree  of  the  Probate 
Court  so  declaring  must  be  affirmed. 

The  application  for  the  order  of  sale,  as  we  have  seen, 
stated  all  the  facts  necessary  to  give  the  court  jurisdiction. 
By  the  unbroken  current  of  our  decisions,  a  decree  based  on 
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such  a  petition  will  be  upheld  against  collateral  attack,  even 
though  it  should  appear  that  many  and  gross  irregularities 
had  characterized  the  supervening  proceedings. — Roherison 
V,  Bradford^  70  Ala.  385.  The  one  exception  to  the  rule  is 
that  established  by  section  2114  of  the  Code,  which  renders 
an  order  of  sale  void,  notwithstanding  the  jurisdictional 
suflSciency  of  the  petition,  if  the  Probate  Court  has  failed  to 
take  evidence  showing  the  necessity  of  sale  by  depositions 
as  in  chancery. — PeHus  v.  McClannahav,  52  Ala,  55.  But, 
even  where  this  is  the  case,  and  there  has  in  fact  been  such 
irregularity  in  this  respect  as  by  the  terms  of  the  statute 
would  avoid  the  decree  upon  a  direct  assault:  yet,  when  the 
attack  is  collateral,  either  by  the  validity  of  the  order  being 
drawn  in  question  incidentally  in  other  suits  or  proceedings, 
or  by  a  petition  to  vacate  the  decree  made,  in  and  at  a  sub- 
sequent term  of  the  court  which  rendered  it,  the  rule  is  well 
settled  with  respect  to  this,  as  well  as  all  other  judgments 
and  decrees  in  cases  in  which  jurisdiction  has  nttached,  that 
the  matter  relied  on  as  avoiding  the  adjudication  must  ap- 
pear afl5rmatively  on  the  face  of  the  record. — Freeman  on 
Jndg.  ^dS\  Johnscni  V.  (jflassc(Kh%  2  Ala.  522;  Peitus  v. 
McCUmnahan,  52  Ala.  57-9. 

The  petition  in  this  ca"se,  on  which  the  order  oi  sale  was 
vacated,  was  filed  after  the  term  at  which  the  order  was 
made.  The  decree  vacating  the  order  was  made  at  a  subse- 
quent term.  The  action  of  the  court  in  vacating  the  order 
of  sale  must,  therefore,  find  its  justification  on  the  face  of 
the  record,  of  which  the  vacated  order  constituted  a  part. 
That  record  shows  that  Hugh  Stevenson  wns  the  administra- 
tor; that  as  such  administrator  he  filed  the  petition  for  an 
order  to  sell  the  lands,  and  that  upon  the  hearing  of  that 
petition  it  appeared  "to  the  satisfaction  of  the  court,  by  the 
oaths  of  Hugh  Stevenson  and  August  Lorenzen,  disinterested 
witnesses,"  that  the  statutory  necessity  for  a  sale  of  the  lands 
existed,  &c.  Does  it  affirmatively  appear  by  this  recital, 
that  the  Hugh  Stevenson  who  was  the  administrator,  and 
the  Hugh  Stevenson  whose  testimony  was  taken  in  support 
of  the  application,  were  one  and  the  same  person  ?  Conced- 
ing that,  ordinarily,  the  same  name  will  be  presumed  to  in- 
dicate and  designate  the  same  person  ( Wilson  v.  HoU, 
83  Ala.  541),  yet,  can  it  be  said — is  there  any  warrant  for  the 
indulgence  of  the  presumption — that  the  Hugh  Stevenson 
who  was  administrator,  and  as  such  so  connected  with  the 
proceeding  as  that  he  could  not  be  a  disinterested  witness  in 
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the  cause,  is  the  same  Hugh  Stevenson  who  is  affirmed  by 
the  records  of  the  court  to  be  a  disinterested  witness  in  that 
proceeding?  Is  not  any  prima  facie  presumption  of  the 
identity  of  person,  which  might  have  arisen  from  the  iden- 
tity of  name,  rebutted  and  overturned  by  the  solemn  asser- 
tion of  the  judgment-entry,  that  Hugh  Stevenson,  witness, 
was  without  interest  in  the  pending  proceeding — an  affirma- 
tion, which  was  not  and  could  not,  under  any  circumstances, 
have  been  true  with  respect  to  Hugh  Stevenson,  administra- 
tor? We  are  of  the  opinion,  that  the  record  of  this  judg- 
ment does  not  show  that  the  administrator  was  one  of  the 
two  witnesses  by  whom  the  necessity  for  a  sale  was  estab- 
lished. This  alleged  infirmity  could  not  be  shown  aliunde*. 
The  petition,  with  its  exhibits,  presented  the  whole  case  on 
the  part  of  the  movants.  The  case  so  presented  did  not 
authorize  the  setting  aside  of  the  order  of  sale,  and  the  de- 
murrer of  the  administrator  should  have  been  sustained. 

The  decree  of  the  court  overruling  the  demurrer,  and  va- 
cating the  order  of  sale,  is  reversed,  and  a  decree  will  be 
here  rendered,  dismissing  the  petition  of  appellees,  at  the 
cost  of  their  next  friend  in  this  court  and  in  the  court 
below. 

Reversed  and  rendered. 


Graham  v.  Gray. 

Bill  in  Equity  for  Tnjunclioii   of    Judgment^    and    SeUle- 
meni  of  Parinership  Accounts. 

1.  Accounts  between  partners^  at  law  and  in  equity, — When  one  part- 
ner buys  out  his  co-partner's  interest  in  the  partnership,  giving  his  note 
for  the  balance  of  purchase-money  not  paid  in  cash,  with  the  under- 
standing that  it  was  subject  to  abatement  on  settlement  of  the  partner- 
ship accounts,  for  any  balance  found  in  liis  favor ;  possibly  this  defense 
could  not  be  made  at  law,  against  an  action  on  the  note,  as  it  involved 
a  settlement  of  the  partnership  accounts,  and,  therefore,  the  failure  to 
make  it  does  not  bar  equitable  relief  against  the  judgment. 

2.  .4nx*/Y'r  as  evidence. — When  an  answer  is  made  on  oath,  as  re- 
quired by  the  foot-note  to  the  bill,  its  denials  can  only  be  overcome  by 
the  testimony  of  two  witnesses,  or  of  one  with  proper  corroboration. 

Appeal  from  the  Chancery  Court  of  Calhoun. 
Heard  before  the  Hon.  8.  K.  McSpadden, 
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The  bill  in  this  case  was  filed  on  the  24th  of  November, 
1885,  by  J.  K  Graham,  his  wife  and  daughter,  against  E.  M. 
Gray  and  M.  T.  W.  Christian;  and  sought  an  injunction 
against  a  judgment  at  law  for  $284,  which  the  defendants 
had  obtained  against  J.  R.  Graham,  and  a  settlement  of  the 
accounts  of  a  partnership  which  had  formerly  existed  be- 
tween all  the  parties  to  the  suit  On  final  hearing,  on  plead- 
ings and  proof,  the  chancellor  dissolved  the  injunction,  and 
dismissed  the  bill.  The  errors  assigned  are,  the  refusal  of 
the  chancellor  to  strike  the  answer  from  the  file  on  motion, 
and  the  dissolution  of  the  injunction. 

Brothers,  Willett  &  Willett,  for  appellants. 

E.  H.  Hanna,  contra. 

STONE,  C.  J. — The  partnership  adventure  out  of  which 
the  present  litigation  grew,  was  formed  in  Calhoun  county, 
Alabama,  by  persons,  all  of  whom  were,  at  that  time,  resi- 
dents of  that  county.  The  partners,  four  in  number,  and 
equal  in  interest,  were  Gray,  Christian,  Mrs.  Graham,  wife  of 
J.  R.  Graham,  and  Maggie  Wilson,  Graham's  daughter.  In 
forming  the  partnership,  J.  R.  Graham  represented  his  wife 
and  daughter,  and  contributed  their  share  of  the  capital,  less 
one  hundred  dollars  belonging  to  Mrs.  Graham.  With  the 
exception  of  the  said  one  hundred  dollars,  Graham  appears 
to  have  made  the  investment  of  his  funds  as  a  provision  for 
his  wife  and  daughter,  vesting  the  said  interest  in  their  re- 
spective names. 

The  purpose  of  the  adventure  was  to  purchase  land  in 
Florida,  plant  and  cultivate  an  orange  grove  upon  it,  and 
engage  in  the  growth  of  other  products;  but  of  what  kind, 
or  with  what  intent,  the  record  does  not  inform  us.  The 
partnership  agreement  was  entered  into  in  1882.  If  it  was 
in  writing,  that  fact  is  not  shown. 

In  pursuance  of  the  agreed  adventure,  lands  were  pur- 
chased in  Florida,  labor,  stock  and  other  appliances  supplied, 
and  Gray  was  placed  in  the  management  and  control  of  it, 
at  an  agreed  compensation  of  sixty  dollars  per  month.  He 
continued  in  the  management  and  control  of  it  until  some 
time  in  the  year  1883,  when  Gray  and  Christian  sold  out 
their  interests  to  J.  R.  Graham,  at  an  estimated  value  of 
thirty-six  hundred  dollars,  subject  to  some  rebates.  Gray 
had  had  charge  of  the  entire  enterprise — of  its  expendi- 
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tures,  and  the  disbursements  of  its  funds — and  knew  the  state 
of  its  accounts.  He  had  handled  all  its  money.  In  the  sale 
he  represented  himself  and  Christian.  The  trade  was  made 
with  Graham  on  the  faith  of  his  representation  of  the  ex- 
penditures he  had  made,  and  of  the  outstanding  liabilities 
of  the  partnership.  It  is  not  pretended  that  either  of  the 
other  partners  had  any  personal  knowledge  on  this  subject. 

The  record  facts  show,  without  conflict,  that  in  the  pur- 
chase from  Gray  and  Christian,  Graham  paid  one  thousand 
dollars  cash,  gave  his  note  for  a  second  thousand  dollars, 
which  he  afterwards  paid,  and  gave  a  second  note  for  five 
hundred  dollars.  On  this  last  note  he  paid  two  hundred  and 
fifty  dollars ;  and  refusing  to  pay  the  balance,  suit  was  in- 
stituted by  Gray  and  Christian,  and  judgment  recovered 
upon  it.  The  record  does  not  inform  us  that  the  remaining 
eleven  hundred  dollars  was  ever  closed  by  note,  or  any  part 
of  it  paid. 

The  present  bill  was  filed  to  enjoin  the  collection  of  the 
judgment  for  the  balance  of  the  five  hundred  dollar  note, 
and  a  preliminary  injunction  was  obtained.  The  gravamen 
of  the  bill,  as  averred,  is,  that  he,  Graham,  in  his  purchase, 
had  to  rely,  and  did  rely,  on  the  representations  of  Gray,  as 
to  the  amount  of  capital  paid  in  by  Gray  and  Christian,  as 
to  the  amount  of  expenditures  in  and  for  the  enterprise,  and 
as  to  the  amount  of  outstanding  liabilities  against  the  firm. 
These  last  Graham  assumed  to  pay,  and  it  is  charged  and 
proved  that  he  had  paid  them.  He  charges  that  Gray  mis- 
represented the  facts,  and  deceived  him  in  two  respects:  in 
overstating  the  amounts  he  and  Christian  had  paid  in,  and 
in  reporting  as  paid  certain  claims  which  were  unpaid,  and 
which  Graham  had  to  pay.  He  also  charged  that,  among 
the  expenditures  Gray  claimed  to  have  made  for  the  firm, 
there  were  several  items  incurred  for  his  private  use.  The 
bill  further  charges  that,  when  the  note  for  five  hundred 
dollars  was  given,  it  was  agreed  that  it  was  not  to  be  used  or 
enforced  until  a  settlement  of  the  partnership  was  had,  but 
that  it  was  to  be  held  subject  to  such  rebates  as  Graham 
might  be  entitled  to  on  settlement  of  partnership  accounts. 
The  bill  then  charges  that  Graham  has  so  far  overpaid  his 
share  of  the  expenses  and  debts,  as  that  nothing  is  due  to 
Gray  and  Christian  on  the  note  on  which  they  recovered 
judgment.  It  charges  that  Christian  is  insolvent,  and  that 
Gray  has  no  property  in  Alabama.  The  prayer  is,  that 
these  alleged  over-payments  be  set  ofif  against  the  judgment, 

Vol.  lxxxvii. 


Digitized  by 


Googk 


1888.]  OF  ALABAMA.  449 

[Graham  v.  Gray.] 

and  for  a  perpetual  injunction.  It  prays  for  a  settlement  o^ 
the  partnership  accounts,  as  a  means,  and  the  only  means,  o^ 
ascertaining  whether  he  had  over-paid,  and  the  extent  of  it 

The  bill  charges  that  Gray,  while  in  the  paid  employment 
of  the  firm,  had  lost  considerable  time  in  attending  to  his 
own  private  business,  and  that  he  converted  one  of  the  mules 
of  the  partnership  to  his  own  private  use,  and  thereby  caused 
his  death.  It  seeks  to  bring  these  items  into  the  partner- 
ship settlement,  against  Gray.  It  is  fully  shown,  and  not 
denied,  that  Graham,  when  he  purchased  from  Gray 
and  Christian,  had  full  knowledge  of  these  derelictions 
on  the  part  of  Gray ;  and  inasmuch  as  the  partnership  set- 
tlement is  material  in  the  present  suit  only  to  the  extent  it 
aflPects  Graham's  liability  on  the  judgment,  he  can  not  raise 
this  question.     We  will  not  consider  it. 

The  bill  was  demurred  to,  assigning  several  grounds; 
among  them,  the  failure  to  make  defense  at  law.  Possibly 
this  defense  could  not  be  made  at  law,  as  it  involved  a  set- 
tlement of  the  partnership  accounts. —  Vinami  r.  Martin^ 
79  Ala.  540;  Chandler  v.  Wymic,  85  Ala.  301;  Tafe  v. 
Evans,  54  Ala.  16;  K(4lij  v\  Allen,  34  Ala.  663;  Mart  in  v. 
Mohr,  56  Ala.  221;  Bank  of  Mobile  v,  PoelnHz,  61  Ala. 
147;  Wood  v.  Steele,  65  Ala.  436;  Goldlhtraiic  v,  Nat 
Bank,  67  Ala.  549;  Waifs  v,  Sayre,  76  Ala.  397;  Camp- 
hell  v,  Conner,  78  Ala.  211;  Glover  v,  Hemhree,  82  Ala  324. 

The  pivotal  point  of  this  case  probably  rests  on  the 
avernient,  that  when  the  note  for  five  hundred  dollars  was 
given  (the  note  on  which  the  judgment  was  rendered),  it 
was  agreed  that  it  should  not  be  collected  or  used,  but  should 
be  kept  by  the  payees,  subject  to  abatement,  as  the  settle- 
ment might  show  the  true  state  of  the  partnership  account. 
The  bill,  in  its  foot-note,  calls  for  sworn  answers  from  the 
defendants;  and  they  answered  under  oath,  denying  that 
there  was  any  such  condition  in  the  giving  of  the  note.  This 
cast  on  the  complainant  the  burden  of  overcoming  the  denials 
in  the  answer,  by  the  testimony  of  two  witnesses,  or  one  with 
proper  corroboration.  Only  one  witness,  Graham  himself, 
gives  testimony  in  support  of  this  averment  of  the  bill,  and 
it  is  not  corroborated. — Beene  v.  Randall,  23  Ala.  514;  Gar- 
reitv,  Garreif,  29  Ala.  439;  Camp  v.  Simon,  34  Ala.  126; 
Bryan  v,  Bryan,  lb.  516 ;  Easierwood  v,  Linion,  36  Ala. 
175;  Marshall  v.  Croom,  52  Ala.  554;  Turner  v.  Flinn, 
67  Ala.  529. 

So  far  from  there  being  corroboration  of  this  testimony, 
29 
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two  facts  tend  to  weaken  it:  Fii'sf,  Graham  paid  half  of  the 
note,  without  requiring  a  settlement;  and,  second,  there  were 
eleven  hundred  dollars  of  the  purchase-price,  above  the 
twenty-five  hundred  for  which  cash  and  notes  were  given,  of 
which  the  record  gives  no  satisfactory  account.  There  being 
a  failure  to  connect  the  alleged  agreement  and  the  note  for 
five  hundred  dollars,  it  is  not  shown  that  one  should  discount 
the  other.  Nor  is  it  satisfactorily  shown  that  the  complain- 
ant can  not  be  indemnified  in  the  eleven  hundred  dollars, 
which  he  does  not  aver  he  has  paid. 

Several  questions  were  raised  on  the  equity  of  the  bill, 
and  for  misjoinder  of  parties,  which  we  need  not  consider. 

The  decree  of  the  chancellor  is  affirmed. 


Graves  v.  Smith. 

i^  ^1  ^^^^  '^  Equity  for  Injxmciion  against   Windows  in  Party- 

Wall 

1 .  Party-walh;  right  to  open  loindowa. — When  a  party-wall  is  erected 
by  the  owners  of  two  adjoining  lots,  they  do  not  own  Jt  as  tenants  in 
common,  but  each  owns  one  half  in  severalty,  with  an  easement  in  the 
other  half;  and  each  may  increase  the  height,  at  least,  of  his  half,  if 
not  of  the  entire  wall,  when  it  can  be  done  without  damage  to  the  other 
proprietor;  but,  in  the  absence  of  statutory  provisions,  or  express  agree- 
ment between  the  parties,  neither  has  the  right  to  make  windows  or 
other  openings  in  the  wall ;  nor  is  such  right  conferred  by  an  agreement 
giving  either  one  the  right  **  to  use  said  party-wall  free  of  expense  in  the 
erection  of  any  building  which  he  may  wish  to  erect  on  said  lot." 

2.  Injunction  agaiiist  windoivs  in  varty-wall. — A  court  of  equity  will 
interfere  by  injunction,  at  the  suit  ot  one  of  the  part  owners  of  a  party - 
wall,  to  prevent  the  other  from  making  windows,  or  other  openings 
in  it. 

Appeal  from  the  Chancery  Court  of  Jefferson. 
Heard  before  the  Hon.  Thomas  Cobbs. 

Martin  &  McEachin,  Graves  &  Blakey,  and  Watts  & 
Son,  for  appellant,  cited  Wood  on  Nuisances,  ^§  226-32 ; 
Rouse  d'  Smith  r.  Martin  &  Flowers^  75  Ala.  510;  Anto^ 
march i  i\  Busscll,  03  Ala.  356;  Partridge  v.  Gilbert ^  15  N. 
Y.  601;  Brool^'s  v.  Curtis,  50  N,  Y.  639;  Ray  t\  Lynes, 
10  Ala.  63;  aSV.  James  Church  v.  Arrington,  36  Ala.  546; 
Moody  r.   McClelland,  39   Ala.   -IS;    Mosser  v.   Randolph^ 
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7  Porter,  238;  Ferguson  v,  Selma,  43  Ala.  398;  Washb. 
Easements,  621-25;  Plait  t\  Egglrsion,  20  Ohio  St.  414; 
State  V.  Mayor  of  Mobile,  5  Porter,  279 ;  1  High  on  Inj. 
^  739,  788;  2  Story's  Equity,  §  925;  38  Md.  128;  28  Ind. 
79;  45  Amer  Dec.  347,  351,  note;  4  Sandf.  N.  Y.  480; 
70  N.  Y.  440;  11  Humph.  412;  Davidson  v,  Isham, 
1  Stockt.  186;  12  Mass.  223;  19  Eng.  L.  &  Eq.  639;  3  My. 
&  K.  169. 

Webb  &  Tillman,  contra,  cited  Lloyd  on  Buildings,  §  184; 
Vollmer'^s  Apjycal,  61Penn.  St.  128;  Danenhauer  v.  Deinne, 
32  Amer.  Eep.  627;  35  Iowa,  531;  4  Allen,  Mass.  149; 
Niningerv.  Norwood,  72  Ala.  281;  Wood  on  Nuisances, 
777;  High  on  Injunctions,  §  792;  White  t\  Flanagan, 
54  Amer.  Dec.  668 ;  10  Amer.  Eep.  545.;  Washb.  Easements, 
453. 

SOMEEVILLE,  J.— The  bill  was  filed  by  the  appellee, 
Smith,  to  enjoin  the  appellants  from  raising  the  height  of  a 
party -wall,  with  windows  and  openings  constructed  in  it,  so 
as  to  impair  it  as  a  dead  or  solid  wall.  The  wall  was  two 
stories  high,  and  eighteen  inches  thick,  being  so  constructed 
as  to  occupy  nine  inches  of  each  of  the  adjoining  lots  of  the 
complainant  and  the  defendant  Graves,  respectively,  the 
former  holding  under  one  Wright  by  purchase.  It  was 
agreed  in  writing  between  Graves  and  Wright — and  it  is  not 
denied  that  this  covenant  so  runs  with  the  land  as  to  bind 
Smith — "that  the  said  wall  is,  and  always  shall  remain,  a 
party-ivall  between  the  said  owners  of  said  lots,  their  heirs 
and  assigns;  and  the  said  Wm.  H.  Graves,  his  heirs  and 
assigns,  shall  have  the  right  to  use  the  said  pai*ty-wall  free 
of  expense,  in  the  erection  of  any  building  which  he  or  they 
may  wish  to  build  upon  said  lot." 

The  agreement  in  terms  creates  a  party-wall  out  of  this 
division  wall ;  and  by  a  party-wall  we  must  understand  a  wall 
between  the  estates  of  adjoining  owners,  which  is  used  for  the 
common  benefit  of  both,  chiefly  in  supporting  the  timbers 
used  in  the  construction  of  contiguous  houses  on  such  es- 
tates.—1  Wash.  Eeal  Prop.  (5th  Ed.),  385.  Where  such  a 
wall  is  erected,  one-half  on  the  land  of  each  adjoining  pro- 
prietor, it  does  not  render  them  tenants  in  common,  but  each 
is  the  owner  in  severalty  of  his  part,  both  of  the  wall  and 
the  land  on  which  it  stands ;  but  the  title  of  each  is  qualified 
by  a  cross-easement  in  favor  of  the  other,  which  entitles  him 
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to  support  his  building  by  means  of  the  half  of  the  wall  be- 
longing to  his  neighbor.  In  other  words,  each  proprietor 
owns  his  own  half  in  severalty,  with  an  easement  of  support 
from  the  other  half  of  his  neighbor's. — Block  v.  Isham, 
28  Ind.  37;  s.  c,  92  Amer.  Dec.  287;  note,  pp.  291-2; 
2  Wash.  Keal  Prop.  (5th  Ed.),  386;  Tiedeman  on  Eeal 
Prop.,  §  620.  It  is  commonly  held,  that  each  part-owner 
may  certainly  increase  the  height  of  his  half  of  the  wall,  or 
so  much  as  stands  on  his  own  land,  if  he  does  not  thereby 
endanger  or  injure  the  wall,  he  being  responsible  for  the 
resulting  damage  occasioned  by  any  change  in  the  structure 
not  required  for  repairs. — Andnv  x\  Haseliine,  58  Wis., 
395;  s.  c,  46  Amer.  Rep.  635.  And,  according  to  the  better 
view,  as  supported  by  the  weight  of  authority,  each  pro- 
prietor has  the  lawful  right  to  increase  the  height  of  the 
entire  party-wall,  when  it  can  be  done  without  injury  to  the 
adjoining  building,  and  without  impairing  the  value  of  the 
cross-easement,  to  which  the  neighboring  proprietor  is  en- 
titled.—BrooA's  r.  Ciirfis,  50  N.  Y.  639;  10  Amer.  Rep.  545; 
Block  V.  Ish((m,  92  Amer  Dec,  noi(%  295. 

This  right  to  raise  the  height  of  the  wall,  however,  seems 
to  be  implied  in  the  privilege  conferred  on  Graves  by  the 
agreement,  w^hich  gives  him  ''the  right  to  use  said  party- 
wall  free  of  expense,  in  the  erection  of  any  building  which 
he  may  wish  to  bnild  upon  said  [adjoining]  lot."  This 
right,  moreover,  is  conceded  to  the  defendants,  and  no  eflFort 
is  made  by  the  complainant  to  prevent  the  mere  raising,  or 
increasing  the  height  of  the  wall.  The  prayer  for  injunc- 
tion goes  only  to  restraining  the  insertion  of  the  windows^or 
openings. 

There  is  no  statute  in  this  State  regulating  the  subject  of 
party-walls,  as  in  England  and  some  of  the  American  States. 
The  question  is,  therefore,  to  be  determined  by  the  princi- 
ples of  the  common  law  bearing  on  easements  of  this  nature. 
It  is  our  opinion,  that  a  party- wall  must  ordinarily  be  con- 
strued to  mean  a  solid  wall,  without  windows  or  openings. 
Such  openings  tend  to  weaken  the  strength  of  the  structure, 
and  impair  its  value  for  lateral  support  of  the  adjoining 
building.  They  prevent,  or  render  incoftvenient,  the  utiliza- 
tion of  the  wall  for  the  erection  of  an  additional  story  for  the 
building.  They  also  increase  the  hazards  of  fire,  and  inju- 
riously affect  the  adjoining  proprietor  by  unduly  exposing 
his  premises  in  various  other  objectionable  ways,  which 
readily  suggest  themselves  without  any  elaborate  enumera- 
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tion.  If  allowed  to  continue,  moreover,  for  a  period  of 
twenty  years,  the  privilege  of  the  adjoining  owner  would 
mature  into  a  perfect  legal  right,  under  the  doctrine  of 
prescription. — Ulbrichi  v.  Eufaida  Wafer  Co.,  8G  Ala.  587; 
8.  c,  6  So.  Kep.  78.  The  cross-easement  which  the  appellee 
had  in  the  wall  was,  in  our  opinion,  violated  by  the  attempt 
of  the  defendants  to  create  the  openings  for  the  windows, 
sought  to  be  restrained  by  injunction. 

It  is  too  obvious  for  argument,  that  the  doctrine  of  ancient 
lights  has  no  sort  of  bearing  on  this  case,  in  any  aspect  in 
which  it  can  be  viewed.  The  difference  is  between  the  main- 
tenance of  windows  in  one's  own  walls  and  those  of  another. 

The  authorities  fully  support  this  view,  and  leave  no  doubt 
of  the  jurisdiction  of  equity  to  interfere  in  such  cases  by 
injunctive  relief. — Dauenhaner  v.  Devine,  51  Tex.  480; 
32  Amer.  Rep.  627 ;  Vansijckle  ?\  TruHon,  G  Phila.  Kep.  401 ; 
Sullivan  v.  Graff ori,  35  Iowa,  531;  Block  v.  I  sham,  92  Amer. 
Dec,  noie,  297;  St.  John  v.  Sweeney,  59  How.  Prac.  (N.  Y.) 
175;   Vollmer^s  Appeal,  (51  Penn.  St.  118. 

The  case  of  Weston  v.  Arnold,  8  Law  Kep.  (Ch.  Ap.  Cas.) 
1090,  (1872)  seems  to  support  the  view,  that  a  wall  may  be  a 
party-wall  to  such  height  as  it  belongs  in  common  to  two 
adjoining  buildings,  and  cease  by  implication  to  be  such  for 
the  rest  of  its  height;  but  this  decision  is  opposed  to  the 
weight  of  authority,  aud  we  decline  to  approve  it. 

The  chancellor  did  not  err  in  granting  the  relief  prayed 
in  the  bill,  and  in  perpetuating  the  injunction  on  the  proof 
made  in  the  case. 

Affirmed. 


Brovii  V.  Scott. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Set-off  against  note. — A  demand  against  an  intermediate  holder  of 
a  promissory  note  is  not  available  as  a  set-off  to  the  maker,  either  at 
law  or  in  equity,  unless  founded  f.n  an  agreenient  supported  by  a  new 
consideration,  in  pursuance  of  which  the  intermediate  holder  procured 
it,  or  which  was  entered  into  by  the  parties  while  it  was  in  his  hands ; 
and  this  rule  applies  to  a  non-commercial  note  transferred  after  maturity. 

2.  Proof  of 'payment. — The  onus  of  proving  payment  is  on  the  party 
who  asserts  it;  and  if  the  evidence  leaves  the  fact  in  doubt  and  uncer- 
tainty, he  must  fail. 
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3.  Transfer  of  note  aa  collateral  security;  set-off  in  equity, — When  a 
note  secured  by  mortgage  is  purchased  by  one  of  the  heirs  of  the  de- 
ceased mortgagor,  and  transferred  as  collateral  security  for  his  own 
debt,  and  the  transferree  files  a  bill  to  foreclose,  he  is  only  entitled  to 
recover  the  amount  of  his  debt,  with  attorney's  fees  and  costs;  and  the 
transferror  being  indebted  to  the  estate  of  the  mortgagor,  the  other 
heirs  may  by  cross-bill  set  off  that  indebtedness  against  the  balance  due 
on  the  mortgage  debt. 

Appeal  from  the  Chancery  Court  of  Calhoun. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  10th  March,  1886, 
by  Amelia  C.  and  Lula  D.  Brown,  the  partners  composing 
the  firm  of  Rowan,  Dean  &  Co.,  and  Isaac  L.  Swan  as  trus- 
tee, against  W.  S.  Scott,  Winfield  Scott  and  others,  heirs  at 
law  of  William  Scott,  deceased;  and  sought  the  foreclosure 
of  two  mortgages,  or  deeds  of  trust  in  the  nature  of  mort- 
gages, executed  by  said  William  Scott  to  Swan  as  trustee, 
to  secure  two  notes  due  to  Rowan,  Dean  &  Co.  The  mort- 
gages and  secured  notes  were  transferred  by  Rowan,  Dean 
&  Co.,  for  valuable  consideration,  to  said  Winfield  Scott; 
and  were  afterwards  transferred  by  him,  as  collateral  secu- 
rity, to  said  Amelia  C.  and  Lula  D.  Brown.  The  defend- 
ants, except  Winfield  Scott,  insisted  in  their  answer  that  his 
purchase  of  the  notes  and  mortgages  was  made  for  the  ben- 
efit of  the  mortgagor's  estate,  and  operated  a  payment  and 
extinguishment  of  the  debts;  and  they  filed  a  cross-bill,  al- 
leging that  he  was  indebted  to  the  estate,  and  seeking  to  set 
off  that  indebtedness  against  the  mortgage  debt.  The  chan- 
cellor overruled  a  demurrer  to  the  cross-bill,  but  seems  to 
have  granted  no  relief  under  it;  and  on  final  hearing,  on 
pleadings  and  proof,  he  dismissed  the  original  bill.  The 
complainants  appeal,  and  assign  these  decrees  as  error. 

Brothers,  Willett  &  Willett,  for  the  appellants,  cited 
Alston  V.  Alston,  34  Ala.  16;  (ioodirin  r.  McXrehee,  15  Ala. 
282;  Davis  v.  Cook,  65  Ala.  ()22;  7  John.  Ch.  252;  54  Ala. 
688;  23  Ala.  219;  1  Ala.  43;  50  Ala.  10;  67  Ala.  541). 

John  H  (Uldwell,  and  Caldwell  &  Johnston,  conira, 
cited  Harrison  v.  Hicks,  I  Porter,  423;  Ross  x\  Pearson, 
21  Ala.  473;  Prater  r.  Stinson,  26  Ala.  '45(5;  3  Rand.  Com. 
Paper,  ^  1435;  Mount  r.  Vaiajlian,  45  Ala.  134;  CjoW- 
thicaite  r.  X(tt.  Bank,  67  Ala.  549;  Sims  i\  Sampey,  64  Ala. 
230;  Atkins  v.  Knight,  46  Ala.  539;  7  Porter,  543. 


Digitized  by 


Googk 


1888.]  OP  ALABAMA.  455 

(Brown  V.  Scott,] 

CLOPTON,  J. — Appellants,  as  transferrees,  seek  by  the 
bill  to  foreclose  two  deeds  of  trust  in  the  nature  of  mort- 
gages, which  were  executed  by  William  Scott, — one  on 
January  18,  1875,  and  the  other  April  7, 1877,  to  secure  the 
payment  of  two  notes  made  by  him  to  Eowan,  Dean  &  Co. 
The  grantor  died  in  1878.  On  May  i),  1879,  Kowan,  Dean 
&  Co.  transferred  the  deeds  of  trust,  and  delivered  the  notes, 
to  "Winfield  Scott,  who  transferred  them,  June  23,  1882,  to 
complainants,  as  collateral  security  for  borrowed  money. 
The  execution  of  the  conveyances,  the  justness  of  the  debts, 
and  the  transfers,  are  not  controverted ;  and  if  they  were, 
are  clearly  proved. 

Winfield  Scott,  who  is  a  son  and  one  of  the  heirs  of  the 
grantor,  was  indebted  to  his  father  at  the  time  of  his  death, 
for  money  paid  as  his  surety.  ^  The  other  heirs  of  William 
Scott  seek  by  cross-bill  to  set  off  the  indebtedness  of  Winfield 
Scott  against  the  notes  secured  by  the  deeds  of  trusts — a 
demand  against  an  intermediate  holder.  Courts  of  equity, 
there  being  no  special  and  intervening  equities,  adopt  and 
follow  the  rules  at  law  in  relation  to  set-ofiF.  The  well-settled 
and  uniform  construction  of  the  statute  is,  that  the  maker  of 
a  note  will  not  be  allowed  to  set  off  a  demand  against  an 
intermediate  holder,  unless  founded  on  an  agreement  sup- 
ported by  a  new  consideration,  in  pursuance  of  which  the 
intermediate  holder  procured  the  note,  or  which  was  entered 
into  by  the  parties  while  it  was  in  his  hands. — Goldthicaite  i\ 
A7i/.  Bank,  67  Ala.  549.  Though  the  transferree  of  a  note 
not  commercial  takes  it  subject  to  all  the  equities  existing 
between  the  original  parties,  he  does  not  take  it  subject  to 
any  equities  which  may  arise  between  the  maker  and  an 
intermediate  holder.  This  settled  and  uniform  construction 
of  the  statutes  is  essential  to  the  transfer  of  such  paper 
unobstructed  by  risks  other  than  the  original  equities  between 
the  original  parties.  The  cross-bill  alleges  no  agreement 
founded  on  a  new  consideration,  nor  any  special  or  interven- 
ing equity,  which  withdraws  their  demand  from  the  opera- 
tion of  the  general  rule. 

The  defendants  set  up  the  further  defense,  that  the  trans- 
actions by  which  Winfield  Scott  obtained  the  transfer  of  the 
notes  and  deeds  of  trusts,  operated  a  payment  and  extinguish- 
ment. It  satisfactorily  appears  that  Winfield  Scott  used  his 
own  funds  to  pay  Rowan,  Dean  &  Co.,  and  took  a  written 
transfer  of  the  deeds  of  trust  with  the  delivery  of  the  notes. 
These  facts,  unexplained,  indicate  a  purchase.     W.  J.  Scott, 
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who  was  the  administrator  and  also  an  heir  of  William  Scott, 
was  present  when  the  transfer  was  made.  His  testimony,  as 
to  what  was  said  in  respect  to  the  character  of  the  indorse- 
ments which  should  be  put  on  the  deeds,  is  denied  by  Win- 
field  Scott,  who  testified  that  he  said  he  wanted  the  papers 
transferred  to  him ;  and  is  unsupported  by  Dean,  who  did 
not  remember  the  words,  but  did  remember  that  Winfield 
Scott  said,  in  substance,  he  wanted  the  indorsements  to  show 
that  the  indebtedness  was  paid  by  him.  It  seems  that,  if 
payment  and  satisfaction  were  intended,  the  notes  and  the 
deeds  of  trust,  instead  of  being  transferred  to  Winfield  Scott 
as  a  subsisting  demand,  would  have  been  surrendered  to  the 
administrator,  who  went  with  him,  and  was  present  at  the 
time  of  the  transaction,  but  made  no  claim  to  have  the  papers 
cancelled  and  surrendered  to  him.  If  they  were  discharged, 
he  was  entitled  to  their  possession. 

The  theory  of  payment,  in  satisfaction  of  the  notes  and 
extinguishment  of  the  deeds  of  trust,  is  inconsistent  with  the 
subsequent  acts  of  the  parties.  The  notes  and  deeds  of 
trust  were  left  uncancelled  in  the  possession  of  Winfield 
Scott,  and  in  that  condition  remained  in  his  possession  until 
he  transferred  them  to  complainants.  The  administration  of 
the  estate  of  William  Scott  was  finally  settled  in  January, 
1886,  and  no  demand  for  the  papers  was  made,  prior  to,  at 
the  time  of,  or  subsequently  to  that  settlement.  His  posses- 
sion of  the  papers  under  such  circumstances,  and  for  so  long 
a  period,  is  strongly  pursuasive  of  an  intention  and  under- 
standing that  they  should  be  regarded  as  continuing 
unsatisfied,  and,  unless  explained,  should  preponderate,  when 
the  evidence  of  payment  is  so  conflicting  as  to  leave  it  in 
uncertainty. — Doty  v.  Jones,  28  Wise.  219. 

There  are  other  material  and  significant  acts.  The  admin- 
istrator held  a  note  on  Winfield  Scott  for  six  hundred  dollars, 
dated  August  8,  1872,  payable  to  his  father.  Instead  of 
settling  the  mutual  demands,  and  exchanging  papers,  on  the 
next  day  after  the  deeds  of  trust  were  transferred,  a  small 
payment  was  made,  and  a  credit  entered  on  the  note,  for  the 
express  purpose  of  preventing  the  bar  of  the  statute  of  limit- 
ations, and  the  administrator  retained  possession  of  it  In 
explanation  of  permitting  him  to  keep  possession  of  the 
papers,  the  administrator  testifies,  that  he  said  to  Winfield 
Scott,  as  he  had  only  discharged  his  own  debt,  the  papers 
should  be  delivered  to  him,  as  he  was  administrator,  and 
ought  to  have  possession  of  them.     Winfield  Scott  declined 
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to  deliver  them,  saying  that  it  was  better  that  he  should 
keep  them  for  the  present,  on  account  of  a  suit  then  pending 
against  his  father's  estate,  and  if  judgment  was  obtained,  the 
homestead  might  be  involved  and  sold.  On  heai'iug  this,  the 
administrator  acquiesced  in  his  having  possession  of  the  notes 
and  deeds  of  trust.  This  conversation  Winfield  Scott  wholly 
denies;  and  the  assertion,  that  in  paying  the  notes  he  only 
dischfirged  his  own  debt,  is  not  sustained  by  proof.  The 
evidence  clearly  establishes  that  the  note  for  twelve  hundred 
and  sixty-nine  dollars  was  the  personal  debt  of  William  Scott, 
with  which  Winfield  Scott  had  no  connection  in  any  wise. 
Without  alluding  to  the  avowed  fraudulent  purpose,  for  which 
the  papers  were  left  in  his  possession  uncancelled,  the  expla- 
nation is  unsatisfactory  in  view  of  the  fact,  that  on  May  lO, 
1885,  just  six  years  thereafter,  a  similar  payment  was  made, 
and  credit  was  entered  on  the  same  note,  for  the  same  pur- 
pose. The  reason  assigned  by  Winfield  Scott,  why  he  had 
better  keep  possession  of  the  papers,  had  certainly  ceased 
before  then. 

The  statement  of  Winfield  Scott,  that  when  he  paid  the 
notes  to  Kowan,  Dean  &  Co.,  he  regarded  his  debt  to  his 
father  as  paid  and  settled,  and  more  than  settled,  would  tend 
to  support  the  contention  of  defendant,  were  it  not  that  his 
meaning  is  explained  by  the  further  statement,  that  he  kept 
them,  not  only  to  show  that  his  debt  was  paid,  but  also  the 
excess  paid  by  him  for  his  father,  and  to  collect  the  same  if 
it  became  necessary. 

The  burden  rests  on  defendants  to  prove  payment.  On 
which  party  the  law  casts  the  burden  of  proof,  should  be  re- 
garded and  taken  into  consideration  in  weighing  the  sufficiency 
of  the  evidence  as  to  any  question  of.  fact.  The  rule  is  not 
technical,  nor  a  fiction.  Its  observance  will  serve  to  promote 
the  ascertainment  of  truth.  Keeping  in  mind  that  the  onus 
is  on  the  defendants  to  establish  the  defense  of  payment,  and 
considering  the  whole  evidence,  we  can  not  say  that  payment, 
or  satisfaction  and  extinguishment,  is  satisfactorily  proved. 
At  least,  the  mind  is  left  in  doubt  and  uncertainty,  in  which 
case  the  defendants  must  fail  for  want  of  proof.  Both  the 
indebtedness  of  Winfield  Scott  to  his  father,  and  the  indebt- 
e<lness  of  his  father  to  Eowan,  Dean  &  Co.,  were  discharged 
and  extinguished,  or  neither  was.  The  inquiry  is  pertinent; 
if  p>aid,  why  the  resort  to  a  mode  to  prevent  the  presumption 
of  payment  arising  from  the  operation  of  the  statute  of 
limitations?     We  conclude,  that  it  was  not  intended  to  dis- 
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charge  the  notes  and  deeds  of  trust,  but  that  the  mutual 
demands  should  be  kept  uncancelled  for  future  set-off  and 
settlement,  which,  from  neglect  or  other  cause,  was  never 
consummated. 

The  complainants  are  in  equity  entitled  to  receive  only 
the  amount  of  their  claim  against  Winfield  Scott,  and  attor- 
ney's fees.  If  they  recovered  the  full  amount  of  the  notes, 
they  would  hold  the  excess  for  him.  The  defendants  have 
a  clear  equity  to  set  off  his  indebtedness  against  this  excess. 
The  decree  should  be  moulded  so  as  to  effectuate  a  complete 
adjustment  of  the  rights  and  equities  of  all  the  parties.  If 
the  land  is  divisible,  it  should  be  sold  in  parcels,  and  only 
so  much  sold  as  will  be  suflScient  to  pay  the  amount  ascer- 
tained to  be  due  complainants  by  Winfield  Scott,  and  reason- 
able at?torneys'  fees  and  costs  of  suit.  His  indebtedness 
should  be  set  off  against  the  balance  of  the  notes.  To  author- 
ize such  decree,  the  cross-bill  will  have  to  be  amended,  so  as 
to  strike  out  all  the  averments  in  relation  to  payment,  which 
is  not  the  subject  of  a  cross-bill. 

Reversed  and  remanded. 
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Globe  Iron  Roofing  and  Corrng^atin§^ 
Co.  V.  Tnacher. 

Bill  in  Equiiy  by  Mater iaUman^  to  enforce  Statuiory  Lien; 
07%  as  Crediior  wiihoid  Lien^  to  set  aside  Fraudulent 
Conveyances. 

1.  Filing  bill  in  double  aspect. — A  creditor  can  not  file  a  bill  in  a 
double  aspect,  seeking  as  contractor,  or  raaterial-man,  to  enforce  a  stat- 
utory lien  ((/ode,  §  3018-48),  to  set  aside  subsequent  conveyances  of  the 
property  (with  other  property)  as  void,  and  to  subject  it  to  the  satisfac- 
tion of  his  debt;  or,  in  the  alternative,  as  a  simple-contract  creditor 
without  a  lien,  to  set  aside  the  conveyances  as  fraudulent. 

2.  Statuiory  lien  of  contractor  or  mate  rial-man;  verification  of.— 
Under  the  statute  requiring  the  claim  of  an  original  contractor  or  ma- 
terial-man to  be  verified  *'by  the  oath  of  the  claimant,  or  some  other 
person  having  knowledge  of  the  facts' '  (Code,  ^  3022),  if  the  claimant 
18  a  private  corporation,  the  attidavit  of  one  of  its  officers,  to  the  effect 
that  the  statement  of  the  claim  "is  true  as  to  the  best  of  his  knowl- 
edge and  belief,"  without  more,  is  not  a  suflicient  verification. 

3.  Validity  of  mortgage y  as  against  creditors;  allegations  of  fraud. — 
When  a  creditor  files  a  bill  to  set  aside,  on  the  ground  of  fraud,  a  mort- 
gage or  deed  of  trust  executed  by  an  insolvent  corporation,  which  pur- 
ports to  convey  all  of  its  property  to  secure  the  payment  of  certain  in- 
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terest-bearing  bonds  payable  ten  years  after  date,  and  which  reserves 
to  the  corporation  the  Tight  to  use  the  property  until  foreclosure;  al- 
leging that  it  was  really  given  to  secure  an  antecedent  debt  to  two  banks, 
which  had  taken  some  of  the  bonds  as  collateral  security,  and  was  in- 
tended to  hinder,  delay  and  defraud  other  creditors ;  that  these  debts 
were  partly  simulated,  and  that  they  included  usurious  interest ;  these 
allegations',  in  connection  with  the  provisions  of  the  mortgage,  are  suf- 
ficient to  impeach  it,  showing  the  reservation  of  a  benefit  to  the  debtor, 
a  fraudulent  intent,  and  participation  by  the  beneficiaries. 

4.  Same. — A  morti<age  executed  by  an  insolvent  debtor,  thouijh  with 
a  fraudulent  intent  on  his  part,  for  the  benefit  of  certain  bona  fide  cred- 
itors, who  are  not  charged  with  knowledge  or  notice  of  such  fraudulent 
intent,  or  any  participation  therein,  will  not  be  declared  fraudulent  as 
against  other  creditors ;  and  this  principle  is  not  affected  by  the  facts, 
that  the  debtor  is  an  insolvent  corporation,  and  that  the  preferred  cred- 
itois,  or  some  of  them,  are  stockholders  or  officers. 

5.  General  assignment  for  benefit  of  creditors;  validiUj  of. — A  general 
assignment  for  the  benefit  of  creditors,  which  fixes  no  time  for  foie- 
cloaure,  and  reserves  to  the  grantor  the  use  of  the  property  until  foreclos- 
ure, is  not  on  that  account  fraudulent  as  against  creditors,  since  the 
assignee  may  at  any  time  foreclose,  and  any  creditor  may  compel  him  to 
do  so. 

Appeal  from  the  Chancery  Court  of  Morgan. 

Heard  before  the  Hon.  Thomas  Cobbs. 
QThe  appeal  in  this  case  is  sued  oxit  from  a  decree,  or  inter- 
locutory order,  sustaining  a  demurrer  to  a  bill,  which  was 
filed  on  the  30th  of  June,  1888,  by  the  Globe  Iron  Koofing 
and  Corrugating  Company,  a  corporation  chartered  under  the 
laws  of  Ohio,  against  Edwin  Thacher,  Daniel  Mooar,  the 
Decatur  Iron  Bridge  and  Construction  Company,  a  private 
corporation  under  the  statutes  of  Alabama,  the  First  Na- 
tional Bank  of  Decatur,  and  the  Exchange  Bank  of  Deca- 
tur. The  complainant  claimed  to  be  a  creditor  of  the  Deca- 
tur Iron  Bridge  and  Construction  Company  to  the  amount 
of  $059.25,  balance  due  for  materials  furnished  under  con- 
tract, and  used  in  the  construction  of  certain  buildings  and 
improvements  on  lots  particularly  described;  and  sought  to 
enforce  a  statutory  lien  on  this  property,  to  cancel  certain 
conveyances,  hereinafter  described,  as  void,  and  to  have  the 
property  sold,  or  so  much  thereof  as  might  be  necessaiy  to 
satisfy  the  debt,  with  interest  and  costs ;  and  also,  in  the  al- 
ternative, as  a  creditor  by  simple  contract  without  a  lien,  to 
set  aside  the  conveyances  as  fraudulent  and  void,  and  sub- 
ject the  property  to  the  satisfaction  of  the  complainant's 
debt,  as  more  particularly  shown  by  the  prayer  hereinafter 
set  out. 

The  conveyances  sought  to  be  set  aside  were:  (1.)  A 
mortgage,  or  deed  of  trust,  dated  November  1,  1887,  exe- 
cuted by  the  Decatur  Iron  Bridge   and   Construction  Corn- 
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pany,  and  signed  in  its  name,  ''''per  Geo.  S.  Mooar,  presi- 
dent;" by  which  was  conveyed  to  Daniel  Mooar,  as  trustee, 
all  the  property  then  owned  by  said  corporation,  or  which  it 
might  afterwards  acquire  "while  this  instrument  remains  in 
force,"  with  its  franchises,  reserving  to  the  corporation  the 
right  to  use  the  same  until  foreclosure;  *^to  be  held  in  trust 
by  said  Mooar,  his  successor  or  successors,  to  secure  the 
payment  of  the  principal  and  interest  of  the  following  de- 
scribed bonds,  issued  and  to  be  issued  as  the  necessities  of 
said  company  may  require ;  which  said  bonds  are  dated  No- 
vember 1st,  1887,  payable  to  bearer,  amounting  in  all  to 
$30,000,  payable  ten  years  after  date,  bearing  annual  inter- 
est at  eight  per  cent.,  payable  semi-annually,  on  the  1st  of 
May  and  November  each  year,  at  the  First  National  Bank  of 
Decatur,  Alabama ;  there  being  sixty  of  said  bonds,  for  $500 
each,  having  interest  coupons  attached:  Now,  the  true  in- 
tent and  object  of  this  instrument  is  to  secure  the  payment 
of  the  aforesaid  bonds  and  coupons,  as  they  may  fall  due,  to 
whomsoever  may  be  the  holders  thereof;  a  failure  on  the 
part  of  said  company  to  pay  any  of  said  coupons,  for  three 
months  after  the  same  shall  have  become  due,  and  shall  have 
been  presented  at  the  office  of  the  company  and  refused, 
shall  cause  the  principal  of  said  bonds  at  once  to  become 
due  and  payable,  and  a  right  of  action  for  the  foreclosiu*e  of 
this  instrument  shall  at  once  accrue.  But,  if  the  said  com- 
pany shall  well  and  truly  pay  off  and  discharge  said  bonds, 
and  interest  thereon,  according  to  the  true  intent  and  mean- 
ing hereof,  then  these  presents  are  to  be  void,"  &c. 

(2.)  A  mortgage  said  to  have  been  executed  by  said 
company  on  the  80th  of  April,  1888,  to  said  Daniel  Mooar, 
conveying  all  of  its  property  '*to  secure  him  for  the  alleged 
sum  of  $5,500,  and  to  save  him  harmless  against  all  loss  and 
damage  he  might  sustain  by  reason  of  his  indorsement  and 
suretyship  for  said  company  on  debts  due  to  the  First  Na- 
tional Bank  of  Decatur,  and  three  years  salary  to  said  de- 
fendant Edwin  Thacher,  as  chief  engineer  of  said  company." 
A  copy  of  this  mortgage  was  not  made  an  exhibit  to  the 
bill,  but  it  was  alleged  in  this  connection,  that  the  principal 
stockholders  of  the  company  were  said  George  S.  Mooar, 
president;  Daniel  Mooar,  his  son,  who  was  its  attorney 
and  counsellor;  Edwin  Thacher,  chief  engineer;  and 
Robert  Curtis,  vice-president  and  general  manager. 

(3.)     A  general  assignment  executed  by  said  company  to 
said  Thaclier  as   trustee,  in  trust   for  the   benefit  of  all  its 
Vol.  lxx^vii. 
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creditors,  specifying  their  names  and  the  amount  of  their 
respective  debts.  This  instrument  was  alleged  to  have  been 
executed  on  the  9th  of  May,  1888,  and  that  date  is  signed 
at  the  bottom  of  the  copy  which  is  made  an  exhibit  to  the 
bill,  with  the  name  of  E.  L.  Olmstead  as  secretary;  but 
there  is  no  signature  to  the  instrument,  and  there  are  no  at- 
testing witnesses. 

In  reference  to  these  instruments  the  bill  contained  Ihe 
following  allegations:  "Complainant  further  alleges,  that  the 
execution  of  said  mortgage  on  the  1st  of  November,  1887, 
was  for  the  purpose  of  securing  an  antecedent  debt,  but 
complainant  does  not  admit  that  the  whole  amount  claimed 
by  said  banks  was  or  is  justly  due  from  said  company;  on 
the  contrary,  it  alleges  that  the  debt  due  them  from  said 
company  is  much  less  than  the  amount  claimed,  and  that  the 
execution  of  said  mortgage,  or  deed  of  trust,  of  November 
1st,  1887,  and  of  said  mortgage  of  April  30th,  1888,  was  an 
effort  on  the  part  of  said  company  to  make  the  said  Daniel 
Mooar  and  said  two  banks  preferred  creditors,  and  the  same 
is  fraudulent  as  against  complainant  and  its  other  creditors; 
that  the  said  deed  of  trust  to  said  Daniel  Mooar  was  execu- 
ted after  said  company  became  indebted  to  said  banks,  and 
said  deed  was  executed,  and  the  bonds  therein  mentioned 
were  issued  and  hypothecated  by  said  company,  as  collateral 
security  for  said  indebtedness;  and  that  a  portion  of  said  in- 
debtedness is  usurious  interest  charged  by  them,  at  diflPerent 
times,  to  said  company,  and  that  said  company  was  insolvent" 
when  each  of  said  instruments  was  executed. 

In  the  original  bill,  the  complainant  sued  "in  behalf  of 
itself  and  such  other  creditors  as  may  desire  to  join  in  this 
suit;"  but  these  words  were  struck  out  by  amendment,  and 
the  prayer  of  the  bill  as  amended  was  in  these  words:  "That 
your  Honor  take  jurisdiction  of  this  cause,  and,  on  final 
hearing  thereof,  decree  and  enforce  complainant's  lien  on  said 
property  for  materials  furnished;  that  the  said  property  de- 
scribed in  this  bill,  and  set  out  in  Exhibit  C  [the  claim  filed 
asserting  a  lien],  be  subjected  to  the  payment  of  said  debt, 
with  interest  thereon,  and  that  complainant's  lien  be  declared 
superior  to  said  deed  of  trust  and  mortgage  executed  to  said 
Daniel  Mooar;  and  that  said  deed  of  trust,  said  mortgage 
and  said  assignment  be,  as  to  complainant,  declared  void; 
and  that  said  property  be  sold,  under  an  order  of  this  court, 
to  satisfy  complainant's  lien,  to  the  amount  of  their  said 
debt,  with  interest  and  costs.     Or,  if  your  Honor  finds  that 
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complainant  has  not  the  lien  herein  claimed  under  section 
3018  of  the  Code  of  Alabama,  then  complainant  prays  that 
said  deed  of  trust  and  said  mortgage  to  Daniel  Mooar,  and 
said  assignment  to  Edwm  Thacher,  be  set  aside  and  declared 
void ;  that  all  of  the  property  thereby  conveyed,  or  so  much 
thereof  as  may  be  necessary,  be  sold  under  a  decree  of  this 
court  to  pay  said  debt  and  costs;"  and  the  general  prayer 
was  added. 

The  defendants  filed  separate  demurrers  to  the  bill,  speci- 
fying the  following  (with  other)  grounds  of  demurrer:  Ist, 
to  the  whole  bill,  because  (1)  it  asked  inconsistent  and  re- 
pugnant relief  in  the  alternative,  and  (2)  because  it  joined 
distinct  causes  of  action;  2d,  to  so  much  thereof  as  claimed 
a  statutory  lien  for  materials  furnished,  because  the  verifica- 
tion of  the  claim  was  insufficient,  and  because  a  compliance 
with  statutory  provisions  in  other  respects  was  not  shown; 
3d,  to  so  much  of  the  bill  as  assailed  the  several  convey- 
ances on  the  ground  of  fraud,  because  (1)  the  allegations  of 
fraud  were  too  general  and  indefinite,  and  because  (2),  on 
the  facts  alleged,  the  conveyances  were  not  shown  to  be 
fraudulent.  The  chancellor  sustained  these  several  grounds 
of  demurrer,  and  his  decree  is  here  assigned  as  error 

Kirk  &  Almon,  for  the  appellants. — (1.)  The  statute 
gives  a  contractor,  or  material-man,  a  right  to  come  into 
equity  to  enforce  his  lien ;  and  provides  that,  even  in  actions 
at  law,  all  persons  interested  in  the  property  may  be  made 
parties  to  the  suit.— Code,  §§  3048,  3030.  (2. )  The  com- 
plainant was  an  original  contractor  within  the  terras  of  the 
statute,  and  the  verification  of  the  claim  was  sufficient. 
Lane  &  Bodley  Co.  v.  Jmws,  79  Ala.  156;  Chandler  v. 
Hanna,  73  Ala.'  394;  Towusrnd  v.  Sfeel,  85  Ala.  580;  Ruhl 
V,  Rogers,  W.  Va.,  2  S.  E.  Rep.  798.  (3.)  The  bill  is  not 
multifarious,  nor  is  there  a  misjoinder  of  defendants. — Tin- 
dal  V.  Drake,  51  Ala.  574;  Merrih  v.  Phnmijc,  48  Ala.  87; 
Forresi  v.  Lnddinqton,  84  Ala.  1;  84  Ala.  600.  (4.)  The 
alternative  prayers  for  relief  are  neither  repugnant  nor  in- 
consistent. In  each  aspect  of  the  bill,  the  complainant  seeks 
only  to  subject  the  property  to  the  satisfaction  of  its  debts, 
and  to  set  aside  conveyances  which  are  a  cloud  on  the  title. 
The  bill,  as  originally  framed,  was  in  favor  of  the  complain- 
ant and  such  other  creditors  as  might  choose  to  come  in  and 
make  themselves  parties;  but  this  was  struck  out  by  amend- 
ment, and  the  complainant  was  left  suing  alone  as  a  creditor 
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by  simple  conti'act.  Two  or  more  creditors  by  simple  con- 
tract only  can  not  unite  in  a  bill  to  set  aside  a  jfraudulent 
conveyance. — Railway  Co.  v.  McKenzic,  85  Ala.  546.  But  a 
mortgagee  may  join  as  complainant  in  a  creditor's  bill,  although 
he  asserts  a  prior  lien  on  the  property. — Story's  Eq.  PL, 
§§  101,286.  (5.)  On  the  averments  of  the  bill,  when 
assailed  by  demurrer,  each  of  the  conveyances  is  fraudulent 
and  void  as  against  creditors. — Sims  v.  Gaines^  64  Ala.  392; 
Seaman  v.  Nolen^  68  Ala.  463;  Oleics  v,  Woods^  9  Amer. 
Dec.  346;  Com,  Bank  v.  Brewer,  71  Ala.  574;  Bimedict  v. 
Renfro,  75  Ala.  121;  LeGrand  v,  Nat  Bank,  81  Ala.  123; 
Meyer  v.  Cook,  85  Ala.  417. 

Brickell  &  Harris,  contra,— {!,)  The  bill  presents  the 
complainant's  case  in  a  double  aspect,  asking  relief,  in  the  al- 
ternative, which  is  inconsistent  and  repugnant.  In  one  as- 
pect, the  complainant  asserts  a  statutory  lien  as  contractor 
or  material-man ;  in  the  other,  asks  relief  as  a  creditor  by 
simple  contract  without  a  lien ;  and  the  averments  and  prayer, 
in  each  aspect,  are  equally  repugnant.  Such  a  bill  can  not 
be  maintained. — Micouv.  Ashiirsf,  55  Ala.  007:  Eufaula  v. 
McNab,  67  Ala.  588;  Mooy  v.  Talcotf,  72  Ala.  210;  Heyei^ 
V.  Bromherg,  74  Ala.  524;  Lehman  t\  Dfeyei',  67  Ala.  404; 
Rives  V,  Walthall,  38  Ala.  333.  (2.)  The  claim  of  a  con- 
tractor's lien  must  fail,  because  it  was  never  verified  as  the 
statute  requires. — Code,  §  3018;  Young  v,  Stoutz,  74  Ala. 
574:  Welch  v.  Porter,  63  Ala.  225;  2  Jones  on  Liens, 
^  1454;  Phill.  Mech.  Liens,  §  357.  (3.)  The  allegations 
of  the  bill,  as  to  fraud  in  the  several  conveyances  assailed, 
are  too  vague  and  indefinite. — Flewellen  t\  Crane,  58  Ala. 
627 ;  Pickett  t\  Pipkin,  64  Ala.  520 ;  Morgan  v,  Morgan, 
68  Ala.  80;  Chamberlain  t\  Dorrance,  69  Ala.  40.  (4.) 
The  allegations  of  the  bill  do  not  show  fraud  in  any  of  the 
conveyances. — Burr.  Assignments,  166,  §  118;  Baskins  v. 
Calhoun,  45  Ala.  582;  Fielder  v.  Varner,  45  Ala.  429;  Pope 
r.  Brandon,  2  Stew.  401;  Turner  v.  itf ci<^e6>,  61  Ala.  468 ; 
Steiiier  v.  McCall,  61  Ala.  406;  Tarnilick  v.  Marbury, 
91  U.  S.  589;  Graham  v.  Lockhart,  8  Ala.  9;  Abercrombie 
r.  Bradford,  16  Ala.  560;  Shackelford  v,  P.  &  M.  Bank, 
22  Ala.  238. 

McCLELLAN,  J. — The  bill  in  this  case  is  filed  in  a 
double  aspect.  In  one  view,  the  claim  sought  to  be  enforced 
is  that  of  a  lienor  under  sections  3018  et  seq,  of  the  Code; 
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in  the  other,  the  right  relied  on  is  that  of  a  simple-contract 
creditor.  In  one  aspect,  it  is  songht  only  to  enforce  the  de- 
mand of  the  complainant ;  in  the  other,  it  is  songht  to  sub- 
ject the  property  of  the  Decatur  Bridge  Company  to  the 
satisfaction  of  the  claims  of  other  creditors,  as  well  as  the 
complainant.  In  the  phase  of  the  case  first  presented,  the 
effort  is  to  subject  only  certain  town  lots  belonging  to  the 
bridge  company,  to  the  satisfaction  of  a  particular  debt ;  in 
the  phase  last  presented  in  the  bill,  the  effort  is  to  subject 
not  only  these  lots,  but  all  the  property  of  the  defendant 
company,  to  the  satisfaction  not  only  of  the  complainant's 
debt,  but  also  of  the  debts  of  all  other  bona  Jidr  creditors. 
By  one  set  of  averments,  it  is  attempted  to  make  a  case,  in 
which  complainant's  claim  will  be  held  superior  to  certain 
conveyances  made  by  the  bridge  company,  to,  or  which  en- 
ured to  the  benefit  of,  the  other  defendants;  by  other  alle- 
gations, the  attempt  is  made  to  have  these  conveyances — 
which  in  this  part  of  the  bill  are  treated  as  nominally 
superior  to  com[)lainant's  claim — declared  void  as  to  the 
debt  of  complainant,  and  other  Ixnui  Jhir  creditors.  It  thus 
appears  that,  whether  regard  be  had  either  to  the  character 
or  amounts  of  the  claims  involved  in  the  respective  aspects 
of  the  bill,  or  to  the  quantity  of  property  to  be  affected  by 
the  decree,  or  to  the  character  or  extent  of  the  relief  sought 
in  the  two  presentments  of  the  cause  of  action,  there  is  a 
manifest  dissimilarity,  repugnance  and  inccmsistency  in 
and  between  the  two  parts  of    the  bill  of  complaint. 

The  cardinal  requirement  with  respect  to  bills  framed  in 
the  alternative  is,  that  each  alternative  must  entitle  the  com- 
plainant to  precisely  the  same  relief,  in  kind  if  not  in  degree; 
so  that,  if  the  bill  be  confessed,  tlie  court,  in  decreeing  the 
relief  prayed  on  one  state  of  facts,  would  also  respond  and 
grant  the  relief  ai)propriate  to  the  alternative  state  of  facts. 
That  the  relief  which  w^ould  be  appropriate  to  either  of  the 
alternatives  of  this  bill  w^ould  be  entirely  inappropriate  to 
the  other,  we  entertain  no  doubt. — Lrhwdu  v.  Mijei%  67  Ala. 
403;  Micou  r.  AHhumf,  55  Ala.  007;  Hryrr  Bros,  t\  Brom- 
her  (J,  74  Ala.  528 ;  Gordon  v.  Ross,  (>:}  Ala.  363 ;  Moo(j  r. 
TakoU,  72  Ala.  210. 

The  complainant  was  an  original  contractor,  within  the 
meaning  of  the  statute  giving  to  mechanics  and  material- 
men liens  on  buildings  or  improvements,  to  the  making  or 
erection  of  which  they  have  contributed  labor  or  material ; 
and  had  six  months  from  the  accrual  of  the  debt  involved  in 
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this  suit,  in  which  to  file  a  verified  statement  of  the  claim  in 
the  office  of  the  probate  judge  of  Morgan  county.  We  do 
not  understand  that  it  is  seriously  denied  that  the  statement 
required  by  section  3022  of  the  Code  was  filed  within  six 
months  after  the  debt  accrued.  It  is,  however,  strenuously 
insisted,  that  the  statute  was  not  complied  with  in  respect  to 
the  verification  of  the  statement  so  filed.  The  section  last 
referred  to  requires  that  the  statement  must  "be  verified  by 
the  oath  of  the  claimant,  or  some  other  person  having  know- 
ledge of  the  facts." 

It  is  thoroughly  well  settled  in  principle,  and  by  the  ad- 
judged C€i8es,  that  liens  of  this  class  are  dependent  for  their 
vitality  upon  a  strict  compliance,  in  all  matters  of  substance, 
with  the  provisions  of  the  statutes  under  which  alone  they 
have  any  existence.  There  is  deemed  no  inequity,  says  Mr. 
Phillips,  in  this  strict  adherence  to  the  requirements  of  the 
law,  in  view  of  the  fact  that  the  lienor  claims,  by  the  terms 
of  the  enactment,  to  fasten  an  extraordinary  right  on  the 
lands  of  another,  with  priority  over  all  other  creditors.  The 
claimant  must  seek  his  lien  under  the  statute,  and  in  accord- 
ance with  its  terms,  or  not  at  all. — Phillips  on  Mechanic's 
Liens,  §§  10,  297;  Chandler  v.  Hanna,  73  Ala.  394. 

The  verification  of  the  statement  filed  in  this  case  was 
made  by  an  oflScer  of  the  claimant  corporation.  It  may  be 
conceded,  that  under  the  circumstances,  an  officer  of  the  in- 
corporated company  is  to  be  considered  "the  claimant," 
within  the  meaning  of  the  clause  quoted  above,  and  does 
not  come  within  the  terms,  "other  person  having  knowledge 
of  the  facts."  It  may  be  further  conceded,  that  when  the 
statutory  afiidavit  is  made  by  the  claimant  himself,  it  need 
not  affirmatively  show  that  the  affiant  knew  the  facts ;  and 
hence,  that  the  verification  made  by  an  officer  of  a  corpora- 
tion need  not  affirm  that  he  was  cognizant  of  the  facts  to 
which  he  deposed.  The  existence  of  such  knowledge,  in  the 
absence  of  anything  to  the  contrary,  will  be  presumed.  But 
the  statute,  we  have  ^o  doubt,  from  its  very  terms,  contem- 
plates and  requires  that  this  extraordinary  charge  should  not 
be  placed  on  the  property  of  another,  unless  the  facts  out  of 
which  the  lien  springs  aie  vouched  for  on  oath  by  some  per- 
son, whether  the  claimant  himself  or  another,  who  knows 
them  to  exist.  The  affidavit  relied  on  here  is,  that  "the 
foregoing  statement  is  true  as  to  the  best  of  the  affiant's 
knowledge  and  belief."  This  aflBrmatively  shows  that  the 
affiant,  whether  he  be  considered  the  claimant  or  another 
30 
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person,  did  not  have  a  knoicUdge  of  the  facts  embraced  in 
the  statement.  He  does  not  swear,  that  he  knows  them  tc 
be  true,  or  that  they  are  true,  without  more ;  but,  on  the 
contrary,  the  construction  of  the  verification  most  favorable  tc 
the  lien  would  be,  that  some  of  the  facts  were  known  to  be 
true,  and  others,  though  not  within  the  knowledge  of  the 
aflBant,  were  believed  to  be  true.  This  verification  is  in- 
sufficient, and  fails  to  fix  the  lien  on  the  property  of  the 
bridge  company. — Dorman  v,  Crozier,  14  Kan.  224;  Chihh 
V.  Bosiwick,  12  Daly,  N.  Y.  15;  Dcmiis  v.  Coker,  34  Ala,  61 
Jones  on  Liens,  §  1454. 

In  its  second  alternative,  the  bill  seeks  to  have  certair 
conveyances  execut^^d  by  the  bridge  company  declared  fraud 
»•,  ulent  and  void,  a*id  the  property  covered  by  them  subjected 

?••  to  complainant's  debt,     With  respect  to   one  of  these  con- 

J  J  veyances — the  deed  of  trust  of  November,  1887 — it  is  allegec 

;  .  that  the  bridge  company  was,   at  the  time  of  its  execution 

insolvent;  that  it  covered  all  of  the  grantor's  property;  tha 
it  was  made  to  hinder,  delay  and  defraud  other  creditors  o1 
the  grantor;  that  it  reserves  a  benefit  to  the  company,  ii 
that  the  bonds  for  which  it  is  security  do  not  mature  for  tei 
years,  during  which  time  the  property  conveyed  is  to  con 
tinue  in  the  possession  and  use  of  the  company ;  that  saic 
deed  of  trust  was  executed  to  secure  the  payment  of  $30,00( 
in  negotiable  bonds ;  that  these  bonds  were  issued  and  de 
livered  to  the  First  National  and  Exchange  Banks  of  Deca 
tur,  as  collateral  security  for  an  antecedent  debt  due  to  them 
that  this  debt  was  alleged  to  be  $30,000,  and  bonds  to  tha 
amount  were  issued  and  deposited  to  secure  the  same,  bu 
that  in  truth  and  fact  the  debt  was  less  than  that  sum,  and 
moreover,  was  made  up  in  part  of  usurious  interest  charges 
As  we  read  the  averments  of  the  bill  relied  on  to  show  frauc 
in  this  deed  of  trust,  it  charges,  to  recapitulate,  insolvency 
on  the  part  of  the  bridge  company;  conveyance  of  all  iti 
property  to  secure  these  two  creditors;  reservation  of  bene 
fit;  intent  to  hinder,  delay  and  defraud;  notice  of  this  in 
tent  on  the  part  of  the  real  beneficiaries  under  the  deed,  th( 
banks,  and  their  constructive  participation  in  the  covinous 
purpose  resulting  from  their  acceptance  of  the  issues  of  th( 
deed  of  trust  to  secure  an  usurious  debt,  and  simulation  o: 
the  debt  itself,  without  regard  to  usury;  and  when  to  the 
case  thus  made  is  added  the  suspension  of  the  banks'  righi 
of  action  on  their  debt,  resulting  from  their  acceptance  o: 
the  collateral  security,  having  ten  years  in  which  to  mature 
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and  the  delay  of  other  creditors  necessarily  growing  out  of 
this  fact,  we  are  clearly  of  the  opinion,  that  these  averments 
are  sufficient  to  impeach  the  deed  of  trust  of  November  1, 
1887,  as  fraudulent  and  void  as  to  the  complainant. 

Whatever  may  have  been  the  intent  of  the  bridge  com- 
pany in  the  execution  of  the  mortgage  of  April,  1888,  there 
is  no  allegation  of  bad  faith  on  the  part  of  any  of  the  bene- 
ficiaries thereunder;  no  imputation  of  simulation  of  the 
debts  sought  to  be  secured ;  no  averment  of  notice  on  the 
part  of  the  creditors  preferred  by  the  mortgage,  of  the 
mala  fides  of  the  grantor,  nor  of  their  participation  in  such 
intent,  if  it  existed.  Clearly,  these  allegations  do  not  make 
out  a  case  of  fraud.  A  debtor  may  prefer  a  bojia  fide  cred- 
itor, whatever  intent  on  the  part  of  the  debtor  may  charac- 
t-erize  the  act,  provided  the  creditor  does  not  participate 
therein. — Crawford  v.  Kirksey,  55  Ala.  282;  Hodges  v. 
Colenian^  76  Ala.  103.  And  the  fact  that  the  bona  fide  cred- 
itors who  are  thus  secured  by  the  mortgage  of  April,  1888, 
or  some  of  them,  are  stockholders  and  officers  of  the  bridge 
company — which  fact  constitutes  the  only  special  infirmity 
laid  against  this  instrument — does  not  render  it  fraudulent. 
Turinlick  v.  Marbury,  91  U.  S.  589. 

The  only  other  matter  urged  upon  our  attention  relates  to 
the  general  assignment  of  May,  1888,  which  is  alleged  to  be 
rendered  fraudulent  by  reason  of  the  reservation  of  a  benefit 
to  the  assignor.  It  is  true,  no  time  is  fixed  for  the  fore- 
closure of  this  assignment,  and  the  use  of  the  property,  until 
foreclosure  is  had,  is  reserved  to  the  bridge  company.  Any 
creditor  had  the  right,  at  any  time,  to  3ompel,  and  the  as- 
signee, at  all  times,  had  the  power  to  proceed  with,  fore- 
closure ;  and  the  reservation  of  the  possession  and  use  of  the 
property  contingent  upon  the  exercise  of  the  right  to  fore- 
close, thus  residing  in  both  the  assignee  and  beneficiaries, 
will  not  avoid  the  conveyance  for  fraud. — Graham  v.  Lock- 
hardf,  8  Ala.  9;  Abercrombie  v.  Bradford,  16  Ala.  560; 
Shackelford  v.  P.  M.  Bank,  22  Ala.  238. 

The  decree  of  the  chancellor,  in  so  far  as  it  sustained  de- 
miirrers  to  those  averments  of  the  bill  which  sought  to  im- 
peach the  deed  of  trust  of  November,  1887,  is  erroneous, 
and  must  be  reversed.  We  discover  no  error  in  the  rulings 
of  the  court  below  on  the  other  grounds  of  demurrer. 

Keyersed  and  remanded. 
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1^  Clifton  Iron  Co.  v.  Dye. 

101    668 

lOe   606  .      .  . 

Bill  in  Equity  by  Riparian  Proprieior^for  Injunciion  against 
Pollution  of  Steam, 

1.  Judicial  notice  of  public  facts. — The  courts  will  take  judicial  notice 
of  the  facts,  that  large  sums  of  money  have  been  invested  in  the  recent 
development  of  the  mineral  resources  of  the  State ;  that  the  utilization  of 
these  ores,  which  must  be  w^ashed  before  using,  necessarily  requires 
the  placing  of  sediment  where  it  may  flow  into  the  streams  which  con- 
stitute the  natural  drainage  of  the  surrounding  country,  and  that  this 
must  cause  a  deposit  of  sediment  on  the  lands  below. 

2.  Injunction  againut  pollution  of  "^unning  stream. — A  riparian  pro- 
prietor on  a  small  running  stream  may  maintain  an  action  at  law  for 
damages,  on  account  of  injuries  caused  by  the  pollution  of  the  stream 
and  the  deposit  of  sediment  from  a  smelting  furnace  and  washers  for 
iron  ore,  by  an  upper  proprietor ;  but  a  court  of  equity,  balancing  the 
probable  injure  to  the  respective  parties,  and  considering  the  public 
interests  involved  in  such  industrial  enterprises,  will  refuse  to  interfere 
by  injunction,  where  it  appears  that  the  complainant  has  on  his  land 
another  stream,  amply  sufficient  for  all  the  purposes  to  which  he  had 
ever  applied  the  water  of  the  polluted  stream;  that  the  upper  pro- 
prietor owned  a  large  tract  of  land  chiefly  valuable  for  its  iron  ore  and 
other  minerals,  and  had  expended  a  large  sum  qf  money  in  the  erection 
of  a  smelting  furnace  and  other  works  necessary  to  convert  the  ore  into 
pig  metal ;  and  further,  that  the  stream  was  necessarily  polluted  by  the 
sewerage  of  a  neighboring  town  containing  about  fifteen  hundred 
inhabitants. 

3.  tSame;  laches, — fn  this  case,  an  injunction  should  be  refused  on 
the  additional  ground  of  lavlien,  it  appearing  that  the  defendant's  first 
"washer"  for  the  ore  was  erected  more  than  three  years  before  the  bill 
was  filed,  the  second  about  one  year  afterwards,  and  that  plaintiff  did 
not  object  or  complain  until  after  the  erection  of  the  third. 

Appeal  from  the  ChaDcery  Court  of  Talledaga. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  7th  September,  1880, 
by  James  T.  Dye,  against  the  Clifton  Iron  Company,  a  pri- 
vate cori>oration ;  and  sought  to  enjoin  and  restrain  the  defend- 
ant from  so  using  the  ^'washers''  and  other  appliances  con- 
nected with  its  smelting  furnace  at  Ironaton,  as  to  pollute  the 
water  of  a  small  running  stream,  called  the  "Dry  Fork  of 
Cheha  Creek,"  which  flows  through  complainant's  lands  be- 
low, and  otherwise  injuring  it  by  the  deposit  of  dirt  and  re- 
fuse materials.  The  chancellor  overruled  a  demurrer  to  the 
bill,  for  want  of  equity ;  and  on  final  hearing,  on  pleadings 
and  proof,  he  rendered  a  decree  for  the  complainant,  grant- 
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big  a  perpetual  injunction.     This  decree  is  here  assigned  as 


error. 


Enox  &  Bowie,  for  appellant,  contended — 1st,  that  the 
defendants  use  of  the  stream  was  lawful,  and  could  not  give 
complainant  a  right  of  action ;  2d,  that  the  evidence  showed 
he  had  suffered  no  material  injury,  as  matter  of  fact;  3d, 
that  though  he  might  have  a  legal  cause  of  action,  the  court 
would  not  interfere  by  injunction;  and,  4th,  that  the  right 
to  relief  was  lost  by  kiches.  They  cited  Pcnn,  Coal  Co,  v, 
Sandersmi,  113  Penn.  St.  126;  Esmmd  v,  Chcu\  15  Cal. 
137;  Williams  V.  Gibson,  85  Ala.  228;  Hughes  v,  Anderson, 
68  Ala.  284;  B,  R.  Mills  v.  Wright,  30  Minn.  249;  Lewis 
V.  Stein,  16  Ala.  214;  Wood  t\  Sntcliffe,  2  Sim.  N.  S.  163; 
Van  Winkle  r.  Curtis.  3  N.  J.  Eq.  426;  18  N.  J.  Eq.  293; 
High,  Inj.  §  598;  Smith  v.  Clay,  Amb.  645;  27  N.  J.  Eq.  1; 
Union  TeL  Co.  v,  Judkins,  75  Ala.  428;  Pierce  on  Bailroads, 
167-8;  47  N.  H.  439;  18  Ohio  St.  109;  2  Bland's  Ch.  99. 

Bishop  &  Whitson,  contra, — The  equity  of  the  bill  rests 
on  the  settled  principles,  that  a  riparian  proprietor  has  a 
right  to  the  use  of  the  water  of  a  running  stream,  for  all 
proper  and  usual  purposes,  undiminished  in  quantity,  and 
unpolluted  in  quality ;  that  any  invasion  of  this  right  is  a 
continuing  nuisance,  for  which  an  action  will  lie,  without 
proof  of  special  damage,  and  which  a  court  of  equity  will 
enjoin,  because  of  the  inadequacy  of  the  remedy  at  law,  and 
to  prevent  a  multiplicity  of  suits. — Gardner  v.  Newburgh, 
2  John  Ch.  161,  or  7  Amer.  Dec.  526;  Burden  v.  Stein, 
27  Ala.  113;  s.  c„  29  Ala.  130;  Mei-rijield  i\  Lombard, 
13  Allen,  Mass.  16 ;  Lockwood  Co,  v.  Lawrence,  52  Amer.  Rep. 
763;  40  Amer.  Eep.  419;  14  Amer.  Rep.  658;  Nininger  v, 
Norwood,  72  Ala.  277;  Ogletree  v,  McQuaggs,  67  Ala.  581; 
2  Story's  Equity,  ^  925-27;  Wood's  Law  of  Nuisances, 
441-2,777-81;  Washb.  Easements,  316-17;  39  Barb.  89; 
41  Amer.  Rep.  829.  Neither  the  usefulness  of  the  defend- 
ant's works,  nor  their  absolute  necessity,  nor  the  care  and 
skill  employed  in  their  construction  and  use,  nor  the  fact 
that  they  can  not  be  carried  on  without  producing  the  injury 
complained  of,  is  an  excuse  or  defense. — Wood,  Nuisances, 
§§436-8,  450;  14  Amer.  Rep.  658;  14  N.  J.  Eq.  335;  11  H. 
L.  Cases,  642.  The  fact  that  others  contributed  to  the 
pollution  oi  the  stream,  is  no  defense. — Wood,  Nuisances, 
§§  438-40,  notes;  56  Amer.  Rep.  81. 
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-We  do  not  deem  it  necessary  to  decide 


whether  the  flowing  of  the  dirt  and  other  material  from  the 
washers  of  the  appellant,  upon  the  land  of  the  appellee,  en- 
titles the  latter  to  recover  therefor.  If  it  be  conceded  that 
it  does,  the  question  presented  is,  whether  the  injuries  com- 
plained of,  and  damages  inflicted  and  to  accrue  hereafter, 
are  such  as  should  call  forth  the  extraordinary,  restraining 
powers  of  a  court  of  equity.  It  is  shown  that  the  Clifton 
Iron  Company  owns  a  valuable  body  of  iron  ore  land  at 
Ironaton,  and  for  the  purpose  of  converting  this  iron  ore  into 
pig  iron  the  company  has  erected  a  smelting  furnace  and 
other  improvements,  at  a  very  large  cost.  It  is  further 
shown  that  the  washing  of  these  ores,  substantially  in  the 
manner  detailed,  is  necessary  for  their  use ;  and,  as  an  inci- 
dent of  such  washing,  the  particles  of  earth  and  other  ma- 
terials are  carried  down  into  the  creek  or  stream  which 
crosses  appellee's  land,  thereby  polluting  the  stream,  and 
causing  a  deposit  of  the  sediment  on  appellee's  land. 

It  is  neither  averred  nor  proved  that  there  is  any  other 
available  outlet  for  the  impurities  complained  of.  There  is 
some  conflict  in  the  testimony,  as  to  the  nature  and  extent 
of  the  alleged  injury.  It  is  aflirmatively  shown  that  this 
stream  or  creek  is  not  the  only  source  of  water  supply  which 
appellee  has;  for  the  undisputed  evidence  shows  that  he  has 
a  spring  and  branch  on  his  land  quite  as  conveniently  lo- 
cated as  the  creek  is,  and  which  affords  an  ample  and  cer- 
tain supply  of  water  for  his  uses. 

The  only  asserted  use  made  of  the  water  of  the  creek  by 
appellee,  prior  to  the  erection  of  the  washers,  was  for  fishing, 
bathing,  and  watering  a  few  horses,  cattle  and  hogs.  The 
first  washer  was  erected  in  1882,  or  1883,  the  second  in  1884, 
and  the  third  or  last  in  1885-86.  It  is  not  shown  that, 
since  these  washers  were  erected,  appellee  has  suff-ered  any 
material  injury,  or  been  deprived  of  the  means  of  giving 
water  to  his  horses,  cattle  and  hogs.  Under  these  circum- 
stances, should  a  court  of  equity  enjoin  the  operations  of 
the  company,  or  leave  complainant  to  his  remedy  of  law  for 
such  injury  as  he  has  sustained,  or  is  likely  to  sivstain  in  the 
future?  ^ 

Counsel  have  pressed  the  proposition,  that  mWe  conve- 
nience in  the  use  of  its  property  by  the  company  d.Ws  not  en- 
title it  to  pour  down  upon  the  appellee's  land,  anc\  into  the 
stream  on  his  land,  the  debris  from  the  washers  tjrected  by 
it,  and  we  think  the  contention  is  reasonable.  Buk  it  is  not 
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ery  case  of  nuisance,  or  continuing  trespass,  which  a  court 

equity  will  restrain  by  injunction.  In  determining  this 
lestion,  the  court  should  weigh  the  injury  that  may  accrue 

the  one  or  the  other  party,  and  also  to  the  public,  by 
anting  or  refusing  the  injunction. —  Wood  r.  Suicliffc, 
Sim.  N.  S.  162;  E.  &  W.  R,  R.  Co.  r.  E,  T.,    W  *  G.  R. 

Co,,  75  Ala.  295;  C.  &  W.  R,  R.  Co.  v.  Wifherow, 
!  Ala.   190;  1    High,  on  Injunc.  §  598;  Davis  v.  SowrH, 

Ala.  262;  Torreyv.  CaimUmR.  R.  Co.,  18  N.  J.  Eq.  293; 
cBryde  v,  Sayre^  86  Ala.  458. 

The  court  will  take  notice  of  the  fact,  that  in  the  develop- 
3nt  of  the  mineral  interests  of  this  State,  recently  made, 
ry  large  sums  of  money  have  been  invested.  The  utiliza- 
m  of  these  ores,  which  must  be  washed  before  using, 
cessitates,  in  some  measure,  the  placing  of  sediment  where 
may  flow  into  streams  which  constitute  the  natural  drain- 
e  of  the  section  where  the  ore  banks  are  situated.  This 
ist  cause  a  deposit  of  sediment  on  the  lands  below ;  and 
lile  this  invasion  of  the  rights  of  the  lower  riparian  owner 
ly  produce  injury,  entitling  him  to  redress,  the  great  pub- 
:  interests  and  benefits  to  flow  from  the  conversion  of 
Bse  ores  into  pig  metal  should  not  be  lost  sight  of.  As 
id  by  the  Vice-Chancellor  in  Wood  i\  Sutcliffe,  supra, 
Whenever  a  court  of  equity  is  asked  for  an  injunction  in 
ses  of  such  nature  as  this  [  a  bill  to  enjoin  the  pollution  of 
stream],  it  must  have  regai'd,  not  only  to  the  dry,  strict 
jhts  of  the  plaintiff  and  defendant,  but  also  to  the  sur- 
unding  circumstances." 

Tested  by  these  rules,  we  think  the  chancellor  should  have 
dined  to  make  .the  injunction  perpetual,  and  have  remitted 
e  plaintiff  to  a  court  of  law  for  the  recovery  of  such  dam- 
es as  he  may  be  able  to  show  he  has  sustained.  The  evi- 
nce shows  that  the  drainage  from  the  town  of  Ironaton  goes 
to  the  stream  above  appellee's  land,  and  to  this  extent  the 
ream  is  polluted;  and  if  the  injunction  as  to  the  appellant 
sustained,  it  can  not  remove  or  restrain  the  pollution  from 
e  drainage  of  the  town  of  Ironaton.  The  pollution  inci- 
int  to  an  increase  of  population  must  be  borne  by  appellee, 
id  the  court  for  this  can  afford  no  remedy.       The  pollution 

the  stream  on  this  account,  and  to  some  extent,  was  and 
ill  be  inevitable. 

But  there  is  another  ground  which  is  fatal  to  com  plain- 
it's  right  in  a  court  of  equity.  The  bill  in  this  case  was 
ed  September  7th,  1886,  more  than  three  years  after   the 
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first  washer  was  erected.  Complainant  saw  the  effect  of  i 
on  the  stream,  and  made  no  objection  thereto.  The  company 
then  erected  the  second  washer  in  1884,  and  nearly  tw< 
years  elapsed  before  relief  was  sought.  Clearly  it  was  th( 
duty  of  complainant  to  give  the  company  some  intimatioi 
of  his  objection,  and  not  to  stand  by  with  full  knowledge 
and  permit  it  to  make  large  outlays  on  these  washers,  am 
then  seek  the  aid  of  a  court  of  equity  to  arrest  their  opera 
tions.  Seasonable  diligence  in  the  assertion  of  his  righti 
was  the  measure  of  complainant's  duty  in  this  case;  am 
failing  in  this,  he  must  now  seek  relief  in  a  court  of  law,  fo: 
any  damage  he  may  have  suflPered. — 1  High  on  Injunc 
§  797 ;  Wood  t\  Sutch'ffe,  supra. 
Beversed,  and  bill  dismissed. 


1^^ 


Sterrett  v.  Miles  4&  Co. 

Oamishment  on  Judgment 

1.  Ord^r  by  client  on  attorney,  not  constituting  assignment;  what  ma 
be  reached  by  attachment  or  garnishment. — A  written  order  from  a  clien 
to  his  attorney,  instructing  him  to  pay  to  certain  named  creditors,  whe] 
collected,  money  arising  from  claims  placed  in  his  hands  for  coUectioD 
does  not  operate  an  assignment  of  the  claims,  or  the  money  collects 
on  them ;  and  the  ownership  of  the  claims  being  thereby  unchanged 
the  debtors  are  subject  to  attachment  or  garnishment  at  the  suit  of  th 
client's  creditors. 

2.  Parol  evidence  varying  writing. — A  witness,  testifying  as  to  a  writ 
ten  order  drawn  on  an  attorney  by  his  client,  directing  him  to  pay  certai 
creditors  out  of  moneys,  when  collected,  on  claims  placed  in  his  hand 
for  collection,  which  does  not  constitute  an  assignment  in  law,  can  nc 
speak  of  it  as  an  assignment. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Shaupe. 

The  appellees  in  this  case,  Kobert  J.  Miles  &  Co.,  ob 
tained  a  judgment  in  said  City  Court,  on  the  23d  Augusi 
1887,  against  Gabert  &  EatliflP  as  partners,  and,  on  the  28t] 
November,  1887,  sued  out  a  garnishment  on  it,  which  wa 
ser^^ed  on  Mrs.  N.  A.  Bustin,  as  the  debtor  of  said  Gabei 
&  Ratlifl.  The  garnishee  appeared,  and  answered,  that  sji 
was  indebted  to  said  Gabert  &  RatliflP,  by  judgment  rendere( 
in  said  court  against  her,  in  their  favor,  on  the  26th  Novem 
ber,  1887 ;  and  that  she  had  been  notified  by  R  H.  Sterret 
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that  he  claimed  said  debt,  as  trustee,  by  assign  men  t  from 
Gabert  &  BatliflP.  Sterrett  also  appeared,  and  asserted  his 
claim  to  the  debt  under  a  written  order  addressed  to  him  by 
said  Gabert  &  EatliflP,  which  was  dated  IVIarch  19th,  1887, 
and  in  these  words:  "Out  of  the  collections  made  by  you 
out  of  the  claims  placed  in  your  hands  against  J  .B.  F.  Jack- 
son, IMrs.  Bustin  and  others,  on  which  you  have  filed  liens 
against  their  respective  properties,  and  have  either  brought 
or  been  instructed  to  bring  suits,  you  will  please  pay  the 
Ala.  National  Bank  of  Birmingham  the  sum  of  $750,  B.  J. 
Miles  $200,  Smith,  IVIarbury  &  Co.  $115,  Thompson,  Fran- 
cis &  Chenoworth  $115,  and  UUman  Hardware  Co.  of  Bir- 
mingham $700;"  and  at  the  foot  of  the  writing  these  words 
were  added:  "The  remainder  of  any  sum  of  money  so  real- 
ized by  you,  you  will  pay  over  to  the  First  Nat.  Bank  of 
Birmingham,  on  a  note  of  $900  given  by  us  to  them  on  this 
date,  March  21st,  1887."  The  claimant  introduced  Jos.  F. 
Johnston  as  a  witness,  who  was  the  president  of  said  Ala. 
National  Bank  at  Birmingham,  "and  asked  him  to  state  what 
arrangements,  if  any,  had  been  made  by  Gabert  &  EatliflP  to 
secure  the  claim  of  the  bank  and  other  creditors ;  to  which 
he  replied,  that  Gabert  told  him  they  had  assigned,  or  that 
they  would  assign,  certain  claims  in  their  favor  which  were 
in  the  hands  of  E.  H.  Sterrett  for  collection,  against  J.  B. 
F.  Jackson  and  Mrs.  N.  A.  Bustin,  for  the  purpose  of  secur- 
ing or  paying  said  debts.  The  plaintiflPs  asked  if  said  as- 
signment or  transfer  was  in  writing ;  and  the  witness  having 
answered  in  the  aflBrmative — that  it  was  reduced  to  writing 
immediately  after  the  conversation — the  plaintiflPs  moved  to 
exclude  the  answer  of  the  witness,  to  the  eflPect  that  Gabert 
agreed  to  assign  claims  for  the  purpose  of  paying  or  secur- 
ing said  debts.  The  claimant  then  stated  to  the  court,  that 
he  did  not  oflPer  said  statement  to  contradict,  vary  or  alter  the 
written  instrument,  but  only  for  the  purpose  of  explaining 
the  same.  The  court  sustained  the  objection,  and  excluded 
the  evidence;  to  which  the  claimant  excepted."  The  court 
charged  the  jury,  on  request,  that  they  must  find  for  the 
plaintiflPs,  if  they  believed  the  evidence.  The  claimant  ex- 
cepted to  this  charge,  and  here  assigns  it  as  error,  with  the 
exclusion  of  the  evidence  oflPered. 


Sterrett  &  Campbell,  for  appellant. 
Gumming  &  Hibbard,  contra. 
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[Clark  V.  Jones  &  Brother.] 

SOMERVILLE,  J.— The  written  order  given  by  Gabert 
&  Ratliff,  bearing  date  March  19th,  1887,  directing  the  ap- 
pellant, Sterrett,  to  pay  certain  preferred  creditors  out  of  the 
claims  placed  in  his  hands  for  collection,  including  the  judg- 
ment against  Mrs.  Bustin  in  favor  of  the  drawers  of  the  said 
order,  did  not  operate  to  transfer  or  assign  the  judgment,  or 
the  fund,  to  either  Sterrett,  or  the  creditors.  No  words  of 
transfer  or  assignment  are  used  in  the  instrument,  and  no 
present  yaluable  consideration  is  shown  to  have  moved  from 
the  drawee,  or  said  creditors,  to  the  makers  of  the  order. 
Nor  does  it  appear  that  the  drawee  either  accepted  the  order, 
or  entered  into  any  promise  or  arrangement  with  the  credit- 
ors, by  which  he  would  be  prejudiced  by  the  revocation  of 
the  order.  The  ownership  of  the  judgment,  or  fund,  was 
therefore  unchanged,  and  it  could  be  reached  by  an  attach- 
ing or  garnishing  creditor.  The  cases  of  Clark  v.  Cill^y, 
36  Ala.  652;  Coleman  v,  Haicher,  77  Ala.  217,  and  Thweat 
V,  McCullough,  84  Ala.  517;  s.  c,  5  Amer.  St.  Rep.  391,  are 
conclusive  of  the  question  raised,  and  require  an  affirmance 
of  the  judgment. 

The  testimony  of  the  witness  Johnston  tended  to  change 
the  legal  effect  of  the  order,  so  as  to  make  it  operate  as  an 
assignment  of  the  judgment  to  Sterrett,  in  trust  for  the  cred- 
itors named;  and  being  in  parol,  was  properly  excluded. 

The  judgment  must  be  affirmed. 


Clark  V.  Jones  &  Brother. 

Action  on  Common  Counts,  for  Goods  Sold  and  Delivered. 

1.  Statute  ofjrauds;  promise  to  answer  for  debt,  default,  or  miscarriage 
of  another. — When  goods  are  sold  to  one  person,  or  at  his  instance,  for 
the  use  and  benefit  of  another,  and  the  sole  credit  is  given  to  him,  his 
promise  to  pay  for  them  is  an  original  and  absolute  undertaking,  and 
not  a  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
(Code,  §  1732) ;  otherwise,  if  any  credit  whatever  was  given  to  the  per- 
son for  whom  the  goods  were  bought. 

2.  Same;  words  of  doubtful  meaning  — Where  the  plaintiffs  testify  that 
the  defendant  applied  for  the  goods  in  the  name  of  a  company  of  which 
he  was  a  member,  but  they  refused  to  sell  on  the  credit  of  the  company, 
and  proposed  to  let  the  company  have  the  goods  on  his  credit,  to  which 
he  agreed;  but  further,  on  cross-examination,  that  they  agreed  to  take, 
at  the  expiration  of  thirty  days,  the  company's  acceptance  with  the  de- 
fendant's indorsement  for  the  balance  not  paid  for  by  the  acceptance  of 
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a  third  person,  which  was  received  as  cash ;  while  the  defendant  denies 
that  he  ever  offered,  directly  or  indirectly,  to  become  responsible  for  the 
goods:  Held,  that  the  words  used  might  import  (Da  collateral  under- 
taking by  defendant  to  indorse  the  company's  acceptance,  which  would 
be  within  the  statute  of  frauds,  or  (2)  an  original  and  independent  prom- 
ise to  pay  for  the  goods,  with  an  understanding  that  plaintiffs  would 
take,  in  lieu  thereof,  at  the  expiration  of  thirty  days,  the  company's  ac- 
ceptance with  the  defendant's  indorsement,  whic.i  would  be  a  novation 
of  the  original  contract,  and  not  within  the  statute  of  frauds;  and  the 
words  being  susceptible  of  these  two  meanings,  it  was  a  question  for  the 
jury  to  determine  which  was  intended  by  the  parlies. 

3.  Same;  charfjing  gooih  on  books  to  third  person,  and  extending  time  of 
fniyment. — The  fact  that  the  goods  were  charged  on  the  plaintiffs'  books 
to  the  company  for  which  they  were  bought,  with  the  words  added, 
'*  Vouched  for  bg  "  defendant,  does  not  conclusively  show  that  any  credit 
was  given  to  the  company,  especially  when  they  were  so  charged  at  the 
instance  and  request  of  the  defendant;  and  the  fact  that  plaintiffs  after- 
wards took  the  company's  acceptance  for  the  balance,  and  then  their 
note  with  a  further  extension  of  time,  though  proper  for  the  considera- 
tion of  the  jury  in  determining  whether  any  credit  was  given  to  the 
[company,  does  not  conclusively  establish,  as  matter  of  law,  that  credit 
WAS  so  given,  when  it  also  appears  that  plaintiffs  notified  defendant,  at 
the  time,  that  they  did  not  intend  thereby  to  release  him. 

4.  Company,  as  corporation,  or  partnership, — The  name  Wetumpka 
Lumber  Company  does  not,  ex  vi  terminorum,  import  that  the  company 
is  a  corporation,  rather  than  an  unincorporated  association,  or  a  part- 
nership; nor  does  any  presumption  of  incorporation  arise  from  the  fact 

Lhat  its  business  is  transacted  by  and  through  a  president  and  secretary  ;  • 

md  where  the  plaintiffs  declare  against  the  defendant  individuallv,  but  * 

»eek  to  charge  him  with  the  debt  of  the  company  as  a  partner,  and  ad-  i%mm 

luce  evidence  prima  facie  establishing  a  partnership,  the  onus  of  prov-  ;*  i» 

ng  incorporation  is  on  the  defendant.  •* 

5.  A  clion  against  partner,  for  debt  of  partnership. — In  an  action  against  •  ^  '•|| 
I  partner  individually,  the  complaint  containing  the  common  counts  ,  ,|| 
)nly,  a  recovery  may  be  had  on  proof  of  a  debt  against  the  partnership. 


Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  W.  B.  Jones  &  Brother,  suing 
lA  partners,  against  Henry  W.  Clark,  and  was  commenced  on 
[Jie  17th  September,  1886.  The  complaint  contained  only 
ihe  common  counts,  claiming  $500  *'due  from  defendant  by 
iccount  on  1st  January,  188(5,  for  money  loaned  by  plaintiflPs 
x>  him,  and  the  like  sum,  due  on  said  1st  January,  1886,  for 
merchandise,  goods  and  chattels  sold  by  plaintiffs  to  him 
luring  the  year  1885.''  The  defendant  pleaded  the  general 
issue,  the  statute  of  frauds,  and  payment;  and  issue  was 
joined  on  these  pleas.  W.  B.  Jones  testified  on  behalf  of 
\hQ  plaintiffs,  as  appears  from  the  bill  of  exceptions,  that 
defendant  came  into  plaintiffs'  store  one  day  in  October, 
1885,  and  said  that  he  wanted  to  get  some  goods  ''  for  his 
company,"  the  Wetumpka  Lumber  Company,  which  he  said, 
in  reply  to  an  inquiry  by  Jones,  was  composed  of  himself, 
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his  son,  and  W.  R.  Weston,  and  "was  good."  Jones  said: 
"I  don't  know  anything  about  the  company,  but  I  know  you, 
Mr.  Clark,  and  I  will  let  your  company  have  goods  on  your 
credit;"  and  repeated:  ''I  will  sell  you  the  goods,  or  to  the 
company  on  your  credit."  He  further  testified,  that  the  de- 
fendant '^agreed  to  this,  but  requested  witness  to  have  the 
account  made  out  against  the  company,  for  the  purpose  of 
enabling  him  to  settle  with  his  company ;  and  witness  agreed 
to  this."  It  was  agreed,  also,  that  plaintiffs  would  take  the 
acceptance  of  one  P.  H.  McEachin,  for  something  less  than 
one  hundred  dollars,  as  part  payment  in  cash;  and  the  ac- 
ceptance was  delivered  a  few  days  afterwards,  and  was  paid 
at  maturity.  This  action  involves  only  the  unpaid  balance, 
$273.91,  or,  possibly,  includes  a  small  bill  of  goods  sold  and 
delivered  several  days  after  the  first;  the  verdict  for  plain- 
tiffs being  for  $328.69. 

Said  Jones  further  testified,  on  cross-examination,  "that 
when  defendant  first  applied  to  get  the  goods  for  his  com- 
pany, he  (witness)  agreed  that  for  all  goods  over  aud  above 
those  paid  for  by  the  McEachin  acceptance  defendant  was  to 
settle,  at  the  expiration  of  thirty  days,  by  giving  the  accept- 
ance of  the  company,  indorsed  by  himself."  Two  of  the 
plaintiffs'  clerks,  who  heard  the  conversation  between  Jones 
and  Clark,  testified  substantially  as  Jones  had.  Jones  testi- 
fied, also,  "that  at  the  time  he  had  the  conversations  and 
transactions  with  defendant,  he  understood  that  the  We- 
tumpka  Lumber  Company  was  a  corporation — thought  it 
was  from  its  name,  but  knew  nothing  about  it."  The  de- 
fendant testified  in  his  own  behalf,  "that  he  told  plaintiffs  he 
wanted  the  goods  for  his  company,  but  never  offered,  either 
directly  or  indirectly,  to  become  responsible  for  them,  and 
was  never  asked  to  become  so  until  about  November  14th, 
when  the  time  came  to  give  the  acceptance,  but  he  did  not, 
specifically,  deny  the  conversation  as  detailed  by  Jones  and 
his  two  clerks." 

It  appears  from  the  plaintiffs'  books,  which  were  in  evi- 
dence, that  the  goods  were  there  charged  to  the  Wetumpka 
Lumber  Company,  with  the  words  added,  "Vouched  for  by 
H.  W.  Clark;"  but  their  clerk  testified,  that  he  added  these 
words  some  time  subsequently,  by  the  direction  of  W.  B. 
Jones,  who  said  his  original  entry  was  wrong.  At  the  ex- 
piration of  about  twenty  days,  the  defendant  called  at  the 
plaintiffs'  store,  when,  as  Jones  testified,  "they  demanded 
that  he  either  pay  the  balance  of  the  bill,  after  deducting  the 
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McEachin  acceptance,  or  give  the  paper  of  his  company,  in- 
dorsed by  himself ;  that  he  refused  to  do  so,  but  assured 
plaintiffs  that,  if  they  would  draw  on  the  company  for  the 
balance  of  the  account,  payable  on  2l8t  December,  the  com- 
pany would  certainly  pay  it;"  and  thereupon  Jones  wrote  a 
draft  for  $277.65,  dated  November  14th,  and  payable  De- 
cember 21st,  on  which  defendant  wrote  the  acceptance  of 
the  company,  by  himself  as  its  president.  The  acceptance 
not  being  paid  at  maturity,  a  note  for  $280.83  "was  taken  in 
lieu  of  it,"  as  Jones  testified,  "on  the  assurance  of  Clark  that 
it  would  be  paid  at  maturity;"  the  note  being  dated  Decem- 
ber 28th,  payable  on  January  2l8t,  and  the  name  of  the  com- 
pany being  signed  to  it,  "by  H.  W.  Clark,  Jr.,  secretsiry." 
The  plaintiffs'  testimony  showed  that  they  took  said  accept- 
ance and  note,  not  as  payment,  but  under  protest,  and  only 
on  the  assurance  of  the  defendant  above  stated ;  and  that 
they  informed  him,  at  the  time,  they  would  not  release  him 
from  his  liability  to  them  for  the  account." 

The  court  charged  the  jury,  ex  mero  moiu^  as  follows:  "If 
the  jury  believe  from  the  evidence  that  the  goods  were  sold 
to  a  firm  of  which  the  defendant  was  a  member,  then  he 
would  be  liable  therefor  in  this  action."  To  this  charge  the 
defendant  excepted,  and  also  to  several  charges  which  were 
given  on  request  of  the  plaintiffs,  among  them  the  following: 
(1.)  "If  the  goods  were  sold  by  plaintiffs  at  the  request  of 
H.  W.  Clark,  and  on  his  credit;  then  he  would  be  liable,  and 
the  statute  of  frauds  would  be  no  obstacle  to  a  recovery." 
(3.)  "If  the  evidence  shows  that  the  Wetumpka  Lumber 
Company  was  composed  of  H.  W.  Clark,  Weston,  and  H.  W. 
Clark,  Jr. ;  then,  if  the  goods  were  sold  at  the  reijuest  of  H. 
W.  Clark,  then  he  would  be  liable  as  a  partner,  unless  it  is 
shown  that  said  company  is  a  corporation,  and  it  is  not 
necessary  to  declare  against  him  as  a  partner."  (4.)  "Even 
if  the  goods  were  charged  directly  to  the  Wetumpka  Lum- 
ber Company,  and  Clark's  name  nowhere  appeared  on  the 
account,  still  the  plaintiffs  may  explain  why  that  was  done." 
(5. )  "If  the  entry  was  innocently  made  by  the  shipping-clerk, 
plaintiffs  would  have  the  right  to  correct  it,  in  order  to  make 
it  conform  to  the  terms  of  the  original  sale."  (6.)  "If  the 
jury  believe  from  the  evidence  that  the  credit  was  given  to 
Clark  on  the  sale  of  the  goods,  then  it  matters  not  how  they 
were  charged,  and  plaintiffs  would  be  entitled  to  recover." 
(7.)  "The  fact  that  plaintiffs  took  a  draft  accepted  by  the 
Wetumpka  Lumber  Company,  and  afterwards  a  note  of  the 
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company  in  renewal  of  the  draft,  is  subject  to  explanation  by 
them ;  and  if  the  jury  are  satisfied  from  the  evidence  that 
neither  was  taken  by  them  with  the  intent  of  accepting  said 
company  as  paymaster  instead  of  Clark,  but  that  it  was 
merely  done  at  his  request;  then  he  is  not  released,  if  he 
was  originally  bound  for  the  payment  of  the  account."  The 
defendant  also  requested  several  charges  in  writing,  duly  ex- 
cepting to  their  refusal,  and  among  them  the  following: 
(1.)  "If  the  jury  believe  all  the  evidence,  they  will  find  for 
the  defendant."  (2.)  '*It  is  not  the  duty  of  the  defendant, 
in  this  case,  to  prove  that  the  Wetumpka  Lumber  Company 
was  a  corporation." 

The  charges  given,  and  the  refusal  of  the  charges  asked, 
are  now  assigned  as  error. 

Tompkins,  London  &  Troy,  for  appellant. — (1.)  On  the 
plain tiflFs'  own  testimony,  the  defendant's  promise  was  a  col- 
lateral undertaking,  and  void  under  the  statute  of  frauds. 
Browne  on  Stat.  Frauds,  ^§  174,  183;  Carville  v,  CranCy 
40  Amer.  Dec.  304;  Taylor  v.  Drake,  53  Amer.  Dec.  680; 
Fosier  v,  Napier,  74  Ala.  393;  Clark  v.  Jones,  85  Ala.  127; 
Throop  on  Verb.  Agreements,  §§209-12.  (2.)  There  was 
no  evidence  that  the  Wetumpka  Lumber  Company  was  a 
partnership;  its  name  rather  indicated  that  it  was  a  corpora- 
tion, and  its  business  was  conducted  through  a  president  and 
secretary.  The  onus  was  certainly  not  on  the  defendant  to 
prove  incorporation,  or  to  negative  partnership.  The  charges 
of  the  court,  then,  based  on  the  existence  of  a  supposed 
partnership,  of  which  there  was  no  evidence,  were  erroneous. 
Wise  r.  Fallmer,  51  Ala.  359;  Boddie  v.  Stale,  52  Ala.  395; 
Lehman  v.  Warren,  53  Ala.  535 ;  Henderson  i\  Stale,  49  Ala. 
20.  (3.)  Even  if  there  was  any  evidence  of  a  partnership, 
the  defendant  could  not  be  charged  as  a  partner  in  this 
action,  which  was  against  him  individually.  There  would 
have  been  a  fatal  variance  between  the  pleadings  and  the 
proof. 

Watts  &  Son,  contra. — (1.)  By  statutory  provision,  part- 
nership debts  are  made  joint  and  several,  and  an  action  may 
be  maintained  by  the  creditor  against  the  partnership  as  an 
entity,  or  against  one  or  more  parties  individually  and  sepa- 
rately.— Code,  §  2605;  Duramus  v,  Harrison,  26  Ala.  326; 
Hall  V,  Cook,  69  Ala.  87;  Tarleton  v.  Herbert,  4  Ala.  359; 
McCulloch  V.  Judd,  Sons  &  Co.,  20  Ala.  703;  Emanuel  v. 
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Bird,  19  Ala.  596;  Waldron  v.  Simmons,  28  Ala.  629;  Van 
Wagner  t\  Chupman,  29  Ala.  172;  Haralson  i\  Campbell, 
63  Ala.  278.  (2.)  The  name  of  the  defendant's  company, 
in  this  case,  does  not  necessarily  import  a  corporation,  nor  is 
a  corporation  to  be  presumed  because  its  business  was  con- 
ducted by  and  through  a  president  and  secretary. — Thomas 
Hurrow  Co,  t\  Sejimoiir,  81  Ala.  250;  27  La.  Ann.  607; 
45  N.  Y.  410;  55  Mo.  310;  7  Wend.  542.  There  was  some 
evidence,  also,  that  the  company  was  not  a  corporation, 
namely,  the  defendant's  own  declaration  as  to  its  members, 
and  the  note  afterwards  given  by  the  company,  which  con- 
tains a  waiver  of  exemptions.  (3.)  The  questions  arising 
under  the  statute  of  frauds  were  properly  submitted  to  the 
jury. — Rhodes  v.  L?eds,  3  Stew.  &  P.  212;  Boykin&  Mc- 
Rae  V.  Dohlande  &  Co,,  37  Ala.  577;  Bates  v,  Starr,  6  Ala. 
697;  fk-ott  V,  Myatts  &  Moore,  24  Ala.  482;  Sanford  v. 
Howard,  29  Ala.  684;  Ledlow  v,  Bcdon,  36  Ala.  596. 

CLOPTON,  J. — The  instructions  of  the  court  based  the 
liability  of  defendant  for  the  price  of  the  goods,  to  recover 
which  appellees  bring  this  action,  on  two  hypotheses :  ^rst,  as 
the  real  and  sole  purchaser;  second,  as  a  member  of  a  part- 
nership for  whom  the  goods  were  bought.  As  to  the  first 
ground  of  liability,  the  contestation  is,  whether  the  promise 
of  the  defendant  to  pay  for  the  goods  comes  within  ^ihe  pro- 
vision of  the  statute  of  frauds  relating  to  "every  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another."  In  solving  this  question,  the  main  and  decisive 
inquiry  is,  Was  the  promise  original  and  absolute,  or  collat- 
eral and  conditional  ?  As  the  plaintiflPs  seek  by  the  action  to 
charge  the  defendant  with  the  price  of  the  goods  delivered 
to  the  Wetumpka  Lumber  Company,  the  rule  applicable,  and 
which  must  govern,  may  be  thus  stated:  If  the  goods  were 
sold  on  the  sole  credit  of  the  defendant,  his  promise  is 
original,  and  without  the  statute ;  but,  if  any  credit  was  given 
to  the  company,  who  received  the  goods,  the  promise  is  col- 
lateral, and  within  the  statute.  In  the  latter  case,  it  is  im- 
material to  which  party  the  credit  was  principally  given. 
Boykin  v,  Dohlande,  37  Ala.  577.  To  bring  such  promise 
within  the  operation  of  the  statute,  there  must  be  concurrent 
liabilities,  each  of  which  is  capable  of  being  enforced. 

The  evidence  on  the  part  of  the  plaintiffs  tends  to  show, 
that,  on  application  being  made  by  defendant  to  obtain  goods 
for  the  company,  they  refused  to  sell  on  the  company's  credit, 
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but  proposed  to  let  the  company  have  the  goods  on  the  de- 
fendant's credit,  to  which  he  agreed.  On  cross-examination 
of  one  of  the  plaintiflfs,  it  was  brought  out  that,  at  the  time 
defendant  applied  to  get  the  goods,  they  agreed,  for  all 
goods  not  paid  for  by  the  acceptance  of  McEachiu,  which 
defendant  proposed  to  tuna  over  to  them,  to  take,  at  the  ex- 
piration of  thirty  days,  the  company's  acceptance,  with  de- 
fendant's indorsement.  In  his  testimony,  the  defendant 
denies  that  he  offered,  directly  or  indirectly,  to  become  re- 
sponsible for  the  goods ;  but  did  not  otherwise  contradict  the 
evidence  on  behalf  of  plaintiffs,  as  to  what  occurred  at  the 
time.  There  is  an  absence  of  evidence  that  the  company 
made,  at  the  time  or  previously,  application  to  procure  the 
goods,  or  assumed  any  liability  therefor,  other  than  the  ap- 
plication and  promise  of  defendant.  Taking  and  considering 
all  the  words  used,  it  is  apparent  that  they  are  susceptible  of 
two  meanings:  one  importing  a  collateral  undertaking  to 
indorse  the  company's  acceptance,  to  which  the  statute 
applies ;  the  other  an  original  and  independent  promise  to 
pay  for  the  goods,  with  an  understanding  or  agreement  that 
plaintiffs  would  take,  at  the  expiration  of  thirty  days,  in  lieu 
thereof,  the  company's  acceptance  with  defendant's  indorse- 
ment— a  novation  of  the  primary  promise,  which  takes  the 
statute  out  of  the  case.  When  the  words  employed  are  sus- 
ceptible of  two  meanings,  the  question  must  necessarily  be 
submitted  to  the  jury  to  determine  in  which  sense  they  were 
used  and  understood. — Throop  Verb.  Ag.,  ^  180. 

The  mere  fact  that  the  goods  were  charged  to  the  company 
on  the  books  of  plaintiffs,  in  the  manner  shown,  is  not  con- 
clusive that  any  credit  was  given  to  the  company.  The  man- 
ner in  which  the  account  was  entered  on  the  books  is  con- 
sistent with  the  intention  of  the  defendant  to  bind  himself 
as  the  real  purchaser,  especially  when  it  appears  from  the 
uncontradicted  evidence  that  they  were  so  charged  by  his  re- 
quest, and  for  his  accommodation.  The  same  observations 
apply  to  the  subsequent  taking  of  the  unindorsed  acceptance 
of  the  company,  and  its  renewal  by  note.  There  is  evidence 
tending  to  show  that  the  acceptance  and  note  were  not  taken 
as  payment,  and  that  defendant  was  informed  at  the  time 
that  plaintiffs  would  not  release  him  from  liability.  Giving 
credit  subsequently  to  the  company  did  not,  under  the  cir- 
cumstances, operate  to  change  the  character  of  the  original 
promise.  These  were  facts  and  circumstances  to  be  referred 
to  the  jury,  to  determine  whether  credit  was  given  exclu- 
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lively  to  defendant. — Sanford  v.  Howard,  29  Ala.  684;  Led- 
ow  V.  Becton,  36  Ala.  596.  On  the  entire  evidence,  it  can 
lot  be  said,  as  matter  of  law,  that  any  credit  was  given  to 
he  company,  or  that  the  company  incurred  any  enforceable 
lability,  at  the  time  the  goods  were  obtained  and  the  prom- 
se  of  defendant  was  made. 

The  charges  of  the  court,  to  the  effect  that,  if  the  goods 
rere  sold  at  the  request  of  the  defendant,  and  on  his  credit, 
le  is  liable,  and  the  statute  of  frauds  would  be  no  ob- 
tacle  to  a  recovery,  is  in  accord  with  the  foregoing  princi- 
)les.  If  the  hypothesis  of  the  charge  be  true,  the  goods 
Fere  sold  on  the  sole  credit  of  the  defendant ;  that  is,  were 
eally  sold  to  him. — Boijkin  v,  Dohlande,  supra.  The 
harges  properly  submit  to  the  jury  the  determination  of  the 
acts  supposed,  on  consideration  of  the  entire  evidence.  If 
he  defendant  apprehended  that  the  jury  might  be  misled  by 
he  generality  of  the  terms  of  the  instruction,  he  should  have 
^ked  qualifying  charges,  based  on  the  hypothesis  in  his 
avor  which  the  evidence  tends  to  establish. 

In  relation  to  the  second  ground  of  liability,  the  court  in- 
tructed  the  jury,  if  the  goods  were  sold  to  a  firm  of  which 
he  defendant  was  a  member,  he  was  liable  in  this  action, 
["he  first  objection  urged  to  this  charge  is,  that  there  is  no 
ividence  on  which  to  predicate  an  inference  that  the  We- 
umpka  Lumber  Company  is  a  partnership.  It  may  be  con- 
eded,  that,  as  the  name  may  fairly  import  either  a  corpora- 
ion,  an  unincorporated  association,  or  a  partnership,  no  pre- 
umption  arises  from  the  mere  name  that  the  company  is 
iither  the  one  or  the  other.  It  may*  be  further  conceded, 
hat,  as  plaintiffs  declare  against  defendant  individually,  and 
■et  seek  to  charge  him  as  a  partner,  it  is  incumbent  on  them, 
n  the  first  instance,  to  show  a  partnership;  but,  when  they 
lave  introduced  evidence  which  jwima  facie  establishes  a 
)artnership,  or  from  which  it  may  be  reasonably  inferred, 
he  burden  is  cast  on  the  defendant  to  show  incorporation, 
i^hen  he  seeks  to  avoid  individual  liability  on  the  ground  that 
he  company  is  a  corporation.  At  the  time  the  defendant 
proposed  to  purchase  the  goods,  he  represented  that  the 
company  was  composed  of  himself,  his  son  and  another,  and 
;hat  it  was  solvent,  without  any  assertion  or  intimation  that 
t  was  a  corporation.  This  representation  pi'ima  facie  im- 
X)rts  a  voluntary  association  of  three  persons,  combining 
iheir  capital,  labor  and  skill  in  the  business,  which  was  car- 
ied  on  for  their  conunon  benefit.  The  fact  that  the  company 
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had  a  president  and  secretary  is  not  conclusive  of  corporate 
character.  The  material  respects,  in  which  unincorporated 
associations  differ  from  a  partnership,  are,  that  the  former 
are  generally  composed  of  a  larger  number  of  persons  than 
the  latter,  and  the  business  is  usually  conducted  by  officers 
acting  for  all  the  members.  No  presumption  of  incorpora- 
tion arises  from  the  fact  that  the  business  of  the  company 
was  transacted  by  a  president  and  secretary.  There  was 
sufficient  evidence,  whether  weak  or  strong  is  immaterial,  in 
the  absence  of  any  other  evidence  of  incorporation,  on  which 
to  predicate  the  charge. 

It  is  further  objected,  that  proof  of  a  demand  against  a 
partnership,  of  which  defendant  is  a  member,  does  not  au- 
thorize a  recovery  on  a  complaint  which  counts  on  an  ac- 
count stated  between  plaintiffs  and  defendant  individually, 
and  for  goods  sold  to  him  alone.  This  question  should  be 
regarded  as  7y;s  adjudicata  in  this  State.  Under  the  statute, 
which  declares,  "any  one  of  the  associates,  or  his  legal  repre- 
sentative, may  also  be  sued  for  the  obligation  of  all,"  it  has 
been  uniformly  held,  that  a  partnership  creditor  may  sue  one 
of  the  members  of  the  firm,  for  a  debt  contracted  in  the 
partnership  name,  whether  by  account  or  otherwise,  and  de- 
clare upon  the  demand  as  his  individual  liability. — Code, 
1880,  §  2605;  Diiramus  v.  Harrison,  26  Ala.  326;  Hall  v. 
Cook,  69  Ala.  87 ;  McCulloch  v,  Jitdd,  20  Ala.  703. 

Affirmed. 


Boiling  &  Son  v   LeGrand. 

Action  on  Bill  oj  Exchange  oj  Corporation,   against  Cor- 
porator  as  Partner. 

1.  Private  induHrial  corporation;  declaration  and  certificate  of  incor- 
poration; constitutional  provisions  as  to  title  and  subject-matter  of  laws, 
and  as  to  amendatory  laws. — Under  the  statutory  provisions  which 
were  of  force  in  May,  1886,  relating  to  the  incorporation  of  private  in- 
dustrial enterprises  (Sess.  Acts  1882-3,  pp.  5,  40;  Code,  1876,  U  1803-07), 
the  board  of  corporators,  on  the  completion  of  the  organization  of  the 
company,  the  payment  "in  cash  of  at  least  twenty  per  cent,  of  the  cap- 
ital subscribed  payable  in  money,  and  the  payment  of  the  remainder  of 
the  capital  so  subscribed,  payable  in  money,  being  secured  to  be  paid  in 
such  installments  and  at  such  times  as  may  be  provided  in  the  written 
declaration  required  by  section  1803  of  the  Code,"  and  also  the  delivery 
of  twenty  per  cent,  of  the  property  subscribed,  ''with  security  for  the 
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delivery  of  the  remainder  so  subscribed,  as  maybe  promised  [provided] 
by  said  written  declaration  required  by  section  1803,"  were  authorized  to 
certify  these  facts  to  the  probate  judge  of  the  proper  county,  who  there- 
upon issued  to  them  a  certificate  of  incorporation ;  but  these  provisions 
did  not  require  that  the  board  of  corporators  should,  in  the  written 
declaration  required  by  said  section  1803,  specify  when  or  how  the  un- 
paid portion  of  the  subscribed  capital  was  secured  to  be  paid,  nor  make 
the  failure  to  do  so  a  defect  fatal  to  the  incorporation ;  and  to  give  them 
that  construction  would  be  to  make  them  amendatory  of  said  section 
1803,  in  violation  of  constitutional  provisions  (Art.  iv,  §  2). 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  R.  E.  Boiling  &  Son,  suing  as 
partners,  against  M.  P.  LeGrand;  was  commenced  on  the 
18th  December,  1888,  and  was  founded  on  a  bill  of  exchange 
for  $2,664.05,  which,  as  described  in  the  complaint,  was 
drawn  on  the  1st  June,  1887,  by  the  Southern  Railway  Con- 
struction and  Land  Company,  upon  C.  W.  Scofield,  as 
president  of  said  company,  and  also  as  president  of  the 
Montgomery  &  Florida  Railway  Company,  and  by  him  ac- 
cepted as  president,  payable  to  R.  B.  McKenzie,  sixty  days 
after  date;  which  bill,  before  maturity,  was  indorsed  to  the 
plaintiffs.  The  first  count  alleged  that,  ''at  the  time  of  said 
acceptance,  said  Southern  Railway  Construction  and  Land 
Company  was  a  partnership,  or  voluntary  association;  that 
said  Scofield  and  this  defendant,  with  others,  were  members 
thereof,  and  that  defendant  is  liable  on  said  bill  as  such 
partner,  or  member  of  said  association."  The  second  count 
alleged  that  the  Southern  Railway  Construction  and  Land 
Company  "was  never  organized  as  a  C/Orporation  under  the 
laws  of  Alabama,  but  was,  at  the  time  of  said  acceptance,  a 
partnership;  that  said  Scofield  and  said  defendant,  with 
others,  were  at  that  time  members  thereof;  that  said  accept- 
ance was  within  the  scope  and  authority  of  said  partnership, 
and  that  defendant  is  liable  on  said  bill  as  such  partner." 

The  defendant  filed  two  pleas,  the  first  of  which  was  a 
special  plea  of  non  est  factum,  setting  out  all  the  proceedings 
had  in  the  matter  of  the  incorporation  of  the  Southern  Rail- 
way Construction  and  Land  Company,  of  which  defendant 
was  a  director  and  stockholder ;  alleging  that  the  bill  of  ex- 
change was  made  by  said  corporation  after  its  organization, 
and  while  it  was  doing  business  as  such,  and  that  he  ''never 
made,  nor  authorized  any  one  else  to  make  for  him  the  said 
bill  of  exchange,  and,  save  as  stockholder  and  director  as 
aforesaid,  had  no  connection  with,  or  interest  in  said  com- 
pany."    The  second  plea,  after  repeating  the  facts  connected 
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with  the  incorporation  of  the  company,  alleged  that  said  Mc- 
Kenzie  made  a  written  contract  with  said  corporation  for  the 
performance  of  certain  work  in  building  a  railroad,  for  the 
construction  of  which  the  corporation  had  contracted;  that 
the  corporation  became  thereby  indebted  to  him,  and  exe- 
cuted said  bill  of  exchange  in  part  payment  of  said  indebted- 
ness ;  and  that  said  McKenzie,  in  making  said  contract,  and 
in  receiving  said  bill  of  exchange,  * 'dealt  with  said  company 
as  a  corporation,  and  not  otherwise." 

All  the  proceedings  in  connection  with  the  incorpora,tion  of 
the  company,  copies  of  which  were  made  exhibits  to  the  pleas, 
were  had  in  May,  1886.  The  declaration  was  filed  on  the 
24th  May,  and  contained  these  statements:  "We  do  hereby 
declare  in  writing:  (1.)  That  the  names  and  residences  of 
your  corporators  and  declarants  are,  C.  W.  Scofield,  of  the 
city  of  New  York ;  M.  P.  Le  Grand  and  Jas.  A.  Farley,  of 
Montgomery,  Alabama ;  and  John  D.  Koquemore,  of  Euf aula, 
Alabama.  (2.)  That  the  name  of  said  corporation  shall  be, 
the  Southeim  Raihray  Construct ioJi  and  Land  Company; 
that  its  principal  place  of  business  shall  be  at  Montgomery, 
Alabama ;  that  the  general  purpose  of  said  corporation  shall 
be  the  construction  of  railroads,  and  the  purchasing,  owning, 
selling,  improving,  and  dealing  in  lands.  (3.)  That  the 
capital  stock  of  said  corporation  shall  be  $10,000,  to  be  di- 
vided into  one  hundred  shares,  of  the  par  value  of  $100  each. 
(4. )  That  said  corporation  shall  have  the  power  to  purchase, 
own,  sell,  and  deal  generally  in  real  estate;  to  improve  the 
same,  and  to  sublet  any  contract  it  may  have  for  the  con- 
struction of  railroads."  On  the  filing  of  this  declaration,  a 
commission  was  issued  by  the  probate  judge  of  Montgomery 
to  said  Le  Grand  and  Roquemore,  authorizing  them  to  open 
books  of  subscription,  on  one  day's  notice  through  the  news- 
papers. The  books  were  opened  on  the  2r)th  May,  and  fifty 
shares  subscribed  for  by  the  corporators,  $5,000,  of  which 
twenty  per  cent.  ($1,000)  was  paid  in  cash;  and  these  facts 
being  certified  to  the  probate  judge,  with  the  election  of 
officers,  he  issued  a  certificate  of  incorporation  on  the  same 
day. 

The  plaintiifs'  demurred  to  each  of  the  defendant's  pleas, 
and  the  judgment  overruling  their  demurrers  is  now  as- 
signed as  error. 

E.  P.  MoRRissETT,  for  appellants. — (1.)  If  the  Southern 
Railway  Construction  and  Land  Company  was  never  legally 
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incorporated,  never  had  a  legal  existence,  its  individual  stock- 
holders or  members  are  liable  as  partners  dh  its  contracts 
and  engagements. — Wordsworth  on  Joint  Stock  Compauies, 
3 ;  Cooke  on  Stock  and  Stockholders,  §  231^ ;  Angell  &  Ames 
on  Corporations,  §§  591-2;  Waite  on  Insolv.  Corp.,  ^  477; 
Story  on  Partnership,  109;  7  Wendell,  U2;  in  IlL  197; 
16  La.  Ann.  153;  Hill  t\  Beach,  12  N.  J.  Eq.  81;  8li  N.  J. 
Law,  250.  Fay  v.  Noble,  7  Cush.  (MasB. ),  asserts  a  con- 
trary doctrine,  and  it  is  adopted  by  Morawetz;  but  that  de- 
cision is  founded  on  the  false  reason,  as  aBsigned,  that  to 
hold  them  liable  as  partners  would  be  hold  in  c^  tkem  ''to  a 
liability  neither  contemplated  nor  assented  to  by  them."'  The 
liability  of  a  party  is  determined  by  his  acts,  and  tbe  ref^iilt- 
ing  implicaHons,  not  by  his  intentions.     A  contract  which  ^ 

the  parties  intended  to  make,  but  did  not  make,  cau  not  be  t 

set  up  in  place  of  one  which  they  did  mnk^.  -Sfuifonl  r.  ! 

Howard,  29  Ala.  684.     An  agent,  or  trustee,  may  bind  him-  «! 

self  personally,  although  that  was  not  his  intention. — Mc-  m 

Calley  v.  Wilbum  &  Co,,  11  Ala.  552;  and  riiruij  other  au-  3| 

thorities.  (2.)  Said  company  was  never  legally  organized 
as  a  corporation.  The  proceedings  relied  on  as  an  incorpo- 
ration show  that  the  capital  stock  was  to  be  SlU^OOO,  of  which  *• 
$5,000  was  subscribed  by  the  corporators,  but  only  twenty 
per  cent.  ($1,000)  was  paid  in;  and  that  jki  security  was 
given  for  the  payment  of  the  residue.  Under  i\m  statutory 
provisions  then  of  force,  it  was  not  only  required  that  twenty  '  Jlf 
percent  of  the  capital  subscribed  for,  payrible  in  money, 
should  be  paid  in  cash,  but  that  security  should  be  given  for 
the  payment  of  the  balance;  and  the  declaration  of  incor- 
poration was  required  to  state  how  this  unpaid  i>alaJice  was 
secured  to  be  paid — in  what  installments,  when,  and  how 
payable;  and  this  was  a  condition  precedent  to  a  valid  incor- 
poration.— Sess.  Acts  1882-3,  p.  40.  Any  otiier  conBtruetitui 
of  the  amendatory  law  would  render  it  useless  and  uugatory, 
since  the  persons  proposing  to  form  a  private  corporation, 
limiting  their  liability  to  their  unpaid  subscriptions,  already 
had  the  option  of  specifying,  in  their  declaration  of  incor- 
poration, how  their  unpaid  subscriptions,  whother  of  nnniey 
or  property,  should  be  paid  or  discharged;  end  they  needed 
no  additional  legislation  in  this  regard.  They  ahead}'  had 
the  power  to  specify  in  their  written  declaration,  under  sid>- 
division  4,  "any  other  matters  which  it  may  be  deBiiable  to 
set  forth  in  the  organic  law";  and  it  is  not  ti>  be  8a()posed 
that  it  would  be  desirable  to  them  to  incur  any  other  or 
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further  liability  than  was  compulsory.  The  General  Assem- 
bly, it  is  to  be  presumed,  did  not  enact  a  special  statute 
which  no  one  needed,  and  which  accomplished  nothing  after 
its  enactment.  On  the  contrary,  the  amendatory  law  was 
enacted  in  the  interest  of  third  persons — to  protect  the  un- 
wary public  against  possible  imposition  and  fraud,  on  the 
part  of  those  who  would  induce  confidence  and  secure  credit 
by  a  pretense  of  specious  capital,  seeking  corporate  privi- 
leges while  limiting  their  personal  liability;  to  check  the 
abuse  of  the  loose  system  of  incorporation  then  existing,  by 
requiring  not  only  payment  in  cash  of  one-tenth  of  the  pro- 
posed capital  stock,  but  security  for  the  payment  of  the 
balance.  This  construction  only  can  give  any  effect  to  the 
new  law. — Dwar.  Statutes,  702-7;  Sedgw.  St  &  Const.  Law, 
245-6;  41  Ala.  479;  59  Ala.  219;  68  Ala.  317.  That  the 
word  may^  in  a  statute,  is  to  be  constri^ed  as  mandatory  when 
the  rights  and  interests  of  the  public  are  concerned,  see  Ex 
jyarte  Banks,  28  Ala.  35;  17  Ala.  527;  9  Porter,  390;  3  Atk. 
166;  2  Bouv.  Die.  150.  (3.)  This  construction  of  the  statute 
can  not  be  assailed  on  constitutional  grounds.  Sections  1803 
and  1807,  as  well  as  the  intermediate  sections,  relate  to  the 
same  subject,  and  are  closely  connected,  and  they  are  to  be 
construed  as  in  pari  materia.  The  constitutional  inhibition 
is  against  the  insertion  of  matters  foreign  to  the  main  object 
of  the  bill — matters  not  easily  discerned  by  reading  the 
law,  or  which  might  operate  a  surprise  or  fraud  on  legis- 
lators. Its  requirements  are  not  to  be  exactingly  enforced, 
nor  in  such  manner  as  to  cripple  legislation,  or  obstruct  the 
machinery  of  government. — Ballentyne  v,  Wickersham, 
75  Ala.  533;  Moses  v.  Mayor,  52  Ala.  198;  Falconer  v, 
Robinson,  46  Ala.  340;  82  Ala.  211;  44  Ala.  639.  (4.)  The 
plaintiffs  are  not  estopped  from  asserting  that  the  company 
never  had  a  corporate  existence,  and  holding  the  defendant 
liable  as  a  partner. — Chambers  v.  Falkner,  65  Ala.  448; 
36  Ala.  313;  31  Ala  76;  46  Md.  373;  73  111.  201;  56  Iowa, 
109;  Waite's  Insolv.  Corp.  34,  §  23. 

Sayre,  Stringfellow  &  Le  Grand,  Tompkins  &  Troy, 
and  Eoquemore,  White  &  Long,  contra. — (1.)  The  appel- 
lants' construction  of  the  statute  amending  section  1807  of 
the  Code  of  1876,  not  only  does  violence  to  the  words  used, 
but  pei*verts  the  meaning  and  purpose  of  the  statute,  and 
would  make  it  accomplish  by  implication  what  could  not 
have  been  done  expressly  and  directly  without  a  violation  of 
Vol.  lxxxvii. 
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mandatory  constitutional  provisions.  Sections  1S03  and  1807 
relate  to  the  same  general  subject,  and  both  oi  them,  possi- 
bly, might  have  been  modified,  or  even  rejiealed,  by  a  gen- 
eral affirmative  statute  which  did  not  meutiun  either  of  them. 
But  an  act  which,  by  its  title,  purports  "to  amend  section 
1807,"  could  not  include  also  an  amendment  of  section  1803 ; 
and  yet  the  argument  is  that  it  does  this  !)y  implication,  and 
by  reference  only  to  the  number  of  that  sectioD,— Const., 
Art.  IV,  §  2;  Danev,  McArihiir,  57  Ala.  448;  BaUenfync  i\ 
Wickersham^  75  Ala.  533;  Rogers  t\  Torbuf,  58  Ala.  523; 
Todilv.  State,  85  Ala.  339;  82  Ala.  2U9,  339:  41  Ala.  0; 
43  Ala.  224;  46  Ala.  348;  49  Ala.  3411  The  provision  in 
the  st>atute  was  not  intended  for  the  bene  tit  oE  the  public; 
for  the  nature  of  the  security  is  not  specified,  ]>ut  is  left  dis- 
cretionary with  the  corporators  themselves,  for  whose  lieiiefit  > 
it  was  intended;  and  when  they  deem  it  desirable  to  specify  \ 
the  security,  the  installments,  &c.,  in  their  declaration  of  >l 
incorporation,  then  it  must  be  certified  by  them  to  the  pro-  ^ 
bate  judge.  (2. )  The  declaration  in  tjiis  case,  it  is  admitted,  J^ 
complied  strictly  with  the  requirements  <tl  section  1803  of 
the  Code,  as  then  amended;  and  that,  it  is  insisted,  in  ctm- 
nection  with  the  certificate  of  the  probate  judge,  gave  it  a 
corporate  existence.  But,  even  if  thrre  was  a  defect  in  the 
organization  or  incorporation  of  said  conipany,  the  [>laintiffs 
can  not  take  advantage  of  it  in  this  a(*tioii.  Lehinatt,  Durr 
iS:  Co.v,  Warner,  61  Ala.  455;  Agr,  tV'  Mrrh.  As^io.  v.  In-  \  M|| 
surance  Co.,  70  Ala.  120;  Sherwood  r.  AhiH,  83  Ala.  115;  -' 
Savings  Bank  v,  Dunklin,  54  Ala.  471;  Sprowl  th  Lawrence, 
38  Ala.  690;  Duke  v,  Cahaha  Nav,  Co,,  W  Ala.  372;  Bait- 
road  Co,  v.  Tipton,  5  Ala.  808;  32  Md.  TiTl;  11)  N.  Y.  482; 
25  N.  Y.  208;  26  N.  Y.  75;  57  N.  Y.  331 :  12  Heisk.  iTeiin.) 
494;  38  Mich.  776;  69  Geo.  159;  35  Ohio  St.  158;  58  Penn. 
Si  399;  62  Mo.  247;  95  U.  S.  665;  Mor.  Corp.,  ^  ^+^; 
12  Wall.  358;  51  Ind.  60;  89  Ind.  389;  32  Wisa  162; 
113  111.  618;  12  Amer.  &  Eng.  Corp.  Vnm%  40. 

McCLELLAN,  J. — The  theory  upon  which  this  suit  was 
instituted,  and  this  appeal  prosecuted,  is,  tlmt  the  eiforts  of 
the  defendant  below — appellee  here — and  others  nctiu^r  with 
him,  to  organize  a  corporation,  were  so  far  abortive  that  the 
would-be  corporators,  instead  of  forming  a  body  corporate, 
in  law  and  fact  constituted  a  partnerBln[),  or  voluntary  asso- 
ciation of  individuals,  and  as  individuals  beeamt^  buiind  on 
the  contracts  purporting  to  be  made  by  the  corporation  and 
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in  its  name.  Two  defenses  were  relied  on  in  the  court  be- 
low: First,  that  the  corporation,  whose  existence  as  such  is 
thus  attempted  to  be  impeachedj  was  duly  and  regularly  or- 
ganized, and  is  alone  liable  on  the  contract  sued  on;  and, 
second,  that  this  contract  was  made  with  it  as  a  corporation, 
and  the  plaintiff  is  now  estopped  to  deny  its  corporate  exist- 
ence and  capacity.  Manifestly,  the  consideration  of  this 
second  defense  will  be  important  only  in  the  event  that  it 
shall  be  determined  that  there  was  a  failure  on  the  part  of 
the  declarants  to  attain  corporate  existence,  and  that  question 
will  be  first  considered. 

The  infirmity  in  the  proceedings  had  and  taken  by  and  at 
the  instance  of  the  defendant  and  his  associates,  which  is  re- 
lied on  as  defeating  their  purpose  to  organize  a  corporation, 
is  alleged  to  result  from  non-compliance  with  two  acts  of  the 
General  Assembly  passed  at  the  session  of  1882-3,  amend- 
ing respectively  sections  1803  and  1804  and  section  1807  of 
the  Code  of  1876. 

By  an  act  of  December  6,  1882,  sectioas  1803  and  1804 
of  the  Code  of  1876  were  amended  so  as  to  read  as  follows, 
respectively : 

'*§  1803.  Declaration  Jiled  tcUh  Probate  Court;  con- 
tents,— Two  or  more  persons  desiring  to  form  themselves 
into  a  private  corporation,  for  the  purpose  of  carrying  on  any 
manufacturing,  mining,  immigrating,  industrial  or  other 
lawful  business,  not  otherwise  specifically  provided  for  by 
law,  may  file  with  the  Probate  Court  of  the  county,  in  which 
it  is  proposed  that  such  company  shall  have  its  only  or  prin- 
cipal place  of  business,  a  written  declaration,  signed  by 
themselves,  setting  forth: — 

"1.     The  names  and  residences  of  the  petitioners. 

"2.  The  name  of  the  proposed  corporation,  the  place  at 
which  it  proposes  to  have  its  principal  or  only  place  of  bus- 
iness, the  general  purpose  of  the  corporation,  and  the  nature 
of  the  business  which  it  proposes  to  do. 

"3.  The  amount  of  the  capital  stock,  and  the  number  of 
shares  into  which  it  is  to  be  divided,  showing  the  par  value 
of  each  share. 

"4.  Any  other  matter  which  it  may  be  desirable  to  set 
forth  in  the  organic  law. 

'*§   1804.     Commission  issued  to  board  of   corporators; 

books  of  subscription;  when  and  where  opened.     Upon  the 

filing  of  the  declaration  as  above,  the  probate  judge  of  the 

county  shall  issue  to  the  parties,  or  to  any  two  or  more  of 
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them,  a  commiBBion  coDstituting  them  a  board  of  corporators, 
giving  them  authority  to  open  books  of  subscription  to  the 
capital  stock  of  the  proposed  company,  at  such  time  and 
place  as  they  deem  fit." 

By  an  act  *'to  amend  section  1807  of  the  Code,"  approved 
February  5,  1883,  that  section  was  made  to  read  as  follows: 

"§  1807.  Certijicate  of  organization. — Upon  the  comple- 
tion of  the  organization  of  the  company,  and  the  payment  to 
the  treasm*er  of  the  company,  or  some  officer  designated  for 
that  purpose,  in  cash,  of  at  least  twenty  per  cent,  of  the  cap- 
ital subscribed,  payable  in  money,  and  the  payment  of  the 
remainder  of  the  capital  so  subscribed  for,  payable  in  money, 
being  secured  to  be  paid  in  such  installments  and  at  stich 
times  as  may  be  provided  in  the  uyritte^i  declaration  required 
by  section  1803  of  the  Code;  and  also  the  delivery  to  such 
officer  oj  at  least  twenty  per  cent,  of  the  pro2)erty  so  sub- 
scribed to  the  cajntal  of  such  corporation,  with  security  for 
the  delivery  of  the  remainder  of  said  property,  so  sub- 
scribed to  the  capital  as  may  be  promised  by  said  written 
declaration  required  by  section  1H03 ;  the  board  of  corpora- 
tors shall,  in  writing,  over  their  signatures,  certify  the  same 
to  the  probate  judge  of  the  county,  who  shall  issue  to  the 
company  a  certificate  that  they  have  been  fully  organized  ac- 
cording to  the  law  of  Alabama,  under  the  name  and  for  the 
purpose  indicated  in  their  written  declaration,  and  that  they 
are  fully  authorized  to  commence  business  under  their 
charter." 

By  the  first  of  the  acts  copied  above,  section  1803  of  the 
Code  of  1876  was  amended  by  inserting  the  words,  "or 
other  lawful  business,  not  otherwise  specifically  provided 
for  by  law^\-  and  section  1804  was  amended  so  as  to  take 
away  from  the  probate  judge  the  power  and  duty  of  requir- 
ing the  board  of  corporators  to  give  such  notice  of  the  time 
and  place  of  opening  the  books  of  subscription,  as  he  might 
deem  fit,  and,  in  lieu  thereof,  require  that  officer  to  author- 
ize the  corporators  to  open  books  for  subscription  "at  such 
time  and  place  as  they  deem  fit."  The  amendment  of  section 
1807  of  the  Code  attempted  to  be  made  by  the  second  statute 
set  out,  is  indicated  by  the  italization  in  the  body  of  the  act 
as  quoted. 

While  the  statutes  were  in  force,  and  with  the  unamended 
sections  of  Article  1,  Chapter  1,  Title  1,  Part  Second  of  the 
Code  of  1876,  constituted  the  law  under  which  certain 
classes  of  corporations   were    required    to    be    organized, 
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the  defendant  in  this  action,  with  others,  undertook 
to  organize  a  corporation  to  be  called  '*The  South- 
ern Bail  way  Construction  and  Land  Company,"  and 
to  that  end  filed  in  the  office  of  the  judge  of  probate  of 
Montgomery  county,  where  it  was  proposed  the  said  com- 
pany should  have  its  principal  or  only  place  of  business,  a 
declaration  in  strict  compliance  with  the  statute  quoted  first 
above,  amendatory  of  section  1803,  and  setting  forth,  under 
clause  4  of  that  section,  "that  .said  corporation .  shall  have 
the  power  to  purchase,  own,  sell  and  deal  generally  in  real 
estate,  to  improve  the  same,  and  to  sublet  any  contract  it  may 
have  for  the  construction  of  railroads."  This  declaration  no- 
where attempts  to  provide  for,  or  specify  the  installments, 
in  which  that  part  of  the  capital  stock  of  the  proposed  cor- 
poration which  is  not  paid  in  cash,  shall  be  paid,  nor  the 
times  at  which  deferred  installments  shall  be  paid,  nor  does 
it  provide  for  or  require  any  kind  of  security  for  the  pay- 
ment of  deferred  installments ;  and  in  point  of  fact,  no  other 
security  than  the  individual  obligation  of  each  subscriber  to 
the  stock  of  the  company,  evidenced  by  their  respective  sub- 
scriptions, was  ever  required  or  given,  for  the  payment  of 
that  part  of  the  money  subscribed  which  was  not  paid  on  or- 
ganization. It  is  clear,  that  neither  the  original  section 
1803,  nor  as  it  was  amended  by  the  act  of  December  6,  1882, 
above  set  out,  required  that  the  declaration  of  persons  de- 
siring to  form  themselves  into  a  private  corporation  should 
state  the  installments  into  which  subscriptions  should  be 
divided,  nor  the  time  at  which  subscriptions  should  be  paid, 
nor  prescribe  that  any  security  should  be  given  for  the  pay- 
ment of  subscriptions  in  whole,  or  in  any  part  or  parts, 
presently,  or  at  any  time  or  times  in  the  future.  The 
original  section  1804  required  that  twenty  per  cent,  of 
the  capital  subscribed  should  be  paid  in,  and  the  fact  certi- 
fied to  the  judge  of  probate,  before  it  became  the  duty  of 
that  officer  to  issue  a  certificate  of  organization ;  and  it  ap- 
pears that  this  provision  was  complied  with  in  the  present 
case. 

This  section,  as  amended  by  the  act  of  February  5,  1883, 
refers  also  to  the  eighty  per  cent,  of  the  subscribed  capital 
stock  which  is  not  required  to  be  paid  in  before  certification 
of  organization,  and  makes  the  fact  of  that  part  of  the  capital 
"being  secured  to  be  paid  in  such  installments  and  at  such 
times  as  may  be  provided  in  the  written  declaration  required 
by  section  1803,"  one  of  the  conditions  upon  which  arises 
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e  duty  of  the  probate  judge  to  certify  the  organizati^  ^ii  of 
e  company,  and  that  it  is  fully  authorized  to  comiueuce 
isiness  under  its  charter.  This  provision  of  the  ameiida- 
ry  act  is  susceptible  of  two  constructions.  The  legiBlatiire 
ay  have  intended  thereby  to  require  that  the  declaration 
r  the  formation  of  the  corporation  should  set  forth  tb^  in- 
allment>s  into  which  the  unpaid  capital  should  be  divided, 
id  the  times  at  which  such  installments  should  be  paid,  and 
at  the  fact  that  the  defeiTed  capital  had  been  secured  to 
)  paid  in  the  installments,  and  at  the  times  therein  intli- 
ted,  should  be  certified  to  the  probate  judge  in  all  cases^ 
ifore  he  should  authorize  the  corporation  to  commence  buB- 
ess.  On  the  other  hand,  recognizing  that  section  1803 
ready  contained  a  clause  under  which  corporators,  if  they 
»ired  so  to  do,  might  provide  in  their  declaration  that  the 
^ferred  subscriptions  should  be  paid  in  certain  amounts,  and 
stated  times,  it  may  have  been  the  legislative  purpose  to 
ovide  a  method  by  which  the  declared  intent  of  the  cor- 
>rators  could  be  effectuated,  by  requiring  security  tii  be 
ven  for  the  payment  in  all  cases  in  which  the  corptirators 
id  availed  themselves  of  the  right  to  prescribe  the  time 
id  amounts  of  such  payments.  It  is  patent  that  the  former 
terpretation  involves  the  interpolation  of  a  new  provision  7*1 

to  section   1803 — injects  into  it  a  requirement  that   the  ^  *l| 

^claration  should  set  forth,  in  addition  to  what  the  section  '  '  ^ 

^elf  provides,  the  further  statement,  that  that  part  of  the 
pital  stock  not  paid  up  on  organization,  should  be  paid  in 
rtain  installments,  and  at  certain  times.  To  thus  amend 
€tion  1803  would,  in  our  judgment,  violate  at  least  two 
•ovisions  of  the  organic  law.  Section.  2,  Art.  IV  of  the 
institution,  among  other  things,  provides,  that  '*Each  law 
lall  contain  but  one  subject-matter,  which  shall  be  clearly 
[pressed  in  its  title."  If  the  act  of  February  5, 1883,  with 
5  title  to  amend  section  1807  of  the  Code,  be  construed  to 
ject  the  new  provision  into  section  1803,  which  we  have 
Jen  considering,  it  clearly  contains  two  subjects-matter,  one 
:  which — the  amendment  of  section  1807 — is  expressed  in 
le  title,  and  the  other — the  amendment  of  1803 — is  in  no 
anner  expressed,  or  even  indicated  in  the  title.  The  read- 
ig  of  this  act  by  its  title,  as  the  Constitution  requires  it  to 
3  read,  in  each  house  of  the  General  Assembly,  would  have 
iven  to  the  members  of  that  body  no  information  of  its  real 
mtents,  or  intimation  that  its  purpose  was  to  amend  section 
303,  as  well  as  1807  of  the  Code.     To  construe  it  to  have 
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that  effect,  brings  it  within  both  the  letter  and  spirit  of  the 
constitutional  inhibition. — Balleniyne  v.  Wickersham,  75  Ala. 
533,  and  cases  cited ;  Ex  parte  Reynolds^  ante,  p.  138,  and 
cases  cited;  Chiles  v,  Monroe,  4  Met.  (Ky.)  72. 

Another  clause  of  the  section  quoted  from  above  provides, 
that  "No  law  shall  be  revised,  amended,  or  the  provisions 
thereof  extended  or  confen*ed,  by  reference  to  its  title  only ; 
but  so  much  thereof  as  is  revised,  amended,  extended  or 
confen*ed,  shall  be  re-enacted  and  published  .  at  length." 
Giving  to  the  act  of  February  5,  1883,  the  effect  of  amend- 
ing section  1803  in  the  particular  indicated,  the  result  would 
be  to  amend  or  extend  that  section,  in  a  matter  the  impor- 
tance of  which  this  case  fully  attests,  by  a  bare  reference  to 
an  arbitrary  number,  which  has  been  attached  to  it  for  the 
purpose  of  physical  identification,  and  which  fails  absolutely 
to  give  any  information  or  hint  of  its  contents,  and  with  no 
pretense  of  re-enacting  the  section  and  publishing  it  at 
length  as  amended.  Such  an  amendment  is  clearly  within 
the  inhibition  of  the  constitution  last  quoted,  as  expounded 
in  the  former  adjudications  of  this  court. — Rodgers  v.  Tor- 
but,  58  Ala.  523 ;  Stewart  v.  County  Commissioners,  82  Ala. 
209;  Bay  Shell  Road  Co,  v.  O'Donnell,  ante,  p.  376  ;  Ex 
parte  Reynolds,  ante,  p.  138. 

Having  thus  reached  the  conclusion,  that  to  adopt  the 
construction  of  the  act  of  February  5,  1883,  contended  for 
by  appellants,  would  render  it  unconstitutional,  it  becomes 
the  duty  of  courts  to  give  to  that  statute,  if  it  can  be  done 
consistently  with  its  terms,  an  interpretation  which  will 
leave  it  a  field  of  operation  within  constitutional  limitations. 
WiltyuTn  v.  McCalley,  63  Ala.  436.  This  result  may  be 
attained  by  adopting  the  construction  indicated  above,  and 
holding  it  to  have  been  the  purpose  of  the  General  Assembly, 
as  gathered  from  the  language  employed,  and  hence  to  be 
the  effect  of  this  act,  to  require  unpaid  subscriptions  to  be 
secured  to  be  paid  in  certain  installments  and  at  certain 
times,  in  those  cases  only  in  which  the  corporators  have  de- 
.  clared,  under  clause  4  of  section  1803,  that  that  part  of  the 
subscribed  capital  which  is  not  paid  on  organization  shall  be 
paid  in  stated  amounts  and  at  particular  times.  Indeed, 
the  particular  expression  used  in  the  act  of  1883,  aside  from 
any  other  consideration,  tends  strongly  to  support  this  con- 
clusion. It  is  there  provided,  that  certification  of  organiza- 
tion shall  be  made  upon  the  payment  of  at  least  twenty  per 
cent,  of  the  capital  subscribed,  and  upon  the  remainder 
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eing  secured  to  be  paid  in  such  manner  &c.  as  mutf  he  pro- 
ided  in  the  declaration.  There  is  nothiug  to  indicate  a 
»gislative  purpose  to  require  that  such  pnn  ision  should  be 
lade,  or  that  security  should  be  given  in  the  tibeence  of  any 
revision  for  amounts  and  times  of  payments;  but,  in  rec- 
^nition  of  the  discretion  left  in  the  corporatorB  to  set  out  a 
revision  of  this  character,  or  not  to  do  so,  the  operation  of 
lis  amendment  of  section  1807  is  upon  a  provision  in  this 
ehalf  resulting  from  the  voluntary  election  of  the  corpora- 
)rs  to  include  and  set  it  forth  in  their  deelaratioiL  As  we 
ave  seen,  there  is  no  such  declaration  filed  for  the  iiicor- 
oration  of  the  Southern  Railway  Construction  and  Land 
ompany,  but,  on  the  contrary,  the  declarants  conceived  it 
to  be  desirable  to  set  forth,"  under  the  fourth  clause  of 
action  1803,  other  matters,  having  referenre  to  the  general 
owers  of  the  company.  , 

Our  conclusion  is,  that  the  corporation  was  regularly  or-  I 

Binized,  and  is  alone  liable  on  the  contract  sued  on  in  this 
ise.     This  renders  it  unnecessary  to  consider  the  questibn  ^ 

I  estoppel. 

Aflirmed. 


J 


i^ 


McDowell  V.  Steele. 

187    493 

qaqes  as  Fraudulent  "w  iSti 

'^  ^  m  2171 

1.  Conveyance  by  failing  or  insolvent  debtor  to  crttlifor;  vaii<fUf/  an 
must  other  creditors. — \  failing  or  insolvent  debtor  may  select  one  or 
ore  of  his  creditors,  and  pay  them  in  full,  even  tL<>u>;h  he  thereby  dis- 
)le8  himself  to  pay  anything  to  the  others;  but^  if  tlie  coiiveyiinee  or 
rangement,  going  beyond  the  limits  of  full  payment  or  sfcurity, 
ipulates  or  provides,  openly  or  secretly,  for  a  benetit  to  ihe  debtor 
mself  beyond  what  the  law  allows  or  secures  to  him,  it  is  fniudulent 
ibis  part;  and  if  the  grantee,  or  secured  crediror,  knows  of  the  ex- 
tence  of  other  debts  left  unprovided  for,  or  has  knowledjre  of  factH 
ilculated  to  put  him  on  inquiry  as  to  them,  he  is  ehtir^^ed  with  partiei- 
ition  in  the  fraud. 

2.  Mort{fage  by  embarrassed  debtor  to  creditor,  Htipifhtfhuj  for  long 
me-,  validity  as  against  other  creditors. — A  mort;^ft>.'e  exetute^l  by  an 
nbarrassed  (if  not  insolvent)  debtor,  conveying  IsuhIjj  hh  eecurity  for 
debt  less  than  their  value,  which  was  to  be  paid  in  nine  anmrtil  in- 
allments,  the  whole  interest  payable  annually,  ami  witii  power  of  ^ale 
1  default  in  the  payment  of  the  third  installment;  followed  on  the 
3xt  day  by  a  second  mortgage  on  the  property,  %Q  the  iriortgagor's  wife, 
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who  was  the  mother  of  the  first  mortgagee, — held  fraudulent  in  law, 
both  as  securing  a  valuable  benefit  to  the  mortgagor,  and  as  hindering 
and  delaying  another  creditor,  whose  debt  was  redurred  to  judgment  on 
the  next  day,  of  which  debt  the  mortgajree  had  notice,  actual  or  con- 
structive, having  knowledge  of  facts  guflicient  to  put  hica  on  inquiry. 

Appeal  from  the  Chancery  Court  of  Wilcox. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  8d  March,  1885,  by 
David  A.  Steele,  as  a  judgment  creditor  of  John  R.  Mc- 
Dowell, with  an  execution  returned  ''No  property  found," 
against  said  McDowell,  his  wife,  Daniel  S.  Pritchett,  and 
others;  and  sought  to  set  aside,  as  fraudulent,  two  mort- 
gages executed  by  said  McDowell,  one  to  his  wife,  and  the 
other  to  said  Pritchett,  and  to  subject  the  property  to  the 
satisfaction  of  the*  complainant's  judgment.  The  complain- 
ant died  pending  the  suit,  and  it  was  revived  in  the  name  of 
O.  D.  Steele  as  his  administrator.  The  complainant's  debt 
originated  in  the  liability  of  his  guardian,  R.  H.  Dawson,  on 
whose  bond  said  John  R.  McDowell  and  one  P.  D.  Burford 
were  sureties.  A  final  settlement  of  the  guardian's  accounts 
was  had  in  the  Probate  Court  on  the  13th  March,  1884,  when 
a  decree  was  rendered  agdnst  him,  in  favor  of  the  ward,  for 
$2,830.75,  besides  costs.  An  execution  on  this  decree  was 
issued  on  the  10th  April,  1884,  which  was  returned  ''No 
property  found;''  and  another  execution  was  then  issued 
against  the  guardian  and  his  sureties,  on  which  the  same  re- 
turn was  made,  on  the  7th  February,  1885.  The  mortgage 
to  Pritchett  was  dated  Maich  14th,  1884,  and  was  given  to 
secure  a  recited  indebtedness  of  $7,000,  evidenced  by  Mc- 
Dowell's nine  notes,  of  even  date  with  the  mortgage,  each 
for  the  sum  of  $777.78,  payable  on  the  1st  December,  each 
year,  from  1885  to  1893  respectively,  with  interest  payable 
annually ;  and  it  contained  a  power  of  sale,  on  default  in  the 
payment  of  the  third  note.  The  mortgage  to  Mrs.  Mc- 
Dowell, the  wife  of  said  John  R.  McDowell,  was  dated 
March  15th,  1884,  and  purported  to  secure  an  indebtedness 
of  $6,674.28;  conveying  the  same  lands,  and  containing  a 
power  of  sale  if  the  debt  was  not  paid  by  the  15th  Decem- 
ber, 1885.  The  bill  alleged,  on  information  and  belief,  that 
these  mortgages  conveyed  all  the  lands  belonging  to  said 
McDowell ;  that  he  was  in  fact  not  indebted  to  either  of  the 
mortgagees;  that  all  of  the  parties  had  knowledge  of  the 
decree  in  favor  of  the  complainant,  and  that  the  mortgages 
were  intended  to  hinder  and  delay  him  in  the  collection  of 
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[lis  debt,  aud  to  prevent  the  proj^ertj  of  IMcDowell  from  bet- 
ing subjected  to  liability  on  the  guardian's  bond,  Burford, 
;he  other  surety  on  the  bond,  had  died  before  the  probate 
lecree  wiia  renderes],  and  liis  administratrix  was  made  a  de- 
'endant  to  the  bil];  but  the  points  raised  by  her  in  defense 
lave  no  bearing  on  the  [jresaut  appeal. 

A  demurrer  to  the  bill  was  oveiTuled    by  Chancellor  Mc- 
iPADDEN,  and  hin    decree  was  affirmed  by  this  court  on  ap- 
peal.— Bnrfonl  }%  Hh'i'h%    80  Ala.    147,     Separate    answers  ''111 
?ere    filed    by    the  defendants.     McDowell   denied  all   the                                ^Ht!!!! 
jharges  of  fraud;  denied  that  he  had  knowledge  of  the  de- 
Tee  in  favor  of  tJie  complainant  when  he  executed  the  mort- 
gages, and  denied  that  they  conveyed  all  of  his  lands;  and 
le  allege<l  that  the  indebted! ness  recited  in  each  mortgage 
ras  a  valid  and  suljBisting  debt     The   indebtedness   to  his 
rife,  he  said,    was    for   moneys  belonging  to  her  statutory 
state,  which  he  had  refeived  at  ditferent  times  diuung  cover-                               I 
ure,  and  for  which  he  had  never  accounted  to  her;  and  the 
lebt  to  Pritchett  he  naid,  accrued  in  this  way:    Respondent                                |^ 
ras  the  admin ifcjtra tor  of  the    estate  of  Davi<i  Kennedy,  de- 
eased,  and  on  the  final  settlement  of  his  accounts,  in  June, 
.882,  two  decrees   were  rendered  against  him,  in   favor  of                               •■ 
i^ritchett  as  guardian  of  one  of  the  minors,  which  together                               '1* 
amounted  to  S5,157.K(>;  and  at  his  instance   and  request,  at 
he  time   the  mortgage  was  executed,  Pritchett  assumed  the 
)ayment  of  these  decrees,  the  ward  having  attained  majority, 
ind    advanced   to  him   iu  cash   the  balance  of  the  recited 
S7,000,    taking  the    mortgage    as   security    for   the   entire 
imount.     Pritc jett  and  Jlrs.  McDowell,  in  their   respective 
mswers,  asserted  the  validity  of  their  respective  mortgages, 
ind  stated  the  consideratioD  substAntially  as  McDowell  had 

tatedit;  and  each  denied  knowledge  or  notice  of  the  in-  ^^    ^ 

lebtedness   to   the  complainant  at  the  time  their  mortgages  '^^    \\ 

rere  taken. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
endered  a  decree  for  the  complainant,  declaring  each  of  the 
nortgages  to  be  fraudulent  and  void;  and  this  decree  is  her© 
issigned  as  error  by  each  of  the  defendants  separately. 

Watts  k  Son,  and  J.  N.  Milleii,  for  appellants. — The 
nortgages  assailed  in  this  case  are  not  fi'audulent,  either  in 
aw  or  in  fact.  The  indi*btedness  secured  by  each,  as  re- 
nted on  its  face,  is  proved  strictly  as  alleged;  and  each  is  a 
ralid  debt  which  might  be  thus  secured.     That   the  indebt- 
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edness  of  the  husband  to  his  wife,  for  moneys  belonging  to 
her  statutory  estate,  which  he  has  received  and  appropriated, 
may  be  thus  paid  or  secured,  see  cases  cited  in  Brick.  Di- 
gest, vol.  3,  p.  543,  §  19.  The  indebtedness  to  Pritchettwas 
created  at  the  time  his  mortgage  was  executed,  the  greater 
part  of  it  being  his  assumption  of  a  decree  in  his  own  favor, 
on  which  he  might  hrive  had  execution  issued;  and  it  is 
shown  that  this  settlement  of  the  matter  had  been  a  subject 
of  negotiation  between  the  parties  for  several  months.  If  a 
fraud  on  other  creditors  was  intended,  they  would  not  have 
waited  until  after  the  complainant's  demand  was  reduced  to 
judgment,  before  consummating  their  arrangements  by 
proper  writings.  The  value  of  the  mortgaged  property  is 
proved  to  have  been  between  $9,000  and  $10,000;  more  than 
$2,000  above  the  debt  to  Pritchett,  but  $3,000  less  than  the 
aggregate  of  the  two  debts.  If  the  mortgage  to  Pritchett 
had  been  an  absolute  conveyance,  this  excess  of  value  might 
have  been  fatal  to  it;  but  the  principle  has  no  application  to 
a  mortgage.  There  is  no  proof  that  McDowell  owed  any 
other  debt  than  the  complainant's  decree,  of  which  the  mort- 
gagees had  no  notice,  and  the  amount  of  which  did  not  equal 
the  value  of  McDowell's  other  property.  McDowell's  liabil- 
ity to  complainant  was  contingent  until  reduced  to  judgment. 
His  testimony  shows  that  he  had  no  actual  knowledge  of  the 
decree,  and  he  might  well  have  rested  secure,  knowing  that 
the  funds  of  Dawson's  ward  had  been  loaned  to  Burford,  the 
other  surety  on  the  bond,  whose  estate  was  primarily  liable 
for  the  debt ;  and  if  the  sureties  were  equally  bound  to  pay 
the  decree,  less  than  $3,000,  his  share  was  less  than  $1,500. 
The  mortgagees  had  no  notice  of  this  contingent  liability, 
and  the  mortgagor  himself,  having  personal  property  of 
value  more  than  $2,000,  and  other  lands  worth  $4,000, 
might  lawfully  give  them  security.  The  grant  of  long  time 
in  a  mortgage,  while  the  mortgagor  retains  possession  of  the 
property,  is  a  badge  of  fraud;  but  the  long  time  granted  in 
the  mortgage  to  Pritchett  is  more  specious  than  real,  since 
a  power  to  foreclose  is  given  on  default  in  the  payment  of  the 
third  note,  and  the  interest  on  all  of  the  notes  is  payable  an- 
nually. It  must  be  remembered,  too,  that  fraud  is  never  to 
be  presumed,  but  jnust  be  affirmatively  proved. — Thames  v. 
RemheH,  63  Ala.  5fil;  51  Ala.  235;  50  Ala.  590;  Jones  on 
Mortgages,  vol.  1,  §  627 ;  Bump  on  Fraud.  Conv.  46 ;  64  Ala. 
520;  Crawford  v.^  Kirkscy,  55  Ala.  282;  68  Ala.  149; 
26  Ala.  184. 

V^OL.  LXXIVII. 


Digitized  by 


Googk 


1888.3  OF  ALABAMA.  497 

[McDowell  V.  Steele.] 

Jno.  T.  Kilpatrick,  contra,  relied  on  the  chancellor's 
opinion,  and  cited  the  following  authorities:  Thames  v.  Rem- 
hert^  63  Ala.  561;  Williams  v.  Avery,  38  Ala.  115;  McLeod 
V,  Poioe,  76  Ala.  418 ;  Lehman,  Durr  &  Co,  v.  Kelly,  68  Ala. 
192;  Levy  v.  Williams,  79  Ala.  171. 

STONE,  0.  J. — The  testimony  is  very  satisfactory  in  sup- 
port of  the  proposition,  that  in  March,  1884,  McDowell  was 
indebted  to  Pritchett,  and  to  Mrs.  McDowell,  in  the  sums  sev- 
erally claimed  by  them.  We  think,  also,  that  the  prop- 
erty mortgaged  to  them  was  not  excessive  in  value,  taking 
into  account  the  amount  of  the  indebtedness.  It  is  also  well 
settled,  under  our  system,  that  a  failing  debtor,  who  is  unable 
to  pay  all  his  debts,  may  elect  whom  he  will  pay,  and  pay 
them  in  full,  although  he  thereby  disables  himself  to  pay  any 
thing  to  his  other  creditors.  But  this  last  principle  has  its 
limit,  which  is  as  well  defined  and  universal  as  the  principle 
itself.  It  is  this:  The  arrangement  or  adjustment  by  which 
the  creditor  secures,  or  attempts  to  secure  his  own  claim, 
must  not  stipulate  for,  or  openly  or  secretly  secure  or  pro- 
vide, any  benefit  to  the  debtor  beyond  what  the  law,  without 
such  agreement,  would  secure  to  him.  If  the  security  tran- 
scend this  boundary,  it  is  fraudulent  as  to  the  failing  debtor ; 
and  if  the  secured  creditor  knows  of  other  debts  unprovided 
for,  or,  what  is  the  same  thing,  has  information  calculated  to 
put  him  on  inquiry,  which,  if  followed  up,  would  lead  to  the 
discovery  of  other  debts,  then  it  is  fraudulent  as  to  him. 
3  Brick.  Dig.  517,  §  137;  Hodqes  v.  Colrmnn,  76  Ala.  103; 
Pope  V.  Wilson,  7  Ala.  690;  Wilry  v,  KnigM,  27  Ala.  336; 
Reynolds  v.  Welch,  47  Ala.  200;  Mo  Williams  v.  Rogers, 
56  Ala.  87;  Lehman  v.  Kelly,  68  Ala.  192;  Seaman  v.  Nolen, 
lb,  463;  PriicheU  v.  Pollock,  82  Ala.  169;  Hopkins  v.  Camp- 
bell, ante,  p.  179;  Ltddns  v.  Aird,  6  Wall.  78;  3  Brick. 
Dig.  679,  §  10;  Tillm.an  v.  Thomas,  ante,  p.  321. 

It  is  contended  that  McDowell,  after  making  these 
mortgages,  retained  suflicient  unincumbered  property  to  pay 
the  debt  which  the  bill  seeks  to  enforce.  We  have  examined 
all  the  testimony  bearing  on  this  question,  and,  without  com- 
menting on  it,  we  hold  it  wholly  insulBBcient  to  make  this  con- 
tention good.  We  hold  that,  at  and  before  making  the  mort- 
gages, Mr.  McDowell  was  practically  insolvent.  Else  why 
want  twelve  years  within  which  to  work  out  and  pay  his 
debts? 

Is  there  sufficient  evidence  that  Pritchett  had  actual  knowl- 
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edge,  when  he  obtained  his  mortgage,  that  McDowell  w 
otherwise  indebted  than  to  him,  Pritchett,  and  to  Mi 
McDowell? 

Pritchett  testifies  that,  at  that  time,  he  did  not  know  th 
McDowell  owed  any  other  than  the  two  debts ;  the  one 
himself,  and  the  other  to  Mrs.  McDowell,  his  mother.  T] 
questions  may  naturally  arise,  why  should  he  demand 
mortgage  security  of  McDowell,  if  the  latter  owed  no  oth 
debts?  and,  on  what  principle  could  he  account  for  McDo^ 
ell's  wish  to  obtain  twelve  years  indulgence,  and  his  own  co 
sent  to  grant  him  more  than  nine?  McDowell,  Pritcheti 
witness,  sheds  light  on  this.  He  testified  as  follows:  ''Ti 
last  of  November,  or  first  of  December,  1883, 1  had  been  tr 
ing  to  sell  the  Fail  plantation,  to  meet  that  debt  [the  chi 
consideration  of  the  mortgage  made  to  Pritchett,  March  1 
18841,  but  could  not  effect  a  sale  of  it.  So  I  proposed 
him  [Pritchett],  as  he  had  money,  that  he  would  pay  up  sa 
decrees,  and  give  me  time  to  pay  him,  and  to  pay  up  d 
other  debts.  He  asked  what  time  I  wanted.  I  told  him, 
he  gave  me  twelve  years,  I  thought  I  could  pay  him  soi 
along  every  year,  and  pay  up  my  other  debts.  He  said,  'N 
but  I  tell  you  what  I  will  do:  if  you  will  give  me  a  mo] 
gage  on  more  lands  than  the  Fail  place,  I  will  give  ni 
years.'  ...  I  told  him  I  would  do  it,  and  that  w 
agreed  to  by  both  of  us." 

Pritchett's  testimony  of  this  transaction  is  as  follows: 
wanted  to  help  him  [McDowell],  if  possible,  by  giving  hi 
time,  and,  at  the  same  time,  wanted  to  secure  the  money  i 
my  ward;  and  not  knowing  of  any  other  debts,  I  thought 
could  eventually  pay  me  out."  In  another  place  he  saj 
''McDowell  asked  for  twelve  years  time,  on  additional  sec 
rity  that  he  was  to  make  me.  I  told  him  I  would  give  h 
nine  years  time;  so  we  agreed  on  this." 

Mrs.  McDowell  testified  that,  when  her  husband  asked  h 
to  unite  in  the  mortgage  to  Pritchett  (the  night  before 
execution),  he  stated  "that  Pritchett  would  give  him  ni 
years  to  pay  it  in,  and  he  thought  it  would  enable  him  to  p 
up  all  his  other  debts.  This  is  the  only  way  he  spoke  to  i 
of  other  debts."  It  is  not  shown  that  Pritchett  was  inform 
of  this. 

The  present  suit  grew  out  of  Dawson's  guardianship  of - 
A.  Steele.  McDowell  was  one  of  Dawson's  sureties  on  1 
bond  as  guardian.  The  settlement  of  the  guardianship  w 
had  in  Wilcox  Probate  Court  March  13,  1884,  and  a  deci 
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as  rendered  against  the  guardian  for  something  over  twenty 
ight  hundred  dollars.  Judge  Purifoy,  then  judge  of  pro- 
ate  of  Wilcox,  testified,  that  in  the  evening  of  the  day  on 
hich  the  settlement  was  made,  Pritchett  inquired  of  him  if 
>awson  had  attended  the  settlement;  and  on  being  informed 
lat  he  had  not,  he  became  irritated,  and  used  some  harsh 
[pressions.  He  testified  further  that  he  then  informed 
ritchett  of  the  result  of  the  settlement.  Pritchett  testified 
lis  conversation  occurred  March  15,  1884. 
The  mortgage  from  McDowell  and  wife  to  Pritchett  was 
iecuted  and  filed  for  record  March  14,  1884.  The  debt  of 
X  thousand  dollars  was  divided  into  nine  equal  installments, 
16  December  1,  severally  and  annually,  commencing  with 
iiSS,  and  ending  with  1893,  with  a  provision  that  the  entire 
truing  interest  was  to  be  paid  annually ;  and  if  the  mort- 
igor  made  default  in  paying  the  third  note  at  its  maturity, 
ecember,  1887,  then  the  mortgagee  was  empowered  to  fore- 
ose  the  mortgage  by  sale. 

The  testimony  is  very  strong,  that  Pritchett,  at  and  before 
5  took  his  mortgage,  had  knowledge  that  McDowell  owed  a 
>bt  or  debts,  other  than  those  he  owed  to  him,  Pritchett,  and 
his  mother,  Mrs.  McDowell.  Be  this  as  it  may,  the  testi- 
ony  and  the  surroundings  clearly  convince  us  that  he  had 
ifficient  notice  to  put  him  on  inquiry,  which  would  have 
[i  him  to  a  discovery  of  such  debt  or  debts.  Finding  this 
be  the  fact,  the  conclusion  is  irresistible,  that  the  long  de- 
V  granted  to  McDowell,  during  which  the  possession  and 
;e  of  the  property  were  proposed  to  be  secured  to  him,  and 
her  creditors  denied  the  right  to  enforce  the  collection  of 
eir  demands,  rendered  the  mortgage  doubly  fraudulent  : 
:rst,  in  securing  a  valuable  benefit  to  McDowell,  and,  sec- 
id,  in  delaying  and  hindering  all  other  creditors  in  the  as- 
rtion  of  their  claims. 

Forbearance  and  generosity  to  an  embarrassed  and  strug- 
ing  debtor,  are  highly  praiseworthy ;  but  the  law's  stem 
Drality  can  not  permit  their  exercise,  when  the  palpable  ef- 
ct  of  thus  favoring  the  debtor  is  to  hinder  and  obstruct 
her  creditors  in  the  enforcement  of  their  equally  merito- 
3US  claims.  When  there  is  a  conflict  between  the  mandate 
justice  and  the  instinct  of  charity,  the  latter  must  yield, 
all  human  tribunals. 

The  chancellor's  reasoning  and  conclusions  in  this  case  are 
riking  and  convincing.  His  decree  is  in  every  respect 
firmed. 
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Teague  v.  Martin. 

Bill  in  Equity  for  Cancellaiion  of  Fraudulent  Conveyance^ 
as  Cloud  on  Title. 

1.  Fraudulf'iit  conieyance^  as  cloud  on  title. — A  purchaser  at  sherifTf 
sale  under  execution,  of  lands  which  have  been  fraudulently  conveyed 
by  the  judgment  debtor,  has  a  plain  and  adequate  remedy  at  law,  and 
can  not,  while  out  of  possession,  maintain  a  bill  in  equity  to  cancel  the 
conveyance  as  a  cloud  on  his  title. 

Appeal  from  the  Chancery  Court  of  Clebui-ne. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  29th  February,  1888. 
by  L.  G.  Teague,  against  C.  A.  Martin;  and  sought  to  cancel 
as  a  cloud  on  complainant's  title  to  a  tract  of  land,  which  he 
had  bought  at  sheriffs  sale  under  execution  against  one 
Joseph  E.  Burns,  a  conveyance  executed  by  said  Burns  to  the 
defendant,  and  which  was  alleged  to  be  without  consideration 
and  to  have  been  executed  with  the  fraudulent  intent  of  hin- 
dering and  delaying  the  creditors  of  the  grantor.  The  con- 
veyance  to  the  defendant  was  dated  the  3d  June,  1886,  and 
the  sheriffs  deed  to  the  complainant  was  dated  Novembei 
11th,  1887.  On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  dismissed  the  bill ;  and  his  decree  is  here  assignee 
as  error. 

Kelly  &  Smith,  for  appellant. 

SOMERVILLE,  J.— In  Smith  v.  CockreU,  66  Ala.  64,  il 
was  held  that  a  purchaser  of  land  at  a  sheriffs  sale,  undei 
execution  against  a  debtor  who  has  made  a  fraudulent  con- 
veyance of  the  legal  title  to  his  vendee,  had  a  plain  and  ade 
quate  remedy  at  law  by  action  of  ejectment,  and,  for  this 
reason,  he  can  not,  before  recovery  of  possession,  file  a  bill 
against  the  purchaser  to  cancel  the  fraudulent  deed  as  a  cloud 
on  his  title.  I  dissented  from  the  conclusion  reached  by  the 
majority  of  the  court  in  that  case,  and  have  had  no  reason  tc 
change  my  opinion  as  then  expressed,  in  support  of  which  1 
might  add  other  authorities  if  I  were  disposed  to  re-open  the 
discussion. — Sands  v,  Hildreth,  14  John.  Ch.  493;  Hildreth 
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.  Sand^,  2  John.  Ch.  36;  Leigh  v,  EverharVs  Ex'r,  4T.  B. 
Ion.  379;  s.  c,  16  Amer.  Dec.  160.  But  Smith  v.  Cockrell 
as  been  uniformly  and  many  times  followed  since  it  was  de- 
ided,  and  the  practice  is  now  settled  in  accordance  with  that 
ding ;  and  for  this  reason  I  am  now  disposed  to  follow  it. 
irigg  v.  Swindall,  67  Ala.  187 ;  Petius  v.  Glover,  68  Ala.  417 ; 
MU  r.  Nichols,  84  Ala.  278. 

On  the  authority  of  these  cases,  the  bill  in  this  case  was 
roperly  dismissed,  as  being  without  equity. 

Affirmed. 


lobile  &  Girard  Railroad  Co.  v.  Ala. 
Midland  Railway  Co. 

tatutory  Proceedings  by  Railroad  Company,  for  Condem- 
nation of  Right  of   Way, 
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1.  Condemnation  of  right  of  way  by  railroad  corporation;  interfer- 
\ce  with  franchise  of  older  corporation;  jurisdiction  of  Probate  Court. 
ader  statutory  provisions  authorizing  and  regulating  proceedings 
r  the  condemnation  of  a  right  of  way  by  railroad  corporations  (Code, 

1580-82,  3207-18),  construed  in  connection  with  the  constitutional 
■ovision  pertaining  to  the  exercise  of  the  right  of  eminent  domain 
Lrt.  I,  §  24),  a  railroad  corporation  organized  under  the  general  stat- 
es, without  a  special  legislative  charter,  may  institute  such  proceed- 
gs  for  the  purpose  of  condemning  a  part  of  the  right  of  way  of  an 
der  corporation,  and  the  Probate  Court  has  jurisdiction  to  make  an 
der  of  condemnation;  but  the  right  of  condemnation  in  such  case, 
»d  the  jurisdiction  of  the  court,  are  subject  to  the  limitations  herein- 
ter  stated. 

2.  Same;  limitations  on  right  of  condemnation. — Under  such  statutory 
-oceedings,  the  right  of  condemnation  does  not  authorize  an  unnec- 
sary  interference  with  the  free  exercise  of  the  franchise  of  the  older 
•rporation,  nor  extend  to  that  part  of  its  right  of  way  which  is  in 
tual  use,  and  the  use  of  which  is  reasonably  necessary  to  the  safe 
kd  proper  management  of  its  business — not  merely  used  to  prevent 
lother  corporation  from  condemning  it;  and  a  reasonable  necessity 
ust  be  shown  for  the  condemnation  of  any  other  part. 

3.  Same;  reasonable  necessity,  as  determined  by  practicability  of 
iother  route,  cost,  etc. — A  necessity,  such  as  authorizes  one  railroad 
rporation  to  condemn  a  part  of  the  right  of  way  of  another,  does  not 
ean  an  absolute  and  unconditional  necessity  as  determined  by  phys- 
al  causes,  but  a  reasonable  necessity  under  the  circumstances  of  the 
irticular  case,  dependent  upon  the  practicability  of  another  route, 
>nsidered  in  connection  with  the  relative  cost  to  one  and  probable  in- 
ry  to  the  other ;  and  the  right  of  condemnation  is  not  made  out,  unless 
e  petitioning  company  shows  that  the  cost  of  acquiring  and  construct- 
g  its  road  on  any  other  route  clearly  outweighs  the  consequent  dam- 
je  which  may  result  to  the  older  company,  not  including  the  question 

competition  for  the  business  of  a  manufacturing  (or  other  large)  es- 
.blisbment  on  the  line  of  the  proposed  route. 


i 


Digitized  by 


Google 


1 


502 


StJPREME  COtTRT 


[Dec.  Term, 


jr 


[Mobile  &  Girard  R.  R.  Co.  v.  Ala.  Midland  R'y  Co.] 

Appeal  from  the  Probate  Court  of  Pike- 
Heard  before  the  Hon.  W.  J.  Hilliard. 
In  the  matter  of  the  petition  of  the  Alabama  Midland 
Railroad  Company,  a  corporation  organized  under  the  gen- 
eral statutes  of  the  State,  seeking  to  condemn  a  right  of  way 
for  its  road  along  and  across  the  track  of  the  Mobile  & 
Girard  Railroad  Company,  near  and  through  the  city  of 
Troy  in  Pike  county.  The  petition  was  contested  by  the 
Mobile  &  Girard  Railroad  Company,  which  was  incorporated 
under  a  legislative  charter  granted  on  the  21st  January, 
1840;  but  it  appeared  that  the  road  and  franchises  of  said 
defendant  corporation  had  been  leased,  for  the  term  of  ninety- 
nine  years,  to  the  Central  Railroad  &  Banking  Company  of 
Georgia.  The  defendant  corporation  demurred  to  the  peti- 
tion, assigning  as  grounds  of  demurrer  (with  others),  that 
the  petitioner  did  not  show  any  legal  right  to  disturb  or  in- 
terefere  with  the  franchises  of  the  defendant  corporation, 
and  did  not  show  that  no  other  route  than  that  proposed  was 
practicable;  and  a  motion  was  also  submitted  to  dismiss  the 
petition  on  these  grounds.  The  court  overruled  the  motion 
and  the  demurrers,  and  held  that  the  petitioner  was  entitled 
to  condemn  a  right  of  way  as  prayed.  A  jury  was  then  im- 
pannelled  to  assess  the  defendant's  damages,  and  exceptions 
were  reserved  by  the  defendant  to  several  rulings  of  the 
court  on  questions  of  evidence ;  but  these  rulings  require  no 
notice.  The  appeal  is  sued  out  from  the  judgment  of  con- 
demnation, and  from  the  rulings  of  the  court  on  the  plead- 
ings and  evidence,  which  are  here  assigned  as  error. 

Norman  &  Son,  Roquemore,  White  &  McKenzie,  and 
John  Peabody,  for  appellants. — (1.)  While  railroad  cor- 
porations, like  all  others,  under  constitutional  provisions,  hold 
their  property  and  franchises  subject  to  the  right  of  emi- 
nent domain,  that  right  can  only  be  exercised,  to  their  detri- 
ment, by  the  General  Assembly,  which  is  the  sole  judge  of 
the  public  interests  involved  which  justify  or  require  its  ex- 
ercise. Railroads  incorporated  under  the  general  statutes 
are  organized  for  purposes  of  private  gain,  having  no  ele- 
ment of  public  interest,  except  indii'ectly.  They  select  their 
own  iermini  and  route,  having  knowledge  of  the  routes  of 
other  existing  corporations ;  and  to  allow  them  to  seriously 
obstruct  or  interfere  with  the  vested  rights  of  other  corpo- 
rations, as  their  own  private  interests  may  dictate,  would 
lodge  a  dangerous  power  in  their  hands.     No  such  power 
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IS  been  given  to  them,  and  no  jurisdiction  has  been  con- 
irred  on  the  Probata  Court. — 1  Wood's  Railway  Law,  §  229, 
)te;  Pierce  on  Railroads,  152;  A.  &  C.  Railroad  Co,  t\  J., 
.  *  A,  Railroad  Co.,  82  Ala.  297,  300;  Pilgreen  v.  L,  & 
\  Railroad  Co,,  62  Ala.  305;  T.  &  C.  Railroad  Co,  v, 
ast  Ala,  Railway  Co,,  75  Ala.  517;  40  Amer.  Rep.  743; 
L8  Mass.  391;  124  Mass.  368;  3  Eng.  &  Amer,  R.  R. 
fises,  516,  522,  and  notes.  (2.)  If  such  power  can  be 
>nferred  on  these  corporations,  or  has  been  conferred  by  the 
jneral  statutes,  it  can  not  extend  to  that  pai*t  of  the  right 
way  of  the  older  corporation  which  is  in  actual  use,  or 
bich  is  reasonably  necessary  to  the  free  exercise  of  its 
anchises ;  and  a  necessity  must  be  clearly  shown  for  the 
ndemnation  or  invasion  of  any  other  part.  Here,  it  is 
bmitted,  no  necessity  whatever  was  shown,  unless  a  ques- 
)n  of  costs  and  expenses  involves  a  legal  necessity ;  and  the 
der  of  condemnation  includes  a  part  of  the  appellant's 
^ht  of  way  which  is  in  actual  use,  and  absolutely  neces- 
ry  for  the  free  and  full  exercise  of  the  franchises  granted 
'  a  legislative  charter. 

A.  A.  Wiley,  contra, — Under  constitutional  provisions, 
e  property  and  franchises  of  corporations  may  be  taken 
r  public  uses,  "the  same  as  individuals."  The  General 
ssembly  may  exercise  the  reserved  right  of  eminent  do- 
ain,  by  acting  upon  each  particular  case  presented  for  its 
nsideration,  or  may,  as  by  general  statutes  it  has  done, 
legate  it  to  a  court  and  jury,  regulating  the  proceedings 
•  law.— £.  &  W,  Railway  Co,  v,  E,  T,,  Va.  &  Ga.  Rail- 
mi  Co,,  75  Ala.  284;  A.  &,  F,  Railroad  Co,  v.  Kenney, 
I  Ala.  307;  Railroad  Co.  v,  Ker,  72  N.  Y.  330;  R.  d-  P, 
lilroad  Co.  v,  Louisa  Railroad  Co.,  13  How.  71 ;  24  Amer. 
Bp.  550;  A.  &  C,  Railroad  Co,  v.  J,,  G.  dc  A.  Railroad 
).,  82  Ala.  301 ;  Coojyer  v.  A.  &  A.  Railroad  Co.,  85  Ala. 
18.  The  proceeding  in  this  case  followed  the  statute,  and, 
is  believed,  no  error  intervened. 

CLOPTON,  J. — This  appeal  is  taken  from  a  decree  of  the 
robate  Court  of  Pike  county,  condemning  a  part  of  the 
^ht  of  way  of  the  Mobile  &  Girard  Railroad  Company,  on 
oceedings  instituted  by  appellee.  The  contest  is  between 
rporations,  and  involves  the  authority  of  a  railroad  com- 
iny,  incorporated  under  the  general  laws,  to  take,  by  con- 
^nination  proceedings,  the  property,  or  any  part  of  another 
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corporation,  already  devoted,  by  legislative  authority,  to  a 
public  use.  The  Mobile  &  Girard  Railroad  Company  was 
incorporated  in  1846,  by  an  act  of  the  General  Assembly, 
and  acquired  the  right  of  way  condemned  under  authority 
conferred  by  the  act  of  incorporation.  The  Alabama  Mid- 
land Railway  Company  was  organized  under,  and  possesses 
the  powers  granted  by  the  general  laws  provided  for  the  in- 
corporation of  railroad  companies.  Importance  attaches  to 
the  questions  presented  by  the  proceedings  and  order  of  con- 
demnation brought  for  review,  in  view  of  the  advancement 
of  public  improvements,  and  the  development  of  the  indus- 
trial and  mineral  resources  of  the  State,  so  largely  dependent 
on  the  railroads  constructed  and  projected,  which,  passing 
at  a  period  not  remote  through  its  entire  territory,  will,  of 
necessity,  intersect,  run  parallel  to  a  greater  or  less  extent, 
and  concentrate  at  places,  present  and  prospective  railroad 
ilj  centers,  where  the  ways  of  entrance  may  be  restricted.     But, 

however  important  in  material  aspects,  their  importance 
should  not  be  permitted  to  obscure  the  necessity  for  the  preser- 
vation of  the  rights  of  private  property,  of  keeping  persons 
or  corporations,  invested  with  the  extraordinary  power  of  dis- 
*•  possessing   others    of  their   property  by  an  enforced   sale, 

*  within  the  strict  limits  of  the  delegated  authority.     A  relax- 
^'  ation  of  the  rule  against  corporations  would  form  a  basis  of 

subsequent  departures  in  cases  of  individuals.       Public  and 

*  private  interests  require,  that  the  line  of  authority  shall  be 
clearly  and  distinctly  marked;  and  if  deemed  insufficient  to 
meet  the  probable  exigencies  of  the  future,  the  remedy  rests 
with  the  law-making  power.  What  authority,  and  to  what 
extent,  shall  be  delegated,  is  a  question  for  the  legislature ; 
what  has  been  delegated,  a  question  for  the  court. 

Section  24  of  the  Declaration  of  Rights  declares:  "That 
the  exercise  of  the  right  of  eminent  domain  shall  never  be 
abridged,  nor  so  construed  as  to  prevent  the  General  Assem- 
bly from  taking  the  property  and  franchises  of  incorporated 
companies,  and  subjecting  them  to  public  use,  the  same  as 
individuals.  But  private  property  shall  not  be  taken  or  ap- 
plied to  public  use,  unless  just  compensation  be  first  made 
therefor ;  nor  shall  private  property  be  taken  for  private  use, 
or  for  the  use  of  corporations  other  than  municipal,  without 
the  consent  of  the  owner ;  Provided^  however,  that  the  Gen- 
eral Assembly  may,  by  law,  secure  to  persons  or  corpora- 
tions the  right  of  way  over  the  lands  of  other  persons  or 
corporations,  and  by  general  laws  provide   for  and  regulate 
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the  exercise  by  persons  and  corporations  of  the  rights  herein 
reserved;  but  just  compensation  shall,  in  all  cases,  be  first 
made  to  the  owner."  The  section  does  not  profess  to  grant, 
but  simply  recognizes  a  right  which  existed  prior  to  the  con- 
stitution, as  an  incident  of  sovereignty ;  and  is  declaratory 
of  the  doctrine,  that  ihe  property  and  franchises  of  corpora- 
tions are  held  subject  to  the  eminent  domain,  the  same  as 
the  property  of  individuals.  Its  purpose  is  to  reserve  in  the 
General  Assembly,  as  the  conservator  of  the  public  welfare, 
unabridged  and  unimpaired,  the  exercise  of  an  existing  right, 
and  to  prevent  a  construction  discriminating  in  favor  of  cor- 
porations. The  office  of  the  proviso  is  to  authorize  the  leg- 
islature, by  delegating  the  power  of  condemnation  or  other- 
wise, to  secure  to  persons  or  corporations  the  right  of  way 
over  the  lands  of  others,  and  to  provide  for  and  regulate,  by 
general  laws,  the  exercise  of  the  right. 

The  government  can  not  be  coerced  to  grant  the  privilege 
of  exercising  this  prerogative  power  to  any  citizen,  company 
or  corporation.  It  is  only  granted  when  the  public  welfare 
will  be  promoted  or  conserved  by  the  grant.  It  can  not  be 
exercised  or  granted  in  aid  of  any  interest  that  is  not  public; 
and  when  part  of  this  sovereign  power  is  granted  to  a  rail- 
road corporation,  it  is  not  solely,  nor  chiefly,  that  the  corpo- 
ration may  be  aided  thereby.  It  is  alone  for  the  actual  or 
supposed  benefit  to  the  public,  that  this  grant  is,  or  can  be 
made.  True,  the  railroad  corporation  may,  and  probably 
will  be,  benefitted  by  the  grant.  If  it  were  not  for  this  pro- 
spective profit,  such  stupendous  enterprises  would  not  by 
undei-taken.  It  is  on  these  reciprocal  benefits  and  burdens 
that  the  whole  theory  of  the  inviolability  of  corporate  fran- 
chises rests.  The  use  to  the  public  is  increased  facility  of 
travel  and  transportation.  This  is  the  public  use,  which  arms 
the  sovereignty  with  the  power  to  grant.  The  labor  and  ex- 
pense incident  to  the  construction  of  the  railroad,  are  the  con- 
sideration on  which,  independent  of  constitutional  or  statu- 
tory provisions,  the  franchise  has  been  adjudged  to  be  irre- 
vocable. 

But  the  power  of  eminent  domain  is  not  exhausted  by  any 
grant  it  may  make,  though  accepted  and  acted  on.  Being 
granted  for  the  public  welfare,  it  may  be  revoked  or  modified, 
whenever  the  public  good  requires  it.  The  public  good  being 
the  pole-star,  whenever  that  object  or  desideratum  will  be 
best  accomplished  by  retaking  or  withdrawing  the  whole,  or 
a  pfiu-t  of  the  franchise  granted,  the  sovereignty  will  not  stay 
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its  hand,  but  will  again  assert  itself,  if  the  public  welfare  de- 
mand it.  To  that  grand  aim  of  all  good  government,  all 
mere  private  enterprises,  or  exclusive  channels  of  commerce, 
must  yield. 

The  power  of  the  General  Assembly  to  take  the  property 
and  franchises  of  incorporated  companies,  and  to  apply  them 
to  another  public  use  deemed  more  important,  upon  just  com- 
pensation being  first  made,  is  conceded.  Appellant's  con- 
tention is,  that  the  authority  has  not  been  delegated  to  rail- 
road companies  organized  under  the  general  laws,  and  that 
jurisdiction  to  condemn  such  property  and  franchises  has  not 
been  conferred  upon  the  Probate  Court.  The  contention 
brings  for  construction  the  general  laws,  which  should  be  con- 
strued in  the  light  of  well  settled  rules.  A  delegated  power 
to  take  private  property  for  public  use  can  be  exercised  only 
so  far  as  the  authority  extends,  either  in  express  terms,  or  by 
clear  implication.  Statutes  delegating  the  paramount  right 
of  eminent  domain  must  be  strictly  construed,  and  the  author- 
ity strictly  pursued  in  the  manner  prescribed.  They  are  not 
to  be  extended  by  implication  further  than  is  necessary  to 
accomplish  their  general  purpose ;  but  not  so  literally  con- 
strued as  to  defeat  the  manifest  objects  of  the  legislature. 
Matter  of  City  of  Buffalo,  68  N.  Y.  167;  Mills'  Em.  Do- 
main, §  46;  1  Wood's  Railway  Law,  4^  224. 

The  authority  of  the  appellee  to  take  the  portions  of  the 
right  of  way  of  appellants  condemned,  is  claimed  under  sec- 
tion 1580  of  Code  1886,  whicli  confers  on  railroad  companies 
incorporated  under  the  general  laws  power  to  acquire  and 
hold,  by  gift  or  purchase,  or  in  payment  of  subscriptions 
for  stock,  or  by  condemnation  in  the  mode  prescribed  by  law, 
such  lands  as  may  be  necessary  for  a  way  and  right  of  way, 
not  exceeding  one  hundred  feet  in  width  throughout  the  en- 
tire length  of  the  road.  Sections  3207  to  3218,  inclusive, 
prescribe  the  mode  of  condemnation.  The  jurisdiction  of 
the  Probate  Court  is  claimed  under  section  3207,  which  pro- 
vides: "Any  corporation  organized  under  the  laws  of  the 
State,  or  any  person  or  association  of  persons,  proposing  to 
take  lands,  or  to  acquire  an  interest  or  easement  therein,  for 
any  uses  for  which  private  property  may  be  taken,  may,  if 
there  be  no  other  mode  of  proceeding  prescribed  by  law,  apply 
to  the  court  of  probate  of  the  county  in  which  such  lands, 
or  a  material  portion  thereof,  may  be  situate,  for  an  order  of 
condemnation  thereof  for  such  uses."  By  express  terms, 
the  statutes  give  authority  to  acquire  by  condemnation  pro- 
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jeedings  only  those  kinds  of  property,  which  are  included  in 
he  comprehensive  and  generic  term,  land.  The  term  is  used 
n  the  constitution  and  the  statutes  in  its  broad  signifi- 
lation,  and  comprehends  the  right  of  way  of  a  railroad  cor- 
)oration.  As  a  general  proposition,  it  may  be  said,  that 
ailroad  companies,  organized  under  the  general  laws,  are 
luthorized  by  the  statutes  to  acquire  by  condemnation  the 
ight  of  way  of  another  corporation,  when  essential  to  the 
ccomplishment  of  their  principal  purposes,  or  when  there 
s  space  for  the  tracks  of  parallel  roads  without  obstructing 
he  use  of  the  same.  The  statutes  have  been  so  construed, 
nd  to  that  construction  we  adhere. — Annis.  &  Cin.  R.  R. 
Jo.  r,  Jacksonville,  G.  &  A.  R.  R.  Co.,  82  Ala.  297;  East 
l^  West  R.  R.  Co.  V.  E.  T.,  Va.  &  Ga.  R.  R.  Co.,  75  Ala.  275. 

The  general  terms,  on  which  the  authority  is  granted,  are 
[ualified  and  limited  by  the  operation  and  iDtervention  of 
ther  controlling  principles.  There  must  be  no  material  in- 
arference,  or  obstruction  of  the  free  and  reasoDably  neces- 
ary  use  by  the  company,  whose  right  of  way  is  taken,  of 
be  franchise  to  which  it  is  subject.  In  Matter  of  City  of 
Buffalo,  supra,  Folger,  J.,  says:  *'In  determining  whether  a 
ower  generally  given  is  meant  to  have  operation  upon  lands 
Iready  devoted  by  legislative  authority  to  a  public  purpose, 
t  is  proper  to  consider  the  nature  of  the  prior  public  work, 
be  public  use  to  which  it  is  applied,  the  extent  to  which 
bat  use  would  be  impaired  or  diminished  by  the  taking  of 
uch  part  of  the  land  as  may  be  demanded  for  the  subse- 
uent  public  use.  If  both  uses  may  not  stand  together,  with 
ome  tolerable  interference,  which  may  be  compensated  by 
amages  paid;  if  the  latter  use,  when  exercised,  must  super- 
Bde  the  former,  it  is  not  to  be  implied  from  a  general  power 
iven,  without  having  in  view  a  then  existing  and  particular 
eed  therefor,  that  the  legislature  meant  to  subject  lands  de- 
oted  to  a  public  use  already  in  exercise,  to  one  which  might 
hereafter  arise.  A  legislative  intent,  that  there  should  be 
uch  an  effect,  will  not  be  inferred  from  a  gift  of  power  in 
general  terms." 

The  settled  rule  is,  that  the  legislative  intent  to  grant  au- 
hority  to  one  railroad  to  take  and  condemn  a  franchise  of 
nother  must  appear  in  express  terms,  or  must  arise  from 
lecessary  implication,  founded  on  an  existing  and  particular 
leed.  No  room  for  doubt  or  uncertainty  must  be  left, 
ihould  the  General  Assembly  empower  a  company  to  con- 
truct   a   railroad   between   designated   and   fixed  terminal 
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points,  and,  to  accomplish  this  object,  it  becomes  necessary 
to  take  the  franchises,  or  any  part,  of  another  corporation, 
power  to  do  so  arises  from  necessary  implication ;  the  pre- 
sumption being  that  the  legislature  deemed  the  later  use  the 
more  important,  and  of  greater  public  benefit.  The  impli- 
cation rests  on  the  general  rule,  that  the  grant  of  power  to 
do  a  particular  thing  of  a  public  nature  carries  with  it  im- 
plied authority  to  do  all  that  is  necessary  to  accomplish  the 
principal  and  general  purpose.  Whether  such  implication 
arises  in  favor  of  railroad  companies  incorporated  under  the 
general  laws,  the  corporators  themselves,  and  not  the  legis- 
lature, fixing  the  terminal  points,  it  is  unnecessary  to  decide. 
If  the  purposes  for  which  the  Alabama  Midland  Railway 
Company  was  incorporated,  can  be  reasonably  accomplished, 
and  every  power  granted  in  the  general  terms  of  the  statutes 
can  be  exercised,  without  materially  impairing  the  usefulness 
of  the  right  of  way  condemned  as  a  franchise,  implication  of 
authority  does  not  necessarily  result.  The  statutes  above 
referred  to  confer  all  the  authority  to  take  private  property, 
whether  of  persons  or  corporations,  that  exists  in  railroad 
companies  organized  under  the  general  laws.  Authority  to 
take  the  franchise,  or  any  part,  of  another  corporation,  is  not 
given  in  express  terms,  except  so  far  as  necessary  to  cross 
or  intersect  another  railroad,  and,  if  not  necessarily  implied, 
it  does  not  exist. — Matter  of  Bos,  &  Al  R.  R,  Co.,  53  N.  T. 
574;  M.  &  Si.  P.  Railway  Co.  v.  Faribault,  23  Minn.  167. 
A  franchise  to  acquire,  hold  and  use  land  for  a  right  of 
way,  is  in  its  very  nature  exclusive,  that  the  privileges  and 
powers  granted  in  respect  to  its  use  may  be  fully  exercised. 
Dispossession  of  property,  subject  to  the  use  of  a  franchise 
and  in  actual  use,  is,  to  all  intents,  deprivation  of  the  right 
to  exercise  the  franchise  as  to  such  property — tatamount,  in 
its  legal  effect,  to  the  taking  of  the  franchise  pro  tanto.  We 
adopt  the  rule  as  stated  1  Wood's  Railway  Law,  §229: 
"One  public  corporation  can  not  take  the  lands  or  fran- 
chises of  another  public  corporation  in  actual  use  by  it, 
unless  expressly  authorized  to  do  so  by  the  legislature ;  but 
the  lands  of  such  a  corporation,  not  in  actual  use,  may  be 
taken  by  another  corporation  authorized  to  take  lands  for  its 
use  in  inviturn,  whenever  the  lands  of  an  individual  may  be 
taken,  subject  to  the  qualification,  that  there  is  a  necessity 
therefor" ;  with  the  modification,  in  order  to  avoid  misunder- 
sttmding,  that  the  authority  may  be  implied  in  a  proper  case, 
and  the  use  must  be  reasonably  requisite  to  the  free  exercise 
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of  the  franchise — not  for  the  mere  pui'pose  to  prevent  the 
Bxercise  of  the  right  of  eminent  domain.  This  rule  furnishes 
the  boundary  of  the  delegated  authority  to  take;  which  is 
aciiial  use  of  the  property  by  the  adversary  corporation,  and 
the  reasonable  necessity  of  its  use  to  the  safe,  proper  and 
convenient  management  of  the  corporate  business,  and  the 
accomplishment  of  the  purposes  of  its  creation.  Taking  the 
property  must  not  materially  diminish  or  impair  the  useful- 
Qess  of  a  franchise  in  exercise.  As  a  general  rule,  a  cor- 
[X)ration  to  whom  the  right  of  eminent  domain  is  delegated, 
baving  the  right  to  locate  the  line  of  its  road  between  the 
lerminal  points,  has  also  the  correlative  right,  to  some  ex- 
:ent,  to  select  the  lands  to  be  taken.  But  the  discretion 
nust  be  reasonably  exercised,  so  as  to  cause  as  little  damage 
IS  is  practicable;  and  if  abuse  in  the  selection  is  made  ap- 
parent, the  court,  before  whom  the  proceeding  is  pending, 
ihould  interfere  to  control  the  discretion,  and  prevent  the 
ibuse  bv  refusing  an  order  of  condemnation. — N,  Y,  Cent 
&  H.  A  R,  K  Co.  V,  M,  (?.  L.  Co.,  63  N.  Y.  326;  6  Amer. 
k  Eng.  Encyc.  Law,  541. 

According  to  the  rule  stated  above,  the  liability  of  any 
Kjrtion  of  the  right  of  way  of  the  Mobile  &  Girard  Railroad  ^ 

Company,  though  not  in  actual  use,  to  condemnation  for  the  «♦ 

ise  of  the  Alabama  Midland  Railway  Company,  is  subject  to  *ll 

he  qualification  of  a  necessity  therefor.     It  would  be  diffi-  * 

5ult  to  lay  down  any  specific  rule  as  to  the  measure  of  the  \\\ 

lecessity,  of  suflBcient  scope  to  include  all  cases.  It  may  be 
)bserved  generally,  that  necessary,  in  this  connection,  does 
lot  mean  an  absolute  or  indispensable  necessity,  but  reason- 
ibly  requisite  and  proper  for  the  accomplishment  of  the  end 
n  view  under  the  particular  circumstances  of  the  case.  On 
he  evidence,  there  is  little  room  for  doubt,  that  the  route 
selected  by  the  Alabama  Midland  Railway  Company  to  get 
nto  the  city  of  Troy,  and  out  to  the  west,  is  the  most  prac- 
icable,  if  not  in  its  proper  sense  the  only  practicable  route. 
rhe  contention  arises  at  the  point  where  the  line  selected 
mters  the  right  of  way  of  the  Mobile  &  Girard  Railroad 
Company  near  the  corporate  limits  of  the  city.  To  go  out 
)f  Troy  by  the  proposed  route,  it  is  necessary  to  cross  the 
•oad-bed  of  the  latter  company  from  the  west  to  the  east 
ride,  either  at  the  point  now  proposed,  or  at  a  point  desig- 
nated on  the  map  as  section  27,  or  near  thereto.  The  real 
controversy  is,  whether  the  Alabama  Midland  Railway  Com- 
pany shall  locate  its  road  on  the  west  or  on  the  east  side  of 
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[Mobile  &  Girard  U    R.  Co.  v.  AU.  Midland  R*y  Co.  ] 

the  Mobile  &  Girard  Railroad.  The  controversy  arises  on 
the  facts,  that  no  part  of  the  right  of  way  on  the  west  side  is 
in  actual  use ;  while  on  the  east  side,  there  is  a  side  track 
running  from  the  main  track  to  the  Troy  Fertilizer  Works, 
situated  on  the  east  line  of  the  right  of  way.  The  road  of 
the  Alabama  Midland  Railway  Company,  if  located  on  the 
east  side,  would  cross  this  track  diagonally,  which  is  in  daily 
use.  By  an  amendment  of  the  petition,  and  by  the  order  of 
the  court,  this  side  track  is  excepted  from  condemnation,  but 
the  condemnation  extends  up  to  the  track  on  each  side.  Under 
these  circumstances,  it  is  incumbent  on  the  applicant  to  show 
a  necessity  for  the  location  of  its  road  over  the  right  of  way 
on  the  east  side;  that  is,  that  the  route  on  the  west  side  is 
not  practicable  under  the  rules  we  proceed  to  state. 

When  'the  cost  of  right  of  way,  the  labor  and  expense  of 
constructing  a  road-bed  so  as  to  be  convenient  and  safe,  and 
the  completion  of  the  road  on  a  particular  line  of  survey,  are 
not  disproportioned  to  the  benefit  likely  to  accrue ;  then  the 
route  is  practicable.  In  electing  between  two  or  more  routes, 
regarded  practicable,  expeusiveness  of  acquisition  and  con- 
struction, and  interference  with,  or  obstruction  to  other  rights 
of  property  or  fi'anchises,  must  be  taken  into  consideration. 
If  the  advantages  to  the  petitioner  for  the  condemnation  of 
one  route  over  another  practicable  route  (the  public  welfare 
being  in  equipoise),  do  not  clearly  outweigh  the  antagonistic 
rights  and  interests  it  proposes  to  invade;  then  the  right  of 
condemnation  is  not  made  out,  and  condemnation  should  be 
withheld.  So  far  as  the  element  of  expeusiveness  may  enter 
into  the  consideration  as  to  the  practicability  of  the  route  on 
the  west  side  of  the  Mobile  &  Girard  Railroad,  the  rule  for 
this  case  may  be  stated  as  follows:  If  the  cost  of  construc- 
tion on  the  west  side,  with  the  attendant  circumstances,  is  so 
much  greater  than  on  the  east  side  as  to  clearly  outweigh 
and  sensibly  exceed  the  injury,  which  would  proximately  re- 
sult to  the  Mobile  &  Girard  Railroad  Company  from  cross- 
ing the  side  track  alluded  to  (the  question  of  competition 
for  the  business  of  the  Fertilizer  Works  being  eliminated 
from  the  consideration),  then  it  would  be  proper  to  condemn 
the  right  of  way  on  the  east  side,  in  the  manner  sought  by 
the  petition  as  last  amended;  if  otherwise,  condemnation 
should  be  withheld,  unless  the  route  on  the  west  side  is 
shown  to  be  impracticable  on  account  of  other  considera- 
tions. This  rule  of  election  applies  specially  to  cases  in 
which  one  corporation  seeks  to  acquire  and  occupy  a  part  of 
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the  right  of  way,  or  other  franchise,  of  another  corporation 
of  older  organization. 

The  evidence  set  forth  in  the  record  does  not  show  the 
impracticability  of  the  route  on  the  west  side,  under  the 
rules  we  have  stated.  Under  the  circumstances  of  this  case, 
the  inquiry  should  be  specially  directed  to  the  question  of 
expensiveness,  and  the  safety  and  practicability  of  the  nec- 
essary crossings  to  pass  from  the  west  to  the  east  side. 
Under  these  rules,  the  order  of  condemnation  is  reversed, 
and  case  remanded,  that  the  controverted  question  may  be 
retried  on  the  petition  as  it  now  stands,  and  further  proof 
adduced  as  to  the  impracticability  of  the  route  on  the  west 
side,  in  respect  to  the  elements  of  consideration  herein  sug- 
gested; or  the  applicant  may  amend  the  petition,  if  deemed 
advisable. 

Beversed  and  remanded. 


Knox  V.  Armistead. 

Bill  in  Equity  hy  Moriyagor,  for  Redemj)iion, 


I 


1.     Parchane  by  mortgagee j  at  sale  under  power. — Whpn  a  mortgage 
contains  an  express  provision  authorizing  the  mortgagee  to  purchase  at  .-S  ^'^  i 

a  sale  under  the  power,  and  he  does  become  the  purchaser,  the  raort-  |ios  a&8  ^ 

jragor  can  not  disaffirm  the  sale,  and  be  allowed  to  redeem,  except  upon 
the  allegation  and  proof  of  facts  which  would  invalidate  it  if  a  third  per- 
son had  become  the  purchaser. 
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Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  10th  October,  1887, 
by  Edward  N.  Knox,  against  William  B.  Armistead  and 
Elliott  S.  Armistead ;  and  sought  to  set  aside  a  sale  of  land 
under  a  power  in  a  mortgage,  which  the  complainant  and 
his  wife  had  executed  to  the  defendants  as  partners  doing 
business  under  the  name  of  W.  B.  Armistead  &  Son,  and  to 
redeem.  The  sale  under  the  mortgage  was  made  on  the  28th 
December,  1885,  said  E.  S.  Armistead  becoming  the  pur 
chaser;  and  the  complainant  claimed  that  his  equity  of  re 
demption  was  not  thereby  cut  off.  The  chancellor  dismissed 
the  bill,  on  demurrer  and  motion,  for  want  of  equity ;  and 
his  decree  is  now  assigned  as  error. 
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K  M.  Williamson,  for  appellant. 
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Sayre,  Stringfellow  &  LeGrand,  contra,  cited  Jones  on 
Mortgages,  §§  1883,  1876;  Jones  on  Chat.  Mortgages,  §  806; 
Boone  on  Mortgages,  §  220;  3  Pom.  Equity,  p.  171,  §  1193; 
Tied.  Real  Property,  §  365;  Story's  Equity,  12th  ed.,  ^  1027, 
note  3;  2  Perry  on  Trusts,  §  602;  EllioU  v.  Wood,  45  N.  Y. 
71;  8.  c,  53  Barb.  285;  Hall  i\  Bliss,  118  Mass.  554;  De^- 
ter  V.  Shepherd,  117  Mass.  480;  Moniaqne  v.  Dawes,  14  Al- 
len, 369;  Robinson  v.  Amateur  Asso,,  14  S.  C.  148;  Ramsay 
r.  Merriam,  6  Minn.  168;  52  111.  130;  6  Texas,  174; 
50  Texas,  203. 

McCLELLAN,  J.— On  March  20,  1885,  the  appellant- 
being  joined  therein  by  his  wife,  Daisy  Knox — executed  to 
the  appellees  a  mortgage  on  certain  lands  to  secure  them 
against  a  contingent  liability,  which  they  had  assumed  as 
accommodation  acceptors  for  him. 

The  mortgage  contained  a  power  of  sale  and  an  authori- 
zation to  the  mortgagees  to  purchase  at  any  sale  that  should 
be  had  thereunder,  in  the  following  words:  ''In  the  event 
of  said  sale,  the  said  W.  B.  Armistead  &  Son,  or  either  of 
them,  their  heirs,  assigns,  agents  or  attorneys  are  authorized 
and  empowered  to  purchase  said  property  the  same  in  all 
respects  as  if  they  were  strangers  to  this  conveyance.  And 
should  they  so  purchase  said  property,  the  auctioneer  making 
said  sale  is  hereby  directed  and  empowered  to  make  and  ex- 
ecute a  deed  to  them  for  the  same.  And  we  do  covenant 
with  the  said  W.  B.  Armistead  &  Son,  that  we  will  forever 
warrant  and  defend  the  title  so  made  against  the  lawful 
claims  and  demands  of  all  persons."  The  mortgagees, 
having  had  to  pay  their  acceptance,  sold  the  land  under  and 
in  conformity  with  the  mortgage,  and,  as  alleged  in  the  bill, 
Elliott  Armistead,  one  of  the  firm  of  W.  B.  Armistead  &  Son, 
became  the  purchaser,  and  with  the  said  W.  B.  took,  and 
has  since  held,  possession  of  said  land.  The  bill  filed  by 
E.  N.  Knox,  relying  on  the  naked  facts  above  stated,  and 
without  in  any  manner,  or  with  respect  to  any  matter  con- 
nected directly  or  indirectly  with  the  transaction,  imputing 
fraud  or  unfairness,  or  bad  faith,  or  oppression,  or  inadequacy 
of  price,  or  a  failure  to  comply  with  the  terms  of  the  instru- 
ment, "disavows  said  sale  as  an  execution  of  the  mortgage," 
and  seeks  to  redeem  the  land  from  the  mortgagee  upon  such 
terms  as  to  the  court  may  seem  just     There  was  a  demurrer 
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[Knox  V.  Armistead.] 
to,  and  a  motion  to  dismiss  the  bill  for  want  of  equity.     The 
demurrer  was  sustained,  the  bill  dismissed,   and  the  decree 
of  the  Chancery  Court  to  that  end  is  here  assigned  as  error. 

It  is  well  settled  in  this  State,  in  consonance  with  the 
general  doctrine  elsewhere,  that  where  a  mortgagee  pur- 
chases at  a  sale  made  under  a  power  to  that  end  contained 
in  the  mortgage,  the  instrument  not  authorizing  the  mort- 
gagee to  become  the  purchaser,  he  thereby  "arms  the  mort- 
gagor with  the  option,  if  expressed  in  a  reasonable  time,  of 
affirming  or  disaffirming  the  sale,  and  this  without  reference 
to  the  fairness  of  the  sale,  or  the  fullness  of  the  price." 
Oarlandv,  Watson,  74  Ala.  324;  Harris  v.  Miller,  71  Ala. 
26;  Ezzell  v.  Watson,  83  Ala.  120. 

Such  sales,  it  is  manifest,  are  not  absolutely  void,  but 
voidable  only  at  the  election  of  the  mortgagor.  Doubtless 
he  might  effectually  ratify  the  sale  immediately  after  its 
consummation,  so  at  least  as  to  put  on  him  the  onus  of  affirm- 
ative impeachment  of  its  fairness  in  any  subsequent  attack 
he  might  make  upon  it.  It  is  axiomatic,  that  an  act  which 
may  be  ratified  is  in  limine  capable  of  authorization.  The 
point  appears  never  to  have  been  passed  on  in  this  court, 
but  all  the  text-writers  and  adjudications  of  other  courts, 
while  maintaining  in  its  severest  integrity  the  doctrine  of 
the  cases  cited  above,  are  equally  pronounced  in  the  assertion 
of  the  correlative  principle,  that  the  mortgage  may  expressly 
confer  the  power  and  authority  to  purchase  upon  the  mort- 
gagee, and  his  exercise  of  that  power  in  good  faith  will  not 
vitiate  the  sale. — Perrv  on  Trusts,  §625;  Tiedeman  Eeal 
Prop.  p.  290,  §  365;  2  Story  Eq.  Jur.  §  1027,  n.  3;  2  Jones 
on  Morig.  §  1883;  Elliott  v.  Wood,  45  N.  Y.  71;  Hall  v. 
Bliss,  118  Mass.  554;  Robinson  v.  Amateur  Asso.,  14  S.C.  14(^. 

Mortgagors  are  allowed  to  redeem  from  a  mortgagee  who 
has  purchased  under  a  power  which  did  not  authorize  him 
to  do  so,  on  the  theory,  that  there  has  been  no  sale  made — 
no  valid  execution  of  the  power.  It  would  be  to  the  last 
degree  anomalous  to  allow  that  theory  to  obtain  with  respect 
to  a  sale  and  purchase  made  in  strict  harmony  with  the  terms 
of  the  instrument,  and  in  strict  compliance  with  an  authori- 
zation which  all  the  cases  concur  in  holding  the  mortgagor 
was  fully  competent  to  make  and  bind  himselif  by.  To  so  hold 
would  be  to  render  nugatory  an  important  stipulation  of  the 
contract,  entirely  within  the  competency  of  the  parties  to 
enter  into,  and  not  offensive  to  any  principle  of  law. — Perry 
on  Trusts,  p.  166,  §  602^/;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45. 
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The  true  rule,  we  apprehend,  is  stated  in  Jones  on  Mort- 
gages to  be,  that  the  court  will  not  interfere  with  a  purchase 
by  a  mortgagee  under  such  a  provision,  unless  there  be  some 
other  objection,  which  would  generally  invalidate  a  purchase 
by  any  one  else  under  the  same  circumstances. — 2  Jones  on 
Mortg.  p.  730,  §  1883. 

The  effect  of  such  authorization  is,  at  least,  to  waive  the 
mortgagor's  right  to  treat  the  trust  as  continuing,  and  to 
redeem  from  the  purchasing  mortgagee,  without  reference  to 
the  fairness  of  the  sale,  and  to  put  upon  him  the  onus  of 
impeaching  the  transaction  by  appropriate  allegation  sustained 
by  that  measure  of  proof  which  is  ordinarily  essential  to 
support  affirmative  averments.  The  bill  in  this  case  is  de- 
void of  such  allegations,  as  we  have  seen ;  and  the  demurrer 
to  it  for  want  of  equity  was  properly  sustained. 

Affirmed. 


Cobb  V.  Maloue  &  Collins. 

Aciion  for  Dama(jcs  for  Conversion  of  Crojy,  by  Mori ga gee 
againsi  Purchaser  wiih  Notice, 

1.  Accord  and  satisfaction;  novation, — If  the  mortgagor  of  personal 
property,  having  sold  to  a  third  person  a  part  of  the  mortgaged  prop- 
erty, afterwards  executes  another  mortgage  on  other  property,  which  is 
accepted  by  the  mortgagee  'in  settlement  of  said  matter  for"  the  prop- 
erty so  sold,  or  is  so  accepted  by  his  agent,  whose  act  is  afterwards 
ptified  by  him,  this  constitutes  a  valid  substitutionary  contract,  heal- 
mg  the  breach  of  the  first,  and  is  available  to  the  purchaser  as  a  de- 
fense to  a  subsequent  action  for  the  alleged  conversion  of  the  property 
sold  to  him. 

Appeal  from  the  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

This  action  was  brought  by  A.  A.  Cobb,  against  Malone 
&  Collins  as  partners,  to  recover  special  damages  for  an  al- 
leged conversion  by  defendants  of  a  bale  of  cotton,  on  which 
plaintifip  claimed  a  lien  under  a  mortgage  for  advances,  of 
which  lien  he  alleged  that  the  defendants  had  notice  when 
they  received  and  sold  the  bale  of  cotton;  and  was  com- 
menced on  the  Bth  October,  1887.  The  case  was  tried  on 
issue  joined  on  the  plea  of  not  guilty,  and  resulted  in  a  ver- 
dict for  the  defendants.     On  the  trial,  as  the  bill  of  excep- 
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[Cobb  V.  Malone  &  Collins.] 
tions  shows,  the  plaintiff  read  in  evidence,  without  objection, 
the  mortgage  under  which  he  claimed  the  bale  of  cotton; 
which  was  executed  by  one  C.  D.  Crutchfield,  was  dated 
February,  1887,  and  given  to  secure  a  debt  of  §50  for  ad- 
vances to  make  a  crop,  with  such  additional  advances  as 
might  be  made  during  the  year ;  and  it  conveyed  the  mort- 
gagor's entire  crop  for  the  year,  with  one  horse,  plantation 
implements,  Ac,  the  law-day  being  October  1st.  The  mort- 
gage was  duly  filed  for  record  on  Itfarch  4th,  1887.  "The 
testimony  of  the  plaintiff,  in  his  own  behalf,  tended  to  show 
that,  at  the  time  of  the  trial,  said  Crutchfield  was  indebted 
to  him,  for  advances  made  under  said  mortgage,  in  the  sum 
of  $125,  having  paid  him  on  the  same  one  bale  of  cotton 
and  1,200  lbs.  of  seed-cotton,  of  the  value  of  $75;  that  the 
defendants  admitted,  prior  to  the  bringing  of  this  suit,  that 
thby  had  received  from  said  Crutchfield  the  bale  of  cotton 
sued  for ;  and  that  the  highest  market  value  of  the  cotton 
since  September  13th,  1887,  the  date  of  the  alleged  conver- 
sion, was  91  cents  per  pound.  Said  plaintiff  was  asked  by 
defendants,  on  cross-examination,  if  Crutchfield  did  not,  in 
May,  1887,  execute  to  him  another  mortgage,  to  secure  an 
amount  over  and  above  the  $50  mentioned  in  said  former 
mortgage;  and  answered,  that  said  Crutchfield  did,  in  May, 
1887,  execute?  to  him  another  mortgage  for  a  larger  amount." 
The  plaintiff  objected  to  this  question  and  answer  each,  and 
duly  excepted  to  the  overruling  of  his  objections. 

"The  plaintiff  next  introduced  said  Crutchfield  as  a  wit- 
ness, who  testified,  in  substance,  that  he  sold  to  defendants 
the  bale  of  cotton  in  controversy  some  time  in  the  Fall  of 
1887,  and  that  it  was  covered  by  plaintiff's  mortgage.  The 
cross-examination  of  said  witness  tended  to  show,  that  an 
agreement  was  had  between  him  and  one  Douglas  Cobb, 
plaintiff's  clerk,  to  the  effect  that,  if  he  (Crutchfield)  would 
execute  to  plaintiff  another  mortgage,  covering  a  yoke  of 
oxen,  a  wagon,  and  his  entire  crop  for  the  year  1887,  with 
all  rents  coming  to  him,  and  all  other  stock  owned  by 
him  at  that  time,  plaintiff  would  dismiss  his  suit;  that  this 
was  in  settlement  of  said  matter  of  the  bale  of  cotton  in- 
volved in  this  suit,  and  that  plaintiff  agreed  to  dismiss  his 
suit;  and  that  a  mortgage  was  made  in  September,  1887, 
pursuant  to  this  agreement.  The  plaintiff  objected  to  the 
introduction  of  this  evidence,  and  excepted  to  its  admission. 
The  evidence  tended  to  show,  also,  that  plaintiff  was  absent 
at  the  tinjQ  said  agreement  was  made,  and  that  said  clerk  had 
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[Cobb  V.  Malone  &  Collins.] 
no  authority  to  make  it;  and  further,  that  plaintiff,  on  his 
return,  took  said  mortgage,  and  had  it  recorded  in  the  office 
of  the  judge  of  probate,  and  still  holds  and  claims  it.  The 
evidence  for  plaintiff  further  tended  to  show,  that  said  agree- 
ment between  his  clerk  and  Crutchfield  was,  that  if  Crutch- 
field  would  execute  a  new  mortgage  to  plaintiff,  and  pay  the 
same  in  two  weeks,  plaintiff  would  dismiss  his  suit  against 
the  defendants  in  this  case,  and  that  plaintiff  sent  letter  in 
relation  to  the  matter.  Crutchfield  denied  that  he  was  to 
pay  said  new  mortgage  in  two  weeks;  and  defendants  then, 
in  connection  with  the  evidence  of  said  Crutchfield,  read  in 
evidence  a  record  copy  of  said  mortgage  of  September,  1887 ;" 
which  mortgage  was  dated  September  23d,  1887,  purported 
to  secure  an  indebtedness  of  $75  for  advances  to  make  a  crop, 
and  the  law-day  of  it  was  October  1st.  The  plaintiff  ob- 
jected and  excepted  to  the  admission  of  said  mortgage  as 
evidence. 

The  rulings  of  the  court  on  the  evidence,  as  above  stated, 
are  the  only  matters  assigned  as  error. 

M.  E.  MiLLiGAN,  and  J.  R  Milligan,  for  appellant. 

STONE,  C.  J. — The  record  before  us  contains  a  meagre 
presentation  of  the  facts,  and  fails  to  affirm  it  contains  all 
the  evidence.  In  such  case,  it  is  our  duty  to  indulge  every 
reasonable  intendment  in  favor  of  the  correct  ruling  of  the 
trial  court,  which  is  compatible  with  the  averments  and  re- 
citals found  in  the  record.  Error  can  not  be  presumed,  but 
must  be  affirmatively  shown. — 3  Brick.  Dig.  406,  §  40. 

One  of  the  grounds,  if  not  the  main  ground  of  defense  in 
this  case,  was,  that  after  Crutchfield  had  sold  to  Malone  & 
Collins  the  bale  of  cotton  on  which  Cobb  had  a  mortgage 
lien,  Crutchfield  executed  a  second  mortgage  to  Cobb,  con- 
veying additional  property,  on  an  agreement  that  the  giving 
of  this  additional  security  "was  in  settlement  of  said  matter 
of  the  bale  of  cotton  involved  in  this  suit."  This  was  the 
testimony  of  Crutchfield;  and  that  pursuant  to  it  he  gave 
the  second  mortgage,  which  was  put  in  evidence.  True, 
there  was  conflict  in  the  testimony,  and  plaintiff's  proof  neg- 
atived the  extent  of  the  agreement;  and  there  was  also  a 
denial  of  the  authority  of  the  agent  to  make  the  alleged 
agreement.  There  was,  however,  some  testimony  tending  to 
show  Cobb's  ratification  of  the  agreement. — 3   Brick.   Dig. 
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JO,  §§  17,  19,  20.  Each  of  these  matters  of  controversy  was 
I  question  for  the  jury. — Carew  v,  LillienihaU^  50  Ala.  44. 

All  the  testimony  objected  to,  tended  to  prove  the  de- 
:ense  alluded  to  above.  It  was  not  so  entirely  insulBScient 
n  any  of  its  bearings,  as  to  call  for  its  rejection  as  matter 
)f  law.  Whether  it  authorized  the  finding  of  all  the  facts 
lecessjury  to  the  verdict  rendered,  could  have  been  raised  on 
)roper  charges  requested.  It  is  not  shown  that  charges  were 
fiven  or  requested,  and  we  must  presume  that  the  trial  court 
fave  proper  instructions. — 3  Brick.  Dig.  406,  ^  43. 

If  the  jury  believed  the  testimony  of  Crutchfield,  and 
urtber  found  that  Cobb  either  authorized,  or  with  knowl- 
dge  ratified  the  act  of  his  agent,  then  the  second  security 
ras  a  sufficient  consideration  for  the  surrender  of  his  lien 
>n  the  bale  of  cotton,  and  constituted  the  second  a  valid,  sub- 
titutionary  contract,  healing  the  breach  of  the  first.  The 
econd  mortgage  bears  date  in  September,  1887,  and  the 
)resent  suit  was  brought  afterwards. 

Afl&rmed. 


Miller  v.  Lehman,  Durr  &  CO. 

IredHor^s  Bill  in  Equity  io  set  aside  Fraudulent  Convey- 

ance, 

1.  When  creditor  without  lien  may  come  into  equity. — Under  statutory 
(rovisiona  (Code,  §3544),  a  bill  filed  by  a  creditor  without  a  Hen,  seek- 
Qg  to  set  aside  a  fraudulent  conveyance  by  his  debtor,  alleging  the  ex- 
3tence,  amount  and  consideration  of  his  debt,  the  insolvency  of  his 
lebtor,  a  conveyance  by  the  debtor  to  his  brothers,  without  valuable 
onsideration,  or  on  a  simulated  consideration,  in  secret  trust  for  the 
lebtor  himself,  and  with  the  intent  to  hinder,  delay  and  defraud  his 
reditors,  of  which  fraudulent  intent  it  is  alleged  the  grantees  had 
:nowledge,  is  not  wanting  in  equity. 

2.  Receiver ;  appointment  by  register  in  vacation;  how  revinvcd. — Under 
tatutory  provisions  regulating  the  appointment  of  receivers  (Code, 
^  3515.  3614),  an  appeal  lies  to  the  chancellor,  from  an  order  of  the 
egister  appointing  a  receiver  in  vacation,  and  an  appeal  to  this  court, 
rem  the  chancellor's  order  confirming  the  appointment;  but,  if  the  de- 
endant,  not  having  taken  an  appeal  from  the  appointment  by  the  reg- 
ster,  afterwards  submits  to  the  chancellor  a  motion  to  vacate  the  order, 
^hich  motion  is  heard  and  overruled  at  the  same  time  with  a  motion  to 
iismiss  the  bill  for  want  of  equity,  that  ruling  can  not  be  revised  on 
ippealfrom  the  refusal  to  dismiss  the  bill. 
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[Miller  v.  Lehman,  Durr  &  Co.] 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  12th  November, 
1888,  by  Lehman,  Durr  &  Co.  and  Aaron  Richards,  as  cred- 
itors of  Charles  L.  Miller,  against  him  and  his  two  brothers, 
J.  E.  Miller  and  F.  B.  Miller ;  and  sought  to  set  aside,  on  the 
ground  of  fraud,  a  conveyance  of  a  stock  of  goods  and  other 
property,  executed  by  said  C.  L.  Miller  to  his  brothers  on  the 
8th  November,  1888,  and  to  subject  the  property  to  the  sat- 
isfaction of  the  complainants'  debts.  Attached  to  the  bill 
was  a  petition,  addressed  to  the  register,  asking  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  goods  and  property 
conveyed;  and  a  receiver  was  at  once  appointed.  After  an- 
swer filed,  the  defendants  submitted  a  motion  ''to  vacate  the 
order  appointing  the  receiver,''  and  also  to  dismiss  the  bill 
for  want  of  ecjuity ;  and  these  two  motions,  being  argued  and 
submitted  to  the  chancellor  at  the  same  time,  were  both  over- 
ruled ;  but  he  further  held  that  there  was  a  misjoinder  of  com- 
plainants [McKenzie  t\  M.  &  F.  lidilwat/  Co,,  85  Ala.  546), 
and  gave  the  complainant's  leave  to  amend.  The  appeal  is 
taken  from  the  order  overruliug  the  motion  to  dismiss  the 
bill  for  want  of  equity,  and  errors  are  also  assigned  on  the 
refusal  to  vacate  the  order  for  the  appointment  of  a  receiver; 
which  latter  assignments  of  error  the  appellees  moved  to 
strike  out. 

Rice  &  Wiley,  and  R.  M.  Williamson,  for  appellants. 

Watts  &  Son,  and  Tompkins  &  Troy,  conira, 

SOMERVILLE,  J.— The  motion  to  dismiss  the  bill  for 
want  of  equity  clearly  had  no  merit,  and  was  properly  over- 
ruled. The  bill  distinctly  alleges  the  existence  of  a  debt 
due  by  the  defendant,  C.  L.  Miller,  to  the  complainants,  and 
its  amount,  with  the  consideration  upon  which  it  is  based. 
It  further  avers  the  insolvency  of  said  Miller,  and  the  trans- 
fer by  him  of  a  stock  of  goods,  and  other  property,  to  his 
co-defendants,  who  are  his  brothers,  and  that  this  transfer 
was  made  without  any  valuable  consideration,  or  on  a  mere 
simulated  consideration,  in  secret  trust  for  the  benefit  of  the 
grantor,  and  with  intent  to  hinder,  delay  and  defraud  the 
complainants,  and  other  creditors  of  the  grantor;  and  that 
the  grantees  in  this  conveyance  knew  of  the  fraudulent  mo- 
tives of  the  grantor  in  making  the  transfer.     This  was  man- 
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festlj  sufficient  in  every  particular,  and  fully  justifiml  the 
>rayer  of  the  bill. 

The  other  assignments  of  error  are  based  on  the  refusal 
i  the  chanoellor  to  sustain  the  motion  of  the  defendants  to 
-acute  the  order  appointing  a  receiver  in  the  cause.  A  mo- 
ion  is  made  in  this  court  to  strike  these  assignments  from 
he  record,  as  unauthorized  in  the  present  i^faltts  of  the 
ause.  This  motion  must,  in  our  jodgment,  be  sustained, 
rhe  receiver  was  appointed  by  the  register  in  chancery, 
mder  the  authority  conferred  on  him  by  the  statute.  If  the 
lefendauts  were  dissatisfied  with  the  appointment,  they  IimI 
he  light  to  appeal  from  the  action  of  the  register,  to  the 
hancellor,  and  have  it  reviewed  before  him;  and,  in  the 
neanwhile,  to  have  the  order  suspendetl,  upon  giving  bond 
rith  sufficient  sureties.^ — Code,  1886,  §  3535,  And  if  the 
hancellor  confirmed  the  apiK>intment,  an  appeal  wonld  lie  to 
his  court,  within  thirty  days  fi-om  the  filing  of  the  order 
rith  the  register,  to  l>e  tried  as  a  preferred  case,  antl  as  an 
ippeal  specially  authorized  by  statute  from  an  interlocutory 
irder. — Code,  ^  3614.  By  neglecting  to  pursue  this  course, 
he  defendants  waived  their  right  to  review,  in  the  mode 
low  attera{>ted,  the  reguhirity  and  [propriety  of  tlio  afnioint- 
aent,  under  color  of  a  motion  to  vacate  the  order.  The 
ule  is  well  settled,  that  tlie  appointment  and  removal  of 
eeeivers  are  matters  which  rest  in  the  discretion  of  the 
Chancery  Court:  and  the  appellate  court  will  not,  an  apjieal, 
indertake  to  review  or  control  the  exercise  of  this  discre- 
ionary  power,  except  so  far  as  it  maj'  be  authorized  to  do  so 
jy  statute.  And  the  statutes  of  this  8tate  give  no  right  of 
ipf>eal  from  the  refusal  of  a  court  of  chancery  to  racalr  an 
>rder  aj>[Miinting  a  receiver,  which,  as  we  have  said,  is  purely 
nterlocutory  in  its  nature. — Beach  on  Keceivers,  ^  7S1; 
ymmlli^  V.  Kreiz,  78  N,  Y.  620;  Seupff  v.  New  Vork  Stftge 
V,  28  How.  Prac.  481:  Mnmomj  i\  II  S.  Bfint  4  Ala.  735; 
lerr  on  Eeceivers,  139^140,  note  1;  Code,  1886,  ^^  3611, 
'/  seq. 

The  motion  to  strike  is  sustained,  and  the  judgment 
iffirmecl 
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[Mobile  &  Girard  R.  R.  Co.  v.  Ala.  Midland  R*y  Co.] 


Mobile  4&  Girard  Railroad  Co.  v.  Ala. 
Midland  Railway  Co. 

Billin  Equity  beiween  Railroad  Corporations^  for  Injunc- 
tion against  Statutory  Proceedings  for  Condemnation  of 
Eight  of  Way. 

1.  Statutory  proceedings  for  condemnation  of  right  of  way  between 
railroad  companies;  injunction  against, — A  court  of  equity  will  not  inter- 
fere by  injunction,  at  the  suit  of  one  railroad  company,  to  prevent  or 
restrain  statutory  proceedings  by  another  for  the  condemnation  of  a 
part  of  its  right  of  way,  pending  an  appeal  from  the  judgment  of  con- 
demnation ;  since  the  appeal  is  an  adequate  remedy  for  the  correction 
of  errors  and  irregularities  in  the  proceedings,  if  only  irregular  and 
erroneous,  and  the  defendant  is  a  trespasser  if  they  are  void ;  and  the 
prosecution  of  the  work  by  the  defendant  pending  the  appeal,  having 
paid  the  assessed  damages  into  court,  does  not  add  equitv  to  the  bill. 

2.  Same;  payment  of  assessed  damages  into  court. — Under  former 
statutory  provisions,  the  i)etitioning  railroad  company,  on  paying  into 
court  the  assessed  damages,  or  condemnation  money,  was  authorized 
to  proceed  with  its  work  pending  an  appeal  from  the  judgment  of  con- 
demnation (Code,  1876,  §  3593) ;  but  this  statutory  provision  is  not  now 
of  force,  and  the  payment  of  the  money  into  court,  pending  the  appeal, 
is  not  authorized,  and  has  no  effect  on  the  rights  of  the  parties. 

3.  Same;  how  far  one  railroad  company  may  condemn  part  of  another* s 
right  of  way. — Under  statutory  proceedings  for  the  condemnation  of  a 
riglit  of  way  by  a  railroad  company  (Code,  §§3207-18),  a  part  of  the 
road-bed  of  another  railroad  can  not  be  condemned,  including  a 
sufiicient  space  on  each  side  for  the  safe  passage  of  trains;  but  the 
road-bed  does  not  include  all  the  space  covered  by  necessary  embank- 
ments and  excavations. 

Appeal  from  the  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  19th  April,  1889,  by 
the  Mobile  &  (iirard  Railroad  Company,  and  its  lessee,  the 
Central  Railroad  &  Banking  Company  of  Georgia,  against 
the  Alabama  Midland  Railroad  Company,  a  corporation  or- 
ganized under  the  general  statutes  of  Alabama;  and  sought 
to  enjoin  and  restrain  the  defendant  from  fui*ther  obstruction 
or  interference  with  the  right  of  way  and  franchises  of  said 
Mobile  &  Girard  Railroad  Company,  and  from  the  further 
prosecution  of  its  work  under  the  judgment  of  condemnation 
rendered  by  the  Probate  Court  of  Pike  county,  under 
statutory  proceedings  instituted  for  that  purpose.  The  pro- 
ceedings referred  to  are  those  shown  by  the  report  of  the 
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case  between  the  same  parties,  ante^  p.  501.  The  bill  set  out 
all  the  proceedings  had  inthat  case,  stating  the  grounds  of 
demurrer  filed  to  the  petition,  the  rulings  of  the  court 
thereon,  and  judgment  of  condemnation;  and  further  alleged 
that  the  complainant  had  taken  an  appeal  to  this  court  from 
that  judgment,  and  that  the  defendant,  notwithstanding  the 
ippeal,  had  entered  on  complainant's  right  of  way  under 
3aid  judgment,  having  paid  the  assessed  damages  to  the 
probate  judge,  and  had  a  large  force  employed  in  grading 
ihe  same  for  its  own  purposes.  The  chancellor  held  that 
he  bill  contained  equity,  but  dissolved  the  injunction  on  the 
lenials  of  the  answer;  and  the  complainant  appeals,  assign- 
ng  as  error  the  decree  dissolving  the  injunction. 

RoQUEMORE,  White  &  McKenzie,  Norman  &  Son,  and 
FoHN  Peabody,  for  appellant. — The  bill  is  filed  on  the  theory, 
ihat  a  court  of  equity  will  interfere  by  injunction  to  restrain 
corporations,  invested  with  the  right  of  taking  private 
property  by  compulsory  measures,  from  possessing  them- 
selves of  property  by  such  measures  except  in  strict  con- 
formity to  law — to  keep  them  within  the  limits  of  their 
luthority,  and  to  enforce  obedience  to  the  constitution. 
E,  &  W,  Ala,  Railroad  Co.  v,  E.  T.,  Va.  &  Ga.  Railroad 
'Jo.,  75  Ala.  275;  Kerr  on  Inj.,  §  022;  15  Md.  199;  1  Bald. 
>()5;  24  Penn.  St.  159;  4  N.  J.  Eq.  57.  There  is  now  no 
statute  of  force  authorizing  the  prosecution  of  the  work 
pending  an  appeal,  on  paying  the  condemnation  money  into 
jourt ;  yet  the  defendant  in  this  case  is  doing  so,  and  the 
complainant  is  without  remedy  to  prevent  it  except  by 
injunction.— 13  Kan.  514;  18  Kan.  331;  47  Ala.  609. 

A.  A.  Wiley,  contra, — The  bill  does  not  show  a  case  of 
irreparable  injury,  and  is  utterly  wanting  in  equity.  If  its 
allegations  are  true,  the  defendant  is  simply  a  trespassei;, 
md  an  action  at  law  is  an  adequate  remedy.  A  void 
judgment  can  not  cast  a  cloud  on  the  title,  and  does  not 
^ve  a  court  of  equity  jurisdiction. — Ewing  i\  Si,  Louts, 
5  Wall.  418;  Secombe  v.  Railroad  Co,,  23  Wall.  108;  82  Ala. 
301;  Cooped'  v.  Railroad  Co,,  85  Ala.  109;  Murphree  v. 
Btshojy,  79  Ala.  404;  JV,  U,  Tel,  Co.  v.  Judkins,  75  Ala. 
128;  High  on  Inj.,  §  629;  Boido  v.  Railroad  Co,,  55  Ala. 
180;  Olass  v.  Glass,  76  Ala.  368.  If  the  proceedings  are 
>nly  irregular,  or  erroneous,  an  appeal  is  the  proper  and 
Duly  remedy  to  coiTect  them. 
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CLOPTON,  J. — Every  question  raised  by  the  present  bill 
is  purely  a  legal  question,  and,  according  to  the  averments 
of  the  bill,  an  appeal  to  this  court  was  pending,  which  was 
intended  to  bring,  and  did  bring,  each  of  these  questions 
before  us  for  review.  The  case  of  Cooper  v.  Anniston  & 
Atlantic  R,  R.  Co.,  85  Ala.  106,  was  very  like  the  present 
one,  except  that  in  that  case  it  was  charged  that  the  defend- 
ant railroad  company  was  .insolvent.  That  charge  is  not 
made  in  this  case.  We  pronounced  that  bill  wanting  in 
equity,  and  for  a  stronger  reason,  if  possible,  the  present 
bill  is  without  merit.  The  injunction  was  rightly  dissolved, 
for  want  of  equity  in  the  bill. — A,  &  C  R,  R,  Co.  v.  G.  & 
A.  R.  R.  Co.,  82  Ala.  297. 

The  case- of  Cooper  v.  A.  &  A.  R.  R.  Co,,  supra,  arose 
under  our  former  statute.  Code  of  1876,  §  3593.  That  sec- 
tion provided,  that  "No  appeal  shall,  during  the  pendency 
'^  g  of  it,  prevent  or  hinder  the  petitioner  from  occupying  the 

lands  involved  therein,  and  proceeding  to  work  thereon" ; 
!)  with  a  proviso,  or  condition,  which  was  complied  with  in  this 

'  "l  case.     The  Code  provision,  copied  above,  is  not  found  in  the 

Code  of  1886.  In  the  absence  of  that  statutory  provision, 
J^*  paying   or   depositing   the   condemnation   money  does  not 

authorize  the  petitioner,  while  the  appeal  is  pending,  to 
occupy  the  land,  or  work  upon  it.  The  acts,  then,  charged 
against  the  Midland  Railway  Company,  and  complained  of, 
are  a  naked  trespass  on  the  possession  and  right  of  the 
Mobile  &  Girard  Railroad  Company,  with  no  facts  averred 
tending  to  show  that  the  injury  inflicted,  or  threatened, 
would  work  an  irreparable  injury.  Of  such  trespass  equity 
has  no  juridiction. — Boulo  v.  Railroad,  55  Ala.  480. 

The  complainants,  in  their  bill,  show  sufficient  title  and 
possession  to  maintain  an  action  at  law. — T,  &  C  R.  R.  Co. 
V.  E.  A.  Railway  Co.,  15  Ala.  516. 

In  the  case  of  Anniston  &  Cin.  R.  R.  Co.  v.  Jacksonville 
&  A.  R.  R.  Co.,  82  Ala.  297,  we  said:  '^The  Probat«>  Court 
has  no  jurisdiction  to  condemn  the  road-bed  of  one  incor- 
porated railroad  company,  for  the  use  of  another."  What  is 
meant  by  the  term  "road-bed",  is  fully  shown  in  the  opinion. 
Speaking  of  Davis'  Gap,  the  subject  of  contention  in  that 
case,  our  language  was:  "It  is  no  where  shown  that  the  re- 
spondent railroad  company  can  not  obtain  room  for  its  track 
over  complainant's  right  of  way,  without  obstructing  com- 
plainant's free  and  ample  use  of  the  same.  If  such  is  the 
case,  the  Probate  Court  has  jurisdiction  to  condemn  so  much 
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thereof  as  is  necessary  for  defendant's  roaiUlie*!.""  Koad- 
bed  is  here  used  as  tbo  synonym  of  the  road's  track — the 
track  in  use,  or  intended  to  be  uaed,  on  whicti  to  operatt*  its 
trains — and  must  include  a  sufficient  sfiaee  on  either  side, 
to  allow  trains  to  pass  oach  other  in  safety.  It  was  used  in 
the  same  sense  in  A\  A'  Jl'.  It  R.  (\k  t\  E.  T.,  Vit.  tt  Ga, 
R.  R.  Co.,  75  Ala.  275,  282.  It  was  not  intended  to  include, 
necessarily,  the  whole  enihankDient  which  supports  the  track; 
for  that,  in  cases  of  high  embankments,  would  be  required 
to  be  very  broad  at  tae  base,  to  furnish  the  retjuisite  lateral 
support  The  real  intention  was,  that  the  track  or  tracks  of 
one  railroad  that  were  in  \me,  t^)get!ier  with  sufficient  space 
for  their  safe  use,  could  not  lie  condemned  by  another  rail- 
road company  for  its  use ;  or,  what  is  the  same  thing,  that 
that  part  of  a  railroad  company's  right  of  way  which  was  in 
actual  use,  and  necessary  for  such  actual  use,  could  not  be 
taken  from  it,  and  giveu  to  another  railroatl  company,  thus 
destroying,  or  greatly  obstructing,  all  that  was  useful  in  one 
corporate  franchise,  and  vesting  it  in  another  corporation. 
The  legislature  had  nut  conferred  this  power  and  jnrij^dic- 
tion,  we  said.  On  the  other  hand,  if  a  second  condemnation 
can  be  so  carved  out  of  a  right  of  way  tneviously  granted  to 
another  railroad  com^iany,  as  to  leave  the  latter's  track  with- 
out such  hindrance  or  obstruction  as  to  render  its  use  unsafe, 
or  materially  obstructed,  then  the  Probate  C'Ourt  has  juris- 
diction to  order  the  condemnation,  and  the  Chancery  Court 
is  without  jurisdiction  to  interfere  with  it.  And  in  con- 
demning a  part  of  the  right  of  way  of  an  older  corporation, 
previous  excavations  or  embankments  do  not,  as  such,  enter 
into  the  question  of  jurisdiction.  That  is  not  the  road-bed 
or  track  (we  use  them  convertibly)  which  the  legislature  has 
given  no  power  to  take.  The  inquiry  is,  whether  the  new 
condemnation  can  be  made,  without  destroying  the  use  and 
usefulness  of  that  part  of  the  first  acfpiired  right  of  way 
which  is  in  actual  use,  or  so  obstructing,  hindering  or  em- 
barrassing it  as  to  render  it  uiisafe.  So  long  as  there  is  no 
attempt  to  appropriate  or  destroy  that  t>art  of  another  cor- 
poration's right  of  way  which  is  in  actual  use,  or  to  so 
obstruct  or  impair  it  as  to  render  it  nneafe,  or  to  materially 
embarrass  its  use,  the  jurisdiction  of  the  Probate  Court  is 
ample,  and,  in  the  first  instance,  exclusive. 

We  have  not  given  the  authorities  which  support  our 
views.  They  are  cited  in  oui*  own  decisions  referred  to  in 
this  opinion. 
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Provision  is  made  in  Art  XIV,  §  21,  of  onr  constitution, 
securing  to  a  railroad  corporation  the  right  to  "intersect, 
connect  with,  or  cross  any  other  railroad."  And  the  statute 
(Code  of  1886,  §  1582)  has  provided  the  mode  of  enforcing 
this  right. 

Affirmed. 
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Cary  !?•  Simmons. 

Bill  ill  Equity  by  Administrator,  for  Removal  of  Settlement, 

1.  Decedent*h  estate;  removal  of  settlement  into  equity  by  adjninistra- 
tor. — When  an  administrator  seeks  to  remove  the  settlement  of  the  es- 
tate into  equity,  it  is  immaterial  whether  or  not  proceedings  for  a  settle- 
ment have  been  commenced  in  the  Probate  Court :  in  either  case,  he 
must  aver  and  show  some  special  ground  for  equitable  intervention. 

2.  Same;  advancements  made  by  administrator  for  distributees. — By 
statutory  provision  (Code,  <^§  2150-60),  an  administrator  may,  on  final 
settlement  of  his  accounts  in  the  Probate  Court,  be  allowed  a  credit,  as 
against  the  distributive  shares  of  the  several  distributees,  for  moneys 
paid  out  and  expended  by  him  for  their  support  and  education  durins 
mfancv ;  and  this  statute  operating  on  the  remedy  only,  it  will  be  held 
to  apply  to  and  include  such  expenditures  made  before  its  passage,  w^hich 
would  then  have  been  allowed  in  equity ;  consequently,  such  prior  pay- 
ments are  now  no  ground  for  equitable  interposition. 

3.  Same;  removal  of  incumbrances  on  land. — As  to  lands  which  never 
belonged  to  the  intestate,  but  which  accrued  to  the  distributees,  as  ten- 
ants in  common  with  the  administrator,  from  some  other  source,  the 
administrator  may,  by  paying  taxes,  or  removing  incumbrances,  acquire 
as  against  the  distributees  a  claim  for  reimbursement;  but  such  claim 
can  not  be  enforced  or  allowed  on  settlement  of  his  accounts,  either  at 
law  or  in  ecjuity — neither  in  the  Probate  Court,  nor  in  the  Chancery 
Court. 

4.  Same;  partnership  accounts;  statute  of  limitations^  as  bar  to  suit 
for  settlement. — Where  it  appears  that  the  administrator  and  his  intes- 
tate had  been  partners  in  business,  and  the  partnership  was  dissolved 
by  consent,  but  no  settlement  of  accounts  was  had ;  and  the  intestate 
then  removed  to  Georgia,  and  there  died  after  the  lapse  of  several 
years ;  the  administrator  might  have  a  settlement  of  the  partnership 
accounts  in  equity,  and  a  decree  for  any  balance  in  his  favor,  which 
would  bind  any  personal  assets  in  his  hands,  notwithstanding  the  bar 
of  the  statute  of  limitations;  but,  when  his  bill  shows  that  he  had  no 
personal  assets,  and  that  he  seeks  to  change  the  lands  in  the  hands  of 
the  heirs,  or  the  rents  thereof,  the  statute  of  limitations  is  a  bar  to  the 
suit. 

Appeal  from  the  Chancery  Court  of  Bullock. 
Heard  before  the  Hon.  John  A.  Foster. 
The  bill  in  this  case  was  filed  on  the  1st  December,  1888, 
by  Miirrell  B.  Simmons,  as  the  administrator  of  the  estate 
Vol.  lxxxvii. 
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of  Mrs.  Helen  G.  Gary,  deceased,  who  was  his  sister,  h gainst 
Charles  Gary  and  others,  children  autl  heirs  at  law  of  said 
decedent,  and  distributees  of  her  estate;  and  sought  to  re- 
move the  settlement  of  the  administrntnr  s  accoiiTits  into  the 
Chancery  Court.  According  to  the  allegations  of  tho  bill, 
the  complainant  and  Mrs.  Gary,  then  a  witlow,  formed  a  pai-t- 
nership  on  the  1st  January,  1869,  for  the  purpose  of  con* 
ducting  a  boarding-house  at  Union  Hpriiigs,  and  carried  on 
that  business  until  December  30th,  1870,  when  the  partner- 
ship was  dissolved  by  mutual  consent,  beriauae  they  found 
that  they  were  losing  money.  By  the  terms  of  the  partner- 
ship, as  alleged,  the  family  of  each  of  the  partners  was  to 
board  at  the  house ;  but,  on  account  of  the  difference  in  the 
numbers  composing  their  families,  Mrs.  Cary  was  to  pay  or 
allow  complainant  |8.00  per  month.  On  the  dissolution  of 
the  partnership,  Mrs.  Gary  removed  to  Georgia;  and  she 
there  died  on  June  3d,  1873,  intestate,  leaving  her  three 
children,  then  infants,  her  only  heirs  at  law  and  distributees 
of  her  estate.  No  settlement  of  the  partnorHhip  accounts 
was  ever  had,  and  the  complainant  claimed  that  Mrs.   Cary  , 

was  indebted  to  him,  on  partnership  account,  in  the  sum  of 
over  $3,600.     Letters  of  administi*ation  on    Mrs,  Gary's  es-  * 

tate  were  granted  to  the   complainant,  July  30 th,  1873,  by  '* 

the  Probate  Court  of  Bullock  county,  and  he  gave  bond,  and  *ll 

entered  on  the  discharge  of  his  duties.  At  the  time  of  Mrs. 
Gary's  death,  she  owned  personal  property  in  Eulloek  eoutrty  ^It 

of  the  value  of  $216,  and  a  plantation  in  said  county  eon- 
t-aining  about  320  acres;  but  the  estate  was  largely  indebted, 
and  she  owed,  among  other  debts,  one  to  Ware,  Murphy  &  [',, 

Co.    for  $1,028.30,  which   was  securefl  by  mortgage  on  said  .-- 

lands.     Her  children,  then  minors,  as  the  bill  alleged,  ''had  ::: 

no  source  or  means  of  support,  nor  an}'  [irofierty  otlier  than 
their  interest  in  their  mother's  estate,  exce|itiiig  an  tindivided 
interest  in  a  plantation  in  Georgia  known  as  the  'Ossabaw 
plantation,'  which  had  been  sold  for  taxes,  and  was  lield  ad-  • 
versely,  and  was  not  productive  of  any  income  for  the  bene- 
fit for  said  children,  neither  of  whom  ever  had  a  legally  ap-  ! 
pointed  guardian.  .  .  .  Said  lands  or  plantation  being 
in  bad  repair,  and  in  consequence  of  the  expenditures  nee-* 
essary  for  repairs  to  keep  said  place  in  a  tenan table  condi* 
tion,  the  large  indebtedness  of  said  estate,  the  maintenance 
and  education  of  her  children,  and  in  order  that  he  might 
save  said  lands  from  sale  under  said  mortgage,  or  for  the 
payment  of  debts,  complainant  during   said  administration 
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incurred  personal  liabilities,  and  made  advances  for  and  on 
account  of  the  support,  maintenance  and  education  of  said 
children,  and  especially  for  said  Mary  H.  Gary,  who,  after 
the  death  of  her  mother,  lived  with  him ;  and  for  the  reasons 
above  set  forth,  and  for  the  further  purpose  of  saving  to  said 
children  the  costs  and  expenses  which  would  have  been  in- 
cident to  the  appointment  of  a  guardian  for  them,  complain- 
ant's administration  of  said  estate  has  been  thus  long  con- 
tinued. Some  time  during  the  year  1870,  complain- 
ant and  others,  who  were  joint  owners  with  said  children  of 
said  Ossabaw  tract  of  land,  undertook  to  and  did  redeem  the 
same  from  tax  sale,  and  recover  the  possession  thereof;  and 
in  said  redemption,  and  the  litigation  that  was  necessary  for 
such  recovery,  complainant  expended  for  and  in  behalf  of 
said  children,  and  for  the  protection  of  their  interests  in  said 
Ossabaw  lands,  the  sum  of  $200;  and  he  avers  that  said 
sum,  together  with  other  advancements  made  by  him  for  and 
in  their  behalf  as  aforesaid,  should  be  allowed  him  as 
charges  against  their  respective  distributive  shares  of  said 
estate,  on  final  settlement  and  distribution  thereof." 

On  these  allegations,  the  bill  prayed  that  the  settlement  of 
his  administration  might  be  removed  into  the  Chancery 
Court;  that  an  account  of  the  partnership  transactions 
might  be  stated,  and  any  balance  found  in  his  favor  ''be  de- 
creed to  be  allowed  him  as  a  proper  charge  against  said  es- 
tate ;"  and  that  an  account  might  also  be  stated  of  his  ex- 
penditures for  the  children,  and  the  balance  in  his  favor  be 
declared  a  charge  against  their  respective  distributive  shares. 

The  defendants  demurred  to  the  bill,  specially  assigning 
as  grounds  of  demurrer,  ( 1 )  that  no  facts  were  alleged  which 
justified  a  removal  of  the  settlement  from  the  Probate  Court ; 
(2)  that  the  claim  for  an  account  of  the  partnership  trans- 
actions was  a  stale  demand,  and  was  barred  by  the  statute  of 
limitations;  (3)  that  the  debts  of  the  estate  were  presump- 
tively paid,  and  (4)  that  the  complainant  had  an  adequate 
remedy  at  law  for  the  enforcement  of  any  legal  demands  he 
might  have.  The  chancellor  overruled  the  demurrer,  hold- 
ing that  the  bill  contained  equity;  and  his  decree  is  now  as- 
signed as  error. 

Tompkins  &  Troy,  for  the  appellants,  cited  Chambers  v, 
Wrighi,  52  Ala.  444;  Teagne  v.  CorbiU,  57  Ala.  529; 
Weakley  t\  Gurleij,  60  Ala.  399;  Glenn  v.  Billingslea, 
64  Ala.  345;  Newsom  %\  Thornion,  66  Ala.  311;   Whortoix  i\ 

Vol.  lxxxvii. 


Digitized  by 


Google 


1888.]  OF  ALABAMA.  527 

[Gary  v.  Simmoni^.l 

Moragne,  59  Ala.  641;  Wells  v.  Brown,  83  Ala.  162;  Chan- 
dler V.  Wynne,  85  Ala.  301;  Trimhlr  v.  Fariss.  78  Ala.  260; 
Grimhall  v,  MasHn,  11  Ala.  553;  Scofi  v.  Ware,  64  Ala.  174; 
Code,  §  2159;  Alexanderv.  Fisher,  18  Ala,  374 

F.  Law,  and  Norman  &  Son,  contra,  ciivd  Knujhi  ?\  God- 
holt  1  Ala.  304;  Milam  v.  Raglami,  \\\  Ala.  85;  Baileij  r, 
Munden,  58  Ala.  104. 

McCLELLAN,  J. — 1.  It  did  not  appear  bj  any  matter 
embraced  in  the  submission,  from  the  decree  on  which  this 
appeal  is  prosecuted,  that  the  jurisdiction  of  the  Probata 
Court  had  been  put  in  exercise  for  the  settlement  of  the  es- 
tate of  complainant's  intestate  before  the  filing  of  the  bill. 
The  chancellor,  assuming,  as  of  course  he  was  aothorized  to 
do  under  the  circumstances,  that  the  active  jurisdiction  of 
the  Probate  Court  had  not  attached,  seems  to  have  been  in- 
fluenced, to  some  extent,  by  a  consideration  of  this  fact  in  the 
conclusions  he  reached  as  to  the  sufticieucy  of  the  bill  to  in- 
voke the  interposition  of  a  court  of  equity.  Had  the  bill 
been  filed  by  the  distributees  of  the  entate.  it  would  have 
been  proper  to  look  to  this  fact;  but  not  so  on  a  bill  exhibited,  ^ 

as  this  one  is,  by  the  personal  represt^ntativa     Whether  pro-  • 

ceedings   for  final    settlement  are   jiending   in  the  Probate  |} 

Court  or  not,  the  administrator  can  not  come  into  chancery, 
without  averring  some  specific  fact  or  eirr  urn  stance  which 
renders  a  resort  to  that  court  necesBary.  There  must  Ije  an 
allegation  of  some  ground  of  equitable  jurisdiction. — Mc- 
Neill v.  McNeill,  36  Ala.  109;  Teaffvev.  CorbitU  57  Ala.  537; 
Weakley  v.  Gurleji,  60  Ala.  409. 

2.  Two  grounds  are  set  up  and  relied  on  in  this  bill  as 
predicates  for  equitable  action.  One  of  these  is,  that  the 
administrator  had  made  advances  to  the  minor  heirs  of  his 
intestate,  for  their  support  and  education,  and  also  to  dis in- 
cumber certain  lands  which  belonged  to  them;  Uw  which,  on 
final  settlement,  it  is  insisted,  the  Probate  Court  was  without 
power  to  allow  him  credit.  As  to  the  advEtoees  made  for  the 
support  and  education  of  the  infant  dist  film  tees,  we  have  no 
doubt  that  the  statute  of  1877,  nt>\v  ccuistituting  sections 
2159  and  2160  of  the  Code,  confers  aiii|)le  authority  on  the 
Probate  Court  to  allow  the  administ tutor  t-redit  on  liis  final 
settlement.  The  right  to  such  credit  was  recognized  in  et|uity 
before  that  act.  The  operation  of  the  act  was  on  tlie  rem- 
edy, rather  than  on  the  right  itself;  and  for  this  reason,  the 
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statute  would  have  been  accorded  a  retrospective  operation, 
without  the  express  provision  to  that  efiPect  embodied  in  its 
section.  It  is,  therefore,  immaterial,  that  the  third  section 
has  been  repealed  by  omission  from  the  Code  of  1886;  and 
the  fact  that  the  advances  claimed  were  made  prior  to  the 
passage  of  the  act,  does  not  defeat  the  jurisdiction  of  the 
Probate  Court. — Ex  pari c  Buckleij^  53  Ala.  42;  Eskridge  v. 
Ditmars,  51  Ala.  245. 

3.  As  we  understand  the  averments  of  the  bill  in  relation 
thereto,  the  Ossabaw  land  had  not  been  the  property  of  com- 
plainant's intestate,  and  did  not  belong  to  the  estate  at  all, 
but  had  come  to  the  distributees  of  the  estate  from  some 
other  source.  We  are  unable  to  to  see  what  right  the  com- 
plainant had,  as  the  ad  mini  sir  ai  or  of  the  Cary  estate,  to 
make  advances  to  disincumber  lands  with  which  neither  the 
estate  nor  its  distributees,  as  such,  had  any  connection.  It 
may  be,  the  complainant,  who  is  alleged  to  be  a  tenant  in 
common  with  the  defendants  in  that  land,  would  have,  in 
that  capacity,  a  claim  against  them  for  money  advanced  for 
the  common  benefit;  but  he  would  not  be  entitled,  either  in 
law  or  equity — either  in  the  Probate  or  the  Chancery 
Court — on  final  settlement  of  his  administration,  to  a  credit 
for  such  advances.  They  were  not  made  either  for  the  sup- 
port or  education  of  the  minors,  or  in  the  prosecution  of  the 
business  of  the  estate. 

4.  The  other  facts  relied  as  giving  equity  to  the  bill  are, 
that  in  and  for  the  years  1869  and  1870,  the  complainant  and 
the  intestate  constituted  a  partnership;  that  the  partnership 
was  dissolved  December  30,  1870,  leaving  his  co-partner 
largely  indebted  to  complainant:  that  she  died  in  1878, 
without  a  settlement  of  the  partnership  accounts,  and  that 
the  partnership  is  still  unsettled ;  and  the  bill  prays  to  have 
an  account  taken  of  said  partnership  accounts  and  trans- 
actions, and  that  the  amount  found  thereon  to  be  due  the 
complainant  may  be  allowed  him  on  final  settlement  of  her 
estate.  It  further  appears  by  the  bill,  that  on  January  3, 
1871,  the  partnership  having  been  dissolved,  and  its  business 
abandoned,  by  mutual  consent,  on  December  30th  next 
before,  the  intestate  removed  to  the  State  of  Georgia,  and 
continued  to  reside  there  until  her  death.  The  statute  of 
limitations  of  six  years  is  set  up  by  the  heirs  in  their  de- 
murrer to  the  bill.  The  statute  began  to  run  immediately 
on  the  dissolution  of  the  partnership,  and  the  subsequent 
death  of  Helen  Cary  did  not,  of  itself,  suspend  its  operation, 
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iS  against  her  heirs. — Daniel  t\  Day,  51  Ala.  i-U.  But  her 
emoval  and  continued  absence  from  the  State  liiil  have  that 
fleet — Minniece  v,  Jeier,  65  Ala.  222.  And  while  the 
itatutory  exception,  in  this  connection,  roftults  ojih*  from 
)ersonal  absence,  as  distinguished  from  doDiicil  elsewhere  ; 
ret  the  averment  of  residence  in  another  State  will,  on  de- 
murrer, be  construed  to  mean,  that  the  person  agaioKt  whom 
he  exception  is  invoked  has  been  absent  duriri«Lj  the  [leriod 
)f  such  residence. — State  Bank  v.  SeatceU.  18  Ala.  61*>; 
^evenson  v,  Andei'son,  ante,  208.  The  appelhinte  relj,  tliere- 
:ore,  on  the  lapse  of  time  since  the  complaiiicint  beoame — in 
1873 — the  administrator  of  the  estate  of  their  ancestor,  as 
)erfecting  the  bar  of  the  statute  against  his  claiiii  to  tiave  an 
iccount  taken  of  the  partnership,  and  a  dec n^e  in  his  favor 
m  final  settlement  for  what  ever  may  be  fouiul  doe  him  in 
hat  behalf. 

It  is  conceded,  that  such  an  account  might  be  hail,  and  a 
lecree  passed  thereon,  if  there  were  any  peisonal  assets  of 
he  estate  in  his  hands  to  be  applied  in  satis^f action  of  it; 
md  this,  notwithstanding  the  lapse  of  sufficient  time  to  per- 
led  the  hB,T,— Knight  V,  Godbolt,  1  Ala.  304;  Milam  r.  Rtuj- 
and,  19  Ala.  85.  But  the  bill  shows,  constniiii<if  its  averiiietits 
nost  strongly  against  the  complainant,  that  the  administrator 
las  no  personal  assets  of  the  estate  in  his  liaiuls.  Not  only 
K),  but  it  appears  that  the  personalty  of  tho  estate  was  of 
he  gross  value  of  $216.10,  which,  the  presiimiitiou  is,  has 
ong  since  been  administered;  and  even  should  that  sum  be 
X)n8idered  as  still  in  the  hands  of  the  ]j6rsoiial  repre^ 
sentative,  it  is  manifestly  inadequate  to  the  sfitis faction  of 
the  decree  for  which  he  prays.  It  thus  becrmies  evident,  tliat 
the  relief  on  account  of  the  partnership  son^flit  bv  tlie  oran- 
plainant  must  be  worked  out  by  the  subjection  of  the  lands 
3f  the  estate,  or  of  the  rents  of  those  lands,  to  the  payment 
^f  the  amount  found  to  be  due  the  complainant  on  the  settle- 
ment of  the  partnership.  These  lands  desceiided  to  tlio  heirs 
upon  the  death  of  Mrs.  Gary.  The  rents  suhseiiuently 
accruing  from  them  belonged  to  the  heirs.  Neither  the 
lands,  nor  the  issues  therefrom,  became  th*^  assets  of  the 
estate  for  the  purposes  ot  administration.  True,  the  jier- 
sonal  representative  had,  under  statutory  jiroviaions,  the 
right  to  intercept  the  descent,  and  apply  both  the  rents  and 
the  land  itself,  if  need  be,  to  the  payment  <  jf  tli<^  del>ts  ot 
the  estate.  But,  when  this  is  sought  to  be  done,  the  heirs 
have  a  right  to  interpose  any  objection  to  sueh  a  disposition 
34 
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of  their  property  which  could  have  been  made  by  their 
ancestor.  To  any  suit  or  proceeding  for  this  purpose, 
instituted  by  the  administrator,  whether  to  secure  a  debt  due 
himself  or  to  any  other  creditor  of  the  estate,  they  may  sei 
up  and  rely  on  the  statute  of  limitations,  as  against  the  debt 
sought  to  be  thus  collected.  The  administrator  was  under 
no  disability,  certainly  after  the  lapse  of  eighteen  months 
from  the  grant  of  letters,  with  respect  to  proceeding  in 
equity  for  a  settlement  of  this  partnership,  and  of  his 
administration  of  the  estate.  He  had  at  that  time  the  same 
right  to  file  a  bill  for  those  purposes,  so  far  as  disability  or 
incapacity  of  parties  to  sue  and  be  sued  is  involved,  as  he 
had  to  do  so  in  1889 — fifteen  years  afterwards — when  thig 
bill  was  filed.  The  bill,  under  the  circumstances  of  the  case, 
should  have  been  filed  within  six  years  after  the  lapse  ol 
eighteen  months  from  the  grant  of  letters  of  administration. 
As  against  the  heirs,  and  for  the  purpose  of  subjecting 
either  their  lands  or  the  rents  thereof  to  the  payment  of  the 
claim  of  the  personal  representative,  growing  out  of  the 
partnership  transactions,  fhe  case  made  by  the  bill  waj 
barred  by  the  statute  of  limitations  of  six  years. —  Wells  r 
Brown,  83  Ala.  162;  Chandler  v.  Harris,  85  Ala.  312 
Harivood  v.  Harper,  54  Ala.  659 ;  Teague  v,  Corbiit,  57  Ala 
529;  Mundin  v.  Bailey,  70  Ala.  69;  ScoU  v.  Ware,  64  Ala 
174;  Trijublc  v,  Farris,  78  Ala.  260. 

The  decree  of  the  chancellor  on  the  demurrers  is  not  ii 
harmony  with  the  foregoing  views,  and  is  reversed  and  th< 
cause  remanded. 

Keversed  and  remanded. 


Baker  v.  Swift  &  Son. 

statutory  Detinue  for  Horses,  Mides,  &c, 

1.  Entries  on  docJcet,  as  part  of  record. — Extracts  from  the  docket  c 
the  court  below,  copied  into  the  transcript  by  the  clerk,  but  not  made 
part  of  the  record  by  bill  of  exceptions  or  otherwise,  are  the  mere  ur 
authorized  memoranda  of  the  clerk,  and  can  not  be  considered  by  thi 
court  for  any  purpose. 

2.  Snmmo7is  not  signed  by  the  clerk;  waiver  of  defect. — In  a  statutor 
action  for  the  recovery  of  personal  property  in  specie^  the  summons  nc 
being  signed  by  the  clerk,  though  the  indorsement  requiring  the  slieri 
to  take  possession  of  the  property  was  properly  signed;  the  sheri 
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having  taken  the  property  from  the  possessiofi  of  the  defendant,  and  no 
objection  to  the  defective  summons  being  raised  for  four  or  five  terms 
daring  which  the  suit  was  pending,  before  a  judgment  by  default  was 
taken ;  heldf  that  the  defect  in  the  summons  was  waived. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  Jesse  M.  Cakmichael. 

This  action  was  brought  by  George  P.  Swift  &  Son,  suing 
as  partners,  against  E.  P.  &  E.  H.  Baker,  to  recover 
several  mules,  horses,  and  other  personal  property;  and 
was  commenced  on  the  19th  December,  1885.  The  sum- 
mons, as  copied  into  the  transcript,  was  not  signed  by  the 
clerk;  but  indorsed  on  it  was  an  order  of  seizure  to  the 
sheriff,  in  regular  form,  which  was  dated  December  19th, 
and  was  signed  by  the  clerk.  The  sheriff  returned  the  writ, 
December  21st,  1885,  executed  by  service  on  E.  P.  Baker, 
and  not  found  as  to  E.  H.  Baker,  and  that  he  had  taken  the 
property  into  possession ;  and  further,  December  30th,  that 
the  defendants  had  failed  to  give  bond  within  the  time  pre- 
scribed by  law,  and  he  had  delivered  the  property  to  the 
plaintiffs,  who  had  executed  the  statutory  bond.  At  the 
May  term,  1888,  a  judgment  by  default  was  rendered,  in 
regular  form,  followed  by  the  verdict  of  a  jury  in  favor  of 
the  plaintiffs,  assessing  the  separate  value  of  the  several 
articles  sued  for,  and  a  judgment  for  the  plaintiffs  for  the 
property  or  its  alternate  value  as  assessed.     The  clerk  has  »! 

copied  into  the  transcript,  also,  without  explanation,  several 
entries,  or  memoranda,  which  seem  to  have  been  copied  from 
the  docket  of  the  court  below ;  each  being  the  statement  of 
the  case  at  each  term,  with  the  names  of.  the  attorneys,  and 
each  showing  the  entry  of  an  attorney's  name  for  the  de- 
fendants except  at  the  May  term,  1888,  when  the  entry  is 
^'Appearance  withdrawn ;"  and  the  clerk  appends  a  certificate, 
stating  that  those  words  were  written  by  the  presiding  judge 
at  that  term,  and  that  no  appearance  was  ever  entered  for 
defendants  on  the  Appearance  Dockel.  The  judgment  is 
now  assigned  as  error,  because  the  record  shows  that  the 
summons  was  not  signed  by  the  clerk. 

Habrison  &  LiGON,  and  J.  J.  AbercrombIe,  for  appellant, 
cited  Costley  i\  Driver^  45  Ala.  230;  TVilsom\  Owen,  45  Ala. 
451;  Shapard  V.  Powers  &  Bros.,  50  Ala.  377;  Harrison 
V.  Holley,  46  Ala.  484;  Grexjij  v.  Gilmer,  54  Ala.  425. 

A.  &  E.  B.  Barnes,  contra,  cited  Cooley  v.  Lawrence, 
12  How.  Pr,  176;  5  Duer,  605;  1  Tidd's  Practice,  86. 
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[Baker  V.  Swift  &  Son.] 

STONE,  C.  J. — This  was  a  statutory  action  for  the  re- 
covery of  personal  chattels  in  specie,  a  substitute,  with 
additional  powers,  for  the  common-law  action  of  detinue. 
The  summons,  which  accompanied  the  complaint,  was  not 
signed  by  the  clerk ;  but  the  indorsement  upon  it,  stating 
that  plaintiffs  had  made  the  necessary  affidavit  and  given 
bond,  and  commanding  the  sheriff  to  seize  the  chattels,  was 
signed  by  the  clerk  officially,  and  bears  the  same  date  as  the 
summons.  Under  this  order  of  seizure,  the  sheriff  did  take 
possession  of  the  chattels ;  and  the  defendants  failing  to  give 
a  replevin  bond  within  five  days,  the  plaintiffs  gave  the 
requisite  bond,  and  took  the  property  into  possession. — Code 
of  1886,  §§  2717  d  seq. 

We  agree  with  counsel  that  what  purports  to  be  extracts 
from  the  docket  in  the  Circuit  Court  below  is  no  part  of  the 
record,  and  can  not  be  looked  to  by  us.  The  docket  is  not 
a  record,  and  what  the  transcript  purports  to  set  forth,  as 
part  of  it,  is  but  the  unauthorized,  unofficial  statement  of 
the  clerk.  We  will  treat  this  case  as  if  that  were  stricken 
out. 

This  case  remained  on  the  docket  of  the  Circuit  Court  for 
over  two  years,  when  a  judgment  by  default  was  taken 
against  the  defendants,  with  a  writ  of  inquiry,  executed.  No 
objection  was  taken  in  the  court  below,  for  the  failure  ol 
the  clerk  to  sign  the  summons,  nor  are  we  informed  whether 
the  copy-summons  was  signed  or  not.  As  we  have  said,  the 
writ  of  seizure,  which  the  law  requires  to  be  indorsed  on 
the  summons,  was  signed  by  the  clerk  officially,  and  bears 
the  same  date  as  the  order  of  filing  indorsed  by  the  clerk. 
Code  of  1880,  ^  2717.  We  think  this  record,  in  the  absence 
of  any  objection  raised  in  the  court  below,  furnishet 
sufficient  evidence  that  the  summons  was  issued  by  the  clerk. 
Code  of  1886,  §  2652. 

In  support  of  the  conclusion  we  have  reached,  we  fee] 
justified  in  referring  to  the  fact  that,  under  the  process  and 
order  of  seizure,  the  sheriff  took  fi'om  the  possession  of  de- 
fendants the  property  sued  for,  including,  among  othei 
things,  one  mule  and  one  mare;  and  these  were  nevei 
restored  to  defendants.  The  defendants  certainly  hac 
notice  of  the  suit,  and  we  hold,  if  they  had  ground  of  objec- 
tion, they  h^ive  waived  it. — Lenoir  i\  Broadhead,  50  Ala.  58 
Young  v.  Broxson^  23  Ala.  684.  This  case  is  distinguishabh 
from  Harrison  v.  Holley,  46  Ala.  84,  in  several  particulars 

We  have  now  noticed  the  only  question  assigned  as  error, 

Affii'med. 
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Weaver  v.  Brown. 


1.  Vendor^ 8  lien;  transfer  oj  note  for  purchase-money ^  by  delivery 
me'^ely. — The  transfer  of  a  note  given  for  the  purchase- money  of  land, 
by  delivery  merely,  prior  to  the  enactment  of  the  statute  noV  of  force 
(Code,  §  1764),  did  not  carry  with  it  the  vendor*8  lien ;  and  if  the  trans- 
ferree  obtains  jads<ment  on  the  note  against  the  maker,  sells  the  land 
under  it,  becoming  himself  the  purchaser,  and  having  notice  of  another 
unpaid  note  in  the  hands  of  the  vendor,  he  does  not  acquire,  and  can 
not  convey  to  another  person,  a  title  which  can  prevail  against  the 
vendor's  lien  attached  to  that  note. 

2.  Set-off  against  vendor^s  lien. — In  a  suit  to  enforce  a  vendor's  lien 
on  land,  the  defendant  may  set  off  any  legal  demands  existing  in  his 
favor,  against  the  complainant,  at  the  institution  of  the  suit,  on  which 
be  might  maintain  an  action  of  debt  or  indebitatus  assumpsit  in  his  own 
name. 

3.  Same;  conclusiveness  of  judgment. — The  complainant  having  ob- 
tained a  judgment  on  the  note  for  the  unpaid  purchase-money,  before 
filing  a  bill  to  enforce  his  lien  on  the  land,  the  defendant  is  not  pre- 
cluded from  setting  off  a  cross  demand  wh  ch  would  have  been  available 
as  a  set-off  in  the  action  at  law,  but  which  was  not  introduced  in  that 
suit. 

4.  Cross-bill. — The  benefit  of  a  set-off,  in  equity,  can  only  be  claimed 
by  cross-bill. 

5.  Judgment  as  evidence. — A  judgment  by  default,  rendered  by  a 
court  of  general  jurisdiction,  is  admissible  as  evidence  in  a  suit  which 
seeks  to  enforce  the  demand  as  a  lien  on  land,  in  the  purchase  of  which 
the  debt  was  created,  although  the  record  does  not  show  the  service  of 
process,  the  presumption  being  indulged  that  the  court  had  acquired 
jurisdiction  of  the  person. 

Appeal  from  the  Chancery  Court  of  Randolph. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  original  bill  in  this  case  was  filed  on  the  5th  May, 
1880,  by  Jesse  M.  Weaver,  against  Thomas  N.  Brown,  his 
wife  and  son ;  and  sought  to  establish  and  enforce  a  vendor's 
lien  on  land,  for  unpaid  purchase-money.  Garrett  Wilder 
was  also  made  a  defendant  to  the  bill,  but  he  died  before 
answer,  and  the  suit  was  abated  as  to  him.  The  contract 
for  the  sale  of  the  land  was  made  on  the  4th  April,  1866, 
and  consummated  by  the  execution  of  a  deed  by  the  com- 
plainant to  said  Thomas  N.  Brown,  which  recited  the  pay- 
ment of  $3,000  as  its  consideration,  the  payment  of  which 
was  acknowledged,  but  afterwards  stated  that  ''§1,000  of  the 
consideration  [was]  unpaid;"  while  Brown  conveyed  to  him 
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a  tract  of  land  in  Georgia,  at  an  agreed  price,  and  executed 
his  two  notes  for  the  balance  of  the  purchase-money,  each 
for  §500.  These  notes  were  dated  April  4th,  1866,  payable 
to  "J.  M.  Weaver  or  bearer,  by  the  25th  December,  1867," 
and  1868,  respectively;  and  each  recited  that  it  was  "given 
for  the  payment  of  the  land,  describing  it,  "provided  it  is 
not  cancelled  by  the  Federal  Government."  On  the  22d 
February,  1879,  the  complainant  recovered  a  judgment 
against  I3rown,  on  the  note  first  falling  due,  for  $864.66;  a 
copy  of  which  was  made  an  exhibit  to  the  bill,  and  it  was 
alleged  that  the  same  was  unpaid,  and  constituted  a  lien  on 
the  land.  The  other  note  was  delivered  to  said  Garrett 
Wilder,  or  he  procured  possession  of  it;  and  he  obtained  a 
judgment  on  it  against  Brown,  on  the  22d  August,  1872,  for 
§405.60,  the  balance  then  due.  The  land  was  sold,  under 
an  execution  issued  on  this  judgment,  in  February,  1873, 
and  bought  by  said  Wilder,  at  the  price  of  $502.26,  the 
amount  due  on  said  judgment;  and  the  sheriff  executed  a 
conveyance  to  him  as  the  purchaser,  which  was  dated  Feb- 
ruary 3d,  1873.  Wilder  afterwards  sold  and  conveyed  parts 
of  the  land  to  Brown's  wife  and  son ;  and  they  were  in  pos- 
session when  the  bill  was  filed,  claiming  under  the  convey- 
ances from  him,  and  also  under  a  conveyance  from  said 
Brown  himself. 

The  bill  alleged  that  the  several  defendants,  at  the  time 
they  acquired  their  respective  interests  in  the  land,  had 
notice,  both  actual  and  constructive,  of  the  lien  for  the  un- 
paid purchase-money.  The  defendants  filed  a  joint  and 
several  answer,  in  which  they  denied  that  they  had  any 
notice  of  an  outstanding  lien  for  unpaid  purchase-money; 
denied  that  complainant  had  any  lien,  or  that  any  of  the 
purchase-money  was  unpaid ;  denied  that  he  had  recovered 
a  judgment  against  Brown,  and  required  proof  thereof.  As 
to  the  note  held  by  Wilder,  they  alleged  that,  at  and  before 
the  consummation  of  the  contract  for  the  sale  of  the  land, 
complainant  was  indebted  to  Wilder  in  the  sum  of  about 
§650,  and  delivered  said  note  to  him,  soon  after  it  was 
executed,  in  part  payment  of  said  indebtedness;  "that  it  was 
agreed  said  note  was  and  should  be  a  lien  on  said  lands,  and 
said  Wilder  received  it  with  this  express  agreement;"  that 
complainant,  "at  and  before  the  delivery  of  said  note  to  said 
Wilder,  assured  him  that  it  was  a  lien  on  said  land,  and  that 
the  description  of  the  land  being  in  said  note  the  land  was 
bound  therefor;  and  said  Wilder,  relying  on  these  representa- 
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tions  as  true,  accepted  said  note  in  part  payment  of  said 
debt."  They  also  asked  to  set  off  against  the  complainant's 
judgment,  if  anything  should  be  found  due  him,  certain 
cross  demands,  particularly  described,  due  from  him  to  mid 
Brown  at  and  before  the  commencement  of  this  suit,  and  at 
the  date  of  said  judgment;  and  they  pray  3d  that  their 
answer  be  taken  and  allowed  as  a  cross-bill  for  this  purpose. 

The  complainant  answered  the  cross-bill,  denying  its  alle- 
gations as  to  the  transactions  between  him  and  Wilder,  and 
alleged  that  Wilder  obtained  possession  of  the  note  by  fi  auiJ ; 
denied  the  validity  of  the  cross  demands,  and  pleaded  tJiat 
they  were  barred  by  staleness  and  the  statute  of  limitatitnis ; 
and  he  demurred  to  the  cross-bill,  and  moved  to  dismiss  it 
for  want  of  equity.  The  gi'ounds  of  demurrer  assigned 
were — 1st,  that  it  was  not  alleged  that  the  note  was  transit 
ferred  to  W^ilder  by  written  indorsement;  2d,  that  "a  set-nif 
can  not  be  relied  on  to  defeat  a  suit  for  the  enforcement  of  a 
vendor's  lien;"  3d,  "that  the  judgment,  upon  wliich  the  orig- 
inal bill  was  founded,  precludes  an  investigation  into  jniiit 
[cross]  claims  anterior  to  said  judgment." 

The  complainant's  deposition  was  taken  in  his  own  behalf, 
in  which  he  stated  the  facts  as  alleged  in  his  pleadings — de- 
nying  the  transaction  with  Wilder,  alleging  that  he  obtaiiuid 
possession  of  the  note  by  fraud,  and  that  public  notice  of  the 
facts  was  given  at  the  sheriff's  sale  at  which  Wilder  became 
the  purchaser;  and  he  was  corroborated  by  the  testimony  ui 
Richard  Moore,  as  to  the  manner  in  which  Wilder  procured 
the  note  from  the  complainant's  wife.  Thomas  N.  Brown, 
whose  deposition  was  taken  on  the  part  of  the  defendantB, 
testified  to  the  facts  as  stated  in  the  answer  and  cross-bill. 
The  complainant  offered  in  evidence  a  certified  copy  of  Itis 
judgment  against  Brown,  which  set  out  the  summons  iind 
complaint,  and  the  judgment  by  default;  but  it  did  not  sliow 
any  service  of  process,  or  acknowledgment  of  service,  ami 
the  defendants  objected  to  its  admission  on  this  account. 
On  the  hearing,  the  defendants  also  submitted  a  motion  to 
dismiss  the  bill  for  want  of  equity,  and  on  account  of  the 
staleness  of  the  demand  sought  to  be  enforced. 

The  chancellor  overruled  the  motion  to  dismiss  the  l>ill, 
and  also  overruled  the  demurrer  to  the  cross-bill,  except  as 
as  to  the  first  ground  assigned;  but,  ''on  consideration  of  all 
the  pleadings  and  proof,"  he  dismissed  the  complainants 
bill,  without  prejudice.  The  complainant  appeals  from  tins 
decree,  and  assigns  as  error  the  dismissal  of  his  own  liill, 
and  the  refusal  to  dismiss  the  cross-bilL 
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[Dec.  Term, 


SOMERVILLE,  J.— 1.  The  transfer  of  the  note  to  the 
defendant  Wilder,  by  the  complainant  Weaver,  having  been 
effected  by  delivery  merely,  without  indorsement — and  prior 
to  the  statute  authorizing  a  transfer  of  a  vendor's  lien  by 
mere  delivery  of  purchase-money  notes  given  for  land  (Code, 
1886,  §  1764) — the  transferree  did  not  acquire  the  vendor's 
lien,  nor  any  right  to  enforce  it  on  the  land  in  controversy. 
PrickcH  v.  Sibcri,  71  Ala.  194;  Bankhead  v,  Owen,  60  Ala. 
457 ;  Highioiver  v.  Rigshy,  56  Ala.  126.  The  title,  therefore, 
which  Wilder  acquired  at  the  sheriff's  sale,  must  be  sus- 
tained, if  at  all,  without  regard  to  any  lien  which  he  was 
supposed  to  have  on  the  land  for  his  judgment  debt  against 
appellee  Brown,  based  on  the  note  for  the  purchase-money, 
transferred  by  delivery  as  above  stated.  Wilder' s  title  was 
that  of  an  execution  creditor  buying  at  his  own  sale — his 
co-defendants  claiming  under  him  with  notice  of  complain- 
ant's equity.  The  bill  alleges,  and  the  testimony  satisfacto- 
rily proves,  that  Wilder  himself  had  full  knowledge  of  the 
existence  of  the  lien  for  unpaid  purchase-money  on  the  land 
claimed  by  the  complainant.  This  lien  was,  therefore,  supe- 
rior to  that  of  Wilder' s  execution,  and  the  chancellor  erred  . 
in  not  giving  it  precedence.  His  decree  dismissing  com- 
plainant's bill  was  erroneous,  and  will  be  reversed. 

2.  The  defendants  will  be  entitled  to  set  off  against  com- 
plainant's claim  for  unpaid  purchase-money  any  legal  de- 
mands against  complainant  which  were  owned  by  the  judg- 
ment debtor,  Thomas  N.  Brown,  at  the  time  the  suit  was 
brought,  and  upon  which  Brown  could  have  instituted  an  ac- 
tion of  debt,  or  indehHatus  assumpsit,  in  his  own  name.  It 
is  no  objection  to  such  set-off,  that  the  complainant's  demand 
is  an  equitable  lien  on  the  land,  and  enforceable  as  such. 
Hooper  v.  Armsiroug,  69  Ala.  343;  Gaff  or  d  v.  Proskauer, 
59  Ala.  264.  The  second  ground  of  demurrer  to  the  defend- 
ant's cross-bill,  based  on  this  suggestion,  was  properly 
overruled. 

3.  We  construe  the  third  ground  of  demurrer  to  mean, 
that  no  set-off  can  be  introduced,  which  could  have  been 
made  available  at  the  time  the  judgment  was  rendered  in 
favor  of  the  complainant.  This  view  of  the  law  is  incorrect, 
a  set-off  being  a  defense  which  may  be  made  or  not,  at  the 
option  of  the  defendant.     It  is  not  compulsory  on  him   to 
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make  it,  and  the  judgment  does   not  preclude  its  future  in- 
troduction.—  Wharton  v.  King,  69  Ala.  365. 

4.  Such  a  set-oflE  being  maintainable  in  equity  only  by 
croBS-bill,  the  refusal  of  the  court  to  dismiss  the  cross-bill  of 
defendants  is  free  from  error. — Beall  i\  McOehee,  57  Ala. 
438;  Chambers  v.  Wright  52  Ala.  444. 

5.  The  judgment  in  favor  of  the  complainant  against  the 
defendant  Brown,  upon  which  this  suit  is  based,  is  a  judg- 
ment by  default ;  and  although  it  affirmatively  shows  no  ap- 
pearance on  the  part  of  the  defendant,  or  his  attorneys,  it 
will  be  presumed,  on  collateral  objection,  that  the  Circuit 
Court,  which  rendered  it,  had  proper  jurisdiction  of  the  de- 
fendant's person,  it  being  a  court  of  general  and  not  limited 
jurisdiction. — Peitus  v.  McClannahan,  52  Ala.  55;  Hunt  v, 
Ellison,  32  Ala.  173;  3  Brick.  Dig.  p.  587,  §§  5-6;  Free- 
man on  Judg.  (3d  Ed.),  §§  124-131.  This' judgment  is 
clearly  admissible  in  evidence  in  the  present  suit. 

Reversed  and  remanded. 


Sykes  v.  Betts.  iS  m 

Bill  in  Equity  to  enforce  Vendor  s  Lien  on  Land, 

1.  Vendor^ 8  lien,  when  legal  title  is  not  retained;  sale  of  real  and  per- 
sonal property  in  gross. — A  vendor*8  lien,  after  he  has  conveyed  the 
legal  title,  is  a  mere  creation  of  equity,  while  it  is  a  lien  by  contract  so 
long  as  he  retains  the  legal  title ;  but,  while  the  presumption  is  that  he 
retains  the  legal  title  as  security  for  the  purchase-money,  that  presump- 
tion may  be  repelled  by  the  terms  and  character  of  the  contract,  or  by 
the  circumstances ;  and  when  there  is  a  sale  of  real  and  personal  prop- 
erty for  a  sum  in  gross,  no  data  being  furnished  by  which  the  separate 
value  of  the  land  can  be  ascertained,  it  is  immaterial  whether  a  con- 
veyance was  or  was  not  executed — a  vendor's  lien  is  not  retained,  and 
it  does  not  arise  by  operation  of  law. 

2.  Same;  contract  for  division  of  decedents  estate, — Under  a  written 
agreement  between  two  married  sisters,  their  husbands  uniting  with 
them,  for  a  "distribution  and  final  settlement  of  the  estate"  of  their 
deceased  father,  by  which  it  is  stipulated  that  one  is  to  take  certain 
lands,  and  pay  the  other  $500,  while  the  second  is  to  take  certain  other 
lands,  with  all  the  personal  property,  pay  all  the  debts,  and  save  the 
first  harmless  against  them ;  no  words  of  conveyance  being  used,  but 
provisions  to  the  effect  that  "all  proper  instruments  and  conveyances 
necessarv  to  carry  out  this  agreement  are  to  be  executed  between  the 
parties,'  and  that  **this  instrument  is  to  be  recorded  as  a  final  settle- 
ment and  distribution  of  said  estate;"  a  vendor's  lien  to  enforce  the 
payment  of  the  $500  does  not  arise  by  operation  of  law,  and  the  facts 
repel  the  presumption  that  it  was  retained  by  contract ;  and  though  it 
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is  alleged  that  there  were  in  fact  no  outstanding  debts,  and  that  the 
personal  assets  were  valueless,  these  allegations  do  not  show  that  the 
$500  was  one  half  of  the  estimated  difference  in  value  of  the  lands  only. 

Api4al  from  the  Chancery  Court  of  Madison. 

B.G^d  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  5th  May,  1886,  by 
Andrew  J.  Sykes  and  wife,  against  Edward  C.  Betts  and 
wife ;  and  sought  to  enforce  an  alleged  vendor's  lien  on  a 
tract  of  land,  on  account  of  the  non-payment  of  $500,  part 
of  the  agreed  price,  under  the  terms  of  a  written  contract 
between  the  parties  for  the  division  and  distribution  of  the 
estate  of  John  M.  Swoope,  deceased,  who  was  the  father  of 
Mrs.  Sykes  and  Mrs.  Betts.  The  agreement,  a  copy  of  which 
was  made  an  exhibit  to  the  bill,  was  under  seal,  dated  Octo- 
tober  1st,  1869,  signed  by  all  the  parties,  and  attested  by 
four  witnesses ;  and  in  the  following  words,  omitting  imma- 
terial  portions:  ''This  agreement,  entered  into  this  .  .  , 
witnesses,  that  the  undersigned,"  naming  them,  "have  by  this 
agreement  effected  a  distribution  and  final  settlement  of  the 
estate  of  John  M.  Swoope,  deceased,  between  themselves,  on 
the  following  grounds,  viz. :  The  said  Betts  and  wife  are  to 
have  the  plantation  on  the  Courtland  and  Brown's  Ferry 
road,  in  which  Mrs.  Swoope  is  allotted  dower,  subject  to  said 
dower,  and  are  to  have  possession  of  the  same  at  the  end  of 
the  present  year;  and  the  said  Betts  and  wife  are  to  pay 
Sykes  and  wife  the  sum  of  §500,  on  the  1st  January,  1871. 
The  said  Sykes  and  wife  are  to  have  the  plantation  near 
Courtland,  between  the  Brown  s  Ferry  and  Lamb's  Ferry 
roads,  the  house  and  lot  in  which  Mrs.  John  M.  Swoope  now 
resides  (being  lots  Nos.  293  and  294),  subject  to  her  right 
of  dower,  and  all  the  other  property,  real,  personal,  mixed, 
and  choses  in  action  belonging  to  said  estate ;  and  the  said  A. 
J.  and  Emma  Sykes  also  agree  to  pay  all  the  debts  of  said 
estate,  and  hereby  bind  themselves  to  said  E.  C.  and  Virginia 
Betts  that  they  will  save  them  harmless  against  any  and  all 
liability  for  any  and  all  debts  owing  by  the  estate  of  said 
John  M.,  Swoope,  and  that  they  will  themselves  pay  the 
same.  And  all  proper  instruments  and  conveyances  are  to 
be  executed  between  the  parties ;  and  this  instrument  is  to 
be  recorded  in  the  Probate  Court  of  Lawrence  county,  Ala- 
bama, as  a  final  settlement  and  distribution  of  said  estate. 
Witness  our  hands,"  &c. 

A  demurrer  was  interposed  to  the  original  bill,  which  was 
overruled  by  the  chancellor  then  presiding  (Hon.  S.  K.  Mc- 
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Spadden)  ;  but,  on  appeal  to  this  court,  his  decree  was  re- 
versed— 82  Ala.  378.  Afterwards,  the  death  of  A.  J.  Sykes 
having  been  suggested,  an  amendment  oi  the  bill  was  filed 
in  the  name  of  Mrs.  Sykes,  as  follows:  *'Your  oratrix  states, 
on  information  and  belief,  that  the  defendants  deny  that  the 
lands  allotted  to  said  Virginia  A.  on  said  division  are  subject 
to  a  lien  for  the  payment  of  said  §500,  with  interest  there- 
on, and  assert  and  claim  that  the  consideration  of  the  afore- 
said promise  and  obligation  to  pay  said  §500  was  not  solely 
the  purchase-money  of  the  lands,  nor  the  excess  in  value  of 
the  lands  allotted  to  the  said  Virginia  A.,  over  and  above  the 
value  of  the  lands  allotted  to  your  oratrix  on  said  division. 
Your  oratrix  avers  that,  on  said  division,  and  by  the  said 
agreement,  she  parted  with,  and  transferred  to  the  said  Vir- 
ginia A.,  only  her  undivided  one-half  interest  in  and  to  said 
lands,  and  that,  in  equity,  your  oratrix  has  a  lien  on  such  un- 
divided one-half  interest,  for  the  payment  of  said  sum  of  $500, 
with  interest  thereon.  And  your  oratrix  avers,  that  at  the 
time  of  said  agreement  and  division,  there  were  no  unpaid 
debts  against  the  estate  of  said  John  M.  Swoope,  and  no 
charge  against  his  estate,  nor  was  there  any  personal  prop- 
erty of  said  estate,  of  any  kind,  subject  to  distribution,  ex- 
cept some  choscs  in  action  of  no  value,  from  which  nothing 
has  ever  been  realized;  that  the  lands  allotted  to  the  said 
Virginia  A.,  on  the  division  aforesaid,  exceeded  in  value,  by 
more  than  §1,000,  the  lands  allotted  and  assigned  to  your 
oratrix;  and  that  the  consideration  of  said  promise  and  ob- 
ligation to  pay  said  sum  of  §500  was  equalizing  such  divis- 
ion of  the  lands  of  their  ancestor  between  said  Virginia  A. 
and  your  oratrix." 

The  chancellor  sustained  a  demun-er  to  the  bill  as 
amended,  and  his  decree  here  assigned  as  error. 

R.  C.  BiiiCKELL,  for  appellant. — The  amendment  of  the 
bill  fully  meets  the  objections  raised  on  the  former  appeal, 
and  shows  that  the  §500  was  only  on  account  of  the  esti- 
mated difference  m  value  between  the  two  tracts  of  land,  the 
personal  property  and  the  debts  being  of  no  value  whatever. 
But  it  is  submitted  that,  on  the  facts  shown  by  the  record, 
the  former  decision  is  wrong,  in  not  recognizing  the  distinc- 
tion between  a  vendor's  lien,  or  grantor's  lien,  more  properly 
called,  and  the  security  which  the  vendor  carves  out  for  him- 
self, or  retains,  when  he  has  not  parted  with  the  legal  title. 
The  vendor's  lien,  strictly  speaking,  is  the  mere  creation  of 
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equity ;  it  arises  by  operation  of  law,  when  he  has  parted 
with  the  legal  title,  and  is  founded  on  the  equitable  princi- 
ple, that  it  is  unconscientious  for  one  man  to  get  and  keep 
the  estate  of  another  without  paying  for  it.  But,  when  the 
vendor  retains  the  legal  title  in  himself — executing  only  a 
bond  for  the  title,  or  taking  a  mortgage  if  he  has  executed  a 
conveyance — the  rights  of  the  parties  are  matter  of  contract ; 
if  binding  on  one,  it  is  equally  binding  on  the  other,  and 
either  may  compel  a  specific  performance — that  is,  the  pur- 
chaser may  compel  the  execution  of  a  conveyance,  on  pay- 
ment of  the  purchase-money ;  and  the  vendor  may  subject 
the  land  to  the  payment  of  the  purchase-money,  and  obtain 
a  personal  decree  for  any  unpaid  balance.  This  distinction 
is  recognized  by  text- writers,  and  runs  through  many  adju- 
dicated cases. — 3  Pomeroy's  Equity,  §  12(50;  1  Jones  on 
Mortgages,  §  225 ;  Haley  v.  Burnetii  5  Porter,  452 ;  Chap- 
man v.  Chunn,  5  Ala.  897;  Relfe  v.  Rclfe,  34  Ala.  500; 
Bankhead  v.  Oicen,  60  Ala.  460;  Gilman  v.  Brown,  1  Ma- 
son, 221;  Teagiie  v.  Wade,  59  Ala.  369;  Kelly  v.  Payne, 
18  Ala.  371;  Pomeroy  on  Contracts,  §  6;  Waterman  on 
Specific  Performance,  §  15;  66  N.  C.  501;  80  N.  C.  258; 
16  N.  J.  Eq.  147 ;  6  Gray,  25.  Here,  the  legal  title  was  re- 
tained, and  express  provision  was  made  for  the  execution  of 
conveyances  in  the  future;  and  it  is  not  to  be  presumed  that 
it  was  intended  or  contemplated  that  one  should  get  the 
property  of  the  other  without  paying  the  agreed  price. 

D.  D.  Shelby,  contra,  cited  and  relied  on  the  former  de- 
cision in  this  case. — 82  Ala.  378. 

CLOPTON,  J. — When  this  case  was  before  the  court  at  a 
former  term,  on  appeal  taken  from  a  decree  overruling  a 
demurrer  to  the  bill,  we  held  that  its  averments  were  insuf- 
ficient to  bring  the  claim  of  complainant  within  the  principle, 
on  which  rests  the  equitable  doctrine  of  enforcing  a  vendor's 
lien  for  the  unpaid  purchase-money  of  land.  The  agree- 
ment between  the  parties  was  regarded  in  form  a  single  con- 
tract, intended  to  make,  without  resort  to  administration,  a 
full  settlement  and  distribution  of  the  estate  of  their  intes- 
tate ancestor.  The  decision  was  rested  on  the  ground,  that 
the  contract  and  the  allegations  of  the  bill  left  in  doubt  and 
uncertainty  whether  Mrs.  Betts'  promise  to  pay  five  hundred 
dollars  was  based  solely  on  an  agreed  difference  in  the  value 
of  the  lands,  or  whether  some  other  consideration  entered 
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into  it  It  was  said:  "To  come  within  the  principle,  the 
debt  must  be  contracted  in  the  purchase  of  real  estate,  and 
no  other  consideration  must,  in  the  Blightest  degree,  enter 
into  it.  If  it  be  uncertain^  whether  the  debt  sought  to  be 
collected  rests  alone  for  .its  consideration  on  the  lands  on 
which  the  bill  seeks  to  fasten  the  lien,  or  whether  it  rests 
on  something  else,  or  on  the  lands  and  something  else,  then 
the  doctrine  can  not  be  applied  for  most  obvious  reasona" 
S2  Ala.  378. 

After  the  remandment  of  the  case,  the  lull  was  amended. 
El  demurrer  again  interposed,  and  sustaiind.  The  present 
appeal  is  taken  from  the  decree  sustaining  that  demurrer, 
rhe  amendment  substantially  alleges,  that  Mrs.  Sykes  parted 
with,  and  transferred  to  Mrs.  Betts,  an  undivided  interest  in 
lands  only;  that  the  decedent  owed  no  debts,  and  there 
were  no  charges  against  his  estate  at  the  time  of  his  death, 
aor  was  there  any  personal  property  subject  to  distribution, 
Bxcept  some  choses  in  action,  which  were  valueless;  that  the 
lands  allotted  and  assigned  to  Mrs.  Betts  exceeded  in  value, 
by  more  than  one  thousand  dollars,  the  lands  anptted  and 
issigned  to  Mrs.  Sykes;  and  that  the  conBideration  of  the 
promise  to  pay  the  five  hundred  dollars  was  the  equalization 
3f  the  division  of  the  lands. 

Appellant  insists  that  the  princif^les  annonncetl  in  the 
3pinion  delivered  on  the  former  appeal,  are  only  applicable 
to  the  lien  of  the  vendor  which  equity  creates  after  a  eon- 
reyance  is  made,  and  not  to  the  lien  reserved  by  the  contract, 
when  the  legal  title  is  retained.  The  argument  is,  that  there 
is  a  broad  and  plain  distinction  Ijetween  the  rights  and 
interests  of  a  vendor  and  vendee  beft>rB  and  after  convey- 
mce.  After  conveyance,  the  lien  of  the  vendor  is  a  mere 
equitable  charge,  without  any  estate  in  the  lands;  and  when 
Qo  conveyance  is  made,  the  vendor  retains  the  legal  title,  a 
QQore  efficient  security,  of  which  he  can  not  be  divested,  ex- 
cept by  payment  of  the  purchase-money,  wbii-h  the  retention 
of  the  legal  title  was  intended  to  secure.  In  rttlier  words, 
in  the  former  case,  the  lien  is  a  mere  creation  of  eqiiitv;  in 
the  latter,  a  lien  by  contract.  Our  own  decisions  have 
recognized  a  marked  distinction  between  the  lien  of  a  vendor 
after  a  conveyance,  and  the  security  carved  out  hy  the  reten* 
tion  of  the  legal  title,  though  each  may  be  denominated  a 
lien  in  the  extended  signification  of  the  term.  It  lias  Ijeen 
repeatedly  declared,  that  the  essential  incidents  of  a  mort- 
gage attached  to  a  contract  for  the  sale  of  lands,  when  by  its 
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terms  the  vendor  retains  the  legal  title  as  security  for  the 
price — such  as  a  bond  conditioned  to  make  titles  on  payment 
of  the  purchase-money — and  that  such  security  is  not  im- 
paired by  taking  personal  security. — Chapman  v,  Chiimi, 
5  Ala.  397;  Kelltj  v.  Paine,  18  Ala.  371.  In  such  case,  the 
remedy  may  be  regarded  reciprocal.  Generally,  the  vendor 
may  maintain  a  bill  to  enforce  his  security,  whenever  the 
vendee,  if  he  had  paid  the  purchase-money,  could  maintain 
a  bill  for  specific  performance. — Hopper  v.  Hopper,  6  N.  J. 
Eq.  147. 

It  may  be  conceded,  that  whenever  the  vendor  retains  the 
legal  title,  the  presumption  is,  that  he  retains  it  as  security, 
unless  such  presumption  is  repelled  by  the  terms  and  char- 
acter of  the  contract,  or  by  the  circumstances.  It  is  not 
conclusive.  When,  by  the  contract,  no  lien  or  security  is 
'^»  I  carved  ou<  or  reserved,  either  expressly  or  by  implication, 

^^5  when  it  becomes  a  matter  of  presumption,  whether  or  not  the 

presumption  arises  before  conveyance  is  made,  depends  on 
1  the  same  principles  applicable  after  a  conveyance  is  made. 

*l  When  there  is  a  blending  and  commingling  in  the  same  note 

,  or   contract  of   the    aggregate  price   of   real  and  personal 

;-^*f  property  sold  at  the  same  time,  and  the  agreed  price  of  the 

*  0m  real  property  can  not  be  separated  and  definitely  ascertained, 

*^  "t  by  reference  to  either  the   writing,  or  extrinsic  evidence,  or 

both,  the  presumption  of  the  retention  of  the  equitable  lien 
is  rebutted.  In  Slrinfjfellow  v.  Ivie,  73  Ala.  200,  it  is  said: 
"When  the  considerations  are  blended  and  combined,  and  it 
is  impossible,  without  resort  to  conjectural  inquiries,  to  sep- 
arate them,  the  presumption  must  be,  that  the  vendor  did 
not  look  to  the  lands  for  payment,  but  relied  exclusively  on 
the  personal  responsibility  of  the  vendee."  The  same  rule 
applies,  when,  from  the  contract,  it  appears  that  there  has 
been  a  sale  of  real  and  personal  property  for  a  sum  in  gross, 
though  no  conveyance  is  made. 

By  the  agreement  between  the  paHies,  specified  lands 
were  allotted  to  Mrs.  Betts,  and  she  agreed  to  pay  five  hun- 
dred dollars, '  while  Mrs.  Sykes  was  alloted  other  spe- 
cified lands,  and  all  other  property  of  the  estate,  "  real, 
personal,  mixed,  and  ehoses  in  action,"  and  obligated 
herself  to  pay  the  debts.  True,  Mrs.  8ykes  transferred  no 
personal  property  to  Mrs.  Betts,  and  there  is  not  a  blending 
of  the  aggregate  price  of  real  and  personal  property;  but 
the  principle  is  the  same,  whenever  any  consideration  other 
than  the  purchase  of  lands  enters  into  the  debt,  and  no 
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data  exist  from  which  the  particular  price  agreed  to  be  paiil 
for  the  land  can  be  distinguished  and  ascertained.  It  is 
evident  that  the  parties  intended  to  make,  and  did  make,  n 
full  settlement  and  division  of  the  entire  estate  of  theit 
deceased  father  between  themselves,  the  only  heirs  and  dis- 
tributees. The  agreement  purports  to  be  a  full  settlement^ 
division  and  distribution  of  the  entire  estate  in  pr(vscnh\ 
As  appears  from  its  face,  the  consideration  of  Mrs.  Betts' 
promise  to  pay  five  hundred  dollars  is  based  on  the  estimated 
difference  between  the  value  of  the  portion  of  the  estate 
allotted  to  her,  and  of  the  portion  allotted  to  Mrs.  Sykes, 
the  latter  reduced  by  the  amount  of  the  debts  assumed  to  be 
paid;  that  is,  it  was  estimated  that  five  hundred  dollars 
would  equalize  the  benefits  received  and  the  burdens  im- 
posed upon  the  parties  respectively.  There  is  manifestly  a 
blending  of  considerations,  and  the  agreed  value  of  the 
lands  can  not  be  separated  and  ascertained  by  reference  to 
the  contract.  The  presumption  that  the  legal  title  was 
retained  as  security  for  the  purchase- money  of  the  lands,  is 
repelled  by  the  stipulations  and  character  of  the  contract 

Neither  do  the  extrinsic  facts  alleged  in  the  amendment 
of  the  bill  remove  the  objections  to  which  the  claim  asserted 
by  complainant  is  otherwise  obnoxious.  To  effectuate  this, 
it  is  essential  that  the  price  agreed  to  be  paid  for  the  lands 
should  have  been  fixed  and  agreed  on  in  the  making  of  the 
contract,  and  the  relation  of  vendor  and  vendee  establislnnl 
as  matter  of  separate  negotiation. — Alexander  v.  Hooh\^, 
84  Ala.  605;  Sir  in  (j fellow  v.  Ivie,  supra.  The  amendment 
fails  to  aver  that,  at  the  time  of  making  and  consummating 
the  agreement,  it  was  understood  and  agreed  that  there  were 
no  debts  or  charges  against  the  estate,  or  that  the  person  m1 
property  was  valueless,  or  that  one  thousand  dollars  was  tho 
difference  in  the  value  of  the  lands.  It  is  consistent  with 
the  allegations  of  the  amendment,  that  the  parties  at  tlio 
time  regarded  the  personal  property  as  of  some  value,  and  it 
subsequently  proved  to  be  worthless;  and  they-  may  have 
believed  that  there  were  debts,  and  it  was  afterwards  dis- 
covered there  were  none.  The  question  is  not,  what  were 
the  facts  as  subsequently  disclosed,  but  how  did  the  parties 
consider  and  estimate  the  matters  in  making  the  settlement 
and  division  of  the  estate.  Considering  the  frame  of  the 
bill,  we  regard  the  averment  that  the  consideration  of  Mrs. 
Betts'  promise  was  the  equalizing  the  division  of  the  lands, 
as  the  mere  conclusion  of  the  pleader  from  the  facts  allegeri 

Affirmed. 
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Paul  V.  Malone  &  Collins. 

Motion  io  set  aside  Return  shoicing  Service  of  Process, 

1.  Service  ofprocess^  as  shown  by  sheriffs  return;  evidence  impeaching. 
The  return  of  a  sheriff,  showing  service  of  process,  imports  verity, 
and  casts  on  the  party  assailing  it  the  burden  of  adducing  evidence 
sufficient  to  overcome  the  presumption  that  the  officer  did  his  duty ; 
and  on  motion  to  set  aside  the  return,  the  bill  of  exceptions  reciting  that 
*'the  defendant  introduced  himself  as  a  witness,  and  his  testimony 
tended  to  show  that  the  summons  and  complaint  were  never  served  on 
him,'*  &c.,  and  that  **this  was  all  the  evidence  in  the  cause/'  these 
recitals  are  not  sufficient  to  enable  this  court  to  say  that  the  lower  court 
error  in  refusing  to  set  aside  the  return. 

Appeal  from  the  Circuit  Court  of  Geneva. 
Tried  before  the  Hon.  J.  M.  Carmichael. 

M.  E.  MiLLiGAN,  for  appellant. 

McCLELLAN,  J. — The  defendant  below,  appellant  here, 
moved  the  court  to  set  aside  the  return  of  the  sheriff  show- 
ing the  service  of  a  co[)y  of  the  complaint  on  him.  An 
issue  of  fact  was  made  up  on  this  motion,  and  submitted  to 
the  court;  and  the  refusal  of  the  court  to  vacate  the  return 
on  the  evidence  introduced,  constitutes  the  only  matter  now 
assigned  as.  error. 

The  return  of  the  sheriff  imports  verity,  and  the  burden  of 
proving  it  to  be  false  rests  on  the  party  assailing  it,  and  must 
be  discharged  by  evidence  sufficient  to  overcome  the  presump- 
tion arising  from  the  fact  that  it  was  made  in  the  line  of 
his  duty  by  a  sworn  officer. — Dunklin  r.  Wilson,  64  Ala.  162. 

The  bill  of  exceptions  in  this  case  recites:  **In  support  of 
said  motion,  defendant  introduced  himself  as  a  witness,  and 
his  testimony  tended  to  show  that  the  summons  and  com- 
plaint were  never  sensed  on  him,"  <fec. ;  and  that  this  was 
'*all  the  evidence  in  the  cause/'  Construing  these  statements 
of  the  evidence  most  strongly  against  the  appellant,  as  the 
rule  requires — 3  Brick.  Dig.  p.  81,  §  51 — it  appears  that 
there  was  only  a  tendency  of  the  evidence  to  establish  certain 
facts.  In  cases  like  this,  where  this  court  is  required  to  pass 
on  the  sufficiency  of  the  evidence  to  support  the  conclusion 
of  fact  reached  by  the  court  below,  it  will  not  suffice  to  state 
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the  mere  tendency  of  the  evidence.  It  can  not  be  assumed 
that  this  mere  tendency  was  sufficiently  strong  to  overturn 
the  presumption  of  the  verity  of  the  officer's  return,  and  to 
reasonably  satisfy  the  mind  of  the  court  that  there  had  been 
no  service  of  process.  And,  upon  this  ground,  though  it 
might  be  justified  also  on  others,  the  judgment  of  the  Circuit 
Court  will  be 
Affirmed. 


Moorer  v.  Moorer, 

Bill  in  Equity  by  CredHors,   io   set   aside  Fraudulent  Con- 
veyance. 

1.  Assignment  of  judgment  or  decree;  suits  by  assignee, — The  statutory 
provisions  relating  to  mesne  or  final  process  issued  upon  an  assigned 
judRment  or  decree  (Code,  §§  2927-28),  have  no  application  to  suits  on 
such  judgment  or  decree,  whether  at  law  or  in  equity.  An  action  at 
law  can  not  be  prosecuted  by  the  assijmee  in  his  own  name,  but  he  may 
maintain  a  bill  in  equity  in  his  own  name. 

2.  Sufficiency  of  consideration  of  deed,— When  a  bill  seeks  to  set  aside 
a  conveyance  of  land  as  fraudulent  against  creditors,  alleging  that  the 
land  was  worth  $1,000  or  more,  and  the  recited  consideration  only  $30; 
while  the  conveyance  itself,  made  an  exhibit  to  the  bill,  shows  that  the 
grantor  conveyecl  only  whatever  interest  apd  title  he  had  by  reason  of 
his  survivorship  of  his  wife,  to  whom  the  land  belonged,  no  data  being 
furnished  from  which  the  value  of  his  interest  can  be  ascertained, — the 
deed  can  not  be  declared  fraudulent. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  record  in  this  case  does  not  show  when  the  bill  was 
filed,  nor  does  it  show  the  date  of  any  of  the  preceedings  in 
the  cause,  except  that  the  chancellor's  decree  is  dated  Jan- 
uary 22d,  1889.  The  bill  was  filed  by  Mrs.  Tommie  C. 
Moorer,  the  wife  of  W.  J.  Moorer,  and  J.  A.  Alston,  who 
was  the  surviving  husband  of  her  deceased  sister,  against 
Nelson  J.  Moorer  and  his  children ;  and,  as  originally  framed, 
sought  a  discovery  of  assets  which  might  be  subjected  to  the 
satisfaction  of  complainant's  decree  against  said  Nelson  J. 
Moorer,  and  also  to  set  aside  a  conveyance  of  land  to  his 
children  as  fraudulent ;  but,  by  amendment,  the  allegations 
and  prayer  as  to  a  discovery  were  stricken  out,  and  relief 
was  sought  only  against   the  conveyance,   a  copy  of  which 
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was  made  an  exhibit.  Mrs.  T.  C.  Moorer,  the  complainant, 
and  her  deceased  sister,  Mrs.  Alston,  were  the  only  children 
and  heirs  at  law  of  J.  C.  Johnson,  who  died  in  Lowndes 
county,  Alabama,  in  1862,  and  on  whose  estate  letters  of  ad- 
ministration were  granted  to  said  Nelson  J.  Moorer  on 
December  23d,  1862.  On  final  settlement  of  the  accounts 
of  said  administrator,  a  decree  was  rendered  against  him  by 
the  Probate  Court,  in  favor  of  John  A.  Tyson,  as  adminis- 
trator (/^  6ar?/s  now,  for  $8,901.24;  but,  on  bill  inequity 
to  review  and  to  correct  errors  in  this  decree,  the  amount 
was  reduced  to  $3,677.20,  by  decree  rendered  April  9th, 
1874.  On  this  decree,  the  bill  alleged,  executions  were  is- 
sued, and  returned  -'No  property  found;"  and  the  decree 
itself  was  "transferred  in  writing"  by  said  Tyson  to  the  two 
children  and  heirs  at  law  of  the  decedent.  A  demurrer  was 
filed  to  the  bill,  assigning  numerous  specific  grounds  of  de- 
murrer ;  one  of  which  was,  that  the  bill  showed  no  assign- 
ment of  the  decree  which  authorized  the  complainants  to 
file  the  bill  in  their  own  names ;  and  another,  that  the  aver- 
ments of  the  bill  did  not  show  that  the  deed  was  fraudulent. 
The  chancellor  overruled  the  demurrer,  and  his  decree  is 
here  assigned  as  error, 

EiCHARDSON  &  Steiner,  for  appellants. 

J.  M.  Whitehead,  contra, 

STONE,  C.  J.— Sections  2927-8  of  the  Code  of  1886 
provide  a  remedy  for  assignees  of  judgments  or  decrees,  who 
seek  to  enforce  them  by  mesne  or  final  process,  issued  upon 
the  judgment  assigned.  These  sections  have  no  application 
to  separate  or  independent  suits,  brought  for  the  collection 
of  debts  evidenced  by  judgments  or  decrees.  When  the 
effort  is  made,  as  it  generally  may  be,  to  collect  by  suit  a 
debt  due  by  judgment  or  decree,  different  rules  prevail. 
Code,  §  2170.  If  an  action  at  law  be  resorted  to,  then  the 
judgment  is  not  such  a  contract  for  the  payment  of  money, 
as  that  the  beneficial  owner  can  sue  on  it  in  his  own  name. 
Smith  V,  Harrison,  33  Ala.  706;  Lovins  v,  Humphries^ 
67  Ala.  437.  The  rule  is  different  in  chancery.  Whoever 
has  the  rightful  ownership,  whether  legal  or  equitable,  is  the 
proper  complainant. 

We  think  the  present  bill  must  be  held  insufficient.  We 
suppose  its  purpose  was  to  uncover,  and  subject  to  the  pay- 
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ment  of  N.  J.  Moorer's  debt,  certain  lands,  which  it  charges 
were  conveyed  by  the  latter  to  his  children,  after  incurring 
the  liability  the  bill  seeks  to  enforce.  The  bill  avers  that 
the  land  so  conveyed  was  worth  one  thousand  dollars,  and 
that  the  consideration  of  the  conveyance  was  thirty  dollars. 
It  makes  the  deed  of  conveyance  a  part  of  the  bill  as  an  ex- 
hibit. The  habendum  clause  of  the  deed  is,  *'To  have  and 
to  hold  whatever  interest  and  title  I  may  and  do  have  by 
reason  of  my  survivorship  of  my  late  wife,  Mrs.  M.  S. 
Moorer,  to  whom  said  lands  belonged."  We  have  now  stated 
every  thing  the  bill  contains,  tending  in  the  slightest  manner 
to  assail  tiie  bona  fides  of  the  transaction. 

If  the  conveyance  had  been  of  the  title  in  fee  of  a  tract  of 
land  worth  a  thousand  dollars,  on  the  paltry  consideration  of 
thirty  dollars,  it  would  probably  be  our  duty  to  pronounce 
the  consideration  so  grossly  inadequate,  as  to  stamp  the 
transaction  as  fraudulent.  But  that  is  not  this  case.  Moorer 
sold  and  conveyed  only  the  interest  and  title  he  had,  and  we 
have  not  been  furnished  with  the  data  for  finding  them  out. 
The  bill  does  not  dispute  the  payment  of  the  consideration, 
does  not  allege  the  conveyance  was  voluntary,  does  not  aver 
what  interest  Moorer  had,  nor  what  it  was  worth,  and  gives 
no  predicate  for  ascertaining  its  value.  It  does  not  even 
aver  that  the  consideration  was  inadequate,  but  leaves  that 
to  be  worked  out  from  the  meagre  statements  set  forth  above. 
Pleadings  must  be  more  definite  than  this. — MaHheivs  v. 
Mo.  Mat  l7is.  Co.,  75  Ala.  85;  Burjord  v,  Steele,  80  Ala. 
147;  Fleirellen  v.  Crane,  58  Ala.  027;  Pickett  v.  PipJcin, 
64  Ala.  520;  Gordon  v.  Tweedy,  71  Ala.  202;  Caldxcell  v. 
King,  76  Ala.  149. 

We  will  not  make  any  order  of  dismissal,  but  will  leave 
that  for  the  chancellor's  action,  after  considering  a  motion 
for  leave  to  amend,  should  it  be  made. 

Reversed  and  remanded. 


Ex  j)arte  TVilllams. 

Application  for  Mandamus,  on  Order  Abating  Suit, 

1.    Inebriates*  estates ;  powers  and  duties  of  trustee;  death  of    inebri- 
ate pending  suit  by  trustee^-^The  estate,  powers  and  duties  of  the  trustee 
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of  an  inebriate's  estate,  under  statutory  provisions  (Code,  ^^2502-06), 
like  the  eommitiee  of  a  lunatic  in  England,  terminate  with  the  death  of 
the  inebriate,  though  he  still  remains  liable  to  account;  and  having 
filed  a  bill  in  equity  to  set  aside  a  conveyance  of  land  executed  by  the 
inebriate  after  his  appointment,  the  suit  abates  by  the  death,  and  can 
not  be  continued  or  revived  in  the  name  of  the  heirs  of  the  inebriate 
jointly  with  the  trustee. 

Application  by  petition  in  the  name  of  Eobert  S.  Wil- 
liams, for  a  writ  of  mandamus^  or  other  appropriate  writ, 
directed  to  Hon.  Thos.  M.  Aerington,  judge  of  the  City 
Court  of  Montgomery,  sitting  in  equity,  requiring  him  to  set 
aside  an  order  for  the  abatement  of  a  suit  lately  pending  in 
said  court,  wherein  the  petitioner  was  plaintiff,  as  trustee 
of  his  son,  Thomas  W.  Williams,  since  deceased,  and  J.  R. 
Pinkston  was  defendant;  and  to  allow  the  suit  to  be  revived 
and  prosecuted  in  the  names  of  the  decedent's  sisters,  as  his 
heirs  at  law,  jointly  with  the  petitioner.  The  material  facts 
are  stated  in  the  opinion  of  the  court. 

Brickell,  Semple  &  GuNTER,  for  the  petitioner. 

SOMERVILLE,  J. — The  application  is  for  mandamus,  or 
other  remedial  writ,  to  compel  the  judge  of  the  City  Court 
of  Montgomery,  sitting  in'  equity,  to  vacate  an  order  abat- 
ing a  suit  brought  in  that  court  by  the  petitioner,  R.  S.  Wil- 
liams, against  one  J.  R.  Pinkston,  and  refusing  to  allow  its 
prosecution  to  be  continued  in  his  name  jointly  with  others, 
who  were  proposed  by  the  amendment  to  the  bill  to  be  made 
co-plaintiffs  in  the  cause. 

The  petitioner  had  been  appointed  trustee  of  his  son,  one 
William  Thomas  Williams,  under  the  provisions  of  sections 
2502-2506  of  the  Code  of  1886  (Code,  1876,  §§  2815- 
2819),  which  provide  that,  *'when  an  unmarried  man,  over 
twenty-one  years  of  age,  is,  l)y  reason  of  intemperance,  un- 
fit to  manage  his  estate,  or  is  wasting  or  squandering  it,  and 
is  thereby  in  danger  of  being  reduced  to  poverty  and  want, 
his  brothers,  or  sisters,  or  next  of  kin,  or  any  or  either  of 
them,  may  .  .  .  file  their  bill  in  chancery  to  preserve 
the  estate  of  such  intemperate  person  from  further  waste, 
and  for  general  relief." — ^  2502. 

The  trustee  appointed  under  this  section  is  charged  with 
authority  and  duty  to  "manage  and  superintend  the  affairs  of 
the  estate,  and  from  the  avails  thereof  provide  for  the  sup- 
port of  such  intemperate  person,  or  of  his  wife  and  children, 
in  the  event  he  has  married  after  the  institution  of  the  suit; 
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which  support  must  be  suitable  to  the  means  and  estate  of 
such  intemperate  person." — §  2504. 

The  chancellor  is  invested  with  authority  to  secure  the  es- 
tate j^ainst  further  waste,  by  injunction  or  otherwise,  pend- 
ing the  proceeding,  and  may  order  the  estate  to  be  restored 
to  the  cestui  que  trust,  on  satisfactory  proof  of  his  restora- 
tion. 

The  suit  of  Robert  S.  Williams  against  Piukston,  pending 
in  the  City  Court,  was  instituted  for  the  purpose  of  setting 
aside  a  conveyance  of  land  made  by  the  cestui  que  trust,  or 
ward,  to  the  defendant,  after  the  complainant's  appointment 
as  trustee  under  the  foregoing  statute.  The  ground  upon 
which  the  suit  was  declared  to  be  abated  was  the  death  of 
the  ward,  William  Thom&s  Williams,  pendente  lite.  The  co- 
complainants  proposed  to  be  introduced  as  parties  were  heirs 
of  the  deceased. 

The  statutes  in  question  are  analogous  to  those  regulating 
the  estates  of  lunatics  in  England,  which  are  said  to  have 
been  declaratory  of  the  common  law,  and  which  authorized 
the  King  to  act  as  ^'parens  pat  rice — as  the  person  to  take 
care  of  those  who  are  incompetent  to  take  care  of  them- 
selves." This  function  he  exercised  through  the  agency  of 
the  Chancery  Court,  by  the  appointment  of  a  "committee," 
or  trustee,  who,  as  said  by  Lord  Redesdale  in  Ejt  parte  Fitz- 
gerald, 2  Sch.  &  Lef.  431,  "is  considered  as  a  mere  bailiff, 
appointed  by  the  Crown,  and  under  its  control,  to  take  care 
of  the  property  [of  the  lunatic],  acting  according  to  the 
duty  imposed  on  the  Crown,  and  liable  to  account,  to  cen- 
sure, to  punishment,  and  to  be  removed,  if  he  shall  miscon- 
duct himself."  It  was  said,  moreover,  to  be  the  duty  of  the 
court  "to  see  that  the  committee  [or  trustee]  does  not  use 
his  office  to  the  prejudice  of  the  lunatic  in  his  life-time,  or  of 
those  entitled  to  his  property  after  his  death."  The  death  of 
the  lunatic  was  said  to  determine  the  trustee's  authority, 
although  he  was  still  subject  to  the  control  of  the  court ;  and 
"the  court,"  it  was  observed,  "ought  not  to  permit  the  com- 
mittee [or  trustee]  to  interefere  with  the  title  [of  the  heii's] 
to  the  possession.  It  must  consider  him  in  the  situation  of 
a  bailiff,  manager,  or  receiver ;  as  one  who  is  to  act  merely 
officially,  and  not  to  interfere  in  any  manner  with  the  rights 
of  third  persons,  on  determination  of  his  authority  as  com- 
mittee." "He  continues  liable  to  account,  and  liable  to  all 
the  consequences  of  any  misconduct  on  his  part,  and  to  act 
in  delivering  possession  as  the  court  shall  direct." 
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In  Matter  of  Colvin,  3  Md.  Ch.  278,  the  inquiry  arose,  as 
to  what  effect  the  death  of  the  lunatic  would  have  on  the 
trust ;  and  the  question  is  discussed  at  length.  It  was  held 
to  determine  the  office  of  the  committee,  "that  officer,  by  the 
death  of  the  lunatic,  becoming  functus  officio,^'^  and  the  only 
power  retained  over  him,  as  such,  by  the  Chancery  Court 
was  held  to  be,  to  compel  him  to  account,  and  deliver  posses- 
sion of  the  property,  if  any  he  has,  as  the  court  shall  direct. 
In  other  words,  upon  the  death  of  the  lunatic,  the  jurisdic- 
tion of  chancery  remains  only  to  the  extent,  and  for  the  pur- 
pose of  having  the  necessary  accounts  taken,  and  directing 
the  fund  or  estate  in  possession  of  the  trustee  to  be  paid 
over,  or  delivered  to  the  party  or  parties  entitled.  It  was 
further  held,  that  chancery  could  not,  after  the  death  of  the 
lunatic,  administer  the  estate  for  the  benefit  of  creditors,  or 
adjudicate  questions  of  conflicting  rights  between  opposing 
claimants.  This  is  evidently  upon  the  ground,  that  the  trust 
relationship  has  been  extinguished,  except  for  the  purpose  of 
accounting,  and  the  preservation  of  the  estate  by  the  court 
pendente  lite. 

The  same  view  is  taken  in  Guardrd  v.  Oaillard,  15  S.  C. 
(L.  E. )  22;  the  court  holding  that  the  committee,  invested 
with  the  full  power  of  management,  had  no  legal  title  to  the 
property  of  the  lunatic,  and  that  ''the  office  of  committee  ex- 
pired at  the  death  of  the  lunatic."  If  in  possession,  the 
trustee  was  held,  however,  to  the  duty  of  taking  care  of  the 
estate  of  the  lunatic,  for  the  benefit  of  those  who  may  have 
succeeded  to  the  inheritance,  until  ordered  by  the  court  to 
account  and  give  it  up,  although,  it  was  said,  he  might  act  at 
his  peril  without  such  order. 

Mr.  Adams,  in  his  work  on  Equity,  summarizes  the  prin- 
ciple thus:  "On  the  death  of  the  lunatic,  the  power  of  ad- 
ministration is  at  an  end,  except  as  to  orders  which  have  been 
already  made,  or  which  are  consequential  on  reports  or  peti- 
tions already  made  or  presented.  But  the  committee  continues 
under  the  control  of  the  coui-t,  and  will  be  ordered,  on  the 
application  of  the  lunatic's  heirs,  to  deliver  up  the  possessioij 
of  the  estate."  In  a  note  to  the  Seventh  American  Edition, 
p.  297  (*2il8),  the  doctrine  of  the  Maryland  and  South  Car- 
olina cases  above  cited  is  concisely  stated,  and  approved  by 
the  editor.  See,  also,  Dennis  Appeal^  90  Penn.  St.  Rep. 
106;  Schouler's  Dom.  Relations,  424-425;  1  Lewin  on 
Trusts,  346. 

Under  the  principles  settled  by  these  authorities,  it  is  clear 
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that  the  death  of  William  Thomas  WilliamB^  the  ward  of  the 
trustee,  terminated  the  trust  relationship  existing  between 
him  and  the  petitioner,  as  his  trustee  under  the  statute^  who 
was  clothed  only  with  the  power  of  management  and  control, 
not  with  the  legal  title  of  the  wartl's  estate.  The  extinguish- 
ment of  the  trust  terminated  his  further  power  of  control, 
except  to  take  proper  cai-e  of  any  trust  fund  or  ]>roperty  in 
his  possession,  ancl  to  account  to  the  Chancery  Court.  He 
had  no  further  power  to  collect  rents,  or  to  sue  for  jiossession 
of  the  property  of  the  decedent  The  suit  in  question  was, 
therefore,  properly  ordered  by  the  court  to  abate. 

The  court  had  no  authority,  after  such  aliatement,  to  al- 
low the  suit  to  be  prosecuted  in  the  name  of  the  heirs.  The 
proposed  introduction  of  entirely  new  parties  C4:nnplainant 
was  the  introduction  of  a  new  and  distinct  cause  of  action, 
which  is  not  authorized  by  the  statute  of  amondraents. 

The  above  view  of  this  case  renders  it  unnecessary  that 
we  should  consider  the  suggestion  as  to  the  invalidity  of  the 
chancellor's  decree  appointing  the  petitioner  trustee  of  the 
ward's  estate.  For  the  purpose  of  this  decision,  we  have 
considered  that  decree  to  be  valid— a  point  in  regard  to  which 
there  is  some  doubt. 

The  application  is  denied. 


Ml': 


Pallak  i\  DaTidson. 

Trover  between  Mortgagees^  for  Conversion  oj  Mules. 

1.  Charge  to  jury  unsupported  by  evtdence.^^A  charge  to  the  jur?  which, 
though  it  asserts  a  correct  legal  proposition,  js  not  supported  by  any 
evidence  in  the  case,  sluiulil  not  be  given,  because  it  tends  to  mialead 
tbejuiy;  but  tho  giving  of  such  a  cJiarj^e  is  not  a  revemible  error ,  un* 
less  it  IS  apparent  that  the  jury  were  tht^reby  niisleil,  to  the  prejudice 
of  the  appellant,  since  he  eoulU  protect  hhiiself  by  asking  explanatory 
or  qualifying  charges. 

2.  Registration  of  morigafje  as  conMrucNve  notice;  removol  of  property 
to  another  county. — A  raort^'age  of  personal  property  is  required  to  be 
recorded,  not  only  in  the  county  in  which  the  raorttragor  reKides,  luit 
also  in  the  county  in  whifh  the  properly  ihen  m;  and  on  its  removal  to 
another  county,  the  niurtgiige  must  be  there  recorded  within  six  njontbs 
afterwards  (Code,  §§  IHOtii  1><14)  ■  and  the  fact  that  the  mortgaged  ani- 
mals (mules)  are  carried  over  and  worked  in  the  fornier  county  by  day, 
but  carried  back  each  ni^ht  into  thi^  new  county,  does  not  dti^pense  with 
the  necessity  for  such  new  registration. 
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3.  Cmstructiie  notice  of  mortgage,  as  implied  from  knowledge  of  indeht- 
eduesSf  character  of  bnsinesHf  d'c. — Knowledge  of  the  existence  of  a  debt, 
is  not  constructive  notice  of  an  unrecorded  mortj^age  given  to  secure  it; 
nor  can  notice  of  such  unrecorded  mortgage  be  implied  from  the  addi- 
tional facts,  that  the  mortgajjjee  was  a  merchant  making  advances  to 
planters,  and  that  his  house  of  business  was  not  more  than  one  hundred 
and  fifty  yards  distant  from  that  of  the  second  mortgagee ;  nor  are  these 
facts  suliicient  to  put  the  second  mortgagee  on  inquiry. 

4.  Charge  referring  question  of  law  to  jury, — A  charge  should  not  be 
given  which  refers  to  the  jury  the  decision  of  a  question  at  law;  as, 
what  diligence  in  makinjj  inquiry  the  law  requires  of  a  purchaser. 

5.  Damages  for  conversion  by  mortgagee^  on  return  of  property  to  mort- 
gagor.— In  trover  by  the  first,  against  a  second  mortgagee  of  personal 
property,  the  material  question  being  whether  the  defendant  was 
chargeable  with  notice,  actual  or  constructive,  of  plaintiffs  prior  mort- 
gage, the  fact  that  the  defendant,  at  the  termination  of  a  lawsuit  with 
the  mortgagor,  sold  and  returned  to  him  a  part  of  the  mortgaged  prop- 
erty, does  not  relieve  him  of  damages  for  its  conversion,  if  otherwise  he 
was  guilty  of  a  conversion. 

t).  Failure  of  party  to  testify,  as  evidence  against  him. — In  an  action 
by  the  first,  against  the  second  mortgagee,  for  a  conversion  of  the  mort- 
gaged property,  the  failure  of  the  defendant  to  testify  in  his  own  behalf, 
that  he  had  no  notice  of  the  plaintiff's  prior  unrecorded  mortgage,  is 
not  a  circumstance  from  which  an  unfavorable  presumption  against  him 
is  to  be  indulged,  when  the  record  shows  that  he  was  absent  from  the 
State  at  the  time  of  the  trial,  and  that  the  plaintiff's  evidence  did  not 
make  out  against  him  a  prima  facie  showing  of  notice. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  J.  &  T.  Davidson  suing  as 
partners,  and  revived  in  the  name  of  T.  Davidson  as  surviv- 
ing partner,  against  I.  PoUak,  doing  business  under  the 
name  of  PoUak  &  Co.,  to  recover  damages  for  the  alleged  con- 
version of  seventeen  mules ;  and  was  commenced  on  the  21st 
November,  1887.  The  plaintiffs  claimed  the  mules  under  a 
mortgage  executed  to  them  by  A.  J.  Simmons  and  others, 
which  was  dated  in  January,  1885,  to  secure  a  debt  for  ad- 
vances to  make  a  crop;  and  in  which  the  mules  were  de- 
scribed as  being  "on  Taylor  place  in  Bullock  county,  and  the 
Charles  &  Hood  place,  Montgomery  county."  The  mort- 
gage was  duly  recorded  in  Montgomery  county,  but  not  in 
Bullock  county.  The  defendant  also  claimed  the  mules  under 
a  mortgage  executed  to  him  by  said  Simmons,  which  was 
dated  December  15th,  1886;  and  he  had  obtained  possession 
by  legal  proceedings  instituted  against  Simmons  after  the 
law-day  of  the  mortgage.  The  only  matters  here  assigned  as 
error  are,  two  charges  given  by  the  court  below  at  the  in- 
stance of  the  plaintiff,  and  the  refusal  of  fifteen  charges 
asked  by  the  defendant.     The  substance  of  these  charges, 
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and  the  material  facts  bearing   on  them,  are   stated  in  the 
opinion. 

Tompkins,  London  &  Troy,  and  Eice  &  Wiley,  for 
appellant. 

E.  P.  MoKRissETT,  and  Watts  &  Son,  conira, 

CLOPTON,  J. — Both  parties  deduce  title  to  the  mules, 
for  the  conversion  of  which  appellee  sues,  from  successive 
mortgages  executed  by  a  common  mortgagor ;  the  first  about 
January  13,  1885,  to  J.  &  T.  Davidson,  of  which  firm  appellee 
is  the  surviving  partner;  and  the  other  December  15,  1886, 
to  Pollak  &  Co.,  of  which  appellant  is  the  sole  member.  No 
question  arises  as  to  the  claim  of  defendant  to  protection  as 
a  bona  jlde  purchaser  for  a  valuable  consideration,  if  he  took 
his  mortgage  without  notice  of  the  prior  mortgage.  The 
contestation  between  the  parties  is,  which  mortgage  has  the 
superior  lien;  and  notice  is  the  pivotal  question. 

So  fai'  as  shown  by  the  record,  plaintiff  asked  only  two 
charges,  both  in  relation  to  implied  notice.  The  first  is, 
substantially,  that  whatever  is  sufficient  to  put  a  party  upon  • 
inquiry,  is  sufficient  to  charge  him  with  notice,  and  whenever 
i  person  making  a  purchase,  or  taking  a  mortgage,  has  such 
information  as  would  put  a  prudent  man  on  inquiry,  and  in- 
juiry  would  lead  to  knowledge  of  an  adverse  prior  claim,  it 
is  his  own  folly  if  he  does  not  act  on  the  information,  and 
make  inquiry;  and  he  can  claim  no  protection  against  a 
prior  mortgage,  or  other  incumbrance,  of  which  he  would 
lave  been  informed  if  diligent  inquiry  had  been  made.  The 
X)rrectness  of  the  legal  proposition  of  the  charge  is  not  con- 
To verted;  but  it  is  specially  objected,  that  there  is  no 
evidence  on  which  to  predicate  it.  If  the  objection  be  well 
"ounded,  the  charge  should  have  been  refused.  The  court 
ihould  carefully  avoid  giving  instructions  unsupported  by 
my  evidence,  their  tendency  being  to  mislead  the  jury,  and 
idthdraw  their  consideration  from  the  material  and  real 
issues.  But,  having  been  given,  it  does  not  authorize  a 
reversal,  unless  it  is  apparent  that  the  jury  were  mislead  to 
the  prejudice  of  appellant.  We  have  substantially  stated 
the  charge  at  length,  for  the  purpose  of  considering,  in  con- 
section  with  it,  qualifying  instructions  asked  by  defendant, 
based  on  the  want  of  evidence  tending  to  prove  the  funda- 
tnental  hypothetical  fact  stated  therein — information  such  as 
would  put  a  prudent  man  on  inquiry. 
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The  qualifying  chca-ges  are:  First ^  that  the  only  evidence 
of  any  notice  to  the  defendant,  of  plaintifiFs'  mortgage,  is  the 
evidence  of  the  mortgagor;  and  unless  the  jury  are  satisfied 
from  all  the  evidence  that  the  mortgagor  did  give  the  coun- 
sel of  defendant  such  notice,  they  must  find  that  defendant 
had  no  such  notice ;  second^  that  under  the  facts  of  this  case, 
the  jury  can  not  find  for  plaintiff,  unless  they  are  satisfied 
from  the  evidence  that  defendant,  or  his  attorney,  at  the  time 
of  the  execution  of  the  mortgage,  had  actual  notice  of 
plaintiff's  mortgage,  and  the  burden  of  showing  that  defend- 
ant had  notice  is  on  plaintiff.  The  effect  of  the  first  charge 
is  to  call  on  the  court  to  say  there  is  no  evidence  that  de- 
fendant had  information  or  notice  of  any  facts  sufficient  to 
put  him  on  inquiry,  as  supposed  in  the  foregoing  charge 
given  at  the  instance  of  the  plaintiff,  and  no  evidence  of 
actual  or  constructive  notice,  other  than  that  of  the  mort- 
gagor, that  he  gave  information  of  the  prior  mortgage  to  the 
attorney  of  defendant;  and  thus  to  narrow  the  inquiry  to 
this  question  of  fact,  as  to  which  the  evidence  was  conflicting. 
The  proposition  of  the  second  charge  is,  that,  there  being  a 
want  of  evidence  of  constructive  or  implied  notice,  actual 
notice  to  defendant,  or  to  his  attorney,  is  essential  to  plaintiff's 
recovery.  Whether  or  not  the  qualifying  instructions  should 
have  been  given,  depends  on  the  state  of  the  proof,  as  shown 
by  the  record,  and  the  tendencies  of  the  evidence. 

It  is  contended  by  appellee,  in  the  first  place,  that  there 
was  constructive  notice  by  the  registration  of  the  mortgage. 
All  the  mules,  "Except  three,  were,  at  the  date  of  the  con- 
veyance under  which  plaintiff  claims,  in  the  county  of  Bul- 
lock. The  three  excepted  were  at  that  •  time  in  Montgomery 
county,  but,  about  the  first  of  1886,  were  removed  to  Bullock 
county,  where  all  the  mules  remained  and  were  at  the  time 
of  the  execution  of  defendant's  mortgage.  The  mortgage  to 
J.  &  T.  Davidson  was  recorded  only  in  Montgomery  county. 
By  the  statutes,  conveyances  of  personal  property  to  secure 
debts  must  be  recorded,  both  in  the  county  in  which  the 
grantor  resides,  and  in  the  county  where  the  property  is  at 
the  date  of  the  conveyance;  and  if  removed  to  anotl^i 
county,  it  must  be  recorded,  within  six  months  from  siiA 
removal,  in  the  county  to  which  the  property  is  remove. 
As  against  creditors  and  purchasers  without  notice,  s\ic 
conveyances  take  effect  from  the  date  of  registration ;  a.ii 
when  the  property  is  removed  to  a  different  county  from  tlij 
in   which   the   grantor   resides,  they  cease   to   have   eflfe 

Vol.  lxzzvii. 


Digitized  by 


Googk 


1888.]  OP  ALABAMA.  555 

[Pollak  V.  Davidson.] 
thereafter,  unless  recorded  in  such  county  within  six  months 
from  the  removal.  The  fact  that  the  mules,  originally  in 
Bullock  county,  were  sometimes  brought  during  the  day  to 
work  on  a  plantation  in  Montgomery  county,  and  carried  back 
at  night,  where  they  were  kept  all  the  time,  did  not  operate 
to  change  the  situs  of  the  property  as  it  was  at  the  date  of  the 
conveyance.  In  order  that  legistration  may  operate  as  con- 
structive notice,  it  must  be  made  in  substantial  conformity 
to  the  statutory  requirements.  The  omission  to  have  the 
mortgage  recorded  in  Bullock  county  destroys  the  effect  of 
its  registration  in  Montgomery  county,  as  constructive 
notice.— Code,  1886,  §§1806, 1814;  Sanders  v\  Knox,  57  Ala. 
80;  Hardaway  v.  Seinmes,  38  Ala.  657. 

The  only  witness  examined  in  reference  to  actual  notice 
is  the  mortgagor,  introduced  by  plaintiff,  who  testified,  that 
he  had  no  recollection  of  ever  having  told  defendant  at  any 
time  about  plaintiff's  mortgage,  and  that  his  transactions 
touching  the  execution  of  defendant's  mortgage  were  with 
his  attorney.  It  will  not  be  seriously  contended,  that  any 
inference  of  actual  notice  to  defendant  himself  can  be  drawn 
from  this  evidence.  This  was  the  entire  evidence  relating 
to  this  matter,  except  the  evidence  of  the  mortgagor,  that  on 
the  day  on  which  the  mortgage  was  signed,  and  before  it 
was  signed,  he  informed  the  attorney,  who  represented  the 
defendant,  that  "the  Davidsons"  had  a  mortgage  on  the 
property.  This  was  denied  by  the  attorney,  who  further 
testified  that  he  had  no  knowledge  of  it  until  the  commence- 
ment of  legal  proceedings  by  defendant  against  the  mort- 
gagor for  the  recovery  of  the  property.  By  the  qualifying 
charges,  this  disputed  question  of  fact  was  properly  referred 
to  the  jury.  .  The  only  fact  of  which  there  is  evidence  tend- 
ing to  show  that  defendant  was  informed,  is  the  indebtedness 
of  the  mortgagor  to  J.  &  T.  Davidson.  Upon  this  informa- 
tion, and  the  additional  fact  that  they  were  merchants  ad- 
vancing to  farmers,  and  doing  business  about  one  hundred 
and  fifty  yards  from  defendant's  place  of  business,  plaintiff 
claims  that  implied  notice  may  be  inferred.  It  can  not  be 
insisted  that  the  proximity  of  their  places  of  business  is  a 
fact  sufficient  to  put  defendant  on  inquiry  as  to  the  prior 
mortgage.  The  insufficiency,  for  this  purpose,  of  knowledge 
of  the  indebtedness  of  the  mortgagor,  was  expressly  decided 
in  Bell  t\  Tyson,  74  Ala.  353,  where  it  is  said:  "We  are 
aware  of  no  rule  of  law  which  makes  notice  of  the  existence 
of  a  debt  to  be  constructive  notice  of  a  secret  lien  created  by 
an  unrecorded  mortgage  by  which  such  debt  is  secured," 
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Whether  or  not  there  be  evidence  is  a  question  for  tl 
court;  its  sufficiency  is  a  question  for  the  jury.  When  thei 
is  a  want  of  evidence  to  prove  a  fact  material  to  plaintiff 
recovery,  the  court  should,  on  request  of  defendant,  instru 
the  jury  there  is  no  evidence  of  such  fact. — Tyree  v\  Lyo 
67  Ala.  1.  On  the  uncontradicted  evidence,  the  court  woul 
have  been  authorized,  in  the  absence  of  evidence  of  noti< 
to  the  counsel,  to  instruct  the  jury  to  find  the  issue  as  1 
notice  in  favor  of  the  defendant.  As  the  record  fails  to  di 
close  any  evidence  tending  to  show  information  of  fac 
sufficient  to  put  defendant  on  inquiry,  or  constructive  < 
actual  notice,  other  than  through  his  counsel,  the  cou 
should  have  instructed  the  jury  that  defendant  was  a  hoh 
fide  purchaser  without  notice,  unless  they  were  satisfied  tl 

*  mortgagor  informed  his  counsel  of  the  prior  mortgage.     Tl 

*  qualifying  charges  requested  by  defendant  should  have  be€ 
i                                        given.     Such  charges  are  the  only  means  by  which  a  pari 

may  protect  himself  against  the  misleading   tendencies  ai 
2  prejudicial  effects  of  a  charge  unsupported  by  any  evidenc 

I  The  second  charge  asked  by  plaintiff  is  to  the  foUowir 

effect:  If  defendant  had  no  notice  of  the  prior  mortgag 
fm  and  his  want  of  notice  was  the  result  of  that  want  of  dil 

,-^  gence  which  the  law  required  for  its  ascertainment;  then  1 

^  is  chargeable  with  notice,  and  can  claim  no  protection  again 

the  prior  mortgage.     The  charges  requested  by  defendac 
which  we  have  above  considered,  were  also  intended  to  qualii 
this  instruction,  and  the  foregoing  observations  apply, 
may  be  further  remarked,  that  the  charge  is  obnoxious 
the  objection,  that  it  refers  to  the  jury  a  question  of  law- 
what  diligence  in  making  inquiry   the  law   requires  of 
purchaser. — Drake  v.  State,  60   Ala.    62;  Riley   v.    Rile 
36  Ala.  496;  Thomason  r.  Odum,  31  Ala.  108. 

It  appears  that  the  mules  in  controversy  were  seized  und< 
a  writ  of  detinue,  brought  by  the  defendant  against  tl 
moii;gagor.  They  were  taken  possession  of  by  the  agent  \ 
defendant,  and  kept  on  the  plantation  upon  which  they  wei 
when  seized,  until  shortly  before  the  commencement  of  th 
suit,  when  they  were  removed  to  another  plantation  in 
different  county.  On  a  settlement  of  the  litigation,  tl 
mortgagor,  after  the  commencement  of  this  suit,  purchase 
fi'om  the  defendant  six  of  the  mules,  which  he  has  in  posse 
sion.  On  these  facts,  defendant  asked  the  court  to  charj 
the  jury,  that  he  was  not  liable  for  the  mules  returned  to  tl 
moiigagor.  If  defendant  had  committed  a  previous  coi 
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rsion,  on  which  this  action  is  founded,  his  sale  and  return 
the  mules,  after  the  commencement  of  suit,  does  not  re- 
)\e  the  conversion  of  its  toiiiousness. 
In  the  argument  of  the  cause  before  the  jury,  counsel  for 
aintiff  contended  that  they  had  the  right  to  infer,  from  the 
Hare  of  the  defendant  to  testify,  that  if  examined  he  would 
stify  that  he  had  notice  of  the  prior  mortgage.  To  meet 
is,  defendant  requested  the  court  to  instruct  the  jury,  that 
e  fact  that  defendant  had  not  been  examined  as  a  witness, 
no  evidence  that  he  had  any  notice  of  the  prior  mortgage. 
le  rule  in  such  case  is  thus  stated  by  Mr.  Wharton:  "The 
fusal  of  the  party,  under  any  circumstances,  to  testify  as 
any  facts  with  which  he  is  familiar,  must  lead  to  the  pre- 
mption  which  ordinarily  holds  against  a  party  who  with- 
Ids  explanatory  evidence  in  his  favor." — 1  Whart.  Ev. 
t86.  To  bring  a  party  within  the  operation  of  such  an 
favorable  presumption,  he  must  occupy  a  position  analo- 
us  to  that  of  a  party  who  withholds  clearer  and  more  sat- 
aetory  evidence  of  the  matter  in  dispute,  which  is  in  his 
wer  to  produce,  than  that  which  is  offered.  The  facts,  to 
lich  the  witnesses  on  the  pai*t  of  the  adverse  party  have 
itified,  must  be  apparently,  or  presumably,  within  his 
owledge.  When  the  evidence  is  conflicting,  or  circum- 
ntial,  and  it  appears  to  be  in  the  power  of  a  party  to  con- 
diet  or  explain,  a  presumption  can  and  should  be  indulged 
ainst  him,  if  he  should  fail  to  testify  without  satisfactory 
ison.  In  McGnr  v.  Adams,  65  Ala.  106,  after  declining 
decide  whether  an  unfavorable  presumption  should  be 
lulged  under  the  circumstances  last  stated,  the  court  said: 
lut  we  do  aflfirm  that  a  presumption  can  not,  and  ought 
L  to  be  indulged  against  a  party  who  does  not  introduce 
J  examine  himself  as  a  witness,  merely  to  support  the  un- 
itradicted  evidence,  favorable  to  him,  which  his  adversary 
reduces. "  Neither  should  such  presumption  be  indulged 
ainst  defendant  for  not  introducing  himself  to  disprove 
is  essential  to  plaintiff's  recovery,  which  he  has  failed  to 
ima  facie  establish.  He  may  remain  silent,  until  plaintiff 
3  shown  a  case  which  calls  upon  him  to  speak  in  denial  or 
planation. 

At  the  time  of  the  execution  of  the  mortgage,  the  mort- 
^or  and  the  counsel  of  defendant  only  were  present.  The 
fendant  had  no  knowledge  of  what  then  and  there 
3urred,  and  could  neither  contradict  nor  explain  the  testi- 
fy of  the  mortgagor.     The  utmost  to  which  he  could  have 
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testified  would  have  been,  that  his  counsel  never  communi- 
cated to  him  that  he  had  been  informed  of  the  prior  mort- 
gage. The  attorney  having  testified  that  he  was  not  so 
informed,  and  had  no  knowledge  of  it,  it  is  not  presumable 
that  he  made  such  communication  to  defendant;  and  it  may 
well  be  doubted  whether  such  negative  testimony  would  be 
admissible  in  mere  corroboration  of  the  attorney's  testimony. 
Under  the  circumstances,  no  unfavorable  presumption  should 
have  been  indulged  against  the  defendant,  especially  when 
it  was  shown  that  he  had  been,  several  days  prior,  and  was 
at  the  time  of  the  trial,  in  New  York. — Perkins  i\  Hifchcock\ 
49  Me.  468. 

We  have  examined  all  the  assignments  of  error  pressed  in 
the  argument.  Several  other  charges  were  asked  by  de- 
fendant, as  to  which,  without  considering  them  specially,  we 
remark,  that  they  are  either  misleading,  or  suppose  facts  as 
a  part  of  the  hypothesis  of  which  there  is  no  evidence,  or 
are  argumentative,  or  invade  the  province  of  the  jury. 

For  the  errors  mentioned,  the  judgment  is  reversed,  and 
the  cause  remanded. 


Chambers  v.  Seay. 

AcHon  by  Agent  against  Principal,  for  Seri:ices  rendered 
under  Power  of  Attorney  to  sell  Lands, 

1.  Misjoinder  of  cowHs. — Special  counts  in  case,  claiming  damages 
for  the  breach  of  a  duty  imposed  by  a  written  contract,  can  not  be 
joined  with  the  common  counts. 

2.  Statute  of  limitations,  in  defense  of  action  for  value  of  services  ren- 
dered.— Under  statutory  provisions  (Code,  §§  2615,  2618),  three  years  is 
the  bar  to  an  action  to  recover  the  reasonable  value  of  services  rendered 
under  a  written  contract. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  George  W.  Chambers  against 
John  L.  Seay,  and  was  commenced  on  the  24th  March,  1880. 
The  plaintiff  sought  to  recover,  under  the  complaint  as 
amended,  the  reasonable  value  of  services  rendered  by  him, 
as  agent  and  attorney  in  fact  for  defendant,  under  a  written 
contract  by  which  defendant  authorized  him  to  sell  a  tract  of 

Vol.  lxxxvii. 


Digitized  by 


Googk 


188S.]  OF  ALABAMA.  S69 

[Chambers  f.  i^eay.)  j      | 

land,  his  compensation  to  b^  "an  undivided  one- fourth 
interest  in  the  proceeds  of  sale/'  The  defendant  revoked 
the  agency  in  January,  1880,  and  aoou  afterwards  himself 
3old  the  property  for  $20,0(KJ,  The  contract  was  dated 
February  28,  1878,  and  was  signed  by  both  parties.  Its 
material  stipulations  are  set  out  in  the  former  rt^port  of  the 
case  (73  Ala.  372),  and  it  is  unnecessary  tt:*  repeat  them. 
Some  of  the  counts  in  the  com  pi  Mint  were  in  case,  as  decided 
by  the  court,  and  as  shown  by  the  former  report;  aud  these 
srere  struck  out  by  amendment,  after  demurrer  sustained. 
rhe  court  instructed  the  jury,  m  subBtance,  that  the  action 
Bras  barred  by  the  statute  of  limitations  of  three  years;  aud 
his  charge  is  here  assigned  as  error,  with  the  ruling  on  the 
iemurrer. 

Parsons  &  Parsons,  for  appellant, 

Cecil  Browne,  contra. 

McCLELLAN,  J. — The  first  three  counts  of  the  complaint 
ire  in  assumpsU^  claiming  for  money  due  by  account,  for 
noney  paid  at  the  request  of  the  defendant,  and  for  work 
md  labor  done  for  the  defendant,  respectively.  The  original 
■Qurth  count,  and  the  fifth  auil  Hixth,  respectively,  claim 
lamages  for  a  breach  of  duty  on  the   part  ot  the  defendant, 

he  alleged   duty  being   imposed  by   the  written  contract,  i       ; 

^hich  is  set  out,  and  each  of  thege   counts  is  essentially  in  f 

jase. — Myers  V.  Oilbert,  18  Ahi.  4(h;    WhiUhm  i\   J/.  ^  P.   '  * 

\at.  Bank,  64  Ala.  1.     The  sixth  atid  seventh   aseignments  1 

)f  demurrer,  taken  to  the  misjoinder  of  counts,  were,  there- 
:ore,  properly  sustained. — ChamhiTs  i\  Scay^lB  Ala.  379. 

2.  The  complaint^ha\dng  been  amended,  so  as  to  conform 
o  the  ruling  of  the  court  on  demurrer,  the  plaintiff  claimed 
in  the  oiiginal  counts,  and  on  the  amended  fourth  count,  the 
jum  of  five  thousand  dollars  as  by  account  for  money  paid, 
md  work  and  labor  done  at  the  request  of  the  defendant^ 
more  than  three  years  before  suit  brought.  The  general 
issue,  and  the  statute  of  limitations  of  three  years,  were 
pleaded.  The  effort  of  plaintiff  appears  to  have  been  to  bring 
bis  cause  of  action  within  subdivision  five  of  section  2015 
3f  the  Code  of  1886;  but  the  l>ill  of  exceptions,  which  pur- 
ports to  set  out  all  the  evidence,  shows  an  utter  failure  in 
this  effort.  On  the  contrary,  it  is  expressly  stated,  that  *4t 
WB8  and  is  conceded  by  plaintiff,  and  agreed  by  and  between 
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the  parties,"  that  the  action  was  not  upon  the  contract  of 
agency,  "but  was  and  is  a  suit  to  recover,"  not  money  loaned, 
nor  upon  a  stated  liquidated  account,  but  *'the  reasonable 
value  of  services  rendered  under  said  contract,"  &c.  It 
clearly  appears  that  these  services  were  rendered,  and 
plaintiffs  claim  to  be  recompensed  for  them  accrued,  more 
than  three  years  before  this  suit  was  instituted.  On  this 
state  of  pleadings  and  proof,  the  court,  at  the  request  in  writ- 
ing of  the  defendant,  correctly  charged  the  jury,  that  if  they 
believed  "the  evidence,  they  must  find  for  the  defendant  on 
account  of  the  bar  of  the  statute  of  limitations  of  three 
years."— Code,  §  2G18. 
Afl&rmed. 


Sheppard  i\  Sheppard. 

Sfaitdory  ProccedirKjs  for  Allot meid  of  Dower. 

1.  Petition  for  allotment  of  dourr;  averment  of  husband's  seizin. — Tn  a 
petition  for  the  allotment  of  dower,  an  averment  that  the  hnsband  "was 
seized  and  possessed"  <if  the  lands  described  is,  on  demurrer,  equiva- 
lent to  an  averment  that  he  was  seized  in  fee  (Code,  18S6,  §  1892 ;  1876, 
§22.32) ;  bntit  is  the  better  course  to  follow  the  language  of  the  statute. 

2.  Ri(jhi  of  dower y  as  alTec.ied  by  separate  estate. — In  estimating  the 
widow's  right  of  dower,  or  making  an  abatement  from  its  value,  on  ac- 
count of  a  separate  estate  held  by  her,  "exclusive  of  the  rents,  income 
and  profits"  (Code,  18%,  §§  2854-5;  1876,  §ri715-l()),  lands  allotted  to 
her  as  dower  in  the  estate  of  a  f  -rmer  husband  must  be  computed,  her 
interest  therein  being  an  estate  of  freehold,  and  more  than  a  mere  right 
to  the  rents,  income,  and  profits. 

3.  Assignment  of  dower  in  lands  chargeable  with  trust. — When  it  ap- 
pears that  the  lands,  in  which  an  allotment  of  dower  is  sought,  are 
chargeable  with  a  trust  in  favor  of  the  husband's  children  by  a  former 
marriage,  on  account  of  moneys  belonging  to  their  mother's  statutory 
estate,  which  were  invest*  d  or  used  by  him  in  the  purchase  of  the  lands, 
an  assignment  by  metes  and  bounds  would  be  unjust  (Code,  1886, 
§  1910;  1876,  §  2248),  an<l  the  court  should  decline  jurisdiction,  leaving 
the  parties  to  their  remedies  in  ecjuitv ;  but  the  mere  assertion  of  such 
a  claim  by  the  heirs,  without  any  evidence  to  support  it,  does  not  re- 
quire the  court  to  dismiss  the  petition. 

Appeal  from  the  Probate  Court  of  Cherokee. 
Heard  before  the  Hon.  Robert  E.  Savage. 

Watts  &  Son,  and  Buunett  &  Smyeu,  for  appellant.* 

Matthews  &  Daniel,  conircL 
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STONE,  C.  J.— The  appellant,  Martha  Sheppard,  filed  her 
stition  in  the  Probate  Court  praying  the  allotment  of  dower 
I  lands,  of  which,  as  the  petition  alleges,  her  late  husband, 
,  L.  W.  Sheppard,  was  "seized  and  possessed"  at  his  death, 
he  petition  was  contested  by  the  administrator,  and  the 
eirs  at  law  of  the  deceased  husband.  Contestants  assigned 
amerous  grounds  of  demurrer,  and  set  up  various  objec- 
ons  in  their  answer  to  the  petition,  and  many  questions 
■ose  during  the  hearing  as  to  the  allowance  or  disallowance 
:  testimony  offered ;  but,  with  our  view  of  the  case,  it  will 
)t  be  necessary  to  enter  into  a  consideration  of  these  vari- 
is  questions. 

Section  2232  of  the  Code  of  1876,  under  which  this  pro- 
leding  was  begun,  declares  that  the  widow  is  dowable:  Ist, 
;  all  lands  of  which  the  husband  was  seized  in  fee  simple 
iring  the  marriage ;  2d,  of  all  lands  of  which  another  was 
ized  in  fee  to  his  use;  3d,  of  all  lands  to  which,  at  the  time 

his  death,  he  had  a  perfect  equity,  having  paid  all  the 
irchase-money  thereof. 

The  averments  of  the  petition  do  not  bring  this  case  strictly 
ithin  any  one  of  these  definitions ;  but,  under  the  averments 

seizin,  evidence  was  admissible  to  show  that  such  seizin 
18  in  fee.  This  court  has  held  that  such  an  averment  of  the 
laracter  of  ownership  of  the  husband,  in  the  petition  for 
)wer,  was  sufficient. — Siiodyrass  v,  Clark,  44  Ala.  198. 
ill,  we  think  that,  in  a  statutory  proceeding  for  the  assign- 
ent  of  dower,  it  is  the  better  course  to  adopt  the  language 

the  statutes. 
One  of  the  grounds  of  objection  to  the  allowance  of  dower 

this  proceeding,  set  up  in  the  answer  of  contestants,  was, 
at  the  petitioner,  at  the  time  of  the  death  of  her  husband, 
id  a  separate  estate,  which  was  equal  to,  or  greater  in  value 
an  her  dower  interest  in  the  estate  of  her  late  husband. 
action  2715  of  Code  of  187G  provides,  that  "if  any  woman, 
L^-ing  a  separate  estate,  survive  her  husband,  and  such  sep- 
ate  estate,  exclusive  of  the  rents,  income  and  profits,  is 
[ual  to,  or  greater  in  value  than  her  dower  interest  and  dis- 
ibutive  share  in  her  husband's  estate,      .  .     she  shall 

)t  be  entitled  to  dower  in,  or  distribution  of  her  husband's 
tate."  It  appears  that  petitioner  had  been  a  widow  before 
ir  marriage  to  Sheppard,  and  dower  had  been  assigned  her 

her  former  husband's  estate.     In    the  effort  to  show  the 
due  of  petitioner's  separate  estate,  much  testimony  was  of- 
red  by  contestants  as  to  the  value  of  the  dower  lands  as- 
86 
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signed  petitioner   as   widow  of  her   former   husband.     W 
need  not  pass  absolutely  on  this  question;  but   an  estate  i 
dower  is  a  freehold,  and,  it  would  seem,  must  be  classed  a 
more  than  a  right  to  the  rents,  income  and  profits.     It  is 
marketable  estate  in  the  lands. 

Another  objection  urged  in  the  answer  of  contestants,  t 
the  allowance  of  the  petition,  was,  that  an  undivided  intei 
est  in  the  larger  part  of  the  lands  in  which  dower  was  sough 
belonged  to  the  estate  of  Martha  M.  Sheppard,  the  forme 
wife  of  J.  L.  W.  Sheppard,  and  mother  of  the  contestin 
heirs ;  and  evidence  was  introduced,  prima  facie  sufficien 
to  show  that  two  thousand  dollars  of  the  statutory  separai 
estate  of  said  Martha  M.  Sheppard  had  been  invested  by  th 
said  J.  L.  W.  Sheppard  in  the  purchase  of  this  land,  in  whic 
dower  was  sought  by  the  petitioner.  Section  2248  of  tt 
Code  of  1876  provides,  that  ''when  land  out  of  which  dowe 
is  demanded  has  been  alienated  by  the  husband,  and  froi 
improvements  made  by  the  alienee,  or  from  any  other  caus 
an  assignment  by  metes  and  bounds  would  be  unjust,  tl 
judge  of  probate  must  decline  jurisdiction,  and  applicatic 
must  be  made  to  the  court  of  chancery."  In  ThvasJier 
Pinckard,  23  Ala.  621,  this  court  said:  ''The  Probate  Coui 
being  one  of  limited  jurisdiction,  can  only  allot  dower  in  tl 
mode  pointed  out  by  statute ;  and  where  the  decree  has  to  1 
moulded  so  as  to  meet  the  justice  of  the  case,  arising  fro 
the  peculiar  circumstances,  a  court  of  chancery  alone  hi 
power  to  make  the  proper  decree."  If  it  be  shown  that  ai 
portion  of  the  statutory  separate  estate  of  Martha  M.  She 
pard  had  been  invested  in  the  purchase  of  the  lands,  out 
which  the  petitioner  seeks  to  be  endowed,  there  is  a  resul 
ing  or  constructive  trust  in  favor  of  the  heirs  of  said  Marti 
M.  Sheppard,  the  contestants  here,  which  the  Probate  Con 
has  no  jurisdiction  to  determine.  Courts  of  equity  enterta 
concurrent  jurisdiction  with  the  Probate  Court  in  the  assig 
ment  of  dower,  and  only  in  a  court  of  equity  could  the  righ 
of  all  parties,  in  such  a  case,  be  adjudicated. —  Wood  v.  Mo 
gan,  56  Ala.  397. 

We  do  not  wish  to  be  understood  as  holding  that  eve 
suggestion  of  adverse  claim  or  interest  should  devest  t 
jurisdiction  of  the  Probate  Court  in  proceedings  for  the  » 
signment  of  dower.  What  w^as  said  by  this  court  in  Bulla 
V.  JoJnis,  84  Ala.  70,  in  a  somewhat  analogous  proceeding 
the  Probate  Court,  we  think  applicable  here.  The  advei 
claim  must  be  bona  fide.  If,  on  investigation,  it  is  clear 
Vol.  lxxxvii. 
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the  Probate  Court  that  there  is,  in  reality,  no  such  adverse 
claim  as  is  asserted,  it  may  proceed  to  hear  the  application; 
but,  if,  during  the  pendency  or  trial  of  the  petition,  it  is 
made  known  to  the  court  that  there  is  a  substantial  adverse 
claim  asserted,  or  the  court  entertains  serious  doubts  as  to 
such  adverse  claim,  the  court  should  decline  further  juris- 
diction of  the  matter.  With  the  evidence  in  this  case,  we 
can  not  hold  that  the  Probate  Court  erred  in  refusing  to  en- 
tertain jurisdiction  of  the  appellant's  petition. 
Affirmed. 


Manning  v.  Maroney. 

Aciion  on  Bill  of  Exchange^  by  Indorsee  against  Drawer. 

1.  Error  without  injury ^  in  susiaining  demurrer  to  special  plea, — The 
sustaining  of  a  demurrer  to  a  special  plea,  if  erroneous,  is  error  without 
injury,  when  the  same  defense  was  equally  available  under  the  general 
issue,  which  was  also  pleaded. 

2.  Wfien  sworn  plea  is  necessary. — In  an  action  on  a  bill  of  exchange 
by  an  indorsee  against  the  drawer,  the  indorsement  to  plaintiff,  or  his 
ownership,  not  being  denied  by  plea  verified  by  affidavit  (Code,  §§  2676, 
2770),  the  validity  of  the  transfer  can  not  be  questioned,  and  the  bill  is 
admissible  as  evidence. 

3.  Admissibility  of  bill  as  evidence;  jrreliminary  proof  of  demand,  pro- 
testy  and  notice;  mutilation  by  identifying  marks, — In  an  action  on  a  bill  of 
exchange,  the  bill  is  admissible  as  evidence  without  preliminary  proof 
of  demand,  protest,  and  notice  of  dishonor,  or  a  waiver  thereof,  these 
facts  being  matter  of  defense ;  and  it  is  not  rendered  inadmissible  as  evi- 
dence on  the  ground  of  mutilation,  because  of  identifying  marks  as  an 
exhibit  to  a  deposition,  written  by  the  commissioner. 

4.  Instructions  to  drawee  not  to  pay;  secondary  evidence  of  letter  beyond 
jurisdiction  of  the  court. — In  an  action  by  an  indorsee  against  the  drawer 
of  a  bill  of  exchange,  who  pleads  the  failure  to  give  him  due  notice  of 
dishonor,  a  letter  written  by  him  to  the  drawees,  instructing  them  not  to 
pay  the  bill,  is  admissible  as  evidence ;  and  the  letter  f)eing  addressed 
to  the  drawees  at  their  place  of  business  in  another  State,  and  therefore 
presumptively  beyond  the  jurisdiction  of  the  court,  secondary  evidence 
of  ita  contents  may  be  adduced  by  the  plaintiff,  without  accounting  for 
its  non -production. 

6.  Demand  and  notice;  averment  and  proof  of. — It  has  been  long  set- 
tled as  a  rule  of  pleading  and  evidence,  that  facts  which  excuse  demand 
and  notice  are,  in  law,  deemed  proof  of  such  demand  awl  notice ;  con- 
sequently, an  averment  of  demand  and  notice  is  proved  by  evidence  of 
facts  showing  a  waiver  thereof. 

6.     Waiver  of  protest  and  notice  of  dishonor. — If  the  drawer  of  a  bill 
instructs  the  drawee  not  to  pay  it,  this  dispenses  with  the  necessity  of 
protest  and  notice  of  dishonor. 
'  7.    Set-off  against  commercial  paper, — By  express  statutory  provision 
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(Code,  ^  2684),  a  bill  of  exchange,  or  other  commercial  paper, 
tiated  for  value  before  maturity,  is  not  subject  to  set-oflf. 

8.  Set-off  of  partnerMp  and  individual  demands, — In  an  action  by  ai 
indorsee  against  the  drawee  of  a  bill  of  exchange,  a  demand  due  fron 
the  payee  to  a  partnership  of  which  the  defendant  is  a  member,  if  avail 
able  as  a  set-off  in  any  case,  is  not  so  available  without  proof  that  th< 
other  partners  consented  to  such  use  of  the  claim,  and  that  plaintiff  ha( 
knowledge  of  their  consent ;  and  consent  given  at  the  tri^l  can  not  re 
late  back. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  Frank  M.  Maroney,  agains 
William  Manning,  and  was  commenced  on  the  17th  Janu 
ary,  1877.  The  action  was  founded  on  a  bill  of  exchange 
for  $90,  drawn  by  the  defendant  on  Hill,  Fontaine  &  Co. 
Memphis,  Tennessee,  dated  October  23d,  1886,  and  payabh 
to  the  order  of  LaFayette  Maroney,  by  whom  it  was  indorsee 
to  plaintiff.  The  complaint  contained  a  special  count  on  the 
bill,  alleging  that  it  was  not  paid  or  accepted  on  presenta 
tion  and  demand,  the  defendant  having  notified  the  draweei 
not  to  pay  it;  and  the  common  counts  were  added.  Th( 
court  overruled  a  demurrer  to  the  special  count,  and  sustainec 
a  demun*er  to  the  defendant's  second  plea,  which  averrec 
that  "said  bill  was  not  in  any  manner  presented  to  the  drawees 
for  acceptance  and  payment  by  them,  nor  has  said  defendant 
the  drawer  of  said  bill,  ever  received  any  legal,  proper,  anc 
sufficient  notice  of  the  non-acceptance  and  non-paymen 
thereof;"  and  issue  was  joined  on  the  pleas  of  non  assinnp 
sit  and  set-off. 

On  the  trial;  as  the  bill  of  exceptions  shows,  when  i]n 
plaintiff  offered  the  bill  in  evidence,  the  defendant  objectec 
to  its  admission,  (1)  because  it  did  not  appear  on  its  face  t< 
be  the  property  of  the  plaintiff;  (2)  because  it  "has  been  de 
faced  or  mutilated,"  on  account  of  words  written  on  it  by  th< 
commissioner  who  took  the  deposition  of  one  of  the  drawees 
identifying  it  as  an  exhibit;  (3)  because  there  was  no  proo 
that  it  ever  had  been  presented  to  the  drawees  for  acceptance 
or  payment;  (4)  because  there  was  no  proof  of  notice  to  the 
defendant  of  the  dishonor  of  the  bill.  The  court  overrulec 
these  several  objections,  and  the  defendant  excepted.  The 
plaintiff  offered  in  evidence  the  deposition  of  N.  Fontaine 
one  of  the  drawees  of  the  bill,  taken  on  interrogatories 
The  third  interrogatory  asked  the  witness  to  examine  the  bill 
annexed  as  an  exhibit,  "and  state  whether  or  not  said  papei 
was  ever  presented  to  Hill,  Fontaine  &  Co.  for  payment  oi 
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acceptance;  and  if  it  was,  give  the  time,  place,  and  by 
whom  ?"  The  witness  answered,  that  the  bill  was  sent  to 
them  in  a  letter  by  J.  G.  Winston,  plaintiff's  attorney,  "for 
remittance,  and  was  returned  to  him  by  us,  by  letter  of  No- 
vember 18th,  1886,  as  Hill^  Fontaine  &  Co,  hud  been  in- 
stnicfedy  by  letter  from  William  Maiming,  not  to  paij  the 
samey  The  defendant  objected  to  the  italicized  words,  and 
moved  to  exclude  them  as  evidence,  "because  they  were  not 
responsive  to  the  interrogatory,  and  were  in  relation  to  the 
contents  of  a  written  instrument,  the  loss  of  which  was  not 
accounted  for."  The  court  overruled  the  objections,  and  the 
defendant  excepted.  The  plaintiff  introduced  Thos.  J. 
Ckxjhran  as  a  witness,  who  was  a  member  of  the  firm  of 
Jordan,  Manning  &  Co.,  and  who  testified,  that  he  wrote  a 
letter  to  Hill,  Fontaine  <fe  Co.,  at  the  instance  of  the  defend- 
mt,  instructing  them  not  to  pay  said  bill ;  but  he  did  not 
recollect  whether  he  signed  the  defendant's  name  to  the  let- 
ter, or  whether  the  defendant  himself  signed  it.  The  de- 
fendant himself,  being  called  as  a  witness  by  plaintiff,  ad- 
mitted that  he  had  instructed  Cochran  to  write  a  letter  to 
Hill,  Fontaine  &  Co.,  telling  them  not  to  pay  the  bill;  but 
tie  objected  to  the  admission  of  this  evidence,  because  the 
etter  was  not  produced,  nor  its  absence  accounted  for;  and 
ae  excepted  to  the  overruling  of  his  objections. 

The  defendant  offered  in  evidence,  under  the  plea  of  set- 
)ff,  an  account  for  $13.84,  in  favor  of  Jordan,  Manning  & 
[k>.,  against  said  LaFayette  Maroney,  the  payee  of  the  bill, 
lue  November  13th,  1886;  and  a  note  for  §85.60,  executed 
vf  said  L.  Maroney  to  said  firm,  dated  December  28th,  1885, 
md  due  one  day  after  date.  The  defendant  proved  that 
hese  claims  were  unpaid,  and  said  T.  J.  Cochran  testified  in 
lis  behalf,  that  defendant  was  a  member  of  said  firm  at  that 
ime,  "and  had  the  permission  and  consent  of  all  the  mem- 
bers of  said  firm  to  use  said  note  and  account  as  a  set-off 
Lgainst  this  action."  The  plaintiff  himself,  while  testifying, 
itated:  "Before  I  bought  said  bill  of  exchange  from  my 
brother,  I  knew  that  he  was  indebted  to  said  Jordan,  Mau- 
ling &  Co.,  and  had  been  to  see  them  twice  about  his  indebt- 
edness." On  this  evidence,  the  court  inbtructed  the  jury, 
i;hat  unless  the  defendant  held  and  owned  said  note  and  ac- 
count prior  to  the  indorsement  of  said  bill  of  exchange  to  the 
plaintiff,  and  the  plaintiff  knew,  at  or  before  the  transfer 
md  indorsement  of  said  bill  to  him,  of  said  indebtedness  by 
LaFayette  Maroney  to  Jordan,  Manning  &  Co.,  and  that  the 


i 


Digitized  by 


Google 


566  SUPREME  dOtJRT  [Dec.  Term, 

[Manning  v.  Maroney.] 

defendant  owned  the  same, — then  the  defendant  was  not  en- 
titled to  claim  the  same  as  a  set-ofiP  in  this  action."  The 
defendant  excepted  to  this  charge,  and  he  here  assigns  it  as 
error,  with  the  refusal  of  several  charges  asked  by  him, 
which  it  is  unnecessary  to  set  out,  and  the  other  rulings 
above  stated. 

LusK  <fe  Bell,  for  appellant. 

Jno.  G.  Winston,  Jr.,  and  Watts  &  Son,  contra. 

SOMEEVILLE,  J.— 1.  The  defense  set  up  in  the  sec- 
ond plea — viz.,  a  failure  to  present  the  bill  sued  on,  and  to 
give  due  notice  of  dishonor — was  equally  available  under  the 
plea  of  the  general  issue,  and  the  record  shows  that  the  de- 
fendant had  the  full  benefit  of  it  on  the  trial  of  the  cause. 
Sustaining  the  plaintifiP's  demurrer  to  this  plea  is,  for  this 
reason,  error  without  injury,  if  error  at  all. — Phoenix  Ins, 
Co.  V.  Moog,  78  Ala.  284. 

2.  The  objection  interposed  to  the  admission  in  evidence 
of  the  bill  of  exchange  described  in  the  complaint,  was  not 
well  taken.  The  instrument  was  averred  to  be  the  property 
of  the  plaintiff,  transferred  to  him  by  the  indorsement  of  the 
payee ;  and  there  was  no  sworn  plea,  denying  the  fact  of 
ownership.  The  validity  of  such  transfer  could  not,  there- 
fore, be  raised  under  the  plea  of  the  general  issue. — Code, 
1886,  §§2676,  2770;  Eule  of  Practice,  No.  29,  p.  810, 
Code  (i886) ;  Agee  t\  Medlock,  25  Ala.  281.  The  averment 
that  the  bill  was  indorsed  to  plaintiff  by  the  payee  is  tan- 
tamount to  an  averment  of  the  personal  identity  of  the  in- 
dorsee, F.  M.  Maroney,  and  the  plaintiff  Frank  M.  Maroney. 

3.  There  was  nothing  in  the  objection,  that  the  paper 
was  mutilated,  because  of  the  memorandum  indorsed  on  it 
by  the  commissioner  for  the  purpose  of  identification,  when 
it  was  attached  as  an  exhibit  to  the  deposition  of  the  witness 
Fontaine ;  nor  in  the  suggestion  that  preliminary  evidence  of 
demand,  protest,  and  notice  of  dishonor,  or  waiver  of  them, 
should  first  have  been  offered,  before  offering  the  paper. 
This  was  mere  matter  of  defense,  not  necessary  to  be  nega- 
tived by  anticipation  on  plaintiff's  part  before  introducing 
the  paper.  The  execution  of  the  paper  by  the  drawee, 
moreover,  was  suflSciently  proved,  and  it  was  admissible  under 
the  other  counts  of  the  complaint. 

4.  The  contents  of  the  letter,  written  by  order  of  the  de- 
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fendant,  Manning,  to  the  drawees  of  the  bill,  Hill,  Fontaine 
&  Co.,  instructing  them  not  to  pay  the  bilL  was  pro[)orly  ad- 
mitted in  evidence.  We  discover  nothing  in  the  rec^ird  in- 
troduced on  this  point  not  entirely  relevant  The  drfiweea 
resided  in  Memphis,  Tennessee,  and  the  letter  was  received 
by  them  there.  Presumptively,  it  continued  to  remain  out 
of  the  jurisdiction  of  the  court,  and  was  in  Tenneseee  at  the 
time  of  the  trial.  If  the  contrary  was  true,  it  sht>u!d  have 
been  proved  by  the  defendant.  Where  a  paper  is  beyond 
the  jurisdiction,  its  contents  can  be  jiroved  by  secondary 
endence  without  proving  its  loss  or  destructicm. —  Youuq  \\ 
East  Ala,  Railway  Co.,  80  Ala.  100;  f:ifiotf  r.  Df^ilu^  Jk 
376;  Gordon  v.  Tweedy,  74  Ala.  232. 

5-6.  It  is  objected  that  the  statement  as  to  tho  contents 
of  the  letter,  which  was  disclosed  by  the  witnesB  Fontaine  in 
bis  deposition,  was  not  responsive  to  the  third  interrogatory, 
ander  which  it  was  introduced.  The  inquiry  made  by  this 
interrogatory  was,  whether  the  bill  in  suit  had  ever  been 
'"presented"  to  the  drawees  *'for  payment  or  acceptance." 
The  answer  shows  both  a  presentation,  and  crctK^r  for  non- 
payment— viz.,  a  specific  instruction  of  tlie  drawer  ittfl  to 
\Kiy,  The  rule  is  settled  as  one  of  pleading  and  evidence, 
and  was  long  ago  announced  in  this  State,  that  facts  which 
excuse  demand  and  notice  will,  in  law,  be  deemed  proof  of 
3uch  demand   and  notice.     Allegation   oi  these   facts  may, 

therefore,  be  proved  by  any  fact   showing  a  waiver  of  them,  I      j 

iemand  and  notice,  and  waiver  of  them,  being  in  law  equiv-  \ 

ilent  of  each  other. — Kennon  v.  McRea,  7  Port.  175;  Shir-  ^' 

ley  V.  Fellows,  9  Port   300;  Spann   v.    Bfdfzcll,    40    Amer.  ( 

Dec.  Sid]  Hibbard  t\  Russell,  41  lb.  I'ii^l  The  answer  of 
the  witness,  in  this  view  of  the  law,  was  res^wnaive.  and  as 

such  admissible,  because  the  answer  showed  a  go4>d  excuse  ^1 

for  failure  to  give   notice  of  dishonor   to   the  (lefemlant  as  14 

drawer.  "If  the  drawer  of  a  bill  or  draft  countermands  pay- 
ment, he  thereby  dispenses  with  presentment  and  notice  of 
dishonor  to  himself.  So,  if  he  informs  the  payee  that  he 
has  withdrawn  the  funds  against  w^hich  the  bill  is  drawn." 
3  Randolph  on  Com.  Paper,  §  1385;  2  Daniel  Neg.  Instr., 
§§  1105,  1147;  Byles  on  Bills,  286,  29a;  Jacks  i\  Dandn, 
3  E.  D.  Smith,  558. 

This  instruction  not  to  pay,  by  which  the  drawer  brought 
dishonor  on  his  own  paper,  was  equally  a  got  id  excuse  for 
failure  to  protest  the  bill ;  the  rule  being  that,  generally, 
whatever  will  in  law  excuse,  or  amount  to  a  waiver  of  notice 
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of  dishonor,  will  equally  excuse  protest. — 3  Rand.  Com. 
Paper,  §§  1148,  1161,  In  such  cases,  the  drawer,  being 
the  real  debtor,  and  having  knowledge  of  the  fact  in  advance 
that  payment  will  be  refused  by  the  drawee,  by  reason  of 
his  countermand,  can  suffer  no  injury  from  the  alleged  neg- 
ligence of  the  holder. — Campbell   v.    Webster,  2  C.  B.  258. 

7-8.  The  instructions  of  the  court  as  to  the  set-off  were 
correct.  The  bill  was  commercial  paper,  and  being  nego- 
tiated for  value  before  maturity,  was  not  subject  to  set-off 
or  recoupment,  by  the  express  provisions  of  the  statute. 
Code,  1886,  §  2684;  Bankv,  Poehu'iz^  61  Ala.  147.  In  any 
event,  unless  the  defendant.  Manning,  was  the  owner  of  the 
cross  demands,  prior  to  the  indorsement  of  the  bill  of  ex- 
change to  the  plaintiff,  and  this  fact  was  known  to  the  plain- 
tiff before  he  acquired  title  to  the  bill,  the  set-off  would  not 
be  available  in  an  action  on  the  bill,  as  in  the  present  suit. 
The  note  and  account  claimed  by  the  defendant  as  a  set-off, 
were  the  propei-ty  of  Jordan,  Manning  &  Co.,  a  partnership 
of  which  defendant  was  a  member.  They  were  due  by  La- 
Fayette  Maroney,  the  payee  and  indorser  of  the  bill,  not  by 
the  defendant.  As  against  such  payee,  they  were  not  a 
legal  set-off  at  the  time  of  the  indorsement,  for  want  of  mu- 
tuality. — Cannon  i\  Lindsey,  85  Ala.  198,  and  cases  theip 
^  cited.     And  admitting  that  a   partnership  demand  against 

the  plaintiff  in  an  action  may,  by  consent  of  all  the  partners, 
*%  be  set  off  against  a  demand  by  the  plaintiff  against  an  indi- 

vidual partner,  that  principle  can  have  no  application  here, 
because  it  does  not  appear  that  there  was  any  consent  of  the 
partners  to  such  use  of  their  claim  before  the  assignment  of 
it  to  defendant,  and  that  the  plaintiff  knew  of  such  consent, 
even  if  that  would  avail.  The  consent  given  at  the  trial  can 
not  relate  back  to  the  date  of  the  assignment,  so  as  to  make  the 
set-off  good  against  the  assignor;  and  unless  it  was  good 
against  him,  it  can  not  be  so  against  the  defendant,  not  being 
his  debt,  and  the  paper  sued  on  being  governed  by  the  com- 
mercial law. — Jones  i\  Blair,  57  Ala.  457;  Code,  §§  2684, 
1765;  MvKenzle  v.  Hunt,  32  Ala.  494. 

The  charge  given  by  the  court  recognized  these  principles, 
while  the  instructions  refused,  on  request  of  the  defendant, 
either  ignored,  or  were  in  direct  conflict  with  them. 

The  rulings  of  the  court  are  free  from  error,  and  the 
judgment  is  affirmed. 
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8wanii  <&  BlUupsi;.  Gaston.  ^  ^ 

Ejectment  by  Trustees  far  Railroad  Lands.  U  Jf?! 

1.  Deed  of  railroad  corporation,  executed  by  agent, — A  conveyance  of  ll^-ffl' 
lands  which  belonged  to  the  Alabama  &  Chattanooga  Railroad  Com-  87  M9| 
pany,  executed  by  J.  C.  Stanton  as  general  superintendent  and  attor-  "  ?^'l 
ney  in  fact,  without  written  authority  from  the  board  of  directors,  or  j^  ^ 
other  governing  body  of  that  corporation,  passed  no  legal  title  or  estate, 
as  against  the  corporation,  or  the  trustees  who  succeeded  to  its  rights; 
but  Kt  would  constitute  color  of  title,  under  which  a  title  might  be  ac- 
quired by  possession  held  long  enough  to  eflfect  a  statutory  bar.  |"87  'se» 

2.  Congressional  grant  of  lands  in  aid  of  railroads;  title  of  State,  and  (lae  8M; 
statute  of  limitations  against. — Under  the  acts  of  Congress  granting  lands  i  g^^IT^ 
to  the  State  of  Alabama  in  aid  of  certain  railroads  (11  U.  S.  Stat,  at  (aiae  3?|/ 
large,  p.  17;  16/6.  45) ,  as  heretofore  construed,  the  legal  title  to  the  Tgr~6^ 
lands  granted  at  once  vested  in  the  State,  for  the  use  and  benefit  of  the  |1«_W4 
designated  railroad  companies;  and  it  continued  in  the  State,  except  as 

to  the  lands  sold  during  the  construction  of  the  road  in  continuous  sec- 
tions of  twenty  miles,  until  the  construction  of  the  road  was  completed ; 
and  while  the  title  thus  continued  in  the  State,  the  statute  of  limita- 
tions did  not  begin  to  run  in  favor  of  an  adverse  possessor  under  color 
of  title. 

3.  Same;  lands  allotted  to  Alabama  tl-  Chattanooga  Railroad  Company; 
statute  of  limitations  against  trustees. — The  lands  allotted  to  the  two 
railroad  companies  which  were  consolidated  into  the  Al.ibama  &  Chat- 
tanooga Railroad  Company  having  been  conveyed  bv  it  to  the  State, 
before  the  completion  of  the  road,  by  mortgage  dated  March  2d,  1870, 
the  legal  title  remained  in  the  State,  notwithstanding  the  completion 
of  the  road  in  May,  1871,  until  the  lands  were  conveyed  by  it  to  Swann 
and  Billups,  as  trustees  for  the  railroad  company,  by  deed  dated  Feb- 
ruary 8th  1877;  and  the  statute  of  limitations  did  not  begin  to  run 
against  said  trustees  until  that  time. 

4.  Conveyance  (or  mortgage)  of  lands;  title  afterwards  acquired. — A 
railroad  company  may  convey  by  mortgage  property  to  be  afterwards 
acquired ;  and  if  it  conveys  lands  to  which  it  has  only  an  equitable 
title,  but  to  which  it  afterwards  acquires  the  legal  title,  that  title  at 
once  enures  to  the  grantee,  or  mortgagee,  both  by  the  express  words  of 
the  instrument,  and  by  the  statutory  words  of  warranty,  grant,  bargain, 
sell  and  convey. 

5.  Statute  of  limitations  against  State. — On  general  principles,  a  stat- 
ute of  limitations  does  not  apply  to  the  State,  unless  it  is  expressly 
named  or  included,  nor  can  possession  be  adverse  to  it;  and  by  express 
statutory  provision  (Code,  §  2613;,  twenty  years  is  the  limitation  of  an 
action  against  the  State. 

Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  vp^as  brought  by  John  Swann  and  John  A. 
Billups,  against  James  L.  Gaston,  to  recover  the  possession 
of  a  tract  of  land,  described  as  the  south-west  quarter  of  the 
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north-west  quarter  of  section  17,  township  11,  range  7  east, 
containing  forty  acres;  and  was  commenced  on  the  13th 
July,  1885.  The  land  sued  for  was  embraced  in  the  grant 
of  lands  to  the  State  of  Alabama,  by  act  of  Congress  approved 
June  3d,  1856,  in  aid  of  certain  railroads  therein  mentioned; 
and  it  was  included  in  the  lands  afterwards  set  apart  and  al- 
lotted by  the  State  to  the  two  railroad  companies  which  were 
consolidated  into  the  Alabama  &  Chattanooga  Kailroad  Com- 
pany. The  plaintiffs  claimed  the  land  under  the  deed  exe- 
cuted to  them,  as  trustees,  by  Governor  Houston,  in  the 
name  of  the  State,  dated  February  8th,  1877 ;  while  the  de- 
fendant claimed  under  a  conveyance  executed  to  him,  in  the 
name  of  said  railroad  company,  ''by  J.  C.  Stanton,  general 
superintendent  and  attorney  in  fact,"  which  was  dated 
November  1st,  1870,  and  recited  the  payment  of  $100  as  its 
consideration;  and  he  pleaded  adverse  possession  and  the 
statute  of  limitations.  The  several  acts  of  Congress,  and 
the  acts  of  the  General  Assembly  relating  to  these  lands, 
with  the  conveyances  under  which  each  party  claimed,  were 
in  evidence;  but  it  is  not  necessary  to  set  them  out,  nor  to 
state  their  contents,  as  the  material  facts  are  stated  in  the 
opinion  of  the  court.  On  all  the  evidence  adduced,  the 
court  charged  the  jury,  on  request,  that  they  must  find  for 
the  defendant,  if  they  believed  the  evidence.  The  plaintiffs 
excepted  to  this  charge,  and  they  here  assign  it  as  error. 

S.  F.  Rice,  for  appellants,  cited  Ware  v,  Swann  &  Bil- 
lups,  79  Ala.  330;  Wright  v,  Rosebemj,  121  U.  S.  488 
Jackson  v.  Vail,  7  Wend.  125 ;  Wilson  v,  Hudson,  8  Yerg. 
398;  Thomas  v.  Hatch,  3  Sumner,  170;  4  How.  U.  S.  169 
Kennedy  v,  Toivnsley,  16  Ala.  246;  Hartley  v.  Hartley, 
3  Metc^Ky.  56;  Farley  v.  Smith,  39  Ala.  38;  58  Iowa,  621 
13  Wall.  92;  75  Mo.  272;  61  Mo.  329 ;  20  W.  Va.  485 
97  U.  S.  497. 

E.  A.  D.  DuNLAP,  contra,  cited  Stcann  &  Billups  t\  Lind- 
sey,  70  Ala.  507;  Ware  t\  Swann  &  Billups,  79  Ala.  330; 
Barclay  V.  Smiih,  66  Ala.  230. 

CLOPTON,  J. — Appellants'  title  to  the  land,  to  recover 
which  they  bring  the  action  of  ejectment,  had  its  origin  in 
the  act  of  Congress  of  June  3,  1856,  by  which  there  was 
granted  to  the  State  of  Alabama,  for  the  purpose  of  aiding 
in  the  construction  of   certain  railroads,  "every   alternate 
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section  of  land  designated  by  odd  numbers,  for  six  sections 
in  width  on  each  side  of  each  of  said  roads,"  with  a  reserva- 
tion of  any  sections,  or  parts  of  sections,  which  had  been  sold 
by  the  United  States,  or  to  which  the  right  of  pre-emption 
had  attached.  If  the  roads  were  not  completed  within  ten 
years,  the  lands  unsold  reverted  to  the  United  States. — 11  U. 
S.  Stat  at  Large,  17.  Under  authority  conferred  by  the 
act,  the  legislature,  by  joint  resolutions,  assigned  the  lands, 
granted  for  the  purpose  of  constructing  a  railroad  from  the 
North-East  to  the  South- Western  portion  of  the  State,  to 
the  North-East  and  South- West  Alabama,  and  the  Wills 
Valley  Eailroads,  respectively. — Acts  1857-8,  p.  430.  These 
roads  were  not  completed  within  the  time  prescribed.  By 
an  act  of  the  General  Assembly,  they  were  consolidated  and 
incorporated  by  the  name  of  the  "Alabama  and  Chattanooga 
Railroad  Company ;"  and  all  the  franchises,  rights  and  immu- 
nities granted  or  pertaining,  and  property  belonging  to  either 
of  the  companies,  were  vested  in  the  consolidated  company. 
Acts,  1868,  207.  By  an  act  of  Congress,  approved  April 
10,  1869,  the  grant  made  by  the  act  of  June  3,  1856,  was 
revived  and  renewed,  subject  to  all  the  conditions  and  re- 
strictions contained  in  the  latter  act,  except  that  three  years 
from  the  passage  of  the  act  were  allowed,  within  which  to 
complete  the  roads. — 16  U.  S.  Stat,  at  Large,  45.  The  Ala- 
bama &  Chattanooga  Railroad  was  completed  May  17,  1871, 
and  became  entitled  to  the  lands. 

The  defendant  entered  into  possession  of  the  land  sued 
for,  about  November  1,  1870,  under  a  deed  executed  in  the 
name  of  the  Alabama  &  Chattanooga  Railroad  Company,  by 
J.  C.  Stanton,  general  superintendent  and  attorney  in  fact, 
and  has  been  in  possession  ever  since,  claiming  in  his  own 
right.  There  being  no  eviden3e  of  any  written  authority 
from  the  governing  body  of  the  company,  for  which  Stanton 
purported  to  act  as  agent,  to  execute  the  deed,  it  conveyed 
no  legal  title  or  estate  to  defendant. — Siandifer  t\  Sican, 
78  Ala.  88.  This  was  admitted  on  the  trial,  and  the  deed 
was  relied  on  only  as  color  of  title,  to  show  the  character  and 
extent  of  defendant's  possession.  His  contention  is,  that  his 
continuous  adverse  possession  martured  into  a  title  by  opera- 
tion of  the  statute  of  limitations  of  ten  years.  The  suit  was 
commenced  July  13,  1885.  The  material  question  is,,  at 
what  time  did  the  statute  begin  to  run  against  plaintiffs' 
cause  of  action. 

Further  statement  of  the  provisions  of  the  congressional 
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acts,  and  re-discassion  of  their  construction,  is  unnecessary. 
The  material  provisions  will  be  found  stated  in  Swann  v, 
Lindsey,  70  Ala.  507,  where  the  acts  were  fully  considered 
and  construed.  The  construction  was,  that  under  the  pro- 
visions of  the  act  of  June  3,  1856,  the  State  had  absolute 
power  to  sell  one  hundred  and  twenty  sections  included 
within  a  continuous  length  of  twenty  miles  of  the  road;  and 
when  the  Governor  certified  to  the  Secretary  of  the  Interior 
that  any  twenty  continuous  miles  of  the  road  was  completed, 
to  sell  another  one  hundred  and  twenty  sections  included  in 
a  continuous  length  of  twenty  miles ;  and  so,  from  time  to 
time,  until  the  road  was  completed ;  that  sales  made  in  pur- 
suance of  these  provisions  vested  in  the  purchaser  all  title 
of  both  the  Federal  and  State  Governments,  whether  or  not 
the  road  was  completed;  and  on  the  completion  of  the  road 
within  the  prescribed  time,  the  indefeasible  ownership  of 
the  unsold  lands  vested  in  the  State,  or  its  appointee.  This 
construction  was  followed  and  re-aflirmed  in  the  subsequent 
cases  of  Siandifer  v.  Swann,  78  Ala.  88,  and  Warev,  Swann, 
79  Ala.  330.  The  conclusion  reached  in  each  of  these  cases 
was,  that  the  act  of  Congress  operated  a  grant  in  pnrsenU  to 
^  the  State,  until  the  completion  of  the  road.     Until  then,  the 

-••  State  alone  could  maintain  an  action  for  the  possession ;  and 

*1  until  then,  the  running  of  the  statute  of  limitations  of  ten 

yeai's  could  not  commence. 
;i  This  construction  is  not  controverted;  but  it  insisted,  that 

\  the  statute  began  to  operate  from  May  17,  1871,  the  date  of 

the  completion  of  the  road;  and  as  more  than  ten  years 
elapsed  after  that  time,  before  the  commencement  of  the 
suit,  that  the  statute  is  a  full  defense.  It  may  be  conceded, 
that  if  nothing  intervened  to  prevent  it,  the  statute  com- 
menced to  run  on  the  completion  of  the  road,  as  the  trust 
would  have  been  executed,  and  the  object  of  a  suit  brought 
thereafter,  though  in  the  name  of  the  State,  would  be  to  en- 
force the  rights  of  the  company — a  litigation  in  which  the 
State  had  no  real  interest.  This  brings  for  consideration 
the  legal  effect  and  operation  of  certain  conveyances  made 
by  the  railroad  company  to  the  State,  and  by  the  State  to  the 
plaintiffs.  On  March  2,  1870,  the  Alabama  &  Chattanooga 
Railroad  Company  executed  to  the  State  a  mortgage  of  the 
lands  granted  by  the  act  of  Congress,  except  such  as  had 
been  previously  sold;  and  on  February  8,  1877,  the  State, 
by  its  Governor,  conveyed  the  land  to  plaintiffs  as  trustees. 
The  mortgage  and  deed  were  duly  recorded.  The  mortgage 
Vol.  lxxxvii. 
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was  made  to  secure  the  bonds  of  the  company  given  in  ex- 
change for  the  bonds  of  the  State,  loaned  to  the  coii)[iany  in 
pursuance  and  by  authority  of  an  act  of  the  General  ABsem- 
bly,  entitled  *'An  act  to  loan  the  credit  of  the  State  of  Ala- 
bama to  the  Alabama  &  Chattanooga  Railroad  Cuinjiany,  for 
the  purpose  of  expediting  the  construction  of  the  railroad  of 
said  company  within  the  State  of  Alabama." — Acts,  lStil)-70^ 
89.  It  conveyed  "all  the  lands  granted  by  the  United  States, 
to  and  for  the  benefit  of  this  company,  and  all  the  right*  title, 
interest  and  estate  which  said  company  now  has,  or  may 
hereafter  lawfully  acquire,  in  and  to  said  lands;'"  reser^iDg 
the  privilege  and  right  to  sell  any  part  thereof  in  acoordance 
with  the  act  of  Congress,  on  condition  that  the  proeeeds  shall 
be  applied  to  the  payment  of  the  bonds  of  the  company 
secured  by  the  mortgage.  Had  defendant  shown  a  sale 
under  this  reserved  right,  by  an  authorized  agent  of  the 
company,  his  title  would  have  been  unimpeachable:  but,  in 
the  absence  of  such  evidence,  a  purchase  from  pur[>orted 
agents  can  avail  nothing.  The  deed  by  the  State  to  the 
plaintiffs  was  made  in  consideration  of  the  surrender  of  the 
bonds  loaned  to  the  company,  and  the  release  and  tlischorge 
of  the  State  from  liability  thereon,  under  authority  of  an  act 
of  the  legislature  commonly  known  as  the  ''Debt  Settlement 
Act."— Acts,  1875-6,  130. 

At  the  time  of  the  execution  of  the  mortgage,  the  railroad 
company  had  only  a  beneficial  interest  in  the  lam! ;  the  road 
not  having  been  completed,  the  legal  title  was  in  the  State. 
The  mortgage  expressly  conveys  any  title  and  estate  which 
the  company  might  thereafter  acquire.  There  can  Vie  no 
question,  that  the  company  could  include  in  the  mortgage 
property  to  be  thereafter  acquired.  The  only  title  and  estate 
which  the  company  could  thereafter  acquire,  was  the  legal 
title  and  estate — the  indefeasible  ownership.  The  rninpany 
having  the  equitable  interest,  and  an  existing  right  to,  the 
legal  estate  on  complying  with  the  prescribed  condition,  and 
the  mortgage  including  both  the  equitable  and  tlie  subse- 
quently acquired  legal  estate,  the  completion  of  the  ront]  tlid 
not  divest  the  State  of  the  legal  title,  which  it  had  at  the  dute 
of  the  mortgage.  Though  the  company  may  have  become 
entitled  to  it,  the  mortgage  operated,  by  its  terms,  to  continue 
it  in  the  State. 

Another  view:  The  mortgage  contains  the  words,  (jnuif, 
bargain,  sell  and  convey.  These  words,  the  statute  declares, 
must  be  construed,  unless  it  otherwise  clearly  appears  from 
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the  conveyance,  an  express  covenant  that  the  grantor  was 
seized  of  an  indefeasible  estate  in  fee  simple,  and  for  quiet 
enjoyment.  The  settled  doctrine  in  this  State  is,  that  if  a 
person,  having  at  the  time  no  title,  conveys  land  by  war- 
ranty, and  afterwards  acquires  title,  such  title  will  enure  and 
pass  eo  insianii  to  his  grantee ;  and  that  the  doctrine  applies, 
when  the  warranty  is  such  as  the  law  implies  from  the  em- 
ployment of  the  statutory  words. — Chapman  v.  Abraham^ 
61  Ala.  108.  If,  therefore,  the  legal  estate  was  acquired  by 
the  completion  of  the  road,  it  passed  instantaneously  in  and 
out  of  the  company ;  so  that  there  was  no  instant  of  time  at 
which  the  statute  of  limitations  could  have  been  put  into 
operation.  The  decisions  above  referred  to,  holding  the  title 
of  plaintiffs  derived  from  the  conveyance  by  the  State  suf- 
ficient to  maintain  ejectment,  can  be  sustained  only  on  the 
ground,  that  the  legal  title  was  in  the  State  at  the  date  of 
!  the  conveyance,  which  was  many  years  after  the  completion 

of  the  road. 
I  The  ten  years  limitation  does  not  apply  to  the  State,  not 

I  only  on  the  cardinal   and  elementary  rule,  that  statutes  of 

limitation  do  not  apply  to  the  State  unless  it  is  expressly 
„  named,  or  it  was  clearly  intended  to  be  included,  but  because 

•*  of  exclusion  by  express  provision,  prescribing  the  limitation 

\  of  twenty  years  to  "actions  at  the  suit  of  the  State  against  a 

citizen  thereof,  for  the  recovery  of  real  or    personal  prop- 
yl erty."— Code,  1886,  §  2613.     It  is  also  well  settled,  that  the 
possession  of  the  defendant  during  the  time  the  title  remained 
]"]  in  the  State,  though  adverse,  can  not  be  taken  into  the  com- 
putation  under  the   plea  of    the  limitation  of    ten   years. 
Kennedy  i\    Toumsley,  16    Ala    239;     Iverson  v,   Dubose, 
27  Ala.  418;  Farley  t\  Smith,  39  Ala.  38;  Cary  v.  WhUney, 
:  48  Me.  516. 

The  suit  was  commenced  less  than  twenty  years  from  the 
time  defendant  entered  into  possession,  and  less  than  ten 
years  after  plaintiffs  became  the  grantees  of  the  State.  It 
follows  from  the  foregoing  principles,  that  the  statute  of 
limitations  is  no  defense  to  the  action.  The  court  erred  in 
giving  the  affirmative  charge  in  favor  of  the  defendant. 
Keversed  and  remanded. 
Vol.  lxxxvii. 
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Paden  &  Co.  v,  Bellenger  &  Ralls.       \iV>  %^ 

121    Si^a 

Action  on  the  Case  by  Mortgagee,  for  Conversion  of  Cotton.     

1.  Mortgage  on  future  crop$, — A  mortgage  executed  in  November, 

1886,  conveying  the  mortgagor's  **entire  crop  to  be  grown  in  the  year 

1887,  on  my  own  or  any  other  land  in  said  county,"  does  not  convey 
the  crop  raised  on  a  tract  of  land  which  did  not  then  belong  to  the 
mortgagor,  and  in  which  he  had  no  interest,  though  he  afterwards 
bought  it. 

2.  General  charge,  when  evidence  is  conflicting. — When  there  is  a  con- 
flict in  the  evidence  as  to  a  material  fact,  it  is  the  right  of  the  jury,  if 
they  can  not  reconcile  the  evidence,  to  accept  either  aspect  as  true ;  and 
a  general  charge  in  favor  of  either  party  is  an  invasion  of  this  right. 

3.  Liability  of  partnership  for  a>ct  of  partner. — A  recovery  can  not  be 
had  against  a  partnership,  tor  the  conversion  of  cotton  on  which  plaintiff 
claims  an  equitable  Hen,  merely  on  proof  that  one  of  the  partners 
bought  it,  not  showing  that  he  bought  it  on  partnership  account,  or 
that  the  partnership  had  anything  to  do  with  it. 

Appeal  from  the  Circuit  Court  of  Etowah. 
Tried  before  the  Hon.  John  B.  Tally. 

A.  E.  Goodhue,  for  appellant,  cited  Burns  v.  Campbell, 
71  Ala.  288;  Varnumv.  State,  78  Ala.  28;  Mayer  &  Co,  v. 
Taylor  &  Co.,  69  Ala.  405;  Purcell  v.  Mather,  35  Ala.  572; 
Grantham  v.  Hawley,  Hob.  132;  Low  v.  Pew,  108  Mass. 
347;  Otisv.  Sill,  8  Barb.  112;  Herm.  Ch.  Mortgages,  §  46; 
Pennock  v.  Coe,  23  How.  117;  Hussey  v.  Peebles,  53  Ala. 
435;  Lonmjr  v.  LeGrand,  60  Ala.  M2;  Hurst  &  McW  horter 
V.  Bell,  72  Ala.  337. 

E.  A.  D.  DuNLAP,  contra,  cited  Booker  v.  Jones,  55  Ala. 
271;  Abraham  v.  Carter,  53  Ala.  8;  Floyd  v.  Morrow, 
26  Ala.  353;  Smith  v.  Field,  79  Ala.  335;  Leslie  v.  Hinson, 
83  Ala.  266;  Jones  Ch.  Mortgages,  174. 

McCLELLAN,  J. — This  is  an  action  on  the  case,  for  the 
wrongful  conversion  by  John  S.  Paden  &  Co.  of  certain  cot- 
ton, on  which  the  appellees,  plaintiffs  below,  claim  to  have 
an  equitable  mortgage.  According  to  the  unbroken  current 
of  our  decisions,  as  well  as  by  the  weight  of  authority  in 
other  States,  it  is  essential  to  the  creation  of  such  an  incum- 
brance, that  its  subject-matter  should  have  a  potential  exist- 
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ence,  as  distinguishable  from  a  mere  possibility,  or  expectancy 
on  the  part  of  the  contracting  parties,  that  it  will  come  into 
being.  While  the  thing  itself  need  not  have  identity,  or 
separate  entity,  yet  it  must  at  least  be  the  product,  or  growth, 
or  increase  of  property,  which  has  at  the  time  a  corporal 
existence,  and  in  which  the  mortgagor  has  a  present  interest, 
not  a  mere  belief,  hope  or  expectation,  that  he  will  in  future 
acquire  such  an  interest. —  Varnum  v.  Siaie,  78  Ala.  30; 
Mayer  v.  Taylor,  69  Ala.  403 ;  Grant  v,  Steincr,  65  Ala. 
499;  5i«-ns  v.  Camphcdl,  71  Ala.  288;  Lotr  v.  Pew,  108  Mass. 
347;  Oiisv.  Sill,  8  Barb.  112;  Pemiock  i\  Coe,  23  How. 
117;  Herman  Chattel  Mortg.,  §  46. 

The  mortgage  involved  here  was  executed  November  15, 
1886.  It  in  terms  conveys  the  "entire  crop"  of  the  moi-t- 
gagor;  *'to  be  grown  in  the  year  1887,  on  my  own  land,  or 
any  other  land  in  Etowah  county."  The  cotton  alleged  to 
have  been  converted  was  grown  on  land  which  did  not  be- 
long to  the  mortgagor  when  the  instrument  was  executed. 
Whether  it  was  the  product  of  land  in  which  the  mortgagor 
had  an  interest  at  that  time,  the  evidence  is  conflicting.  The 
testimony  of  the  mortgagor  tended  to  show  that  he  had  no 
interest  whatever  in  the  land  until  after  November  15,  1886. 
The  testimony  of  other  witnesses  tended  to  establish  the  fact 
of  such  interest  at  that  time.  It  was  the  province  of  the 
jury  to  reconcile  this  conflict,  if  they  could,  and  failing  in 
that,  they  had  a  right  to  accept  as  true  either  aspect  of  the 
evidence.  The  affirmative  charge  given  at  plaintiffs'  request 
took  away  this  right.  This  was  error,  which  must  work  a 
reversal  of  the  case. — Carier  v,  Shoyier,  57  Ala.  253;  Belisle 
V,  Clark,  49  Ala.  98. 

The  action  is  against  a  partnership,  composed  of  John  S. 
Paden  and  another.  The  evidence  shows  that  the  cotton 
was  sold  to  Paden,  and  that  he  was  a  member  of  this  part- 
nership; but  there  appears  to  have  been  no  evidence  that 
he  bought  the  cotton  as  a  member  of  the  partnership,  or  on 
joint  or  partnership  account.  In  the  absence  of  some  proof 
of  this  character,  the  general  instruction,  that  a  verdict 
against  the  defendants  be  brought  in,  should  not  have  been 
given. 

It  may  be,  too,  that  the  failure  or  absence  of  proof  that 
the  cotton  had  in  fact  been  converted  by  the  defendants — 
sold  or  disposed  of  in  such  sort  that  plaintiffs  could  not  en- 
force theii*  lien  against  it — the  general  charge  should  not 
have  been  given. — Thompson  i\  Powell,  77   Ala.    392.     We, 

Vol.  lx XXVII. 


Digitized  by 


Googk 


1888.1  OF  ALABAMA.  577 

[Bemey  National  Bank  v.  Pinckard,  DeBardelaben  &  Co.  J 

however,  rest  the  decision  of  the  case  on  the  l&rst  point  stated 
above. 

Reversed  and  remanded. 


Berney  National  Bank  v.   Plnekard, 
DeBardelaben  &  Co. 

Bill  in  Equity  by   Transferree  of  Stock  Certificates^  to  en- 
join Sale  under  Attachment  or  Execution, 

1.  Certificates  of  stock  in  private  corporation;  transfer  on  books;  liabil- 
ity  to  attachment  or  execution. — Under  statutory  provisions  (Code,  1876, 
^§  2043-4;  1886,  §§  1070-71),  stocks  in  private  corporations  are  placed  on 
the  same  footing  as  other  personal  chattels,  as  to  their  liability  to  levy 
under  execution  or  attachment;  a  transfer  thereof,  not  recorded  on  the 
books  of  the  corporation  within  fifteen  days  afterwards,  is  void  as  to 
bona  fide  creditors,  or  subsequent  purchasers  without  notice;  and  a 

i'ud^ment  creditor  having  a  lien,  and  an  attaching  creditor  who  perfects 
lis  lien  by  the  recovery  of  judgment,  are  equally  bona  fide  creditors  from 
the  inception  of  the  lien. 

2.  Fi,  fa.  or  vend.  ex.  on  judgment  in  attachment  case. — The  lien  of  an 
attachment  is  perfected  by  the  recovery  of  judgment,  and  is  not  waived 
or  forfeited  by  suing  out  a /?.  fa.  instead  of  a  vend,  ex,  to  enforce  it,  but 
the  latter  may  still  be  sued  out  if  necessary. 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 

Heard  before  the  Hon.  H.  A.  SHAiiPE. 

The  bill  in  this  case  was  filed  on  the  29th  December,  1887, 
by  Pinckard,  DeBardelaben  &  Co.,  suing  as  partners,  against 
the  Bemey  National  Bank,  and  the  Bessemer  Land  and  Im- 
provement Company ;  and  sought  to  enjoin  a  sale,  under  exe- 
cution in  favor  of  the  bank,  of  certain  shares  of  stock  in 
said  company,  which  had  been  issued  to  one  W.  W.  Davin, 
and  to  compel  the  company  to  enter  and  record  on  its  books 
a  transfer  of  said  certificate  and  shares  to  complainants. 
The  certificate  was  for  twenty  shares  of  stock,  and  was  is- 
sued to  said  Davin  15th  April,  1887.  On  the  8th  June,  1887, 
Davin  had  borrowed  §2,000  from  the  Berney  National  Bank, 
giving  his  promissory  note  at  sixty  days,  and  pledging  other 
stocks  as  collateral  security.  On  the  8th  August,  1887,  the 
bank  sued  out  an  attachment  on  this  debt  against  Davin,  and 
it  was  levied  by  the  sheriff  on  said  twenty  shares  of  stock, 
the  secretary  of  the  company  having  furnished  him,  on  de- 
mand, a  written  statement  that  they  were  standing  in  Davin's 
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name  on  the  books  of  the  company.  The  attachment  suit 
was  prosecuted  to  judgment  by  default,  November  15th, 
1887,  for  $1,729.80,  ^'amount  of  plaintiff's  debt  and  dam- 
ages, as  ascertained  by  the  court,  on  proof  produced  by 
plaintiff,  besides  costs;  for  which  execution  may  issue."  An 
execution  was  issued  on  this  judgment,  and  under  it  the 
sheriff  had  advertised  said  stock  for  sale,  when  the  bill  in 
this  case  was  filed  to  enjoin  it.  Davin  had  indorsed  the  cer- 
tificate in  blank,  by  signing  his  name  to  the  printed  transfer 
and  power  of  attorney  on  the  back  of  it,  placed  it  on  the 
market,  and  sold  it;  and  the  complainants  alleged  that  they 
purchased  it  in  the  regular  course  of  business,  for  valuable 
consideration,  "at  least  thirty  days  prior  to  the  levy  of  said 
attachment."  The  answer  of  the  bank  to  this  averment  was: 
"This  defendant  has  no  knowledge  that,  at  least  thirty  days 
prior  to  the  levy  of  said  attachment,  or  at  any  other  time  be- 
fore the  levy  of  said  attachment,  in  due  course  of  trade  or 
otherwise,  complainants  purchased  said  shares  of  stock  as 
alleged  in  their  bill ;  and  because  defendant  has  no  knowl- 
edge in  reference  to  said  matters,  it  can  not  admit  the  same 
to  be  true."  The  complainants  took  the  deposition  of  said 
W.  P.  Pinckard,  who  testified  that  they  "bought  said  twenty 
shares  of  stock,  in  open  market,  in  due  course  of  trade,  prior 
to  the  8th  day  of  August,  1887 ;"  and  this  was  the  only  evi- 
dence in  reference  to  the  time  of  their  purchase. 

The  court  overruled  a  demurrer  to  the  bill,  and,  on  final 
hearing,  rendered  a  decree  for  the  complainants,  granting 
relief  as  prayed ;  and  this  decree  is  now  assigned  as  error  by 
the  bank. 

Webb  &  Tillman,  for  appellant,  contended  that  attaching 
creditors,  whose  lien  was  perfected  by  judgment,  were  within 
the  protection  of  the  statute,  equally  with  creditors  who  had 
a  judgment  and  execution ;  and  that  the  protection  accrued, 
in  each  case,  from  the  inception  of  the  lien.  They  cited  and 
discussed  the  following  cases:  Flsh(^^  Parker  &  Co.  v,  Jones, 
82  Ala.  Ill;  Daniel  v.  Sorrells,  9  Ala.  436;  Jordan v.  Mead, 
12  Ala.  247;  Governor  v.  Davis,  20  Ala.  366;  De  Vendell  v. 
Ham m on,  27  Ala.  156;  Preston  v.  McMillan,  b8  Ala.  94; 
Hardairay  v.  Semmes,  38  Ala.  657;  Wood  v.  Lake,  62  Ala. 
493;  Tufwilerv.  Montgomery,  73  Ala.  267;  Bank  v,  Wat- 
son, 105  U.  S.  22;  Morehead  v.  Railroad  Co,,  2  S.  E.  Eep, 
247;  63  Amer.  Dec.  120,  note;  60  Amer.  Dec.  789;  51  Wise. 
519;  1  Wade  on  Attachments,  204;  9  Cent.  L.  J.  249. 
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McIntosh  &  Altman,  contra. — (1.)  The  bank  was  not  a 
bona  fide  creditor  when  it  received  notice  of  complainants' 
ownership  of  the  stock,  and  when  application  was  made  to 
have  the  transfer  entered  on  the  books.  The  bank  then  had 
no  judgment,  and  the  judgment  afterwards  rendered  can  not 
relate  back  to  the  levy  of  the  attachment,  so  as  to  cut  off  the 
intervening  equities  of  complainants.  Jones  v,  Latham, 
70  Ala.  164,  is  decisive  of  this  point  See,  also,  76  Ala.  377 ; 
70  Ala.  403.  It  must  be  remembered,  too,  that  the  attach- 
ment was  sued  out  against  Davin  before  the  debt  was  due, 
the  note  being  entitled  to  days  of  grace  as  commercial  paper. 
(2.)  The  attachment  was  waived,  or  abandoned;  no  judg- 
ment of  condemnation  was  rendered,  nor  vend  ex,  ordered 
or  issued;  but  only  a  judgment  in  ordinary  form,  as  on  per- 
sonal service,  and  an  award  of  execution. 

STONE,  C.  J. — We  have  many  decisions  in  this  State  in- 
terpreting registration  statutes.  Daniel  v.  Sorrells,  9  Ala. 
436,  is  a  leading  authority  on  the  question  it  discusses.  That 
case  arose  under  the  act  "concerning  the  registration  of  deeds 
and  patents,"  approved  January  15, 1828. — Sess.  Acts,  44-5; 
Clay's  Dig.  256,  §  8.  It  provided,  that  *'all  deeds,  recorded 
within  six  months  from  the  date  of  their  execution,  shall  have 
force,  and  be  valid  and  operative  between  the  parties  there- 
to, and  subsequent  purchasers  and  creditors."  The  question 
considered  and  determined  in  Daniel  v,  Sorrells  was,  who 
were  creditors  within  the  statute,  who  could  take  advantage 
of  the  failure  to  record  deeds  within  six  months  after  their 
execution?  The  decision  was,  that  on\j  judfjment  creditors 
having  a  lien  could  assert  priority  over  such  deed. 

The  principle  settled  in  Daniel  v.  Sorrells  was  re-aflSrmed 
in  Jordan  v.  Mead,  12  Ala.  247;  DeVendell  i\  Doe,  ex  dem, 
Hamilton,  27  Ala.  156,  and  Tutiviler  v,  Moidgomery,  73  Ala. 
263. 

The  same  construction  of  the  word  creditors  was  given  in 
the  following  cases,  in  which  the  question  arose  on  statutes 
not  relating  to  registration:  Thomason  v.  Scales,  12  Ala.  309; 
Preston  v.  McMillan,  58  Ala.  85;  Walker  v,  Elledge,  65  Ala. 
51 ;  and  Dickerson  v.  Carroll,  76  Ala.  377.  These  last  two 
decisions,  however,  were  rested  on  the  peculiar  language  of 
our  statute,  which  declares  that  "no  trusts,  whether  implied 
by  law,  or  created  or  declared  by  the  parties,  can  defeat  the 
title  of  creditors,  or  purchasers  for  a  valuable  consideration, 
without  notice."— Code  of  1886,  §  1846.     Without  the  stat- 


:ii 


Digitized  by 


Google 


580  SUPEEME  COUBT  [Dec.  Term, 

[Berney  National  Bank  v.  Pinckard,  DeBardelaben  &  Co.] 
ute,  the  rights  of  creditors,  even  with  a  lien,  could  not  pre- 
vail  over   trusts  implied  by   law. — Preston  t\     McMillan, 
supra. 

Cases  have  been  before  us,  in  which  controversies  have 
arisen  between  parties  claiming  to  be  transferrees  of  stock 
in  corporations,  and  creditors  of  the  transferrors.  The  fol- 
lowing are  some  of  the  cases:  Nabrmg  v.  Bank  oj  Mobile, 
58  Ala.  204,  in  which  the  transfer  had  been  made  on  the 
books  of  the  conpany ;  no  question  arose  in  that  case,  which 
is  material  to  the  present  one.  Jones  v.  Latham,  70  Ala. 
164,  was  the  case  of  a  creditor  having  an  execution,  followed 
by  a  levy  on  the  stock;  we  held  that  the  bill  was  imperfect 
for  the  want  of  necessary  averments.  In  that  case  we  inter- 
preted section  2043  of  the  Code  of  1876—  §  1670,  Code  of 
1886 — and  ruled  that  the  word  creditors  in  that  section 
meant  judgment  creditors  having  a  lien.  No  question  of 
attachment  lien  arose  in  that  case,  for  none  had  been  issued. 
A  judgment  had  been  recovered  against  Eushing,  in  whose 
name  the  stock  had  been  issued,  and  still  stood  on  the  books 
of  the  corporation,  execution  on  the  judgment,  levy,  sale  and 
purchase  by  Jones.  The  bill  in  that  case,  like  the  present 
one,  was  filed  by  the  alleged  purchaser  of  the  stock  from 
Eushing,  and  sought  to  compel  a  transfer  of  the  stock  to 
him,  Latham.  We  interpreted  the  one  section,  2043  of  the 
Code  of  1876,  and  held  that  the  word  creditor  in  that  section 
meant  a  judgment  creditor  having  a  lien.  As  we  have  said, 
we  did  not,  and  could  not,  consider  the  efifect  of  an  attach- 
ment levy,  for  the  record  presented  nothing  of  the  kind. 

Fisher  v.  Jones,  82  Ala.  117,  was  the  case  of  an  attach- 
ment levied  on  the  stock,  and  the  question  whether  the  at- 
tachment lien  would  prevail  over  a  prior  sale  of  the  stock, 
which  had  not  been  transferred  on  the  books  of  the  corpora- 
tion, was  approached,  but  not  decided.  We  held  that  there 
had  been  a  transfer  of  the  stocks  on  the  books  of  the  corpo- 
ration, before  the  attachment  was  levied,  and  this  rendered  a 
decision  of  the  other  question  unnecessary.  Which  of  the 
rights  will  prevail  over  the  other  is  an  open  question  in  this 
court,  so  far  as  any  direct  and  necessary  decision  of  the 
question  is  concerned. 

The  following  are  the  facts  of  this  case :  Davin  was  in- 
debted to  the  Berney  National  Bank,  and  on  the  8th  day  of 
August,  1887,  the  bank  sued  out  an  attachment  against  him, 
which,  on  the  same  day,  was  levied  by  the  sheriff  on  twenty 
shares  of  the  capital  stock  of  the  Bessemer  Land  &  Improve- 
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ment  Company,  a  private  corporation  under  the  laws  of  Ala- 
bama. The  secretary  of  the  B.  L.  &  I.  Co.  had,  on  the  de- 
mand of  the  sheriff,  furnished  him  a  written  statement,*  that 
on  that  day  twenty  shares  of  the  capital  stock  stood  on  the 
books  of  the  company  in  the  name  of  Davin,  defendant  in 
attachment.  When  the  attachment  was  levied  on  the  stock, 
the  sheriff  immediately  gave  notice  to  the  secretaiy  of  the 
company,  and  so  indorsed  in  his  return.  The  sheriff  also 
stated  in  his  return,  that  ''written  notice  of  the  above  levy 
was  this  day  given  by  me,  in  which  notice  the  said  W.  W. 
Davin,  defendant,  was  required  to  appear  and  plead,  or  de- 
mur to  the  complaint  filed  in  this  cause,  within  thirty  days 
from  this  date."  In  the  suit  by  the  bank,  judgment  was  re- 
covered against  Davin,  November  15,  1887;  and  under  pro- 
cess issued  for  its  collection,  the  sheriff  was  about  to  sell  the 
stock  as  the  property  of  Davin. 

Under  our  statute,  the  levy  of  an  attachment  creates  a 
lien  in  favor  of  the  plaintiff,  on  the  property  or  effects  at- 
tached—Code of  1870,  §  3280;  Code  of  1886,  §  2957,  and 
authorities  cited.  The  lien,  however,  is  inchoate,  and  does 
not  become  complete  and  enforceable,  unless  and  until  a  judg- 
ment is  recovered  in  the  suit. — 1  Brick.  Dig.  162,  ^§  105, 
108,  109,  113. 

The  case  made  by  the  bill,  and  sustained  by  the  proof,  is 
as  follows :  Davin,  having  possession  of  a  certificate  of  twenty 
shares  of  the  capital  stock  of  the  Bessemer  Land  &  Improve- 
ment Company,  indorsed  the  same  in  blank,  and  the  same 
was  sold  for  a  valuable  consideration  to  Pinckard,  DeBar- 
delaben &  Co.  This  was  some  time  prior  to  the  levy  of  the 
bank's  attachment.  Neither  the  secretary  of  the  B.  L.  &  I. 
Co.,  the  bank,  nor  any  of  its  officers,  had  any  notice  of  this 
sale,  until  after  the  attachment  was  levied.  After  the  levy, 
but  before  the  judgment  was  recovered  against  Davin,  Pinck- 
ard, DeBardelaben  &  Co.  presented  the  certificate  to  the  sec- 
retary of  the  B.  L.  &  I.  Co.,  and  demanded  that  it  be  trans- 
ferred to  them  on  the  books  of  the  company.  A  by-law  of 
the  company  had  made  a  provision  for  such  transfer.  The 
secretary  refused  to  make  such  transfer,  and  the  present  bill 
was  filed  to  compel  him  to  do  so,  and  to  enjoin  the  sale  of 
the  stock  under  the  bank's  process.  The  City  Court,  sitting 
in  equity,  granted  the  relief  prayed. 

The  levy  of  the  attachment  in  this  case  being  prior  to  the 
date  when  the  Code  of  1886  went  into  effect — December  25, 
1887 — the  question  of  error  vel  non  must  be  determined  by 
the  statutes  as  found  in  the  Code  of  1876. 
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In  Jones  v,  Latham^  70  Ala.  164,  in  which  the  creditor 
claimed  no  attachment  levy,  but  only  a  judgment,  we  said, 
speaking  of  section  2043  of  the  Code,  "We  have  uniformly 
interpreted  the  words  ^hona  fide  creditors,'  in  statutes  like 
this,  to  mean  judgment  cl-editors  having  a  lien."  As  we  have 
said,  that  was  not  a  question  in  that  case.  Possibly,  the  pro- 
position was  stated  too  broadly,  and  was  liable  to  mislead. 
But  is  not  the  Berney  National  Bank  a  judgment  creditor 
having  a  lien  ?  True,  the  judgment  did  not  ante-date  the 
notice  of  transfer  of  the  stock,  but  the  attachment  levy  did. 
And  when  the  lien  became  complete  by  the  recovery  of  the 
judgment,  may  it  not  be  said,  that  by  force  of  our  statute  it 
related  back  to  the  levy  of  the  attachment,  and  fixed  the  lien 
as  of  that  date?     But  we  need  not  decide  this. 

We  think  section  2043  of  the  Code  of  1876— §  1670,  Code 
of  1886 — must  be  construed  in  connection  with  other  sec- 
tions in  the  same  chapter.  Section  2021  provides,  that  "the 
shares  or  interest  of  any  person  in  any  incorporated  com- 
pany are  personal  property,  and  transferrable  on  the  books  of 
company,  in  such  manner  as  is  or  may  be  prescribed  by  the 
charter,  or  articles  of  association,  or  by-laws  and  regulations 
of  the  company ;  and  such  shares  or  interest  may  be  levied 
on  by  attachment  or  execution,  and  sold  as  goods  and  chat- 
tels; and  the  purchaser  shall  be  the  owner  of  the  shares,  or 
interest  bought  by  him,  and  the  officer  making  the  sale  shall 
transfer  the  same  to  the  purchaser  in  writing,  which  shall  be 
registered  on  the  books  of  the  company."  See  Code  of 
1886,  §  1673. 

Section  2044  of  the  Code  of  1876  provides,  that  "persons 
holding  stocks  not  so  transferred  or  registered, 
must  have  the  transfer  .  made  or  registered  on  the 

books  of  the  company ;  or,  upon  failing  to  do  so  within  fif- 
teen days,  all  such  transfers  .  .  shall  be  void  as  to 
bona  fide  creditors,  or  subsequent  purchasers  without  notice." 
Code  of  1886,  §  1671. 

We  feel  constrained  to  construe  the  foregoing  provisions, 
first,  as  placing  stocks  in  private  corporations  on  the  same 
footing  as  other  personal  chattels,  as  to  their  amenability  to 
levy  either  under  execution  or  attachment;  second,  that  if  a 
transfer  of  such  stock  is  not  recorded  within  fifteen  days 
after  the  transfer,  then  such  transfer  is  void  as  to  bona  fide 
creditors,  or  subsequent  purchaser  without  notice ;  and,  third, 
that  a  judgment  creditor  having  a  lien,  or  an  attaching  cred- 
itor who  perfects  his  lien  by  the  recovery  of  judgment,   is 
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each  a  bona  fide  creditor  from  the  inception  of  the  lien.  The 
question  as  to  priority  of  lien  was  settled  as  we  have  declared 
it,  in  Hardaway  v.  Semmes,  38  Ala.  667.  See,  also,  Jordan 
t\  Mead,  12  Ala.  247;  Application  of  Thomas  Murphy, 
51  Wise.  519:  Weston  v.  B,  R,  &  A.  Mining  Co,,  5  Cal. 
186;  s.  a,  63  Amer.  Dec.  117;  Fisher  v,  Jones,  82  Ala.  117. 

We  place  our  ruling  above  on  the  language  of  the  statute, 
which,  as  we  interpret  it,  accords  equal  efficacy  to  attachment 
levy,  as  it  does  to  levy  under  execution.  But,  a  plaintiff  in 
attachment  levied,  does  not  thereby  become  a  purchaser 
[Wollner  v.  Lehman,  35  Ala.  274),  and  can  assert  no  claim 
as  such. 

We  have  ruled  above  that,  under  our  statutes,  Pinckard, 
DeBardelaben  &  Co.  were  allowed  fifteen  days  after  their 
purchfise  of  the  stock,  within  which  to  have  it  trt^nsferred  on 
the  corporation  books,  and  that  failing  to  do  so  within  that 
time,  the  stock  became  liable  to  levy  under  execution  or  at- 
tachment, at  the  suit  of  any  creditor  of  Davin,  in  whose 
name  the  stock  stood  on  the  books.  The  question  of  the 
length  of  time  elapsing  between  the  purchase  by  Pinckard, 
DeBardelaben  &  Co.  and  Ihe  levy  of  attachment,  does  not 
appear  to  have  been  mooted  or  considered  in  the  court  be- 
low. From  any  thing  shown  in  the  record,  or  in  the  argu- 
ment, we  infer  it  was  deemed  immaterial.  The  bill  raises  no 
such  question,  but  states  a  time  which  was  more  than  fifteen 
days  before  the  attachment.  The  demurrer  fails  to  object  to 
the  bill  on  this  account;  and  the  testimony  only  shows  that 
the  purchase  antedated  the  attachment.  Under  these  cir- 
cumstances, if  we  were  to  render  a  final  decree  on  a  ques- 
tion that  was  neither  considered  nor  raised  in  the  court 
below,  we  might  do  an  injustice. 

It  is  contended  for  appellees,  that  if  appellant  acquired  a 
prior  lien  by  the  levy  of  its  attachment,  followed  by  a  judg- 
ment on  the  claim,  it  forfeited  or  waived  it  by  suing  out  an 
execution,  instead  of  a  venditioni  exponas.  There  is  nothing 
in  this.  The  levy  and  judgment  give  the  perfect  lien,  not 
the  final  process  for  its  enforcement.  If  necessary,  a  ven- 
ditioni  exponas  may  yet  be  sued  out. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the  bill,  unless  there 
is  amendment  both  in  the  averments  and  the  proof,  so  as  to 
show  complainants  are  entitled  to  recover  under  the  prin- 
ciples of  this  opinion. 

Reversed  and  remanded. 
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TToodstock  Iron  Co.  v^  FuUenwider. 

Staiidory  Action  in   yiaiure  of  Ejectment, 

1.  Adierse  possession  as  between  widow  and  heirs;  estoppel  against 
heirs;  presumptions  from  lapse  of  time. — The  widow's  possession  of  lands 
allotled  to  her  as  dower  is  not  adverse  to  the  heirs,  and  if  she  purchases 
the  reversionary  interest,  at  a  sale  made  by  the  administrator,  they  can 
not  assail  her  title,  at  law,  during  her  life,  even  though  the  sale  was 
void ;  and  if  the  purchase-money  was  paid,  and  was  applied  by  the  ad- 
ministrator to  the  payment  of  debts,  they  would  be  estopped  from  de- 
nying the  validity  of  the  sale,  without  ofl'erinj?  to  do  equity  by  refunding 
the  purchaseinoney ;  and,  havinjr  the  equitable  right  to  set  aside  the 
sale  as  a  cloud  on  their  title,  on  oflering  to  do  equity,  if  they  allow  the 
widow  and  those  claiming  under  her  to  remain  in  undisturbed  posses- 
sion for  more  than  twenty  years,  though  less  than  ten  years  after  her 
death  has  elapsed,  the  presumption  will  be  indulged  against  them, 
that  she  acquired  the  legal  title  by  voluntary  conveyance  from  them, 
or  by  compulsory  proceedings  in  equity. 

Appeal  from  the  Circuit  Court  of  Calhoun. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  Fannie  FuUenwider  and 
others,  as  heirs  at  law  of  Samuel  Hudson,  deceased,  against 
the  Woodstock  Iron  Company  and  the  Anniston  City  Land 
Company,  to  recover  the  possession  of  a  tract  of  land,  which 
belonged  to  said  Samuel  Hudson  at  the  time  of  his  death ; 
and  was  commenced  on  the  28th  June,  1887.  By  consent 
of  parties  entered  of  record,  a  trial  by  jury  was  waived,  and 
the  case  was  submitted  to  the  decision  of  the  court,  with  a 
request  for  a  special  finding  of  the  facts.  On  the  facts 
found  by  the  court,  which  are  set  out  in  the  bill  of  excep- 
tions, the  court  rendered  judgment  for  the  plaintiffs;  and 
this  judgment,  to  which  the  defendants  excepted,  is  now 
assigned  as  error. 

Knox  &  Bowie,  Caldwell  &  Johnston,  Cassady  <fe  Black- 
well,  and  Brothers,  Willett  &  Willett,  for  appellants. 

Kelly  &  Smith,  contra,     (No  briefs  on  file.) 

SOMERYILLE,  J. — The  suit  is  one  of  ejectment  under 
the  statute,  brought  by  the  appellees  as  the  heirs  at  law  of 
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Samuel  Hudson,  deceased,  and  was  commenced  on  June 
28th,  1887. 

It  is  shown  that  the  widow  of  Hudson  owned  a  life-estate 
in  the  lands,  based  on  her  allotted  right  of  dower ;  and  that 
she  purchased  the  reversionary  estate  at  a  sale  of  the  lands 
made  by  the  administrator  of  Hudson  for  the  payment  of 
the  decedent's  debts  on  March  20th,  1886 — or  more  than 
twenty  years  before  the  commencement  of  this  action.  She 
received  a  deed  from  the  administrator,  paid  the  purchase- 
money  to  him,  and  he  used  the  money  in  the  payment  of  the 
debts  of  the  estate.  The  defendants  claim  title  through  the 
widow,  who  did  not  die  until  June  25th,  1879 — or  less  than 
ten  years  before  suit  brought.  The  possession  of  the  de- 
fendants, and  those  under  whom  they  claim,  has  been  con- 
tinuous, exclusive,  open  and  under  claim  of  ownership, 
since  the  date  of  the  administrator's  sale,  or  for  more  than 
twenty  years. 

The  whole  case  of  the  plaintiffs  is  based  upon  the  con- 
tention, that  the  proceedings  in  the  Probate  Court  for  the 
sale  of  the  reversionary  interest  in  the  lands,  owned  by  the 
decedent's  estate,  were  void,  and  conveyed  no  title  to  the 
purchaser.  The  reasons  assigned  for  this  conclusion  are 
because  minors  were  interested  in  the  estate,  and  no  deposi- 
tions are  shown  to  have  been  taken  as  in  chancery  cases, 
proving  the  necessity  of  the  sale;  and  because  there  was  no 
order  of  the  Probate  Court  authorizing  the  administrator  to 
make  a  deed  to  the  purchaser,  besides  some  other  grounds, 
which  need  not  be  named. — Bland  v.  Bomie,  53  Ala.  158; 
Salcher  v.  Saicher,  41  Ala.  26;  Doe'v,   Hardtj,  52  Ala.  291. 

It  is  contended  further  by  the  plaintiffs  (or  appellees)  that, 
under  the  authority  of  Pickett  v.  Popr,  74  Ala.  122,  and 
other  decisions  of  this  court,  neither  the  possession  of  the 
life-tenant,  nor  of  the  defendants  as  purchasers  holding 
under  her,  could  be  adverse  to  the  heirs  as  reversioners, 
until  the  death  of  the  life-tenant,  which  occurred  about  eight 
years  before  the  commencement  of  the  action.  For  this 
reason,  it  is  said,  there  was  no  right  residing  in  the  plaintiffs 
to  sue  at  law ;  and  hence  there  was  no  laches,  or  neglect  on 
their  part,  which  could  be  the  foundation  of  any  presump- 
tions hostile  to  their  title. 

The  defendants,  who  are  appellants  in  this  court,  contend, 
on  the  contrary,  that  all  irregularities  of  sale  and  defects  of 
title,  under  the  admitted  facts  of  the  case,  are  cured  by  the 
presumptions  arising  from  the  lapse  of  twenty  years,  under 
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the  broad  doctrine  of  prescription,  now  so  thoroughly  estab- 
lished in  this  State. 

The  plaintiflPs  certainly  had  no  right  to  sue  in  ejectment 
for  these  lands  before  the  death  of  the  widow,  who  was 
tenant  for  life;  her  possession,  so  far  at  least  as  concerns 
the  legal  title  in  the  reversion,  not  being  adverse  or  hostile 
to  the  heire,  during  the  continuance  of  such  particular  estate. 
Pickett  V,  Pope,,  74  Ala.  122 ;  McCorry  v.  King^s  Heirs, 
39  Amer.  Dec.  165;  Tiedeman  on  Eeal  Prop.  §  715.  The 
question  is,  whether  any  presumption  will  arise  from  the 
lapse  of  twenty  years,  sufficient  to  perfect  the  title  of  de- 
fendants, in  view  of  the  incapacity  of  plaintiffs  to  sue  at  law. 
In  considering  this  question,  we  shall  regard  the  contention 
of  the  appellees  as  well  taken,  so  far  as  to  assume  that  the 
sale  of  the  administrator  conferred  no  legal  title  to  the  re- 
version on  the  widow  as  purchaser  under  the  probate  pro- 
ceedings in  March,  1866. 

Regarding  the  proceedings  in  the  Probate  Court  as  void 
at  law  for  the  reasons  stated,  what,  we  may  inquire,  were  the 
equitable  rights,  if  any,  acquired  under  it  by  the  purchaser? 
This  question  has  been  fully  settled  by  our  past  decisions. 
Where  land  of  a  decedent  is  sold  by  the  Probate  Court  for 
the  payment  of  debts,  or  for  distribution,  and  the  proceeding 
is  void  for  want  of  jurisdiction,  or  otherwise,  and  the  pur- 
chase-money, being  paid  to  the  administrator,  is  applied  by 
him  to  the  payment  of  the  debts  of  the  decedent's  estate,  or 
is  distributed  to  the  heirs ;  while  the  sale  is  so  far  void  as  to 
convey  no  title  at  law,  the  purchaser  nevertheless  acquires 
an  equitable  title  to  the  lands,  which  will  be  recognized  in  a 
court  of  equity.  And  he  may  resort  to  a  court  of  equity,  to 
compel  the  heirs  or  devisee  to  elect  a  ratification  or  rescission 
of  the  contract  of  purchase.  It  is  deemed  unconscionable 
that  the  heirs  or  devisees  should  reap  the  fruits  of  the  pur- 
chaser's payment  of  money,  appropriated  to  the  discharge  of 
debts,  which  were  a  charge  on  the  lands,  and  at  the  same 
time  recover  the  lands.  They  are  estopped  to  deny  the 
validity  of  the  sale,  and  at  the  same  time  enjoy  the  benefits 
derived  from  the  appropriation  of  the  purchase-money.  And 
this  principle  applies  to  minors,  as  well  as  adults. — Bland  v, 
Bowie,  53  Ala.  152;  Bell  v.  Craig,  52  Ala.  215;  Robertson  v, 
Bradford,  73  Ala.  116.  See,  also,  Ganey  v.  Sikes,  76  Ala. 
421. 

All  of  our  decisions,  it  is  true,  recognizing  the  doctrine 
of  presumption  by  prescription  based  on  the  lapse  of  twenty 
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years  of  time,  are  founded  upon  the  principle  of  some  laches 
on  the  part  of  one  who,  having  the  right  and  capacity  to  sue 
either  at  law  or  in  equity,  neglects  or  onsita  to  do  so  for  such 
period  of  twenty  years.  For  the  repose  of  society,  it  is  pre- 
sumed that  the  right,  if  it  existed,  has  in  some  manner  been 
lost  by  reason  of  such  act  of  acquiescence,  based  on  some 
omission  or  neglect. — Long  v,  Parmer^  81  Ala,  384,  and 
cases  cited  on  p.  388;  Bozeman  v.  Bozeman^  82  Ala.  389; 
McCorry  t\  King'^s  Heirs,  39  Amer.  Dec.  1G5.  In  the 
following  cases,  cited  on  the  brief  of  appellants^  counsel, 
where  life-tenants  had  purchased  the  re%^eraion,  under  sales 
which  conferred  no  legal  title  to  such  reversionary.^  interest, 
important  presumptions  were  allowed  tcj  prevail  under  the 
operation  of  twenty  years  lapse  of  time,  accompanied  by  pos- 
session and  claim  of  ownership,  involving  the  payment  of 
the  purchase-money,  the  execution  of  conveyances,  and  the 
presumed  regularity  in  the  execution  of  powers:  MatihvwB 
v.  McDade,  72  Ala.  377;  Gosson  v.  Ladd,  77  Ala-  223; 
Kelly  V.  Hancock,  75  Ala.  229. 

The  plaintiffs  in  the  present  case,  as  reversioners,  had 
no  right,  as  we  have  said,  to  sue  at  law.  But  they  had  a 
right  to  go  into  a  court  of  equity,  to  remove  the  cloud  from 
their  title  created  by  the  probate  court  proceedings.  This 
cloud  consisted  of  the  administrator** s  deed,  and  other  record 
evidence  of  a  sale,  under  the  operation  of  which  the  pur- 
chaser had  acquired  an  equitable  title,  louder  an  adverse 
possession,  such  a  title  would  become  perfect  in  ten  years 
after  the  death  of  the  life-tenant,  and  extiinsic  evidence 
would  be  necessary  to  show  whether  the  holder  of  such  par- 
ticular estate  was  living  or  dead.  The  deed  and  other  pro- 
ceedings, therefore,  were  of  a  character  to  be  used  to 
injuriously  affect  the  complainants'  title,  and  operated, 
moreover,  to  impair  the  market  value  of  the  reversion,  and 
to  prevent  its  sale  by  the  owners  in  the  event  they  desired 
to  dispose  of  it.  And  while  one  having  the  legal  title  to 
land,  with  the  right  of  possession,  would  be  compelled  first 
to  recover  possession  by  ejectment,  liefore  invoking  this 
jurisdiction  of  equity  to  quiet  it;  yet  the  rule  is  different 
where  the  complainants'  title  is  equitable,  or  where,  like  a 
reversioner  or  remainder-man, he  is  not  entitled  to  possession 
by  reason  of  the  existence  of  a  life,  or  particular  estate.  In 
the  latter  class  of  cases,  the  complainant  may  at  once  resort  to 
equity,  to  have  the  objectionable  proceedings  vacated  as  a 
cloud  on  his  title,  especially  when  it  is  necessary  to  do  some 
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act  of  equity  as  a  condition  precedent  to  its  exercise.  That 
act,  in  this  case,  would  be  to  tender  to  the  purchaser  the 
amount  bid  at  the  sale, — whether  with  or  without  interest, 
we  need  not  decide.  That  a  reversioner  or  remainderman 
may  file  such  a  bill,  on  the  same  principle  upon  which  he  is 
permitted  to  redeem  from  a  mortgage  sale,  we  consider  to 
be  clear,  both  on  principle  and  authority,  his  remedy  at  law 
being  entirely  inadequate.  As  observed  in  a  recent  case, 
holding  this  view:  '*A  remainder  [or  reversion]  is  a  present 
right,  though  the  enjoyment  is  future,  and  the  owner  may 
desire  to  dispose  of  it,  or  in  some  way  to  make  it  available 
to  his  needs;  and  he  is  entitled  to  have  it  relieved  from  a  cloud 
impairing  its  value,  and  perhaps  rendering  it  wholly  un- 
available."— Aiken  v.  Sulile,  4  Lea  (Tenn.),  105;  and  cases 
cited  on  p.  110;  3  Pom.  Eq.  Jur.  ^  1220,  1398-1399,  nole 
4;  1  High  on  Injunc.  (2d  Ed.),  §  330;  3  Wait^s  Act  & 
Def.  190-191. 

Here,  then,  was  the  capacity  to  sue  in  a  court  of  equity, 
so  as  to  sweep  away  a  cloud  on  the  title  of  the  plaintiffs, 
and,  by  an  offer  to  do  equity,  to  have  the  equitable  title  of 
the  defendants,  acquired  at  the  void  sale,  divested  out  of 
them  by  decree  of  a  court  of  chancery.  A  failure  to  exercise 
this  right  for  over  twenty  years  is  such  laches  as  authorizes 
the  inference  that  the  right  to  do  so  is  barred  in  any  one  of 
the  modes  in  which  that  result  may  be  effected.  If  the  only 
existing  right  of  action  on  the  plaintiffs'  part  were  at  law — 
if  his  only  laches,  or  slumbering  on  his  rights,  consisted  in 
his  failure  to  sue  at  law — then,  as  we  have  often  said,  *'the 
only  fact  open  to  inquiry,  in  such  cases,  would  be  the  char- 
acter of  defendants'  possession,  either  in  its  original  acquisi- 
tion, or  in  its  continued  use,  as  being,  on  the  one  hand,  per- 
missive and  in  subordination,  or,  on  the  other,  hostile  and 
adverse." — Long  v,  Parmer,  81  Ala.  384;  and  cases  cited  on 
p.  388.  But  the  laches  here  imputed  to  the  plaintiffs  is  the 
fact  of  having  allowed  the  probate  court  proceedings  to  re- 
main unassailed  for  over  twenty  years — proceedings  under 
which,  though  void  at  law,  a  good  equitable  title  to  the  re- 
version had  been  acquired,  accompanied  with  possession  and 
claim  of  ownership,  on  the  part  of  the  purchaser  and  her 
sub- vendees,  during  the  whole  of  this  long  period. 

The  fair  legal  presumption  arising  from  this  state  of  facts, 
in  our  opinion,  is,  that  the  purchaser,  or  those  claiming  title 
under  her,  have  filed  a  bill  in  equity  compelling  the  heirs  of 
Hudson   to  convey   to  them   the  legal  title;  or  else  that  a 

Vol.  lxzxvii. 


Digitized  by 


Googk 


1888.]  OF  ALABAMA.  589 

[Cox  V.  Holcomb.] 

voluntary  conveyance  of  such  title  has  been  made  by  such 
heirs,  thereby  converting  the  equitable  into  a  legal  title. 
Bland  v.  Bowie,  53  Ala.  152;  Bell  v.  Craig,  52  Ala.  215. 

The  special  finding  of  the  Circuit  Court  on  the  facts  was 
made  under  the  provisions  of  the  statute. — Code,  1886, 
§§  2744r-45.  This  statute  makes  it  our  duty  to  examine 
and  determine  whether  the  facts  are  sufficient  to  support  the 
judgment,  which  was  for  the  plaintiffs.  It  follows  from  the 
views  above  expressed  that  they  are  not.  The  court  erred 
in  rendering  judgment  on  the  facts  for  the  plaintiffs.  That 
judgment  will  be  reversed,  and  a  judgment  will  be  rendered 
in  this  court  for  the  defendants. 

Keversed  and  rendered. 


Cox  V.  Holeomb.  liS  SS 

Bill  in  Equiiji  for  Reformaiion  of  Defective  Conveyance  o/'p 
Homestead,  or  Sjyecijic  Performance  as  Executory  Agree-  \m 
ment  to  Convey,  and  for  Injunction  against  Jxidgmmt 

1.  Reformation  or  specific  performance  of  conveyance  of  homestead. 
A  conveyance  of  the  homestead  by  husband  and  wife,  to  which  the 
certificate  of  acknowledgment  is  substantially  defective  (Code,  §  2508), 
will  not  be  reformed  in  equity,  on  the  (ground  that  the  examination  and 
acknowledgment  of  the  wife  were  in  fact  properly  made,  but  were  not 
shown  by  the  officer's  certificate  from  ignorance  or  mistake  on  his  part; 
nor  will  it  be  specifically  enforced,  as  an  executory  agreement  to  con- 
vey. 

Appeal  from  the  Chancery  Court  of  Pickens. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  by  Mrs.  Martha  Cox,  against 
D.  G.  Holcomb  as  the  administrator  of  the  estate  of  Robert 
Bridges,  deceased,  and  Mrs.  Frances  Bridges,  who  was  the 
widow  of  said  Robert  Bridges  and  the  mother  of  the  com- 
plainant; and  sought  relief  against  a  defective  conveyance  of 
a  tract  of  land,  executed  by  said  Bridges  and  wife  to  the 
complainant,  on  the  facts  stated  in  the  opinion  of  the  court. 
The  chancellor  sustained  a  demurrer  to  the  bill  for  want  of 
equity,  and  his  decree  is  here  assigned  as  error. 

E.  D.  WiLLETT,  and  J.  C.  Johnston,  for  appellant,  cited 
Garth  v.  Fort,    15  Lea,    Teun.  683;   Lowry  v,  Adamson^ 
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48  Texas,  621;  Johnson  v.  Taylor,  60  Texas,  360;  MonU 
gomery  v.  Simpson,  25  Ark.  365 ;  DaUon  v.  Rust,  22  Texas, 
133;  Hutchinson  v.  Ainsworth,  63  Oal.  286;  Brinkley  v. 
Tomeny,  9  Baxter,  Tenn.  275. 

D.  C.  HoDO,  contra,  cited  Balknm  v.  Wood,  58  Ala.  642; 
Jenkins  v,  Harrison,  66  Ala.  345 ;  Blythe  v.  Dargin,  68  Ala. 
370;  Van  Cleave  V.  Wilson,  13  Ala,  387;  Shelton  v.  .4 ?/.//- 
man  &  Taylor  Co,,  82  Ala.  315;  Scott  v,  Simons,  70  Ala. 
353;  Gardner  &  Gates  v.  Moore,  75  Ala.  395;  Townsley  v, 
Chapin,  12  Allen,  Mass.  478;  Donahue  v.  Mills,  41  Ark. 
421;  Downing  V.  Blair,  75  Ala.  216. 

CLOPTON,  J.— On  October  22,  1878,  Robert  Bridges 
and  his  wife,  Frances  Bridges,  joined  in  a  conveyance  of  real 
estate  to  appellant,  upon  a  recited  valuable  consideration. 
The  land  conveyed  included  the  homestead  of  the  grantor. 
The  oflScer's  certificate  of  the  wife's  acknowledgment  doee 
not  show  a  substantial  compliance  with  the  form  prescribed 
by  the  statute  in  such  cases — it  omits  to  affirm  a  privy  exam- 
ination of  the  wife,  and  to  exclude  fear,  constraint,  or  threats 
on  the  part  of  the  husband.  Appellant  seeks  by  his  bill  tc 
vacate  and  annul  proceedings  in  the  Probate  Court,  by  whicl 
the  homestead  exemption  was  allotted  to  Frances  Bridges 
after  the  death  of  her  husband,  and  to  enjoin  the  enforce- 
ment of  a  judgment  recovered  by  her  against  appellant,  foi 
the  possession  of  the  land  exempted.  The  ground  of  reliei 
is,  that  the  officer  before  whom  the  wife's  acknowledgmen 
was  made,  omitted  to  certify  her  examination  and  acknowl 
edgment  in  the  manner  required  by  the  statute,  from  mis 
take  or  ignorance  of  the  law,  though,  as  the  bill  alleges,  shi 
was  in  fact  examined  separate  and  apart  from  her  husband 
and  acknowledged  that  she  signed  the  deed  of  her  own  fre< 
will  and  accord,  and  without  fear,  constraints,  or  threats  oi 
his  part.  The  bill  prays  that  complainant  be  allowed  t< 
prove  that  Frances  Bridges  was  so  examined,  and  made  sucl 
acknowledgment,  so  as  to  constitute  the  deed  a  valid  anc 
legal  conveyance ;  and  failing  in  this,  that  the  conveyance 
may  be  enforced  as  an  executory  contract. 

In  Gardner  v,  Moore,  75  Ala.  394,  it  was  held,  that  wher( 
a  mortgage  of  a  homestead  was  executed  by  a  married  mai 
and  his  wife,  in  strict  conformity  with  the  statute,  a  court  o 
equity  will  assume  jurisdiction  to  correct  a  misdescription  ii 
land  conveyed  and  intended  to  be  conveyed.     It  is  not  claimec 

Vol.  lxxxvii. 


Digitized  by 


Googk 


1888.]  OP  ALABAMA.  591 

[Cox  V.  Holcomb.] 

that  there  is  any  mistake  in  the  description  of  the  subject- 
matter,  or  terms  of  the  conveyance.  On  the  case  made  by 
the  bill,  the  jurisdiction  of  the  court  is  invoked  to  aid  a  de- 
fective certificate  of  acknowledgment,  or  to  compel  the  spe- 
cific performance  of  an  agreement  to  convey  by  a  married  wo- 
man. "While  no  case  has  been  heretofore  presented,  in  which 
the  wife  was  in  fact  examined  separate  and  apart  from  her 
husband  touching  her  signature  to  an  alienation  of  the 
homestead,  and  made  the  statutory  acknowledgment  of  her 
voluntary  signature  and  assent,  and  the  officer  before  whom 
the  acknowledgment  was  made  omitted  to  certify  in  substan- 
tial compliance  with  the  statute,  the  principles  which  under- 
lie the  case,  and  are  decisive  of  the  question  involved,  should 
be  regarded  as  well  settled.  An  alienation  of  the  homestead 
by  a  married  man,  not  executed  by  the  wife  in  the  manner 
prescribed  by  the  statute,  has  been  uniformly  held  to  be  a 
nullity, — inoperative  to  confer  any  rights.  Such  alienation 
does  not  possess  the  force  and  effect  of  an  imperfectly  exe- 
cuted conveyance.  To  give  it  operation,  there  must  be  a 
subsequent  acknowledgment  by  the  wife,  properly  certified, 
made  voluntarily,  and  with  intent  to  cure  the  defect. — BaU 
kum  V,  Wood,  58  Ala.  642.  The  constitution  and  statute 
have  reference  to  some  mode  of  alienation  by  which  the  title 
passes  in  prcesenti.  They  do  not  contemplate  instruments 
which  can  be  regarded  only  as  agreements  to  convey.  From 
the  performance  of  an  executory  contract  to  alienate  the 
homestead,  which  is  a  nullity  because  of  the  incapacity  of 
the  wife  to  make  such  agreement,  she  may  withhold  her  sig- 
nature and  assent,  and  the  court  is  powerless  to  compel  per- 
formance. It  is  well  settled  by  our  decisions,  that  the  con- 
veyance of  the  homestead  by  the  husband,  though  signed  by 
the  wife,  if  not  executed  in  the  manner  essential  to  its  valid- 
ity, will  not  be  enforced  against  her  as  a  contract  to  convey. 
Jenkins  v,  Harrison,  66  Ala.  345 ;  Blythe  v.  Dargin,  68  Ala. 
370 ;  Gardner  v.  Mooi'e,  supra. 

By  the  statute,  it  is  essential  to  a  valid  alienation  of  the 
homestead  by  a  married  man,  that  the  voluntary  signature 
and  assent  of  the  wife  shall  be  shown  by  her  privy  examin- 
ation before  an  officer  authorized  to  take  acknowledgments, 
and  by  the  certificate  of  such  officer,  in  the  form  prescribed 
by  the  statute,  upon  or  attached  to  the  deed. — Code,  1886, 
§  2508 ;  Scott  v.  Simons,  70  Ala.  354.  The  power  of  the  wife 
to  consent  to  the  alienation  is  derived  from  the  statute. 
There  can  be  no  question,  that  if  no  sufficient  examination 
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and  acknowledgment  have  been  made,  a  court  of  equity  will 
not  compel  the  wife  to  correct  the  defective  execution. 
When  an  order  for  re-execution  is  necessary,  and  the  reform- 
ation only  operates  as  a  re-cgnveyance,  the  court  will  not 
undeiiake  to  reform  it.  The  wife's  signature  and  assent 
must  be  voluntary,  under  the  constitution  and  statute.  The 
omission  of  the  statutory  requirement,  essential  to  a  valid 
execution  of  the  deed  of  a  married  woman,  can  not  be  sup- 
plied by  the  compulsory  power  of  the  court. — Gebb  t\  Bosc% 
40  Md.  387;  Russell  v.  Eumsnj,  35  111.  362. 

We  have  been  referred  by  counsel  to  decisions  in  other 
States,  which  uphold  proceedings  to  correct  defective  official 
certificates  in  analogous  cases.  An  examination  shows  that 
the  decisions  are  rested  on  local  statutes  authorizing  such 
proceedings;  and  some  of  the  cases  concede  that,  in  the  ab- 
sence of  statutory  authority,  the  court  would  not  assume  to 
correct  them. — Johnson  v.  Ta/y/o?-,  40  Tex.  360;  Hnichinson 
V.  Ainsworfh,  63  Cal.  286;  KoUeuhroeck  v.  Cracrafi,  36  Ohio 
St.  584.  As  we  have  said,  the  officer's  certificate  of  acknowl- 
edgment, in  substantial  compliance  with  the  statutory  form, 
ia  as  essential  to  a  valid  alienation  of  the  homestead,  as  the 
examination  and  acknowledgment  of  the  wife  required  by 
the  statute.  A  substantial  compliance  must  affirmatively 
appear  from  the  certificate  itself,  which  is  the  sole  and  ex- 
clusive evidence  of  the  voluntary  signature  and  assent  of  the 
wife.     Parol  evidence  is  inadmissible  to  supply  deficiencies. 

It  is  manifest  from  the  frame  and  prayer  of  the  bill,  that 
its  purpose  is  to  aid  or  supply  the  defective  execution  of  the 
officer's  certificate  attached  to  the  deed  to  complainant.  The 
power  of  the  officer  to  make  such  certificate  is  also  statutory. 
Though  a  court  of  equity  will  relieve  against  the  defective 
execution  of  a  power  created  by  a  party,  it  is  well  settled 
that,  with  few  exceptions,  it  can  not  relieve  against  the  defec- 
tive execution  of  a  power  created  by  statute,  nor  supply  any 
of  the  formalities  requisite  to  its  due  execution. — McBryde 
V,  Wilkinson,  29  Ala.  662.  The  officer  taking  the  acknowl- 
edgment may,  during  his  continuance  in  office,  voluntarily 
correct  his  certificate,  or  make  a  new  one  conforming  to  the 
statute,  if  the  facts  warrant ;  but  a  court  of  equity  will  not 
assume  to  correct  or  aid  the  defective  execution  of  such 
statutory  powers.  It  follows  that  the  bill  of  complainant  is 
wanting  in  equity. —  IVanall  i\  Kent,  51  Mo.  150. 

This  conclusion,  to  which  we  are  forced,  may  work  hard- 
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ship;  but  grantees  can  avoid  such  consequences,  by  taking 
care  to  see  that  their  conveyances  are  properly  executed. 
Affirmed. 


Prout  &  Robertson  v.  TVebb. 

Action  by  Warehouse-man  against  Banker^  for  Breach  of 
Special  Contract. 

1.  Statute  of  frauds;  contract  not  to  he  performed  vnthin  one  year;  prom- 
ise to  answer  for  debt  or  default  of  another. — A  promise  made  by  a  pri- 
vate banker,  advancing  money  to  cotton-buyers,  to  a  warehouse-man, 
to  pay  the  warehouse  charges  on  the  cotton  of  persons  dealing  with 
him,  if  the  warehouse-man  would  allow  it  to  be  shipped  without  pre- 
payment of  his  charges,  is  not  a  contract  **not  to  be  performed  within 
one  year"  (Code,  ^1732),  although  the  parties  acted  under  it  for  more 
than  a  year  before  a  breach  occurred  ;  nor  is  it  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person,  within  the  terms  of 
the  statute;  but  it  is  an  original  promise  or  undertaking,  founded  on  a 
two-fold  consideration — benefit  to  the  promisor,  and  detriment  to  the 
promisee. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  John  C.  Webb,  against  Prout 
&  Robertson  as  partners,  and  was  commenced  on  the  13th 
February,  1888.  The  original  complaint  contained  two 
counts,  the  first  being  for  the  breach  of  a  special  contract,  to 
which  a  demurrer  was  sustained  because  its  averments  were 
not  sufficiently  certain  and  definite ;  and  the  second  was  the 
common  count  for  money  had  and  received.  On  sustaining 
the  demurrer  to  the  first  count,  the  plaintiff  had  leave  to 
amend;  and  he  then  filed  two  additional  counts,  as  follows: 

(3.)  "Plaintiff  claims  of  defendants  the  sum  of  $500, 
and  avers  that  he  is  engaged  in  the  business  of  a  warehouse- 
man and  forwarding  merchant,  and,  in  his  regular  course  of 
business  as  such,  had  in  his  possession  777  bales  of  cotton, 
upon  which  was  due  him  the  sum  of  §492.15  for  his  charges 
thereon;  that  he  had  a  lien  on  said  cotton  for  his  said 
charges,  of  which  defendants  had  notice;  that  defendants, 
being  fully  aware  that  plaintiff  had  a  lien  upon  all  cotton 
coming  into  his  possession  in  the  regular  course  of  his  busi- 
ness as  warehouse-man  and  forwarding  merchant,  did  prom- 
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ise  and  agree  with  the  plaintiff,  that  if  he  would  allow  cot- 
ton under  his  control  to  be  shipped  from  his  warehouse  by 
cotton-buyers  who  were  dealing  with  defendants,  without 
embarrassing  such  shipments  by  detaining  cotton  until  his 
charges  thereon  were  paid,  they,  said  defendants,  would  pay 
such  charges  on  all  such  cottons  passing  through  their  hands ; 
that  said  777  bales  of  cotton  were  shipped  from  plaintiff's 
warehouse  by  Th.  Bernard  &  Co.,  cotton-buyers  who  dealt 
with  defendants,  and  passed  through  defendants'  hands ;  that 
plaintiff,  relying  upon  defendants'  said  promise,  suffered  said 
cotton  to  go  out  of  his  possession,  and  to  be  shipped  by  said 
Th.  Bernard  &  Co.,  without  first  collecting  his  charges;  that 
the  whole  amount  of  said  charges  is  still  due  and  unpaid : 
that  he  has  demanded  of  defendants  the  sum  due  him  foi 
said  charges,  and  they  have  failed  and  refused  to  pay  the 
same,  or  any  part  thereof,"  &c. 

(4.)  "Plaintiff  claims  of  defendants  the  sum  of  $500, 
and  avers  that  he  is  engaged  in  business  as  a  factor,  ware- 
house-man, and  forwarding  merchant,  and,  in  his  regulai 
course  of  business  as  such,  had  in  his  possession  777  bales 
of  cotton,  upon  which  there  was  due  to  him  the  sum  oi 
$492.15  for  charges  and  advances  thereon,  and  on  which  he 
had  a  lien  for  said  charges  and  advances,  of  which  lien  de- 
fendants had  notice ;  that  said  defendants,  being  fully  aware 
^  of  plaintiff's  lien  upon  cotton  coming  into  his  possession  ii 

the  regular  course  of  his  business  as  above  stated,  die 
promise  and  agree  with  plaintiff,  that  if  he  would  allow  cot 
ton  under  his  control  in  his  regular  course  of  business  to  b< 
shipped  by  cotton-buyers  who  were  dealing  with  defendants 
without  embarrassing  such  shipments  by  detaining  cottoi 
until  his  charges  thereon  were  paid,  they,  the  said  defend 
^;  ants,   would    pay  said  charges  on  all   such   cotton  passing 

through  their  hands;  that  said  777  bales  of  cotton  wer( 
shipped  by  Th.  Bernard  &  Co.,  cotton-buyers  who  dealt  a 
such  with  defendants,  and  passed  through  defendants 
hands;  that  plaintiff,  relying  upon  defendants'  said  promise 
suffered  said  cotton  to  go  out  of  his  possession,  and  to  b 
shipped  by  said  Th.  Bernard  &  Co.,  without  first  collecting 
his  charges ;  that  the  whole  amount  of  said  charges  is  stil 
due  and  unpaid;  that  he  has  demanded  of  defendants  th 
sum  due  him  for  said  charges,  and  they  have  failed  and  re 
fused  to  pay  the  same,"  &c. 

The  defendants  demurred  to  the  complaint  as  amendec 
on  the  ground  that  there  was  a  misjoinder  of  counts ;  and  t 
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the  "Ist,  3d  and  4th  counts  severally,  because  it  shows  that 
plaintiff  voluntarily  abandoned  the  lien  for  whose  destruc- 
tion he  sues,  and  voluntarily  surrendered  the  possession  of 
the  cotton."  The  court  overruled  the  demurrer,  and  the  de- 
fendants then  pleaded  the  general  issue  and  tlie  statute  of 
frauds ;  on  which  pleas  issue  was  joined. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
testified  in  his  own  behalf,  that  he  had  been  carrying  on  the 
business  of  a  warehouse-man,  factor,  forwarding  and  com- 
mission merchant  in  Demopolis,  for  twelve  or  fifteen  years, 
while  the  defendants  were  carrying  on  business  as  bankers ; 
"that  defendants,  in  the  course  of  their  business,  made  ad- 
vances to  cotton-buyers,  to  enable  them  to  buy  cotton  in  that 
city ;  that  when  cotton  was  delivered  to  him,  he  gave  the  owner 
a  receipt  for  the  same,  on  which  were  shown  all  of  his  charges 
up  to  its  date ;  that  the  receipt  represented  the  stored  cotton, 
and  a  purchaser  of  the  cotton  paid  the  value  thereof  less  the 
charges  shown  by  the  receipt,  and  held  the  receipt  as  evi- 
dence of  his  title  to  the  cotton,  the  ownership  of  the  cotton 
always  following  the  receipt ;  that  the  defendants,  advancing 
money  to  cotton-buyers,  took  such  receipts,  and  held  the 
same  as  security  for  such  advances ;  that  up  to  November, 
1885,  or  1886,  he  had  permitted  buyers,  who  owned  cotton 
in  his  warehouse,  to  ship  the  same  before  his  charges  were 
paid,  relying  on  the  shippers  to  pay  the  same,  but  about  that 
time  he  became  dissatisfied  with  this  mode  of  business,  and 
determined  to  quit  it  except  as  to  one  particular  buyer;  that 
he  then  informed  defendants  he  would  never  ship  any  more 
cotton  until  his  charges  were  paid,  and  they  thereupon 
promised  and  agreed  to  guarantee  his  charges  on  all  cottons, 
for  which  his  receipts  came  into  their  hands,  provided  he 
would  agree  not  to  impede  the  shipment  of  such  cottons  by 
holding  the  same  for  the  payment  of  his  charges  thereon, 
and  he  consented  thereto."  He  testified,  also,  that  the  cot- 
ton season  each  year  commenced  on  the  1st  September,  and 
ended  on  the  31st  August  following,  though  the  buying  of 
cotton  generally  ended  early  in  May ;  that  Th.  Bernard  &  Co. 
followed  the  business  of  buying  cotton  in  Demopolis  during 
the  season  of  1887-8,  their  business  being  managed  exclu- 
sively by  said  Th.  Bernard ;  that  the  defendants  introduced 
said  Bernard  to  him  in  the  early  part  of  the  season,  saying 
that  he  would  probably  buy  most  of  the  cotton  sold  there 
that  season ;  that  said  Bernard  &  Co.  did  buy  a  great  deal  of 
cotton   during  that  season,  and  stored  it  in  his  warehouse. 
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taking  his  receipts  for  the  same,  and  depositing  them  with 
defendants  as  security  for  the  money  advanced  to  buy  it ;  that 
they  paid  all  of  his  charges  on  such  cotton  prior  to  Decem- 
ber 19th,  1887,  invariably  making  payments  by  checks  on 
defendants,  which  showed  on  their  face  that  they  were  given 
for  charges  on  cotton,  and  all  of  which  were  promptly  hon- 
ored by  defendants  up  to  that  time;  that  between  December 
19th,  1887,  and  7th  January  following,  there  accrued  to  him 
charges  amounting  to  $492.15  on  777  bales  of  cotton  stored 
with  him  by  Bernard  &  Co.,  the  account  of  which  charges 
was  kept  on  his  books  against  said  Bernard  &  Co.,  and  against 
no  other  person ;  that  Th.  Bernard  left  the  city  early  in  Jan- 
uary, 1888,  leaving  a  clerk  in  charge  of  his  office  and  busi- 
ness; that  said  account  was  made  out  and  presented  to  said 
clerk,  who  said  that  he  could  do  nothing  in  Bernard's 
absence ;  that  payment  was  afterwards  demanded  of  the  de- 
fendants, who  requested  plaintiff  to  wait  until  Bernard  re- 
turned, saying  that  they  could  do  nothing  in  the  matter  with- 
out a  check  from  him ;  that  he  repeatedly  asked  payment  of 
them,  which  they  refused  on  the  same  ground;  that  on  Ber- 
nard's return,  he  gave  plaintiflF  a  check  on  defendants  for  the 
amount  of  the  charges,  but  told  him  they  would  not  pay  it, 
as  he  had  no  money  to  his  credit  with  them ;  that  Bernard 
went  with  him  to  defendants'  office  when  he  presented  said 
check  for  payment,  which  was  refused ;  that  said  account  for 
charges  had  never  been  paid,  and  he  had  no  means  of  in- 
demnity in  his  hands. 

The  defendants  testified,  as  to  the  nature  of  their  business 
and  that  of  the  plaintiff,  in  substance  as  the  plaintiff,  but 
said  that  they  had  never  been  engaged  in  the  business  of 
buying  or  selling  cotton  in  Demopolis ;  that  they  advanced 
money  to  cotton-buyers  on  satisfactory  security,  their  profits 
accruing  on  account  of  interest  and  exchange ;  that  they  did, 
on  two  separate  occasions,  guarantee  plaintiff's  storage  ac- 
count against  two  individual  cotton-buyers,  but  this  was  done 
by  special  agreement, — one  five  or  six  years  ago,  the  other 
in  the  Fall  of  1885,  or  1886;  that  they  never  made  any 
agreement  in  November,  1885,  or  at  any  other  time,  to  be 
responsible  for  pUintifif's  charges  on  cotton;  that  at  the  be- 
ginning of  the  cotton  season  of  1887-8  they  declined  to  ad- 
vance money  to  any  cotton-buyer,  unless  they  were  secured 
against  loss ;  thnt  Th.  Bernard  came  to  Demopolis  about  that 
time,  representing  Bernard  &  Co.,  secured  them  against  loss, 
and  made  arrangements  to  get  money  with  which  to  engage 
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in  the  cotton  business ;  that  they  agreed  to  pay  the  checks 
of  said  Bernard  &  Co.  when  they  came  with  the  cotton  re- 
ceipts attached,  and  to  advance  to  them  such  an  amount  of 
money  as  they  thougjit  they  could  safely  advance  on  the  se- 
curity held;  that  they  paid  out  a  large  amount  of  money  on 
the  checks  of  said  Bernard  &  Co.  during  that  season,  but 
nothing  at  all  on  their  account  without  checks;  that  Ber- 
nard &  Co.  bought  said  777  bales  of  cotton  as  plaintiff  had 
testified,  taking  plaintiff's  warehouse  receipts,  checking  on 
them  to  pay  for  the  same,  and  depositing  said  receipts  with 
them  as  security  for  the  money  advanced,  which  defendants 
paid  out  on  their  check ;  that  when  Berniard  &  Co.  got  ready 
to  ship  the  cotton,  defendants  delivered  the  cotton  receipts 
to  them,  taking  their  receipts  for  the  same,  and  had  nothing 
more  to  do  with  the  cotton,  or  the  receipts,  until  Bernard  & 
Co.  brought  them  a  bill  of  lading  for  the  cotton,  with  attached 
draft  for  the  proceeds  of  sale  when  sold,  and  they  thereupon 
placed  said  drafts,  less  exchange,  to  the  credit  of  Bernard  & 
Co.  on  their  books,  where  they  had  been  charged  with  the 
money  advanced ;  that  they  then  had  no  knowledge  or  inform- 
ation as  to  whether  plaintiff  had  any  charges,  paid  or  un- 
paid, on  the  cotton,  and  did  not  know  that  his  charges  were 
unpaid  until  he  informed  them  of  the  fact  several  days 
afterwards ;  that  he  did  not  then  demand  payment  of  them,  nor 
claim  that  they  were  bound  for  his  charges,  but  abused  Ber- 
nard for  not  paying  them,  and  said  that  the  loss  was  owing 
to  his  own  negligence ;  that  plaintiff  again  came  into  their 
bank,  on  January  24th,  1888,  in  company  with  Bernard,  and 
presented  his  check,  which  they  refused  to  pay  because  they 
had  in  their  hands  no  funds  belonging  to  said  Bernard,  who 
was  still  indebted  to  them  on  account. 

The  bill  of  exceptions  purports  to  set  out  "all  the  evidence 
in  the  case,"  the  above  being  a  summary  of  it.  Thereupon, 
the  court  charged  the  jury,  "that  if  they  believed  from  the 
evidence  that  the  defendants  made  the  promise  set  out  in  the 
complaint,  and  testified  to  by  plaintiff,  the  statute  of  frauds 
would  not  avail  them  as  a  defense."  The  defendants  ex- 
cepted to  this  charge  as  given,  and  also  to  the  refusal  of 
each  of  the  following  charges,  which  were  asked  by  them  in 
writing:  (1.)  "The  jury  can  hold  the  defendants  to  no 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
Bernard  &  Co.,  unless  the  same  was  in  writing."  2.  "The 
plaintiff  can  not  recover  in  this  action  upon  any  agreement 
that  is  not  to  be  performed  within  one  year  from  the  making 
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thereof,  unless  they  believe  from  the  evidence  that  the  same 
was  in  writing."  The  court  charged  the  jury,  also,  on  re- 
quest, that  the  plaintiff  was  not  entitled  to  recover  on  the 
count  for  money  had  and  received ;  and  to  this  charge  the 
plaintiff  excepted. 

The  appeal  is  sued  out  by  the  defendants,  who  assign  as 
error  the  rulings  on  the  pleadings  adverse  to  them,  the 
charge  given,  and  the  refusal  of  the  charges  asked  by  them ; 
and  there  is,  by  consent,  a  cross-assignment  of  error  by  the 
plaintiff,  which  requii*es  no  notice. 

Tayloe  &  Johnston,  and  Geo.  G.  Lyon,  for  appellants. 
(1.)  The  contract  sued  on  was  without  consideration. 
Plaintiff's  promise,  as  alleged  and  proved,  was,  "not  to  im- 
pede the  shipments  of  cotton  by  holding  the  same  for  the 
payment  of  his  charges."  It  was  his  legal  duty  not 
to  impede  the  shipments,  and  he  would  have  been  liable  to 
an  action  for  damages  if  he  had  done  so.  (2.)  The  con- 
tract was  void  under  the  statute  of  frauds,  because  it  was 
not  to  be  performed  within  one  year  from  the  making  there- 
of. It  must  be  remembered  that  the  contract  was  made  late 
in  the  season,  when  the  business  of  buying  cotton  was  nearly 
over,  as  the  court  judicially  knows ;  and  the  fact  that  the 
parties  continued  to  act  under  it  during  the  next  season  shows 
their  intention  as  to  its  scope  and  extent — is  a  practical  illus- 
tration of  their  understanding  and  intention;  in  fact,  the 
alleged  breach  did  not  occur  until  the  close  of  the  next  sea- 
son.— 12  Heisk.  655;  Doyle  t\  Dircni,  93  Amer.  Dec.  87; 
Smith  on  Contracts,  57-8.  (3.)  The  contract  was  void  under 
the  statute  of  frauds,  for  the  fui-ther  reason,  that  it  was  a 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
other  persons.  The  entire  evidence  shows  that  plaintiff  re- 
garded Bernard  &  Co.  as  his  debtors,  and  made  no  claim  of 
liability  against  defendants  until  after  he  had  failed  to  make 
the  money  out  of  Bernard  &  Co.  If  any  liability  was  in- 
curred by  Bernard  &  Co.,  or  any  credit  was  extended  to  them, 
defendant's  promise  was  collateral,  and  within  the  terms  of  the 
statute. — Smith's  Mer.  Law,  ch.  11;  Curtis  v,  Dennis,  7  Mete. 
51U;  4  W.  Va.  29;  Brandt  on  Suretyship,  ^  56;  2  East,  325; 
Browne  on  Stat.  Frauds,  228-30;  Clapp  v.  Webb,  52  Wise.  638 ; 
55  Wise.  645;  2  Story  on  Contracts,  §  864;  Boykin  v.  Doh- 
lande  d^  Co.,  37  Ala.  577;  22  Me.  395;  36  Me.  113;  Tay- 
lor  V.  Drake,  53  Amer.  Dec.  680;  Peabody  v,  Harvey^ 
10  Amer.  Dec.  103;  Puckeii  v.  Bates,  4  Ala.  390.     (4.)  The 
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intention  of  the  parties,  under  the  facts  in  evidence,  was  a 
question  for  the  jury,  and  it  should  have  been  submitted  to 
them. — Brandt  on  Suretyship,  §  63;  100  Amer.  Dec.  66; 
37  Ala,  583;  1  H.  Bla.  10;  2  T.  R  80;  Scoit  v.  Mijaiis  & 
Moore,  24  Ala,  489;  Browne,  Stat.  Frauds,  226. 

Geo.  W.  Taylor,  contra, — (1.)  The  contract  was  sup- 
ported by  a  two-fold  consideration— benefit  to  one  party,  and 
detriment  to  another.— 66  Ala.  490;  75  Ala.  452;  77  Ala. 
217.  (2.)  The  contract  might  have  been  fully  performed 
within  one  year,  and  there  was  no  provision  for  its  longer 
continuance;  nor  can  any  presumption  of  further  continuance 
be  indulged  in  to  defeat  it. — Brigham  &  Co,  v,  Carlisle, 
78  Ala.  243;  Derrick  v.  Brown,  66  Ala.  165;  Hrflin  v, 
Milton,  69  Ala.  356.  (3.)  The  contract  was  executed,  and 
nothing  remained  to  be  done  but  the  payment  of  the  money. 
Westmoreland  V,  Porter,  75  Ala.  452;  Bishop,  Contracts, 
§§672.  (4.)  The  promise  was  an  original  and  primary 
undertaking,  supported  by  a  sufficient  consideration,  and  not 
collateral  to  the  debt  or  liability  of  any  other  person. — Bell 
V,  Marx,  48  Ala.  498;  Clark  v,  Jones,  85  Ala.  127. 

McCLELLAN,  J. — The  plaintiff  below  was  a  warehouse- 
man and  cotton-factor  in  the  city  of  Demopolis.  The  defeud- 
ants  were  private  bankers  in  said  city.  The  contract  declared 
on  was  entered  into,  if  at  all,  by  and  between  them  in  these 
respective  capacities,  and  in  its  very  nature  depended  for  its 
continued  existence  upon  the  continuation,  on  either  hand,  of 
the  business  engaged  in  at  the  time  by  Webb  and  Prout  & 
Bobertson,  respectively.  Either  party  might  have  continued 
to  engage  in  the  business,  with  respect  to  which  the  contract 
was  made,  for  any  number  of  years ;  and  on  the  other  hand, 
either  party  might  have  desisted  from  the  business  within  a 
year  from  the  date  of  the  contract.  A  discontinuance  by 
either  party,  within  the  year,  would  have  determined  the 
contract.  The  undertaking,  therefore,  belongs  to  that  class 
of  "agreements  to  continue  to  do  something  for  an  indefi- 
nite period,  which  may  be  determined  by  such  a  change  in 
the  circumstances  of  the  parties  as  will  make  it  unreason- 
able or  unnecessary  that  they  should  be  further  bound,  the 
contingency  of  such  change  in  circumstances  being  implied 
in  the  nature  of  the  contract,"  and  which  "are  not  within 
that  provision  of  the  statute  of  frauds  which  requires  all 
contracts,  which   by  their  terms  are  not  to  be  performed 
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within  one  year,  to  be  in  writing." — Browne  on  Stat,  of 
Frauds,  276a;  1  Keed,  Stat,  of  Frauds,  199;  Wood,  Stat,  of 
Frauds,  485;  Talmadge  v.  R.  &  S.  R.  R.  Co.,  13  Barb.  493; 
Adams  v.  Adams,  26  Ala.  279;  Brigham&  Co,  v.  Carlisle, 
78  Ala.  244;  Heflin  t\  Milton,  69  Ala.  356;  Derrick  v.  Broivn, 
66  Ala.  165.  And  it  is  immaterial  in  such  cases,  so  far  as 
the  application  of  the  statute  of  frauds  is  concerned,  whether 
the  contract  has  or  has  not  been  performed  within  the  year. 
Browne  on  Stat,  of  Frauds,  279. 

This  contract  was  made  in  November,  1885,  or  1886.  It 
was  not  restricted  in  its  application  to  cotton  bought  by  any 
particular  buyer  or  buyers,  but  was  intended  to  embrace  all 
cotton  stored  in  appellee's  warehouse,  which  should  be  bought 
by  persons  dealing  with  and  through  the  appellants  as  to  the 
particular  purchase.  Bernard  &  Co.  did  not  begin  opera- 
tions as  cotton-buyers  at  Demopolis,  until  the  fall  of  1887. 
It  would,  therefore,  be  a  presumption  too  violent  to  be  in- 
dulged, that  the  agreement  of  Prout  &  Eobertson  was  made 
in  the  interest  of,  or  for  the  benefit  of  Bernard  &  Co.,  or 
other  cotton-buyer.  On  the  contrary,  the  agreement  was  to 
obtain  with  respect  to  all  buyers  who  dealt  with  Prout  &  Eob- 
ertson, and  whose  purchases  passed  through  their  hands. 
From  these  dealings  certain  profits  resulted  to  the  appellants, 
consisting  of  the  interest  on  money  which  they  advanced, 
and  of  the  exchange  which  they  charged  on  the  collection  of 
drafts  for  the  proceeds  of  the  cotton  when  sold.  To  facili- 
tate Prout  &  Eobertson  in  the  dealings  in  which  they  were 
thus  interested,  and  out  of  which  these  profits  were  made, 
Webb  surrendered  his  lien  on  the  cotton,  in  consideration  of 
their  promise  to  secure  him  in  the  payment  of  his  charges. 
The  'heading  purpose"  of  Prout  &  Eobertson,  therefore,  was 
not  to  answer  for  the  debt,  default,  or  miscarriage  of  Bernard 
&  Co.,  but  to  subserve  their  own  pecuniary  or  business  inter- 
ests. The  contract  by  which  this  object  was  accomplished, 
was  supported  by  considerations  moving  directly  between  the 
parties  to  it,  and  with  which  Bernard  &  Co.  had  no  concern, 
which  were  of  benefit  to  the  promisor,  as  well  as  of  detri- 
ment to  the  promisee;  and  although  it  may  be  in  form  an 
undertaking  to  answer  for  the  debt  of  another,  and  although, 
as  a  matter  of  fact,  when  performed,  it  may  have  that  effect, 
it  is  not  within  the  thiid  clause  of  the  statute  of  frauds,  and 
need  not  have  been  in  writing. — Wilson  v,  Boynton,  3  Met. 
(Mass.)  396;  Emcrsonv,  Slater,  22  How.  28;  Castling  v. 
Auberi,  2  East,  325;  Small  v.   Shaffer,  24  Md.  161;  Leiber 
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t\  Levy,  3  Mei  (Ky.)  292;  Westmoreland  v.  Porter,  75  Ala. 
459;  Browne   Stat.    Frauds,  2146-249,   and   note;    1  Keed 
Stat.  Frauds,  72. 

The  same  conclusion  would  probably  be  reached  upon 
other  considerations  presented  by  the  evidence  in  this  case; 
as,  for  instance,  that  appellants,  through  this  arrangement, 
obtained  possession  and  control  of  the  property,  through  the 
bills  of  lading,  which,  in  the  course  of  these  dealings,  were 
deposited  with  them. — Authorities  above  cited;  and  WiU 
Hams  V,  Leper,  3  Burr.  188;  McCrai'y  v.  Madden,  1  Mc- 
Cord  L.  486.  But  we  are  content  to  rest  it  on  the  position 
first  taken. 

The  demurrers  to  the  first  count  of  the  complaint  were 
sustained,  and  leave  granted  plaintiff  to  amend.  This  was 
done  by  adding  the  third  and  fourth  counts.  Whereupon 
the  defendants  again  demurred  to  the  Jirst,  which  was  no 
longer  in  the  complaint,  and  also  to  the  thii'd  and  fourth ; 
and  they  now  assign  the  overruling  of  their  demurrer  to  that 
count  as  error.  This  is  so  palpably  a  mistake,  that  it  need 
not  be  further  considered. 

The  third  and  fourth  counts  are  for  the  breach  of  the 
special  contract,  and  seek  to  recover  the  amount  of  money 
which  the  defendants,  it  is  alleged,  agreed  in  that  contract  to 
pay  to  the  plaintiff.  They  do  not  proceed  on  the  theory, 
that  a  breach  of  duty  imposed  by  the  contract  has  been  com- 
mitted, whereby  and  in  consequence  of  which  plaintiff  has 
been  damaged  in  the  sum  claimed,  but  they  seek  to  hold  the 
defendants  to  the  payment  of  the  money  that  they  obligated 
themselves  to  pay.  The  case  made  by  these  counts  is,  there- 
fore, ex  contractu,  as  upon  an  express  agreement.  The  case 
made  by  the  second  count,  for  money  had  and  •  received,  is 
also  ex  contractu,  as  upon  an  implied  promise ;  and  these  sev- 
eral counts  are,  therefore,  properly  joined. —  Whilden  v.  M. 
&  P.  Bank,  64  Ala.  27. 

The  amended  complaint  on  the  special  contract,  and  each 
count  thereof,  avers  that  the  plaintiff  was  induced  to  forego 
his  lien  on  the  property,  and  to  surrender  his  possession  of 
it,  by  the  agreement  of  the  defendants  to  see  that  his  charges 
were  paid ;  and  the  demurrer  to  the  third  and  fourth  counts, 
on  the  assumption  that  they  show  a  voluntary  surrender  of 
the  property,  or  abandonment  of  the  lien,  under  which  plain- 
tiff had  possession  of  it,  are  not  well  taken.  The  rulings  of 
the  court  below,  so  far  as  they  were  prejudicial  to  the  de- 
fendants, were  in  accordance  with  the  principles  we  have  an- 
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nounced,  and  were  free  from  error.  Its  rulings  which  went 
to  the  prejudice  of  the  plaintiflf,  and  are,  by  agreement  of 
parties,  brought  to  our  attention  by  a  cross-assignment  of 
error,  need  not  be  considered;  since,  in  the  view  we  have 
taken  of  this  case,  they  involve  no  injury  to  the  appellee. 
AflSrmed, 
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Powell  V.  New  England  Mortgage  & 
Security  Co* 

Bill  in  Equity  for  Foreclosure  of  Mortgage^  or  Ratification 
of  Qale  under  Powe)\ 

1.  Relieving  married  woman  of  disabilities  of  coverture y  by  decree  in 
chancery, — In  the  exercise  of  the  statutory  jurisdi(!tion  formerly  con- 
ferred on  chancellors,  to  relieve  married  women  of  the  disabilities  of 
coverture  to  the  extent  specified  (Code,  1876,  ^  2731),  relief  can  not  be 
granted  by  piecemeal,  but  the  relief  prayed  and  granted  must  be  coex- 
tensive with  the  statute,  neither  more  nor  less ;  if  the  petition  prays 
only  partial  relief,  or  less  than  the  statute  authorizes,  any  decree  ren- 
dered upon  it  is  void ;  but,  if  the  petition  conforms  to  the  statute,  while 
the  decree  goes  beyond  it,  it  is  void  only  for  the  excess. 

2.  Same;  case  at  bar. — Where  the  petition  alleged  that  the  petitioner 
owned  certain  lands,  ** which  are  ner  statutory  separate  estate,  and 
which  she  desires  to  incumber  or  mortgage  for  the  purpose  of  raising 
money,*'  and  therefore  prayed  to  be  * 'relieved  of  all  the  disabilities  oi 
coverture,  to  the  end  that  she  may  sue  and  be  sued  as  Sifeme  sole,  mort- 
gage, convey,  and  otherwise  dispose  of  her  separate  estate  as  fully  and 
freely  as  if  a,  feme  sole;**  while  the  decree  declared  her  ^'relieved  of  the 
disabilities  of  coverture,  with  full  pow^er  to  convey,  mortgage,  buy,  sell, 
or  otherwise  dispose  of  her  statutory  and  other  separate  estate,  to  sue 
and  be  sued  as  a  feme  sole;**  held,  that  the  petition  and  decree,  each, 
was  fatally  defective,  and  conferred  no  power  to  mortgage  her  lands. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed,  on  what  day  the  record  doee 
not  show,  by  the  New  England  Mortgage  &  Security  Com- 
pany, a  corporation  organized  under  the  laws  of  Connecticut, 
against  Mrs.  Virginia  D.  Powell  and  her  husband,  James  W. 
Powell ;  and  sought  the  foreclosure  of  a  mortgage  on  a  trad 
of  land,  executed  by  the  defendants  to  the  complainant,  or  a 
ratification,  at  the  election  of  the  defendants,  of  an  irregulai 
sale  under  a  power  in  the  mortgage,  at  which  the  complain- 
ant became  the  purchaser  through  an  agent.  The  mortgage 
was  given   to  secure  a  debt  for  borrowed  money,  and  was 
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dated  November  17th,  1887 ;  and  was  duly  exeeated  and  ac- 
knowledged by  said  Powell  and  wife,  and  contained  a  power 
of  sale  on  default.  The  bill  rdlegad  that  Mrs.  Powell^  to 
whom  the  mortgaged  lands  belonged^  had  been  relieved  of 
the  disabilities  of  coverture  j>riur  io  ite  execution^  ''by  pro- 
ceedings in  the  Chancery  Court  of  Montgomery,'"  a  tran- 
script of  which  was  made  an  exhibit  to  the  bilL  The  tran- 
script showed  that,  on  the  2 let  December,  1878,  a  petition 
was  filed  in  the  name  of  Mrs.  Powell,  suing  by  her  next 
friend,  which  alleged — *'lst,  that  she  is  a  resident  citizen  of  't 

Montgomery  county,  Alabama,  over  twenty-one  years  of  age,  ' 

and  the  wife  of  James  W.  Powell;  2d,  that  she  is  the  owner 
of  certain  real  estate  and  an  interest  in  lands  in  Montgom- 
ery county,  which  are  her  separate  statutory  estate,  and  which  * 
she  desires  to  incumber  or  inortgage  for  the  pui'pose  of  rais-  j 
ing  money."     The  prayer  of  the  petition  was  in  these  words:  | 
"Wherefore  your  petitioner  prays,  that  your  Honor  will  re-  I 
lieve  her  of  all  the  disabilities  of  coverture,  to  the  end  that 
she  may  sue  and  be  sued  as  a  fcmt^  ,so/r,  mortgage,  convey, 
and  otherwise  dispose  of  her  separate  estate,   as  fully  and 
freely  as  if  afeme  .sofe."     The  consent  of  the  has  band  was 
written    at  the   bottom    of  the    petition,  and  the   case  was 
submitted  to  the  chancellor  in  vacation;  anil  he  rendered  a 
decree  in  vacation,  dated  D^'ceuiber   26th,  1878,  as  follows: 
"It  is  therefore  ordered,  adjudged  and  decreed,  that  Vii*ginia 
D.  Powell,  wife  of  James  W.  Powell,  of  Montgomery  county,                                  .  i 
be,  and  she  is  hereby,  relieved  of  the  disabilities  of  cover-                                   1 1 
ture,  with  full  power  to  convey,  mortgage,  buy,  sell,  or  other-                                 '*  j 
wise  dispose  of  her  statutory  and  other  separate   estate,  to                                   f 
sue  and  be  sued  as  a  feme  soltv^ 

The  defendants  demurred  to  the  bill,  assigning  specially 
several  causes  of  demurrer  assailing  the  validity  of  the 
chancery  proceedings.  The  chancellor  overruled  the  de- 
murrer, and  his  decree  is  here  assigned  as  error. 

Watts  &  Son,  for  appellant. 

Thorington  &  Smith,  confra, 

STONE,  C.  J. — The  question  in  this  case  is,  whether  cer- 
tain proceedings  had  before  the  chancellor  so  far  relieve 
Mrs.  Powell  of  the  disabilities  of  coverture,  as  to  make  the 
mortgage  executed  by  her  a  binding  lien  on  the  land  therein 
described.     A  transcript  of  those  proceedings  is  made  an  ex- 
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hibit  to  the  bill.  An  attempt  had  been  made,  under  section 
2731  of  the  Code  of  1876,  to  have  Mrs.  Powell  relieved  oi 
her  disabilities  of  coverture,  as  to  her  statutory  and  othei 
separate  estates,  so  far  as  to  invest  her  with  the  right  *'tc 
buy,  sell,  hold,  convey,  and  mortgage  real  and  personal  prop- 
erty, and  to  sue  and  be  sued  as  a.  feme  sole^  The  petitior 
was  addressed  to  the  chancellor  in  vacation,  and  was  acted 
upon  by  him  in  vacation. 

This  statute  has  been  several  times  before  us  for  interpre- 
tation. Our  uniform  ruling  has  been,  that  it  is  enabling, 
and  that  to  obtain  the  benefits  it  offers,  the  whole,  and  not  c 
part  of  the  relief  it  tenders,  must  be  set  forth,  and  embodied 
in  the  prayer ;  in  other  words,  that  no  fractional  relief,  less 
than  the  whole,  can  be  obtained  under  this  statute.  Th€ 
chancellor  has  no  power  to  grant  any  relief,  unless  all  the 
statute  provides  is  asked  for,  and  he  can  confer  no  greater  oi 
other  powers  than  those  enumerated  in  the  statute.  Asking 
to  be  relieved  of  only  a  part  of  the  enumerated  disabilities 
falls  short  of  putting  the  jurisdiction  and  powers  of  the 
chancellor  into  exercise ;  and  any  decree  he  may  render  or 
such  petition  is  a  nullity. — Ashford  v.  Watkins^  70  Ala.  156 
Cohen  v.  Wollner,  72  Ala.  233;  Falk  v.  Hecht,  75  Ala.  293 
So,  in  Meyer  v,  Sulzbacher,  76  Ala.  120, 127,  we  said:  "Tha 
the  powers  authorized  by  the  statute  to  be  conferred  must  al 
be  conferred,  or  withheld  together,  as  an  entirety,  and  tha 
this  jurisdiction  can  not  be  exercised  by  piecemeal."  If 
however,  the  relief  granted  be  greater  than  the  statute  al 
lows,  but  yet  both  pleadings  and  decree  cover  the  whole  fielc 
of  permissible  relief,  such  decree  will  be  void  only  for  th< 
excess. — Meyer  v.  Sulzbacher,  supra;  Mohr  v.  Senior 
85  Ala.  114. 

The  petition,  under  which  Mrs.  Powell  obtained  her  relief 
is  fatally  defective.  It  simply  avers  that  she  owns  lands,  hei 
statutory  separate  estate,  "which  she  desires  to  incumber,  oi 
mortgage,  for  the  purpose  of  raising  money."  The  prayei 
is,  "that  your  Honor  will  relieve  her  of  all  the  disabilities  o 
coverture,  to  the  end  that  she  may  sue  and  be  sued  as  B,femi 
sole^  mortgage,  convey,  and  otherwise  dispose  of  her  sepa 
rate  estate,  as  fully  and  freely  as  if  she  were  a  feme  sole,'' 
It  will  be  seen  that  several  of  the  provisions  of  the  statute 
are  ignored.  The  decree  is  fuller;  but,  to  the  extent  it  goei 
beyond  the  petition  and  its  prayer,  it  is  coram  non  judice 
But,  it  is  itself  defective. 

Beversed,  and  demurrer  sustained.     Bemanded,  with  in 
Vol.  lxxxvu. 
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structions  to  the  chancellor  to  dismiss  the  bill,  unless,  per- 
chance,   the   defects  pointed  out  above   can  be   cured   by 
amendment. 
Eeversed  and  remanded. 


Carroll  v    Richardson. 

Bills  in  EquHy,  between  Legatees  and  Executor. 

1.  When  legatee  may  come  into  equity ^  again'^t  executor, — A  legatee  to 
whom  the  testator  bequeathed  his  mercantile  business,  with  stock  of 
goods,  notes  and  outstanding  accounts,  directing  that  he  ''will  assume 
all  the  liabilities  of  the  store,  and  continue  the  business  as  heretofore," 
and  also  devising  to  him  the  store-house  in  which  the  business  was 
carried  on,  can  not  maintain  a  bill  in  equity  against  the  executor,  to 
recover  the  goods,  notes  and  accounts,  until  after  the  expiration  of 
eighteen  months  from  the  grant  of  letters  testamentary  (Code,  ^^  2134, 
2192),  unless  the  executor  has  reported  the  estate  to  be  solvent,  even 
though  he  offers  to  give  bond  for  the  faithful  administration  of  the 
assets. 

2.  Demurrer  to  cross-bill j  when  original  bill  is  wanting  in  equity. — On 
appeal  from  an  interlocutory  order  overruling  a  demurrer  to  a  cross-bill 
(Oode,  ^  3612),  the  appellate  court  can  not  consider  the  sufficiency  of 
the  original  bill,  to  which  a  demurrer  was  interposed  and  overruled; 
yet,  if  the  original  bill  was  wanting  in  equity,  the  overruling  of  a  de- 
murrer to  the  cross-bill  is  not  a  reversible  error. 

3.  When  executor  may  come  into  equity, — An  executor  may  file  a  bill 
in  equity,  asking  the  court  to  construe  the  will, to  give  him  instructions 
in  the  performance  of  his  duties,  and  to  remove  the  administration  into 
that  court,  when  it  appears  that  the  provisions  of  the  will  are  of  doubt- 
ful construction,  and  that  the  legatees  assert  conflicting  claims  under  it. 

Appeals  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A  Foster. 

These  two  cases,  involving  controversies  between  J.Monroe 
Carroll,  a  legatee  and  devisee  under  the  last  will  and  testa- 
ment of  John  T.  Perry,  deceased,  and  J.  C.  Richardson,  his 
executor,  were  argued  and  submitted  together  in  the  court 
below,  on  demurrers  to  each  bill,  and  on  motion  to  consoli- 
date the  two  causes ;  and  they  were  argued  and  submitted 
together  in  this  court.  Said  J.  T.  Perry  died  on  the  24th 
June,  1887,  and  his  last  will  and  testament  was  duly  admitted 
to  probate  on  the  28th  July,  1887,  on  which  day,  also,  letters 
testamentary  were  granted  to  J.  C.  Richardson  as  sole  exe- 
cutor ;  J.  M.  Carroll  and  E.  Crenshaw,  who  were  also  named 
as  executors  in  the  will,  declining  the  trust.  The  will  was 
dated  February    10th,  1887,  and  contained   the  following 
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(with  other)  provisions:  ''First  my  will  is,  that  all  my  jui 
debts  and  funeral  expenses,  including  a  monument  over  m 
grave,  be  paid  out  of  my  estate,  as  soon  after  my  death  i 
convenient.  Second,  after  paying  all  my  just  debts  an 
funeral  expenses,  as  heretofore  describedA  give,  devise  an 
bequeath  to  my  beloved  sister,  Mahala  J.  Rothenhoflfer,  a 
my  personal  property,  except  piano  (which  I  give,  devij 
and  bequeath  to  my  niece,  Henrietta  Dohrmeir),  and  m 
parlor  set  of  furniture,  including  carpet  and  parlor  fixtun 
of  every  kind,  that  is  my  parlor,  to  my  niece,  Bessie  Doh 
meir.  Third,  I  give,  devise  and  bequeath  $500  to  each  < 
my  sisters,  Mahala  J.  Rothenhoffer,  Martha  A.  Fulmor 
and  Georgiana  V.  Carroll ;  which  shall  be  paid  over  to  the: 
by  my  executors,  within  twelve  months  after  my  death,  ( 
sooner  if  practicable."  Then  follow  devises  of  real  estat 
consisting  of  several  store-houses  and  lots  in  Greenville, 
his  nephews  and  nieces;  the  first  being  to  J.  M.  Carroll,  ( 
"two  brick  stores  and  lots  on  the  corner  of  Commerce  ar 
Boiling  streets,"  with  these  words  added:  "But,  if  he  shou 
die  without  issue,  before  the  reversion  or  remainder  she 
come  into  his  possession,  then  I  give,  devise  and  bequeal 
the  same  to  my  niece,  Fanny  Bell  Dohrmeir,  her  heirs  ai 
assigns  forever."  The  last  clause  of  the  will,  after  noi 
inating  the  executors,  added:  "I  hereby  authorize  them,  < 
either  of  them,  to  do  all  things  necessary  to  carry  out  tl 
terms  of  this  will,  and  to  avoid,  if  possible,  the  necessity 
going  into  any  of  the  courts  to  settle  up  this  will.  It  is  n 
wish,  in  case  of  disagreement  between  any  of  the  parties  i 
this  will,  that  the  same  shall  be  settled  by  arbitration,  instet 
of  going  into  chancery,  or  any  other  court  with  it." 

This  will,  as  propounded  for  probate,  was  attested  by  ( 
W.  Bryan  and  J.  M.  Carroll  as  subscribing  witnesses ;  ai 
to  it  was  annexed  a  certificate  by  A.  B.  Dulin  as  notai 
public,  as  to  its  acknowledgment  before  him  by  the  testate 
in  the  statutory  form  for  the  acknowledgment  of  a  conve; 
ance.  Beneath  the  certificate  these  works  were  adde 
''Codicil:  Additional  to  page  1  from  second  clause:  Secon 
after  paying  all  my  just  debts  and  funeral  expenses,  as  her 
tofore  described,  I  give,  devise  and  bequeath  to  my  belovc 
sister,  Mahala  J.  Rothenhoffer,  all  my  personal  propert 
except  my  stock  of  merchandise,  books,  accounts,  note 
mortgages,  store  fixtures,  and  everything  belonging  to  sa 
store  now  occupied  by  me,  on  corner  of  Commerce  and  Bol 
v/^ng  streets,  to  my  nephew,  J.  M.  Carroll,^who  will  assun 
Vol.  lxxxvii.  ' ' 
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all  the  liabilities  of  the  store,  and  continue  the  business  as 
heretofore;  and  he  would  provide  for  the  welfare  of  my 
beloved  sister,  Elizabeth  Kelley,  and  my  sister-in-law, 
Georgiana  V.  Carroll,  as  long  as  they  live,  and  will  accept." 
This  codicil  was  dated  June  20th,  1887,  and  was  attested  by 
6.  W.  Bryan  and  A.  B.  Dulin ;  and  it  was  admitted  to  pro- 
bate with  the  will. 

According  to  the  allegations  of  the  bill  afterwards  filed  by 
Bichardson  as  executor,  the  store-house  of  the  testator  re- 
mained closed  from  the  day  of  his  death,  June  24th,  to  July 
28th,  when  Kichardson  was  appointed  as  executor;  and  the 
keys  of  the  building,  and  of  the  vault  or  safe  in  it,  being 
then  delivered  to  him  by  Carroll,  he  took  possession,  and 
found  ^1, 825. 86  in  the  vault.  The  goods  being  in  a  dam- 
aged condition,  the  executor  filed  a  petition  asking  an  order 
of  sale  from  the  Probate  Court ;  and  he  proceeded  to  sell  the 
goods  at  private  sale  until  October  29th,  1887,  when  Carroll 
filed  a  bill  against  him,  to  enjoin  any  further  sales,  and  to 
require  the  executor  to  deliver  the  goods  up  to  him ;  insist- 
ing that  they  were  only  charged  with  the  debts  of  the  busi- 
ness, until  all  the  other  property  of  the  estate  was  exhausted, 
and  offering  to  give  a  bond  of  indemnity  for  the  proper 
application  of  the  goods  as  assets.  The  executor  had  also 
obtained  from  the  Probate  Court,  on  the  15th  September, 
an  order  for  the  sale  of  the  other  personal  property,  specify- 
ing and  describiug  everything;  and  on  the  16th  October, 
1887,  the  day  appointed  for  the  sale,  a  bill  in  equity  was 
filed  against  him  and  Carroll,  by  Mrs.  Rothenhoffer  and 
other  legatees,  seeking  to  enjoin  the  sale  of  articles  be- 
queathed to  them,  on  the  ground  that  Carroll  had  misappro- 
priated money  and  other  assets,  which  the  executor  should 
recover  and  appropriate  to  the  payment  of  the  debts. 

In  the  suit  instituted  by  Carroll,  the  executor  filed  an 
answer,  which  he  asked  might  be  taken  as  a  cross-bill,  and 
he  also  demurred  to  Carroll's  original  bill.  The  chancellor 
overruled  the  demurrer  to  the  original  bill,  and  also  the  de- 
murrer to  the  cross-bill.  Carroll  appealed  from  the  decree 
overruling  his  demurrer  to  the  cross-bill,  and  here  assigned 
it  as  error.  In  the  suit  instituted  by  Richardson,  he  asked  jCl^ 
the  court  to  construe  the  will,  to  instruct  him  in  the  discharge  \ 
of  his  duties  as  executor,  and  to  remove  the  administration 
of  the  estate  into  the  Chancery  Court.  Carroll  filed  a  de- 
murrer to  the  bill,  and  he  appealed  from  the  decree  over- 
ruling his  demurrer,  here  assigning  it  as  error. 
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Tompkins,  London  <fe  Troy,  for  appellant  in  each  case, 
cited  3  Pomeroy's  Equity,  §§  156-7;  Clayv,  Ourley,  62  Ala. 
14;  McNeill  v.  McNeill ,  36  Ala.  109;  Tminton  v,  Mclnnish, 
46  Ala.  619;  Insurance  Co,  v.  Webb,  54  Ala.  688;  Shelton 
V.  Carpenter,  60  Ala.  201 ;  Grimball  v.  Patfon,  70  Ala.  626. 

Watts  &  Son,  contra,  cited  Trotter  t\  Blocker,  6  Porter, 
269;  Sellers  v.  Sellers,  35  Ala.  235;  Coivles  v.  Pollard. 
51  Ala.  445;  Clay  t\  Gurley,  62  Ala.  14;  Hollingsivorth  v. 
Hollingsworth,  65  Ala.  321;  Wilson  v.  Crook,  17  Ala.  59; 
Stewart  v.  Stewart,  31  Ala.  207 ;  Dudley  v,  Farris  &  Mc- 
Curdy,  79  Ala.  187;  Bozeman  v,  Gilbert,  1  Ala.  90; 
3  Porter,  231. 

STONE,  C.  J. — These  two  suits  refer  to  the  estate  of  J. 
T.  Perry,  deceased.  Mr.  Perry  left  a  will  and  codicil,  each 
of  which  was  proven  and  established  as  his  last  will  and 
testament;  and  Richardson,  one  of  the  executors  named  ir 
the  will,  qualified  as  such,  and  took  upon  himself  the  execu- 
tion  of  the  trust.     The  other  two  did  not  qualify. 

The  suit  stated  first  above  was  instituted  probably  in  less 
than  six  months  after  the  probate  of  the  will,  J.  M.  Carrol 
being  the  complainant.  The  records  fail  to  furnish  the  datt 
when  either  bill  was  filed.  Whether  this  be  so  or  not,  it  is 
manifest  that  each  of  the  bills  was  filed  in  much  less  thai 
eighteen  months  after  the  probate  of  the  will. 

When  a  personal  representative  of  a  decedent's  will  oi 
estate  is  appointed  and  qualifies,  the  result  is,  that  the  title 
to  all  personal  effects  of  the  estate,  including  choses  ir 
action,  vests  immediately  in  him,  and  that  title  relates  bad 
to,  and  takes  effect  from  decedent's  death. — 1  Brick.  Dig 
932,  §§  262,  264;  3  lb,  463.  §  130.  It  then  becomes  hii 
duty  to  possess  himself  of  all  personal  effects,  that  he  maj 
pay  the  debts,  and  perform  the  other  functions  of  adminis- 
tration. Until  the  expiration  of  eighteen  months  after  the 
appointment  of  a  personal  representative,  the  law  does  noi 
impute  to  him  a  knowledge  of  the  condition  of  the  estate  as 
to  solvency  or  insolvency.  Till  then  he  can  not  be  coerced 
to  pay,  or  assent  to  a  legacy. — Code  of  1886,  §  2192,  and 
note.  In  the  case  of  Jackson  v.  Roioell,  at  present  term 
we  said:  ^'Eighteen  months  are  allowed  after  administratior 
granted,  for  presenting  or  filing  claims  against  decedents 
estates;  and  a  settlement  can  not  be  coerced  until  after  the 
expiration  of  eighteen  months  (Code  of  1886,  §§  2134, 
Vol.  lxxxvii. 
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2192),  nnless  the  executor  or  administrator  becomes  satis- 
fied before  that  time  that  the  estate  is  solvent,  and  so  reports; 
in  which  event  he  may  obtain  an  order  of  distribution  as  to 
the  whole,  or  any  part  of  the  property." — Code  of  1886, 
§  2191.     See  Upchurch  v.  Norsworthij,  12  Ala.  532. 

There  was  a  demurrer  to  Carroll's  bill,  which  the  chan- 
cellor overruled.  There  is  no  appeal  from  that  ruling,  and 
it  neither  is,  nor  can  be  assigned  as  error.  Consequently, 
the  sufficiency  of  that  bill  is  not  directly  before  us  for  re- 
view. Richardson  answered  Carroll's  bill,  and,  under  our 
statute,  made  his  answer  a  cross-bill.  To  that  cross-bill 
Carroll  filed  a  demurrer,  which  the  chancellor  overruled. 
That  ruling  is  assigned  as  error.  A  cross-bill  is  defensive 
in  its  nature  and  purpose ;  and  if  the  original  bill  fails,  the 
cross-bill,  as  a  rule,  has  nothing  to  accomplish,  and  fails 
with  it.  We  will  not  consider  the  sufficiency  of  the  cross- 
bill,  for,  under  the  principles  we  have  declared,  CarroU'B 
bill  is  without  equity,  and  the  demurrer  to  it  ought  to  have 
been  sustained.  There  is  in  this  ruling  no  error  of  which 
appellant  can  complain. 

There  is  not  enough  before  us — indeed,  facts  are  not  suf- 
ficiently developed — to  enable  us  to  determine  absolutely 
what  course  the  executor  ought  to  pursue  in  reference  to  the 
Daerchandise.  It  is  clear  that  Carroll  can  not  claim  their 
delivery  to  him,  either  with  or  without  security  for  his  faith- 
ful administration  of  the  trust.  The  executor  should,  as  far 
as  safety  and  the  payment  of  the  debts  will  permit,  respect 
the  wishes  of  the  testator  in  the  matter  of  the  specific 
devises,  bequests,  and  pecuniary  legacies;  for,  next  to  the 
law  of  the  land,  the  will  is  a  law  to  him.  The  merchandise* 
is  probably  perishable,  and  in  any  event  would  deteriorate  in 
value,  if  kept  on  hands  unreasonably.  Much  must  be  con- 
fided to  the  executor's  discretion ;  while,  if  he  acts  recklessly, 
or  in  bad  faith,  and  thereby  injures  the  estate,  he  will  render 
himself  liable  for  the  abase.  We  know  not  how  to  be  more 
definite  on  this  subject. 

Following  pretty  closely  the  foregoing  suit,  as  we  infer, 
came  the  bill  of  J.  C.  Eichardson,  as  executor,  stated  second 
at  the  head  of  this  opinion.  That  bill  makes  all  the  devi- 
sees and  legatees  under  Perry's  will  parties  defendant.  The 
object  and  prayer  of  the  bill,  as  amended,  are  two-fold: 
First,  to  obtain  an  interpretation  of  the  will,  and  directions 
of  the  court  in  its  administration ;  and,  second,  to  have  the 
administration  removed  into  the  Chancery  Court.  There 
39 
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was  a  demurrer  to  this  bill  by  Carroll,  which  the  chancelloi 
overruled. 

We  hold  that  this  bill,  in  each  of  its  aspects,  contains 
equity.  The  will  itself,  including  the  codicil,  presents 
several  questions  of  disputable  solution,  on  which  diflfereni 
legal  minds  might  well  differ.  And  it  is  shown  that  Mrs, 
Rothenhoffer.and  Carroll  differ  in  the  interpretation  of  th( 
will,  in  the  assertion  of  the  interests  they  severallj 
claim  thereunder.  And  the  question  may  arise,  whethei 
the  codicil  does  not  create  a  precatory  tjrust,  in 
favor  of  Mrs.  Kelley  and  Mrs.  Carroll ;  and  on  the  othe] 
hand,  whether  the  language  is  not  too  uncertain  tc 
authorize  relief. — Jones  v.  AtcPhiUips,  82  Ala.  102 
3  Pom.  Eq.  §§  1156-7;  McRee  t\  McRee,  34  Ala.  349 
Hollingsworih  v,  Hollingsworth^  65  Ala.  321 ;  Cowles  v.  Pol- 
lard, 51  Ala.  445.  It  is  not  our  intention  to  express  oi 
intimate  any  opinion  as  to  the  proper  interpretation  of  anj 
clause  of  the  will.  The  question  of  rightful  interpretation 
or  rightful  directions,  is  not  before  us.  The  chancellor  hat 
declared  no  interpretation,  and  has  given  no  directions.  He 
has  simply  decided  that  the  bill  makes  a  case  calling  for  in- 
terpretation and  direction,  and  from  that  decretal  order  the 
present  appeal  is  prosecuted.  There  is  no  error  in  hig 
rulings. 

Affirmed. 
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Geo.  Pacific  Railway  Co.  v.  Hughes 

Action  jor  Damages  on  account  of  Personal  Injuries. 

1.  Contributory  negligence  between  railroad  companies  at  crossing 
In  an  action  to  recover  damages  for  personal  injuries   sustained  bj 

Elaintiff  at  a  railroad  crossing,  the  fact  that  the  company  on  whose  can 
e  was  travelling  was  guilty  of  contributor)^  negligence  is  no  defense 
though  it  may  create  a  joint  and  several  liabilitv. 

2.  Statutory  liability  of  railroad  companies ^  for  injuries  to  persons  oi 
property;  burden  of  proof. — Under  statutory  provisions  now  of  fore* 
(Code,  §§  1144-5,  1147,  note),  whether  the  action  is  for  injuries  to  per 
son  or  stock,  the  onus  is  on  the  railroad  company  to  acquit  itself  o 
negligence,  by  showing  (I)  a  compliance  with  the  statutory  requisitionj 
as  to  blowing  the  whistle  and  ringintf  the  bell,  or  (2)  that  such  compli 
ance  could  not  have  averted  the  injury ;  but  this  statutory  rule  does 
not  extend  to  a  case  where  the  injuries  are  caused  by  a  neglect  of  othei 
duties  at  a  crossing  of  two  railroads,  resulting  in  a  collision  whereby 
plaintiflf,  a  passenger,  was  injured. 
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3.  Same;  cases  explained  and  limited. — In  the  following  cases, 
"presenting  questions  arising  under  section  1144  (Code  of  1886),  the 
decisions  were  correct  on  the  points  presented,  but  the  principle  was 
stated  too  broadly,  and  is  liable  to  mislead  :  'M.  G.  S.  Railroad  Co,  v. 
McAlpine,  75  Ala.  113;  s.  c  ,  80  Ala.  73;  L.  d:  N.  Ala.  Railroad  Co.  v. 
Bees,  82  Ala.  340;  M.  &  G.  Railroad  Co.  v.  Caldwell,  83  Ala.  196;  and  in 
L.  <!•  N.  Railroad  Co.  v.  Jones,  83  Ala.  373,  **the  principle  stated  was 
scarcely  called  for,  and  is  not  correct  when  applied  to  the  class  of  in- 
juries there  complained  of.'' 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  Thomas  R.  Hughes  against 
the  appellant  corporation,  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  from  a  collision  of  a  street 
railway  car,  on  which  he  was  a  passenger,  and  a  train  of  cars 
belonging  to  the  defendant.  The  collision  occurred  on  the 
16th  March,  1888,  at  the  intersection  of  two  streets  in  the 
city  of  Birmingham,  where  the  tracks  of  the  two  railroads 
crossed  each  other;  and  the  action  was  brought  on  the  13th 
April,  1S88.  The  court  charged  the  jury,  among  other 
things,  as  follows:  "When  a  person  sues  a  railroad  company 
for  damages  for  injuries  to  his  person,  as  in  this  case,  he  is 
requii'ed  to  show  that  he  has  been  injured,  and  that  the  injury 
was  inflicted  by  the  defendant,  or  the  defendant's  employees 
or  servants ;  and  when  he  does  that,  the  burden  of  proof  is 
on  the  defendant  to  show  that  itself  or  its  employees  were 
not  negligent  at  the  time  and  place  of  the  occurrence,  and 
therefore,  if  the  plaintiff  was  injured  at  all,  he  was  not  injured 
by  reason  of  the  defendant's  negligence."  This  charge,  to 
which  the  defendant  excepted,  is  now  assigned  as  error,  with 
several  other  rulings,  which  require  no  notice. 

James  Weatherly,  for  appellant. 

Smith  &  Lowe,  contra. 

STONE,  C.  J.— The  East  Lake  Dummy  Line  of  railway 
extends  from  the  business  part  of  the  city  of  Birmingham, 
eastwardly  to  East  Lake.  It  is  a  street  railway,  the  cars  of 
which  are  drawn  by  steam  power,  called  a  dummy  engine. 
Within  the  corporate  limits  of  Birmingham,  at  the  intersec- 
tion of  First  Avenue  and  Twenty-seventh  Street,  the  East 
Lake  railway  track  crosses  two  lateral  tracks  of  the  Georgia 
Pacific  Railway  Company,  that  were  used  in  receiving  and 
transferring  carg  from  and  to  other  railroads  that  center  in 
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Birmingham.  The  railroad  crossings  are  in  a  public  street, 
or  at  the  point  of  intersection  of  the  two  streets.  At  this 
crossing  the  injury  was  suffered,  which  gave  rise  to  the  pres- 
ent suit.     The  injury  was  inflicted  in  March,  1888. 

The  plaintiff,  Hughes,  was  a  passenger  on  the  dummy 
line,  going  eastward.  While  crossing  the  Georgia  Pacific's 
said  tracks,  a  collision  occurred  between  the  coach  in  which 
he  was  riding,  and  the  front  car  of  a  train  which  the  Geor- 
gia Pacific  was  pushing  along  its  transfer  track,  with  a  view 
of  placing  said  cars,  some  ten  in  number,  beyond  the  cross- 
ing. The  engine  of  the  Georgia  Pacific,  which  was  moving 
these  cars,  was  at  the  other  end  of  the  train,  about  ten  car 
lengths  distant — say  three  hundred  feet — from  the  crossing. 
Plaintiff,  as  the  proof  tends  to  show,  was  seriously  hurt  and 
injured,  and  it  is  not  claimed  that  he  was  himself  guilty  of 
any  negligence.  The  testimony  as  to  the  cause,  or  proximate 
cause  of  the  collision,  is  in  very  marked  conflict.  The  one 
line  of  proof,  if  true  as  presented,  relieves  the  dummy  line 
of  all  omissions  of  duty — of  all  negligence — and  places  the 
fault  on  the  Georgia  Pacific.  The  other  places  the  culpa- 
bility on  the  dummy  line.  Neither  the  court  below,  nor  this 
court,  was  or  is  charged  with  the  ascertainment  of  the  facts. 
That  was  exclusively  the  province  of  the  jury,  under  proper 
instructions^  as  to  the  law,  to  be  given  to  them  by  the  court 
We  review  the  Circuit  Court's  rulings  on  the  law,  and  noth- 
ing else. 

A  few  questions  were  reserved  on  the  admissibility  of  the 
evidence.  They  were  not  pressed  in  the  argument,  and  we 
think  there  is  nothing  in  them. 

The  defense  takes  two  positions.  First:  That  conceding 
the  Georgia  Pacific  was  guilty  of  negligence,  the  dummy 
line  was  also  guilty  of  negligence,  which  contributed  prox- 
imately to  the  collision ;  and  plaintiff,  being  a  passenger  on 
the  dummy  line,  is  under  the  same  disability  to  sue  and  re- 
cover, as  the  dummy  line  would  be  if  it  were  suing.  There 
are  some  authorities  which  support  this  view,  but  we  think 
them  unsound.  If  each  of  the  corporations  was  guilty  of 
negligence,  which  caused,  or  aided  in  causing  the  injury, 
certainly  it  is  a  strange  logic  to  contend,  that  because  each 
had  an  assistant  in  committing  the  tort,  neither  is  liable  to 
the  person  injured  by  such  compound  tort. —  Western  Rail- 
way of  Ala,  i\  Sistrunk,  85  Ala.  352;  2  Wood's  Eailway 
Law,  1340,  et  seq. ;  Chapman  v.  New  Haven  R,  R,  Co., 
19  N.  Y.  341;  Robinson  v.  N.  Y.  Cent  R,  R.  Co.,  66  N.  Y. 
Vol.  lxxxvii. 
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11;  Shear.  &  Bedf.  Neg.  §  46;  Whart.  Neg.  §  395;  Wabash 
SL  L.   Co,   V,  Shacklet,   12  Amer.   &  Eng.  K.  E.  Cas.  166; 
Patterson,  Accident  Law,  §  357.     It  may  create  a  joint  and 
several  liability.     It  does  not  exonerate  either. 

The  other  defense  relied  on  is,  that  the  entire  fault  was 
that  of  the  dummy  line.  If  that  be  true,  there  should  be  no 
recovery  against  the  Georgia  Pacific.  The  only  form  in 
which  this  question  comes  before  us  is  in  the  charges  given 
and  refused;  notably,  the  charges  relating  to  the  burden  of 
proof. 

The  act  "to  define  the  duties  and  liabilities  of  railroad 
companies  in  this  State,"  was  approved  February  6,  1858. 
Sess.  Acts  1857-8,  p.  15.  The  3d  section  of  that  act  was 
amended  January  31,  1861. — Sess.  Acts,  37.  As  amended, 
the  first  and  third  sections  were  carried  into  the  Code  of 
1867,  as  sections  1399,  1401.  They  were  then  carried,  with- 
out change,  into  the  Code  of  1876,  as  sections  1699  and 
1700.  These  sections  remained  without  change,  until  Feb- 
ruary 28, 1887,  when  section  1700  was  amended. — Sess.  Acts, 
146-7.  Section  1699  of  the  Code  of  1876  was  carried,  with- 
out any  alteration  which  aifects  this  case,  into  the  Code  of 
1886,  as  section  1144.  The  act  of  February  28,  1887,  which 
amended  section  1700  of  the  Code  of  1876,  was  not  repealed, 
or  affected  in  any  manner,  by  the  adoption  of  the  Code  of 
1886.  Such  is  the  express  language  of  the  second  section 
of  the  act  *'to  adopt  a  Code  of  laws  for  the  State  of  Ala- 
bama," approved  February  28,  1887. — Sess.  Acts,  47.  It 
results,  that  the  statutory  law  which  governs  this  case  is 
found  in  sections  1144  and  1145  of  the  Code  of  1886,  and 
in  "the  act  to  amend  section  1700  of  the  Code,"  approved 
February  28,  1887.— Sess.  Acts,  146. 

Section  1 144,  Code  of  1886,  specifies  many  duties  which 
*the  engineer,  or  other  person  having  control  of  the  running 
of  a  locomotive  on  any  railroad,"  must  observe  and  perform. 
We  will  only  mention  those  which  seem  to  be  applicable  to 
this  case:  "He  must  also  blow  the  whistle,  or  ring  the  bell, 
at  short  intervals,  on  entering  into,  or  while  moving  within, 
or  passing  through  any  village,  town  or  city.  He  must,  also, 
on  perceiving  any  obstruction  on  the  track,  use  all  the  means 
within  his  power,  known  to  skillful  engineers,  such  as  apply- 
ing brakes  and  reversing  engine,  in  order  to  stop  the  train." 
Sec.  1145.  "When  the  tracks  of  two  railroads  cross  each 
other,  engineers  and  conductors  must  cause  the  trains  of 
which  they  are  in  charge  to  come  to  a  full  stop,  within  one 
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hundred  feet  of  such  crossiDg,  and  not  to  proceed  until  they 
know  the  way  to  be  clear ;  the  ti'ain  on  the  railroad  having 
the  older  right  of  way  being  entitled  to  cross  first." 

Before  the  amendment  of  section  1700,  by  the  act  of  Feb- 
ruary 28,  1887,  when  suit  was  brought  against  railroad  com- 
panies, for  destruction  or  injury  of  stock  or  other  property 
by  their  locomotives  or  cars,  the  burden  of  proof  was  de- 
clared to  be  on  the  railroad  company,  to  show  that  the  re- 
quirements of  section  1699  of  that  Code  were  complied  with, 
at  the  time  and  place  when  and  where  the  injury  was  done. 
There  was  no  such  declaration  or  provision  applicable  to  suits 
in  which  injury  to  the  person  was  the  ground  of  complaint. 
The  requirements  of  section  1699,  here  referred  to,  are 
found  in  section  1144  of  the  Code  of  1886,  from  which  we 
have  given  extracts  above.  The  amendment  of  section  1700 
extended  its  provisions,  so  as  to  include  cases  in  which  a  per- 
son was  killed  or  injured;  and,  as  the  statutes  stood  when 
the  plaintiff  in  this  case  was  injured,  and  is  still  of  force, 
the  rule  as  to  the  burden  of  proof  was  and  is  still  the  same, 
whether  the  injury  complained  of  is  to  person  or  property. 
The  amended  section  is  in  the  following  language:  "A  rail- 
road company  is  liable  for  all  damages  done  to  persons, 
stock  or  other  property,  resulting  from  a  failure  to  comply 
with  the  requirements  of  the  preceding  section,  or  any  neg- 
ligence on  the  part  of  such  company  or  its  agents;  and  when 
any  person  or  stock  is  killed  or  injured,  or  other  property 
damaged  or  destroyed  by  the  locomotive  or  cars  of  any  rail- 
road, the  burden  of  proof  in  any  suit  brought  therefor  is  on 
the  railroad  company,  to  show  that  the  requirements  of  the 
preceding  section  [§  1699  of  the  Code  of  1876]  were  com- 
plied with,  at  the  time  and  place  when  and  where  the  injury 
was  done." 

Railroads  are  common  carriers  for  hire,  and  as  such,  when 
they  transport  property,  and  it  is  injured  in  transit,  or  is  not 
delivered,  the  burden  is  on  the  carrier  to  show  that  it  be- 
stowed all  proper  diligence  on  the  service,  and  that  the  prop- 
erty was  injured  or  destroyed  without  any  negligence  on  its 
part. — Steele  r.  Townseiid,  37  Ala.  247;  Leach  v.  Bztsh, 
57  Ala.  U5]0reyv.  Mobile  Trade  Co.,  55  Ala.  387.  When 
the  injury  is  to  a  person,  or  to  property  not  being  trans- 
ported, then  the  statutes  referred  to  above  become  important 
factors.  We  have  had  many  cases  before  us  which  were 
more  or  less  influenced  by  these  statutes.  Whenever  an  in- 
jury has  been  done  to  property,  under  circumstances  which 
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call  for  the  exercise  of  any  of  the  cautionary  signals  or  acts 
required  by  section  1144,  Code  of  1886,  we  have  held  that 
the  burden  is  on  the  railroad  company  to  prove  that  it  com- 
plied with  the  requirements  of  that  section.  We  have  held, 
however,  that  a  failure  to  comply,  or,  what  is  the  same  thing, 
to  make  proof  that  it  did  comply,  while  it  creates  a  prima 
facie  intendment  that  the  railroad  was  in  fault,  is  not  con- 
clusive of  the  plaintiff's  right  of  recovery.  It  is  only  in 
cases  where  the  injury  complained  of  is  reasonably  trace- 
able to  the  failure  to  comply  with  the  requirements  of  the 
statute,  that  the  failure,  per  se,  gives  a  right  of  action.  And 
we  have  held,  further,  that  if,  when  the  danger  became  visi- 
ble, any  appliances  would  have  been  powerless  to  avert  the 
catastrophe,  then  it  is  not  actionable  negligence,  if  nothing 
be  attempted.  In  each  of  these  varying  phases  of  defense, 
the  burden  is  on  the  railroad  company ;  that  is,  the  burden 
is  on  it  to  prove  that  it  complied  with  those  requirementa 
which  were  applicable  to  the  case  or  crisis  it  had  to  deal  with, 
or  to  show  that  none  of  those  requirements  could  have 
availed  to  avert  the  injury.  We  have  said  the  impossible 
need  not  be  attempted.  We  subjoin  a  citation  of  most  of  our 
rulings,  which,  under  the  amended  statute,  are  now  alike  ap- 
plicable to  each  class  of  injury — that  to  person,  as  welj  aa 
that  to  property:  M.  &  O.  R.  R,  Co.  v.  Williams,  53  Ala. 
595;  Mobile  &  Montgomery  R,  R,  Co,  v,  Blakeley,  59  Ala. 
471;  M.  &  a  R,  R,  Co,  v,  Copeland,  61  Ala.  372;  S.  &.  iV. 
R,  R.  Co,  V,  Thompson,  62  Ala.  494;  Central  R.  R.  &  Bank. 
Co.  V.  Letcher,  69  Ala.  106;  A,  G.  S,  R,  R,  Co.  v.  McAlpine, 
71  Ala.  545;  E.  T,,  V.  &  G.  R.  R.  Co,  v,  Bayliss,  74  Ala. 
150;  8.  c,  77  Ala.  429;  Clements  v,  E,  T,,  V,  &  G,  R,  R,  Co., 
77  Ala.  533;  E,  T,  V,  &  G,  R.  R,  Co,  v,  Deaver,  79  Ala, 
216;  Same  v.  King,  81  Ala.  177;  Ga,  Pac,  R.  R,  Co.  ti 
Blanton,  84  Ala.  154;  A,  G,  S,  R.  R,  Co,  v.  Smith,  85  Ala, 
208;  Western  Railway  Co,  v,  Sisirunk,  lb,  352;  iV.,  C.  & 
St.  L.  R,  R,  Co,  V,  Hembree,  lb,  481;  L,  &  N,  R,  R,  Co. 
V,  Reese,  lb,  497;  S,  &  N,  R.  R.  Co,  v,  Williams,  65  Ala. 
74;  3  Brick.  Dig.  726. 

The  following  cases  presented  questions  arising  under  sec- 
tion 1144  of  the  Code  of  1886.  The  decisions  were  correct 
on  the  points  presented,  but  the  principle  was  stated  too 
broadly,  and  is  liable  to  mislead,  if  it  has  not  aleady  done  so: 
Ala.  Gr.  So.  R.  R.  Co,  v,  McAlpine,  75  Ala.  113;  s.  c, 
80  Ala.  13;  S,&  N,  R.  R,  Co,  v.  Bees,  82  Ala.  340;  M,  <j& 
O.  R.  R.  Co.  V.  Caldwell,  83  Ala.  196.     In  L.  &  N.  R.  R.  Co. 
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V,  Jones ^  lb.  373,  the  principle  stated  was  scarcely  called  for, 
and  is  not  correct  when  applied  to  the  class  of  injury  com- 
plained of  in  that  case. 

It  is  not  our  intention  to  modify  the  doctrine  declared  in 
S.  &  N,  R,  R.  Co.  V.  Shearer,  58  Ala.  672;  S.  &  N.  R  R. 
Co.  V.  Sullivan,  59  Ala.  272;  nor  to  weaken  the  authority  of 
the  principle  declared  in  Tanners  case,  60  Ala.  621,  further 
than  that  case  may  be  qualified  by  Womack's  case, 
84  Ala.  149. 

There  is  no  case  in  our  books  which  declares,  clearly  and 
specifically,  to  what  extent,  in  cases  like  the  present,  the  bur- 
den is  on  the  railroad  company  to  acquit  itself  of  imputed 
negligence.  The  question  has  not  heretofore  been  pressed 
upon  our  attention  as  it  is  in  this  case.  Sections  1144  and 
1145  each  defines  certain  duties  which  railroad  companies 
must  observe.  And  we  have  declared  it  is  their  duty,  when 
backing  their  trains  within  a  city,  town,  or  village,  to  main- 
tain a  lookout,  which  can  survey  and  take  in  that  portion  of 
the  track  which  their  train  is  being  pushed  upon.  This,  for 
the  safety  of  persons  who  might  perchance  be  on  the  track. 
A  disregard  of  any  one  or  more  of  these  duties  would  be 
negligence  in  the  railroad  company;  and  if  injury  to  person 
or  property  resulted  from  it,  and  there  was  no  concurring, 
proximate,  contributory  negligence  on  the  part  of  the  injured 
party,  a  suit  can  be  maintained  for  damages  resulting  from 
such  negligence.  But,  on  whom,  and  to  what  extent,  rests 
the  burden  of  proof  in  such  action  ? 

We  have  seen  that,  under  section  1700  of  the  Code  of 
1886,  as  amended,  the  burden  is  expressly  placed  on  the 
railroad  company,  to  show  it  complied  with  the  requirements 
of  section  1699,  Code  of  1876— §  1144,  Code  of  1886.  It 
fails  to  mention  any  other  duty,  or  to  cast  the  burden  of 
proving  it  on  the  railroad  company.  It  thus,  by  its  silence, 
fails  to  place  the  burden  of  proof  on  the  railroad  company, 
in  the  matter  of  its  compliance  with  section  1145,  Code  of 
1886,  and  in  the  matter  of  maintaining  a  lookout,  when  it 
backs  a  train  within  the  limits  of  a  city,  town  or  village.  In 
fact,  it  is  silent  as  to  all  matters  of  imputed  negligence,  save 
the  disregard  of  the  duties  enjoined  in  section  1144  of  the 
Code.  This  is  significant.  Expressum  facit  cessare  iaci- 
turn.  It  is  a  rule  of  interpretation,  that  if  a  statute  enumer- 
ates and  commands  certain  duties,  or  specifies  and  declares 
certain  exceptions,  the  implications  are,  that  every  thing  not 
enumerated  or  specified  is  left  without  the  influence  of  the 
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statute.— Sedg.  Stat.  Oonstr.  (2d  Ed.),  31,  note.  In  2  Amer. 
&  Eng.  Encyc.  Law,  it  is  said:  "The  burden  of  proof  is,  in 
general,  upon  the  plaintiff,  of  showing,  in  a  case  of  personal 
injury,  negligence  on  the  pai*t  of  the  carrier."  This  is  the 
rule  in  the  absence  of  the  statute. 

We  feel  constrained  to  hold,  that  the  burden  of  proof  was 
on  the  railroad  company,  only  to  the  extent  the  statute  places 
it — that  is,  as  to  all  the  matters  enumerated  in  section  1144 
of  the  Code;  and  if  it  seeks  to  excuse  itself  for  a  non-com- 
pliance with  those  requirements,  then  the  burden  is  on  it  to 
show  a  state  of  facts  which,  under  our  rulings,  will  excuse  it 
from  making  the  attempt.  As  to  all  other  matters  raised  by 
the  issue,  the  burden  is  primarily  on  the  plaintiff.  But,  the 
measure  of  proof  required  of  him  is  graded  by  the  issue  it 
seeks  to  maintain.  If  it  involves  a  negative — such  as,  that 
the  train  was  not  brought  to  a  full  stop  within  100  feet  of  the 
crossing,  or  that  it  did  not  maintain  a  proper  lookout  to  avert 
danger — then  the  rule  of  proof  in  such  case  is  not  so  exact- 
ing. He  must,  however,  in  the  first  place,  offer  some  testi- 
mony of  the  non-observance  of  the  duty,  before  the  defend- 
ant need  offer  any  proof  of  its  observance.  When  this  pri- 
mary proof  is  made  by  plaintiff,  it  then  becomes  a  question 
of  inquiry  by  the  jury  on  the  entire  testimony  before  them. 
On  the  general  subject  of  the  burden  of  proof  in  suits  like 
this,  see  2  Wood's  Railway  Law,  1096,  and  note. 

Under  the  principles  we  have  declared,  the  first  paragraph 
of  the  charge  given  by  the  court  to  the  jury,  to  which  ex- 
ception was  reserved,  misplaced  the  burden  of  proof;  and  for 
that  error,  the  judgment  of  the  Circuit  Court  must  be  re- 
versed.— Thompson  v,  Duncan,  76  Ala.  .334. 

We  need  not  consider  the  other  charges.  What  we  have 
said  will  be  a  sufficient  guide  on  another  trial. 

Reversed  and  remanded. 
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Lehman,  Durr  &  Co.  v.  Gleiiu. 

Action  by  Trustee  under  appointment  of  Foreign  Chancery 
Court,  against  Subscriber  for  Stock  in  Private  Corpo- 
ration. 


1.  Foreign  chancery  decree  as  evidence. — A  transcript,  duly  certified, 
of  a  decree  rendered  by  the  Chancery  Court  of  Richmond,  Virginia, 
under  a  bill  filed  by  or  on  behalf  of  the  creditors  of  a  dissolved  corpo- 
ration, in  which  a  trustee  was  appointed  to  act  instead  of  the  trustees 
named  in  a  deed  of  assignment  executed  by  the  corporation,  and  author- 
ized to  collect  unpaid  >ubscriptions  for  stock,  with  other  debts,  is  ad- 
missible as  evidence  against  a  stockholder  in  Alabama,  in  a  suit  brought 
against  him  by  the  trustee,  if  the  court  had  jurisdiction  of  the  subject- 
matter  and  the  parties,  and  if  the  stockholders  are  to  be  regarded  as 
parties;  the  decree  being  entitled,  under  constitutional  provisions,  to 
as  full  faith  and  credit  here  as  in  Virginia. 

2.  Same;  service  on  corporation  — The  record  in  that  case  showing 
that  process  was  served  on  the  cashier  and  two  directors  of  the  corpo- 
ration, two  of  whom  appeared  and  answered,  and  that  the  court  held 
this  service  suflicient  to  give  jurisdiction  over  the  corporation ;  the  de- 
cree rendered  is  conclusive  as  to  that  fact,  and  it  can  not  be  here  collat- 
erally assailed. 

3.  Same;  conclusiveness  on  stockholders  as  parties. — The  corporation 
being  properly  brought  in  as  a  party  to  the  foreign  suit,  the  decree  ren- 
dered is  equally  conclusive  against  it  and  the  stockholders,  so  far  as  it 
affects  the  condition  and  status  of  the  corporate  assets,  although  the 
stockholders  were  not  personally  served  with  process ;  and  the  decree 
itself  is  conclusive  as  to  this. 

4.  Same;  laches  f  and  statute  of  limitations ,  as  defenses  to  that  suit;  au- 
thority of  court  to  make  calls  on  stockholders;  legal  identity  of  corpora- 
tions; right  of  trustee  to  sue. — Said  foreign  chancery  decree  conclusively 
establishes,  also,  (1)  that  there  was  no  laches  on  the  part  of  said  corpo- 
ration, or  its  trustees,  in  the  prosecution  of  that  suit;  (2)  that  the  claims 
of  creditors  were  not  then  barred  by  the  statute  of  limitations ;  (3)  that 
the  court  had  authority  to  make  calls  or  assessments  on  stockholders  for 
their  unpaid  subscriptions,  the  directors  having  failed  to  make  the  nec- 
essary calls ;  (4)  the  legal  identity  of  the  two  corporations  under  a  change 
of  name ;  and  (5)  the  right  of  the  trustee  to  maintain  an  action  against 
a  stockholder,  on  such  unpaid  call. 

5.  Books  of  corporation,  as  evidence  against  stockholders. — ^The  books 
of  a  private  corporation,  showing  subscriptions  for  stock,  payments  on 
calls,  &c.,  are  admissible  as  evidence  agamst  a  stockholder,  in  an  action 
to  enforce  his  unpaid  subscription  as  called  for,  especially  when  he  does 
not  by  plea  deny  the  genuineness  of  his  subscription. 

6.  Statute  of  limitations  in  favor  of  stockholders,  as  against  corpora- 
tion or  creditors. — When  the  terms  of  subscription  bind  the  stockholders 
of  a  private  corporation  to  pay  the  amounts  subscribed  by  them  respect- 
ively, **in  such  installments  as  may  be  called  for  by  said  company,"  in 
addition  to  a  small  sum  in  cash  at  the  time  of  subscription  ;  and  the 
corporation,  becoming  embarrassed,  executes  a  deed  of  assignment  for 
the  benefit  of  its  creditors,  not  having  called  in  all  the  stock  subscribed ; 
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the  statute  of  limitations  in  favor  of  the  stockholders,  as  to  their  un- 
paid subscriptions,  against  a  trustee  appointed  and  authorized  by  a 
court  of  equity  to  collect  them,  begins  to  run,  not  from  the  date  of  the 
assignment,  but  from  the  time  when  the  court  makes  an  assessment 
and  call  for  them. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  John  Glenn,  suing  as  trustee 
under  appointment  by  the  Chancery  Court  of  the  city  of  Rich- 
mond, Virginia,  against  the  partners  composing  the  firm  of 
Lehman,  Durr  &  Co. ;  was  commenced  on  the  19th  Novem- 
ber, 1886,  and  sought  to  compel  the  payment  of  the  de- 
fendants' unpaid  subscription  for  stock  in  the  National  Ex- 
press Company  (or  I^ational  Express  and  Transportation 
Company,  its  amended  name ) ,  a  corporation  chartered  under 
the  laws  of  Virginia;  said  unpaid  subscriptions,  amounting 
to  fifty  per  cent.,  having  been  assessed  and  called  for  by  the 
decree  of  said  Chancery  Court  in  Virginia,  in  the  suit  in 
which  the  plaintiff  was  appointed  trustee,  and  authorized  to 
sue  for  and  collect  the  unpaid  subscriptions  for  stock.  The 
original  complaint  contained  three  special  counts,  and  the 
common  counts  were  afterwards  added  by  amendment,  against 
the  objection  and  exception  of  the  defendants. 

A  corporation  seems  to  have  been  chartered  by  the  legis- 
lature of  Virginia,  in  March,  1861,  called  the  ''Southern  Ex- 
press Company,"  but  nothing  was  done  under  the  charter; 
and  the  incorporation  of  another  company  was  attempted  in 
the  Fall  of  1865,  under  the  name  of  the  ''National  Express 
Company;"  but,  if  this  company  was  organized,  the  fact  is 
not  shown  by  the  record,  nor  is  the  charter  of  either  of  these 
companies  anywhere  set  out  in  the  record.  On  the  12th 
December,  1865,  an  act  was  passed  by  the  General  Assem- 
bly of  the  State  of  Virginia,  entited  "An  act  to  amend  and 
re-enact  an  act  to  incorporate  the  Southern  Express  Com- 
pany, passed  March  '2'2d,  1861,  and  to  incorporate  the 
National  Express  and  Transportation  Company,"  The  de- 
fendants subscribed  for  ten  shares,  of  $100  each,  in  the  stock 
of  the  National  E.r2)ress  Company,  the  subscription  being 
entitled  "Subscription  list  to  the  stock  of  the  Naiional  Ex- 
press Company:  We,  the  undersigned,  hereby  subscribe  the 
amount  and  the  number  of  shares  opposite  to  our  names,  to 
the  National  Express  Company,  and  bind  ourselves,  our 
heirs,  &c.,  to  pay  said  amount  in  such  installments  as  may 
be  called  for  by  said  company,   and  to  pay  one  per-cent.  at 
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the  time  of  subscription."  The  plain tifiF  sued  as  trustee, 
under  appointment  by  the  Chancery  Court  of  Bichmond, 
Virginia,  under  a  bill  which  sought  to  foreclose  a  deed  of 
assignment  executed  by  the  National  Express  and  Trans- 
portation  Company  \  the  decree  of  the  court  in  that  case 
having  made  an  assessment  on  stockholders  for  their  unpaid 
subscriptions,  and  authorized  plaintiff,  as  trustee,  to  collect 
the  amounts  by  suit  or  otherwise. 

The  deed  of  assignment  executed  by  the  corporation, 
which  was  dated  September  20th,  1866,  conveyed  all  of  its 
property  and  assets  by  general  words  of  description,  "includ- 
ding  office  furniture,  fixtures,  and  other  effects  and  moneys 
payable  to  the  company,  whether  on  calls  or  assessments  on 
stock  of  the  company,  or  on  notes,  bill,  accounts,  or  other- 
wise," to  J.  B.  Hoge  and  two  other  persons  as  trustees,  au- 
thorizing them  to  take  possession  of  the  property,  to  collect 
all  the  outstanding  debts  and  demands  without  any  unneces- 
sary delay,  to  sell  the  property  at  private  or  public  sale,  and 
to  make  distribution  of  the  proceeds  among  the  creditors 
generally,  after  the  payment  of  several  preferred  debts. 

On  the  28th  November,  1871,  W.  W.  Glenn,  a  judgment 
creditor  of  said  corporation,  filed  a  bill  in  equity  in  the 
Chancery  Court  of  the  city  of  Bichmond,  Virginia,  on  be- 
half of  himself  and  all  other  creditors  who  might 
come  in,  against  the  corporation,  its  president  and  directors, 
and  said  trustees;  asking  the  court  to  take  jurisdiction  of 
the  assignment,  to  decide  as  to  its  validity,  legal  opera- 
tion and  effect,  and  to  administer  its  trusts.  The  bill  alleged 
that  only  twenty  per-ceni  of  the  subscriptions  for  stock  had 
ever  been  paid  in,  or  called  for ;  that  it  was  doubtful  whether 
the  trustees  had  power,  under  the  deed  of  assignment,  to 
enforce  the  collection  of  these  unpaid  subscriptions,  and  that 
it  was  necessary  that  they  should  be  called  in  and  appropri- 
ated as  assets  in  payment  of  the  debts  of  the  corporation; 
and  therefore  prayed  the  appointment  of  a  receiver,  or  trus- 
tee, with  authority  to  collect,  under  the  order  of  the  court, 
these  unpaid  subscriptions.  Process  under  this  bill  was 
served,  November  25th,  1871,  on  J.  B.  Anderson,  one  of  the 
directors  of  the  corporation ;  and  on  the  4th  December,  1871, 
on  M.  G.  Harman,  another  director. 

Nothing  further  appears  to  have  been  done  in  the  case, 
until  August  4th,  1879,  when  an  amended  and  supplemental 
bill  was  filed  in  the  name  of  John  W.  Wright,  as  adminis- 
trator of  said  Glenn's  estate;  alleging  his  death,  the  ap- 
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pointment  of  said  Wright  as  his  administrator,  the  further 
wasting  of  the  assets  of  the  corporation,  the  cessation  of  all 
business  by  it,  the  death  of  one  of  the  trustees,  and  other 
facts  showing  a  necessity  for  the  interposition  and  assistance 
of  the  court.  The  bill  prayed  relief  as  before;  also,  "that 
the  claims  of  said  W.  W.  Glenn  and  other  creditors  of  said 
company  may  be  established,  and  decreed  to  be  paid ;  that 
said  trustees,  J.  B.  Hoge  and  J.  J.  Kelly,  may  be  required 
to  deliver  up  and  surrender  to  this  court  all  of  the  books  of 
said  company,  of  every  kind  and  description,  which  came 
into  their  hands;  that  said  trustees  be  removed  from  oflfice, 
and,  if  necessary,  another  trustee,  or  other  trustees,  may  be 
substituted  in  their  place  and  stead,  and  the  property  and 
estate  embraced  in  said,  deed  of  trust  be  conveyed  to  such 
substituted  trustees,  or  to  such  receiver  or  receivers  as  may 
be  appointed  by  the  court,"  &c.  Process  on  this  bill  was 
served,  August  8th,  1879,  on  J.  R.  Anderson  and  Lorenzo 
Nowell,  two  of  the  directors,  and  M.  B.  Poiteaux,  cashier; 
and  the  subpoena  was  returned  by  the  sherifiF  with  this  in- 
dorsement as  to  the  other  defendants:  "Executed  in  the  city 
of  Bichmond,  August  8th,  1879,  as  to  the  National  Express 
and  Transportation  Company,  by  delivering  to  Jos.  B.  An- 
derson, a  director,  and  M.  B.  Poiteaux,  cashier  of  the  said 
company,  each  a  copy  of  the  within  spa,  in  chancery,  each 
of  whom  is  a  resident  of  said  city  of  Bichmond ;  the  presi- 
dent not  being  a  resident  of  said  city.  The  other  defendants 
are  not  inhabitants."  Publication  was  thereupon  ordered 
against  the  non-resident  defendants,  and  on  the  6th  Novem- 
ber, 1879,  decrees  pro  confesso  were  entered  against  all  of 
the  defendants  except  said  Anderson  and  Poiteaux,  each  of 
whom  had  filed  an  answer.  Anderson  in  his  answer  did  not 
admit  that  he  had  ever  acted  as  a  director,  but  stated  that  he 
had  resigned  soon  after  his  election,  and  that  he  had  never 
attended  a  meeting  of  the  board  of  directors.  Poiteaux  ad- 
mitted that  he  had  acted  as  cashier  for  several  months,  but 
was  not  indebted  to  the  corporation,  and  did  not  have  pos- 
session of  any  of  its  money,  books,  or  papers ;  and  he  stated 
that  he  had  never  been  a  stockholder.  At  the  same  time, 
the  court  also  entered  an  interlocutory  decree,  ordering  an 
account  to  be  stated  by  one  of  the  commissioners  of  the 
court,  of  both  its  debts  and  its  assets. 

A  decree  was  rendered  in  the  cause  on  the  14th  Decem- 
ber, 1880,  accompanied  by  an  opinion,  in  and  by  which  (1) 
the  repoiii  of  the  commissioner  was  confirmed;  (2)  the  deed 


Digitized  by 


Googk 


622 


SUPEEME  COUET 


[Dec.  Term, 


[Lehman,  Diirr  &  Co.  v.  Glenn.] 

of  assignment  was  held  to  be  valid,  and  its  legal  eflfect  was 
to  vest  in  the  trustees  all  the  property  and  assets  of  the  cor- 
poration, "including  the  credits  allowed  by  statute  and  by 
the  said  company  to  its  stockholders  for  the  unpaid  and  un- 
called for  part  of  their  several  subscriptions  to  its  capital 
stock,  and  the  right  to  receive  and  collect  the  same,  accord- 
ing to  the  terms  of  the  contract  of  subscription,  for  the  pur- 
pose of  said  trust;"  (3)  the  surviving  trustees  were  removed, 
on  their  declaration  of  inability  to  execute  the  trust,  and 
their  wish  to  renounce  it;  (4)  John  Glenn  was  appointed 
and  substituted  as  trustee  in  their  stead,  was  ''clothed  with 
all  the  rights  and  powers,  and  charged  with  all  the  duties 
of  executing  said  trust,  to  the  same  effect  as  were  the  origi- 
nal trustees;"  and  (5)  a  call  of  thirty  per-cent.  was  made  on 
stockholders,  which  the  trustee  was  authorized  to  receive 
and  collect,  by  suit  or  otherwise.  The  latter  part  of  the  de- 
cree recites  that  the  money  realized  from  former  calls  on  the 
stockholders,  amounting  to  twenty  per-cent.,  have  been  ex- 
hausted, and  the  company  has  no  property  or  assets  avail- 
able for  the  payment  of  the  claims  of  creditors  except  the 
subscriptions  for  stock  remaining  unpaid,  which  constitute  a 
trust  fund  for  the  payment  of  debts ;  that  on  account  of  death, 
removal,  insolvency,  and  other  causes,  much  of  said  unpaid 
subscriptions  has  been  lost,  and  great  difficulties  encoun- 
tered in  realizing  what  remains  good;  that  the  company  has 
long  since  ceased  and  abandoned  its  business,  and  there  has 
not  been  for  about  fourteen  years  any  meeting  of  either  the 
stockholders  or  the  board  of  directors;  and  that  at  least 
thirty  per-cent.  of  said  subscriptions  is  necessary  to  pay  the 
debts  of  the  company  and  the  costs  and  expenses  of  collect- 
ing and  administering  the  fund. 

On  the  11th  April,  1884,  a  petition  was  filed  in  the  cause 
by  Thomas  J.  Jennings  and  others,  stockholders  and  citizens 
of  Georgia,  asking  to  have  the  decree  set  aside,  and  the 
cause  re-heard;  alleging  and  insisting  that  they  were  not 
made  parties  to  the  cause,  that  the  corporation  was  not  prop- 
erly brought  before  the  court,  that  the  claims  of  creditors 
were  allowed  without  proof,  and  that  all  of  them  (except 
Glenn's)  were  barred  by  the  statute  of  limitations.  On  the 
27th  June,  1884,  the  cause  was  transferred  to  the  Circuit 
Court  of  Henrico  county;  and  a  decree  was  rendered  by  that 
court,  on  the  4th  March,  1885,  dismissing  the  petition,  and 
overruling  the  several  defenses  set  up  in  it.  In  the  opinion 
accompanying  this  decree,    and   made   part  of  the   decree 
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itself  by  reference,  the  court  held — 1st,  that  process  was 
properly  perfected  on  the  corporation;  2d,  that  the  stock- 
holders were  not  necessary  parties  to  the  suit;  3d,  that  the 
decree  rendered  was  conclusive  on  them,  "when  sued  upon 
in  other  courts,  of  this  State  or  any  other;"  and,  4th,  that 
the  claims  of  creditors  were  not  then  barred.  Afterwards, 
on  the  26th  March,  1886,  on  the  petition  of  Glenn  as  trus- 
t-ee,  and  on  the  report  of  the  commissioner  showing  that  the 
debts  of  the  company  exceeded  the  assets,  including  the 
thirty  per-cent.  of  subscriptions  already  called  in,  nearly 
§400,000,  the  court  made  another  decretal  order  calling  in 
the  remaining  fifty  per-cent.  of  subscriptions  for  stock;  and 
this  action  was  brought  to  recover  of  the  defendants  the 
amount  due  on  their  subscription  under  this  last  call. 

The  defendants  pleaded  the  general  issue,  and  several 
special  pleas,  which  set  up  laches,  lapse  of  time,  the  statute 
of  limitations,  and  prescription  of  twenty  years.  The  second 
plea  alleged  that  the  corporation  became  insolvent,  and 
ceased  to  do  business  in  October,  1866,  and  executed  a  gen- 
eral assignment  of  all  its  property  and  assets;  that  plaintiff's 
cause  of  action,  if  any,  accrued  more  than  six  years  before 
the  commencement  of  this  suit;  that  defendants  have  never 
acknowledged  or  admitted  any  liability  or  indebtedness, 
"wherefore  plaintiff's  cause  of  action  is  barred  by  laches  and 
the  statute  of  limitations  of  six  years."  The  third  plea 
alleged,  in  substance,  that  after  said  insolvency,  cessation  of 
business,  and  assignment  by  said  corporation,  "no  call  or 
demand  was  made  on  these  defendants  within  a  reasonable 
time,  for  or  on  account  of  any  alleged  subscription  for  said 
stock,  for  more  than  six  years  thereafter  before  the  bringing 
of  this  suit,"  and  therefore  said  demand  is  barred  by  laches 
and  lapse  of  time.  The  fourth  alleged  that,  after  the  insol- 
vency of  the  company,  and  the  execution  of  said  assignment, 
"plaintiff  and  said  company  failed  to  make  any  demand 
within  a  reasonable  time,  and  that  no  call  or  demand,  for  or  on 
account  of  said  alleged  subscription,  was  made  upon  them  for 
more  than  six  years  thereafter,  nor  did  these  defendants 
make  any  promise  to  pay  said  alleged  subscription  within 
six  years  before  the  bringing  of  this  action ;  wherefore  said 
demand  is  barred  by  laches,  delay,  and  the  statute  of  limita- 
tions of  six  years."  The  sixth  plea  alleged  that  said  credit- 
ors' bill  was  filed  in  the  Chancery  Court  at  Richmond,  Vir- 
ginia, on  the  28th  November,  1871,  "for  the  purpose  of  hav- 
ing said  court  to  make  a  call  for  unpaid  subscriptions  to  the 
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stock  of  said  corporation,"  bui  no  order  of  court  was  made 
calling  for  unpaid  subscriptions  "until  the  Fall  of  1880;" 
wherefore  said  demand  is  barred  by  lapse  of  time,  and  by 
kiches  on  the  part  of  plaintiff.  The  seventh  plea  alleged  un- 
reasonable delay  on  the  part  of  plaintiffs  in  the  proseciition 
of  the  suit  in  Virginia,  whereby  no  call  was  made  on  stock- 
holders until  after  the  lapse  of  nine  years  after  the  commence- 
ment of  that  suit.  The  eighth  plea  alleged  that  said  sub- 
scription was  made  by  defendants,  if  at  all,  more  than  twenty 
years  before  the  bringing  of  this  suit;  that  they  have  not, 
within  twenty  years  before  the  bringing  of  this  suit,  recog- 
nized or  acknowledged  themselves  or  acted  as  stockholders, 
or  subscribers  to  stock  in  said  corporation;  wherefore 
the  defendants  rely  upon  and  claim  the  benefit  of  the 
prescription  of  twenty  years.  Issue  was  joined  on  the 
second  special  plea,  and  a  demurrer  was  sustained  as  to  each 
of  the  others. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
offered  in  evidence  the  subscription  list,  above  set  out,  with 
certain  books,  records  and  papers  of  the  said  National  Ex- 
press and  Transportation  Company;  and  the  court  admitted 
each  of  them,  against  the  objection  and  exceptions  of  the 
defendants.  The  objections  to  each  part  of  this  evidence 
were  general,  no  particular  ground  of  objection  being  speci- 
fied. The  plaintiff  also  offered  in  evidence  a  transcript, 
"duly  authenticated  under  the  act  of  Congress,"  of  the  record 
and  proceedings  in  the  cause  decided  in  said  court  in  Vir- 
ginia, the  material  portions  of  which  are  above  stated.  The 
defendants  objected  to  the  admission  of  the  record  as  evi- 
dence, "because  it  appeared  on  the  face  of  said  record  that 
said  court  had  never  acquired  jurisdiction  of  said  corporation ; 
that  no  process  had  ever  been  served  on  said  corporation,  as 
required  by  law,  nor  had  said  company  ever  appeared  in 
court;  that  no  decree  pro  confesso  had  ever  been  entered 
against  said  company;  and  that  said  record  is  not  evidence 
against  these  defendants."  The  court  overruled  these  objec- 
tions, and  admitted  the  transcript  as  evidence;  and  the  de- 
fendants excepted.  Certain  statutes  of  Virginia  were  also 
read  in  evidence  without  objection,  a  printed  copy  of  which 
was  made  an  exhibit  to  the  bill  of  exceptions.  These  statutes 
relate  to  private  corporations,  the  service  of  process  on  them, 
the  jurisdiction  of  the  Chancery  Court  of  Richmond,  &c. 

One  of  the  plaintiff's  counsel  testified  that,  after  said  call 
for  thirty  per  cent,  was  made  by  the  court  in  Virginia,  "he 

Vol.  lxxxvu. 


Digitized  by 


Google 


1888' 


OF  ALABAMA. 


625 


[Lehman,  Diirr  &  Co  v.  Glenn.] 

called  on  defendants  to  collect  it,  and  was  referred  by  them 
to  their  counsel,  to  whom  he  submitted  a  copy  of  the  record 
of  said  cause,  as  shown  by  said  certified  transcript;  that  said 
counsel  informed  him  that  he  would  advise  defendants  to 
pay;  and  that  they  then  paid  him  said  thirty  per-cent.  call. 
Defendants  then  asked  said  witness,  if  he  showed  their  said 
counsel  the  original  subscription  list,  before  he  gave  his 
opinion ;  and  the  witness  answered,  that  he  could  not  say  he 
did.  The  defendants  thereupon  moved  the  court  to  exclude 
from  the  jury  the  declarations  of  the  counsel,"  and  excepted 
to  the  overruling  of  their  motion. 

This  being  "substantially  all  the  evidence,"  the  court 
charged  the  jury,  on  request  of  the  plaintiflF,  that  they  must 
find  for  him,  if  they  believed  the  evidence.  The  defendants 
excepted  to  this  charge,  and  they  here  assign  it  as  error, 
togetlier  with  the  allowance  of  the  amendment  to  the  com- 
plaint, and  the  several  rulings  on  the  pleadings  and  evi- 
dence above  stated. 

Troy,  Tompkins  &  London,  for  appellants. 

Wm.  S.  Thorington,  contra,* 

SOMEEVILLE,  J. — This  case  is  analogous,  in  its  leading 
facts,  to  Glenn  v,  Semple,  80  Ala.  159;  s.  c,  60  Amer  Kep. 
92.  Its  merits  may  be  disposed  of  by  a  few  propositions 
abundantly  supported  by  authorities  precisely  in  point. 

1.  The  deoree  of  the  Chancery  Court  of  the  City  of  Rich- 
mond, rendered  on  the  fourteenth  day  of  December,  1880, 
on  a  creditors'  bill  previously  filed  in  December,  1871,  against 
the  National  Express  and  Transportation  Company  and  the 
trustees  of  that  corporation,  is  not  only  admissible  as  evidence 
in  this  case  against  the  defendants,  as  stockholders  in  said 
company,  but  is  entitled  to  as  full  faith  and  credit  in  the 
courts  of  this  State,  as  it  would  be  in  the  courts  of  Virginia, 
where  the  corporation  was  located  and  had  its  principal 
oflSce,  and  where  the  decree  was  rendered.  If  the  court  had 
jurisdiction  of  the  subject-matter  and  of  the  parties,  and  the 
stockholders  are  to  be  regarded  as  parties  to  that  suit  for 
any  purpose,  this  is  the  necessary  legal  effect  of  the  decree 
under    the  Constitution    and   laws    of   the    United    States. 

*  The  counsel  of  both  parties  in  this  case  referred  to  their  respective 
briefs  in  the  case  of  SempU  v,  Glenn,  which  was  submitted  at  the  same 
time,  but  is  yet  under  advisement  on  application  for  rehearing. 
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Chrisimas   v,  Russell,    5  Wall.    291;  Maxwell  v.   Stewart, 
22  J6.  77. 

2.  The  record  in  that  case,  which  is  made  a  part  of  the 
record  before  us,  shows  suflBciently  that  the  court  acquired 
jurisdiction  of  the  corporation  itself,  by  service  of  process 
on  the  proper  officers,  "fhis  service  was  on  two  of  the 
directors,  one  of  whom  appeared  and  answered ;  and  also  on 
the  cashier  of  the  company,  who  also  appeared  and  answered. 
The  Virginia  court  decided,  that  this  service  was  sufficient  to 
give  jurisdiction;  and  that  decision  is  binding  onus.  It 
can  not  be  collaterally  attacked.  If  erroneous,  it  should 
have  been  corrected  on  direct  appeal.  The  precise  point 
was  so  decided  in  Glenn  v.  Springs  (U.  S.  Cir.  Ct.),  26  Fed. 
Rep.  494;  and  again  in  Glenn  v,  Williams,  60  Md.  93. 

3.  The  same  cases  also  hold,  that  the  decree  rendered 
against  the  corporation  in  that  case,  was  conclusive  against 
the  stockholders,  so  far  as  it  affects  the  condition  and  status 
of  the  corporate  property,  although  they  were  not  personally 
made  parties  to  the  proceeding  by  service  of  process  on  them. 
The  rule  in  cases  of  this  nature  is,  that  the  interest  of  the 
stockholder  is  represented  by  the  presence  of  the  corpora- 
tion, for  all  the  purposes  of  that  suit.  It  was  said  in  Glenn 
V.  Williams,  supra:  "When  the  court  obtained  jurisdiction 
of  the  corporation,  every  stockholder,  in  his  corporate  capac- 
ity, was  a  party  to  the  cause,  and  was  supposed  to  be  repre- 
sented by  the  president  and  the  directors,  who  were  intrusted 
with  the  management  of  the  corporate  interest  of  all  the 
stockholders."  It  was  observed,  further,  that  the  stockholders 
being  distributed  among  the  several  States,  many  of  them 
being  non-residents  of  Virginia,  ordinary  process  of  the 
courts  of  that  State  could  not  reach  them ;  and  if  the  court  were 
required  to  make  them  parties  personally,  the  creditors  o\ 
the  corporation  would  be  without  adequate  remedy.  Th€ 
unpaid  subscriptions  of  stock  are  assets  of  the  corporation 
being  a  trust  fund  for  the  payment  of  its  debts;  and  *'ag 
against  a  creditor,  with  an  established  debt  against  the  cor 
poration,  by  judgment  or  decree,  the  stockholder  has  no  righ 
to  withhold  the  funds  of  the  company,  upon  the  ground  tha 
he  was  not  individually  a  party  to  the  proceedings  in  whicl 
the  recovery  was  obtained." — Glenn  v,  Williams,  60  Md 
116;  Hawkins  v.  Glenn,  131  U.  S.  319;  Sanger  v.  Ujyion 
91  U.  S.  56;  Great  Western  Tel  Co,  v.  Gray,  122  111.  630 
s.  c,  Amer.  Law  Keg.,  vol.  27,  p.  160,  and  note  168;  Fan 
derwerker  v.  Glenn  (Sup.  Ct.  Va.),  S.  E.  Rep.  806. 
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4.  The  decree  of  the  Eichmond  court  also*  conclusively 
determined  the  following  points:  First,  that  there  was  no 
laches  on  the  part  of  the  corporation,  or  its  trustees,  in  the 
prosecution  of  that  suit,  or  in  obtaining  the  decree,  which, 
as  we  have  stated,  was  rendered  on  December  l4th,  1880; 
Secondly,  that  the  statute  of  limitations  did  not  bar  the  claims 
of  creditors  up  to  that  time ;  Thirdly,  the  authority  of  the 
court  to  make  the  call  or  assessment  upon  all  who  were  stock- 
holders in  the  company;  Fourthly,  the  legal  identity  of  the 
National  Express  Company,  to  which  the  subscriptions  were 
originally  made  payable,  and  of  the  National  Express  & 
Transportation  Company,  to  which  its  corporate  name  was 
changed;  Fifthly,  the  right  of  the  trustee,  Glenn,  to  bring 
this  suit. — Olenn  v.  S^yj^ings,  20  Fed.  Rep.  494;  Glenn  v, 
Souh,  22  Fed.  Eep.  417;  Glenn  v.  WilUams,  60  Md.  93; 
Sanger  v,  Upton,  91  U.  S.  56;  Hallv,  U,  S.  Ins.  Co.,  5  Gill, 
484;  Glenn  v.  Semple,  80  Ala.  159;  s.  c,  60  Amer.  Eep.  92; 
German  Passenger  Railway  Co.  v.  Filler,  60  Penn.  St:  124; 
s.  c,  100  Amer.  Dec.  546;  note,  p.  552;  Hawkins  v.  Glenn, 
131  U.  S.  319. 

5.  The  books  of  the  corporation  were  admissible,  as 
prima  facie  evidence  of  the  correctness  of  the  subscriptions, 
as  to  all  whose  names  there  appear  as  owners  of  stock, 
especially  in  view  of  the  fact  that  the  defendants  in  this  case 
interpose  no  plea  denying  the  genuineness  of  their  original 
subscription,  and  are  shown  to  have  paid  one  assessment 
made  on  their  stock  by  decree  of  the  court  in  1880,  which 
was  an  admission  by  them  of  their  stains  as  stockholders. 
There  is  no  presumption  that  these  names  have  been  fraudu- 
lently .inserted  on  the  corporate  books  by  an  act  of  forgery. 
Turnhvllv.  Payson,  95  U.  S.  418;  Glenn  v.  Orr,  96  N.  C. 
413;  Ghmn  v.  Springs,  supra;  Railroad  i\  Appleqaie, 
21  West  Va.  172;  Vanderwerker  v.  Glenn  (Sup.  Ct.  >a., 
1888),  S.  E.  E.  106;  Cook  on  Stockholders,  §  73;  1  Mora- 
wetzCorp.  (2d  Ed.), §75. 

6.  That  the  demand  here  sued  for  was  not  barred  by  the 
statute  of  limitations,  is  conclusively  settled  in  Glenn  v. 
Seniple,  80  Ala.  159;  s.  c,  60  Amer.  Eep.  92.  See,  also. 
Wait  on  Insolvent  Corp.,  §  631.  We  there  held,  that  the 
statute  did  not  commence  to  run  in  favor  of  stockholders 
until  December  14th,  1880,  when  the  Eichmond  Chancery 
Court  ordered  the  assessment  of  unpaid  stock  subscription 
sued  for  in  that  action.  The  assessment  here  sued  for  was 
made^on  March  26th,  1886;  and  the  suit  was  brought  in 
November  19th  of  the  same  year. 
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The  questions  here  involved  have  a  great  many  timei 
come  before  the  courts  of  this  country  for  decision,  and  ther( 
has  been  a  singular  unanimity  among  them  in  the  conclusioni 
reached,  all  being  in  harmony  with  the  views  abov( 
announced.  This  is  shown  by  the  various  cases  above  cited 
in  which  the  present  appellee,  Glenn,  was  party  plaintiff. 

The  other  assignments  of  error  are  not  well  taken,  an( 
the  judgment  of  the  Circuit  Court  is  affirmed. 


Morris  v.  Gleiin. 

Action  by  Tritstee  imder  appoinlment  by  Foreign  Chancer 
Courts  against  Subscriber  for  Stock  in  Private  Corpo 
ration. 

1 .  Liability  of  stockholders;  by  what  law  determined. — The  liability  ( 
stockholders  in  a  private  corporation,  or  subscribers  for  stock  prior  t 
the  organization  ot  the  company,  is  governed  by  the  law  of  the  State  b 
which  the  charter  is  granted,  as  if  incorporated  in  the  subscription  as 
part  thereof. 

2.  Transfer  of  stock;  liability  of  transferror ,  under  statutes  of  Virginic 
Under  the  statutes  of  Virginia,  as  proved  in  this  case,  a  transferror  c 
assijrnor  of  stock  in  a  private  corporation,  which  has  not  been  fully  pai 
for,  is  liable  equally  with  the  assignee  for  the  unpaid  part  of  the  stocl 
at  the  instance  of  creditors,  and  may  be  proceeded  against  in  the  sari] 
manner. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action,  like  the  one  preceding,  was  brought  by  Job 
Glenn,  as  trustee  under  appointment  of  the  Chancery  Coui 
of  Eichmond,  Virginia,  to  recover  of  the  defendant  fifty  p^ 
cent,  of  his  subscription  for  the  shares  of  stock  in  th 
Virginia  corporation  represented  by  the  plaintiff,  as  assesse 
and  called  for  by  the  decree  of  that  court;  and  was  con 
menced  on  the  19fch  November,  1886.  The  pleadings  wen 
in  substance,  the  same  as  in  the  other  cases ;  and  the  evidenc 
adduced  on  the  trial  was  also  the  same,  consisting  of  tl 
original  subscription  list  for  stock  in  the  National  Exprej 
Company,  on  which  the  defendant's  name  appeared  as 
subscriber  for  ten  shares  of  $100  each,  the  proceedings  an 
decree  in  the  chancery  suit  in  Virginia,  and  several  statute 
of  Virginia  in  force  at  the  time  the  subscriptions  were  mad* 
The  **Stock  Book"  of  the  corporation,  offered  in  evidence  ah 
Vol.  lxxxvii. 
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by  the  plaintiff,  showed  that  the  certificate  of  stock  issued  to 
the  defendant  on  the  i2th  March,  1866,  "had  been  surren- 
dered by  him  to  the  company,  duly  transferred  and  indorsed 
to  W.  C.  Jackson,  on  the  12th  March,  1866,  and  that  a  certifi- 
cate for  said  ten  shares  was  on  that  day  issued  io  said  Jack- 
son;" and  the  plaintiff's  evidence  tended  to  show,  also,  that 
the  defendant  had  paid  the  thirty  per-cent.  assessment  called 
for  by  the  decree  of  December  14th,  1880,  but  under  protest 
and  a  denial  of  his  liability.  The  defendant,  testifying  as  a 
witness  on  his  own  behalf,  admitted  his  subscription,  his 
receipt  of  a  certificate  for  his  shares,  its  transfer  to  W.  C. 
Jackson,  as  stated,  and  his  payment  of  the  thirty  per-ceni 
assessment  to  plaintiff's  attorney  on  demand;  and  he  further 
testified,  "that  from  the  time  of  his  transfer  of  said  certificate 
to  said  Jackson,  up  to  the  demand  made  on  him  by  plaintiff's 
said  attorney,  he  had  never  heard  of  the  stock;  that  he 
denied  all  liability  on  account  of  said  stock,  when  approached 
by  said  attorney,  but,  being  threatened  with  suit,  agreed  to 
pay  said  assessment  to  avoid  the  trouble  and  worry  of  a  law- 
suit ;"  that  he  finally  accepted  a  receipt,  which  was  in  settle- 
ment of  his  liability  on  that  assessment  only;  "and  that  he 
had  never  in  any  way,  since  said  transfer  in  March,  1866, 
recognized  or  admitted  any  liability  on  account  of  said  stock." 
The  statutes  of  Virginia  in  force  at  the  time  of  these  sub- 
scriptions for  stock,  as  offered  in  evidence,  contained  a  pro- 
vision in  these  words:  "No  stock  shall  be  assigned  on  the 
books  of  the  company,  without  the  consent  of  the  company, 
until  all  the  money  which  has  become  payable  thereon  shall 
have  been  paid;  and  on  any  assignment  the  assignor  and 
assignee  shall  each  be  liable  for  any  installment  which  may  have 
accrued,  or  which  may  thereafter  accrue,  and  may  be  pro- 
ceeded against  in  the  manner  before  provided."  This  being 
"substantially  all  the  evidence,"  the  court  charged  the  jury, 
on  request  of  the  plaintiff  in  writing,  "that  they  should  find 
a  verdict  for  the  plaintiff,  if  they  believed  all  the  evidence." 
The  defendant  excepted  to  this  charge,  and  he  here  assigns 
it  as  error,  with  other  rulings  on  the  pleadings  and  evidence, 
which  require  no  special  notice. 

Troy,  Tompkins  &  London,  for  appellant. — The  prescrip- 
tion of  twenty  years  was  specially  pleaded  in  this  case,  and 
was  a  complete  defense  to  the  action.  The  prescription  is 
to  be  determined  by  the  lex  fori,  and  the  statutes  of  Virginia 
do-not  affect  the  question. — Matthews  v,  McDade,  72  Ala, 
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377.  The  partial  payment  made  by  the  defendant,  was  sim- 
ply a  purchase  of  his  peace,  which  does  not  aflFect  his 
liability.— Craw/orcZ  v.  McLeod,  64  Ala.  240.  The  suf- 
ficiency  and  effect  of  the  evidence  as  to  this  payment,  if 
doubtful,  should  have  been  submitted  to  the  jury. 

W.  S.  Thorington,  contra,  cited  the  Virginia  statutes  set 
out  in  the  record;  also,  Canada  Souihern  Railroad  v.  Geb- 
hard,  S.  C.  Reporter,  vol.  3,  pt.  7,  p.  363;  Glenn  v.  Bushy, 
Cent.  Reporter,  vol.  4,  No.  10,  p.  609;  McKim  v,  Glenn^ 
66  Md.  479;  Gknn  v.  Scoti,  28  Fed.  Rep.  804. 

SOMERVILLE,  J. — All  the  assignments  of  error  in  this 
case,  except  a  single  one,  will  be  overruled,  on  the  authority 
of  Lehman,  Durr  &  Co.  v,  Glenn,  and  Semple  v.  Glenn, 
decided  at  the  present  term. 

One  other  question  is  raised,  by  reason  of  the  fact  that 
the  appellant,  Morris,  is  shown  to  have  accepted  and  trans- 
ferred his  certificate  of  stock,  prior  to  the  time  the  assess- 
ment here  sued  for  was  made  by  order  of  the  Chancery 
Court  of  Richmond,  Virginia,  on  March  26th,  1886.  This 
transfer  did  not  discharge  his  liability  to  be  further  assessed, 
by  reason  of  the  provisions  of  the  Virginia  statute.  The 
corporation  being  organized  in  that  State,  the  subscriptions 
of  stockholders  must  be  held  to  have  reference  to  the  laws 
of  Virginia,  as  fully  as  if  these  laws  were  a  part  of  the  sub- 
scription.— 2  Morawetz  Corp.  (2d  Ed.),  §  874;  McDonnell 
%\  Ala.  Gold  Life  Ins,  Co.,  85  Ala.  401. 

The  Virginia  statute  provides,  that  *'No  stock  will  be 
assigned  on  the  books  without  the  consent  of  the  company, 
until  all  the  money  which  has  become  payable  thereon  shall 
have  been  paid;  and  in  any  assignment,  the  assignee  and 
assignor  shall  each  be  liable  for  any  installments  which  may- 
have  accrued,  or  tvhich  may  thereafier  accrue,  and  may  be 
proceeded  against  in  the  manner  before  provided,"  by  action 
or  motion.— Code  of  Va.  (1849;  1860;  1873),  Ch.  57,  §  26. 

The  precise  point  arose  in  McKim  v.  Glenyi,  66  Md.  476, 
and  again  in  Glenn  v.  ScoH,  28  Fed.  Rep,  804,  decided  by 
the  United  States  Circuit  Court  of  the  Western  District  of 
Virginia,  in  September,  1886;  and  in  each  case,  the  statute 
was  construed  to  continue  in  effect  the  liability  of  a  transfer- 
ror of  stock,  just  as  if  no  transfer  had  been  made. 

The  judgment  is  affirmed. 
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Sayre  v^  Glenn. 

Action  by  Trustee  under  appointment  by  Foreign  Chancery 
Courts  against  Subscriber  for  Stock  in  Private  Corpo- 
ration. 

1.  Subscription  for  stock,  as  debt  against  bankrupt's  estate, — An  un- 
paid subscription  for  stock  in  a  private  corporation  is  not  assets  of  the 
subscriber's  bankrupt  estate,  which  the  assignee  is  bound  to  accept, 
nor  is  it  a  provable  debt  against  the  bankrupt's  estate ;  consequently,  a 
discharge  in  bankruptcy  is  no  defense  to  the  bankrupt  against  an  assess- 
ment and  call  regularly  made  by  a  court  having  jurisdiction  of  the 
estate  of  the  corporation,  under  a  bill  filed  by  its  creditors. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action,  like  the  preceding,  was  brought  by  John 
Glenn,  suing  as  trustee  under  appointment  by  the  Chancery 
Court  of  Richmond,  Virginia,  against  the  defendant  as  a 
subscriber  for  stock  in  the  National  Express  and  Transporta- 
tion Company ;  but  it  sought  to  collect  the  assessment  of 
thirty  per-cent.  made  by  the  decree  of  December  14th,  1880, 
and  was  commenced  on  the  1st  November,  1884.  The  de- 
fendant pleaded  the  general  issue,  the  statutes  of  limitation 
of  six  and  ten  years,  and  a  special  plea  averring  his  discharge 
in  bankruptcy  on  the  22d  April,  1871,  by  the  judgment  and 
decree  of  the  United  States  District  Court  at  Montgomery, 
under  a  petition  filed  by  him  on  the  1st  June,  1870.  The 
court  sustained  a  demurrer  to  the  plea  of  bankruptcy,  and  its 
judgment  thereon  is  now  assigned  as  error,  with  other 
matters. 

R.  M.  Williamson,  for  appellant. 

W.  S.  Thorington,  contra,  cited  Glenn  v,  Howard, 
65  Md.  40. 

/  SOMERVILLE,  J.^— The  questions  arising  in  this  case, 
except  the  efficiency  of  the  defense  based  on  the  plea  of  de- 
fendant's bankruptcy,  are  settled  against  the  appellant  in 
Lehman,  Durr  &  Co.  v.  Glenn,  and  Semple  v.  Glenn,  decided 
at  the  present  term. 
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This  plea  sets  up  the  fact,  that  the  defendant,  Sayre,  on 
petition  filed  in  the  proper  District  Coiirt  of  the  United 
States,  on  the  first  of  June,  1870,  was  duly  adjudicated  to  be 
a  bankrupt,  and  thereafter,  to- wit,  on  April  22d,  1871, 
received  his  certificate  of  discharge,  as  provided  for  by  the 
Bankrupt  Law  of  March  2d,  1867. 

To  this  plea  a  demurrer  was  sustained ;  and  we  think  there 
was  no  error  in  this  ruling.  The  ground  of  demurrer,  which 
seems  to  us  to  be  fatal  to  the  sufliciency  of  the  plea,  is,  that 
the  demand  in  question  was  one  not  provable  against  the 
estate  of  the  bankrupt,  and  was  not  therefore  affected  by  the 
discharge. 

The  action  is  one  for  the  assessment  of  thirty  per-cent. 
upon  an  unpaid  subscription  to  the  capital  stock  of  the 
National  Express  and  Traasportation  Company.  This  assess- 
ment was  ordered  to  be  made  by  the  Chancery  Court  of  the 
city  of  Richmond,  Virginia,  by  decree  rendered  December 
14th,  1880.  The  subscription  itself  was  for  the  sum  of  one 
thousand  dollars,  payable  "in  such  installments  as  may  he 
called  for  by  said  company,  and  to  pay  one  per-cent.  at  the 
time  of  subscription. 

The  Bankrupt  Law  allowed  proof  to  be  made,  not  only  of 
debts  due  from  the  bankrupt  at  the  commencement  of  the 
proceedings  in  bankruptcy,  but  of  "all  debts  then  existing, 
but  not  payable  until  a  future  day,"  a  rebate  of  interest 
being  made.-f  U.  S.  Rev.  Stat,  §  5067.  The  law  was  also 
made  to  embrace  "contingent  debts  and  liabilities,"  the  right 
of  the  creditor  to  share  in  dividends  being  made  to  depend 
upon  the  happening  of  the  contingency  before  the  order  of 
the  Bankrupt  Court  for  a  final  dividend ;  or  the  ability  of 
the  court  to  ascertain  and  liquidate  the  "present  value"  of  the 
debt  or  liability. -^U.  S.  Rev.  Stat.,  §  5068.  The  phrase 
"contingent  debt"  has  been  construed  to  mean,  not  a  demand 
whose  existence  depended  on  a  contingency,  but  an  existing 
demand  the  cause  of  action  upon  which  depends  on  a  con- 
tingency.— French  v.  Morse^  68  Mass.  Ill;  Woodard  v, 
Herbert,  24  Me.  358. 

It  is  our  opinion,  that  a  call  of  this  nature  made  upon  an 
unpaid  subscription  to  corporate  stock  is  not  a  provable  debt 
within  the  meaning  of  the  Bankrupt  Law.  The  precise 
point  was  decided  by  the  Court  of  Appeals  of  Maryland,  in 
Glenn  v,  Howard,  65  Md.  40  (1885),  where  the  question  is 
fully  discussed.  It  was  suggested,  that  there  was  no  right 
of  action  on  the  subscription  until  a  call  was  made,  either  by 
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the  governing  oflScers  of  the  corporation,  or  by  order  of  the 
Chancery  Court  having  jurisdiction  to  make  such  an  assess- 
ment It  might  be  that  such  call  might  never  be  made  in 
any  event;  and  if  so,  there  would  never  exist  any  liability  to 
pay  anything  on  it.  It  was  said  not  to  be  a  debt  in  j)ra'sent% 
payable  in  futuro.  The  demand,  we  may  add,  would  thus 
be  one  whose  existence  would  depend  upon  a  contingency, 
rather  than  one  that  existed  already,  with  a  right  of  action 
on  it  depending  on  such  contingency.  It  was  accordingly 
held,  that  where  a  call  was  made  on  a  subscription  of  stock 
identical  with  that  here  in  controversy,  after  the  discharge 
of  the  subscriber  in  bankruptcy,  it  would  not  be  aflfected  by 
the  provisions  of  the  Bankrupt  Law,  because  the  demand 
was  one  not  provable  under  the  law  against  the  bankrupt's 
estate.  A  ruling  of  the  same  kind  was  made  in  South  Staf- 
fordshire JB.  Co.  V.  Bnrnsidc,  5  Exch.  129,  which  has  gener- 
ally been  since  followed  by  the  English  courts.  See,  also, 
Glenn  v.  Clahangh,  65  Md.  65 ;  and  Biggins  v\  McOuire, 
15  Wall.  549;  Steele  v.  Graves,  68  Ala.  21. 

The  assignee  of  the  bankrupt  was  not  bound  to  accept  the 
stock  in  this  corporation,  as  a  portion  of  the  bankrupt's 
assigned  property,  as  it  was  of  an  onerous  and  unprofitable 
character ;  and  it  does  not  appear  that  he  ever  did  so.  The 
bankrupt  proceedings  do  not,  therefore,  affect  the  question 
of  the  stockholder's  liability.-r-i^j7{3  Co.  v.  Garrett,  110  U. 
U.  288;  Rugely  v.  Robinson,  19  Ala.  404;  Gleiin  v.  Howard, 
supra. 

The  demurrer  to  the  plea  of  bankruptcy  was  properly  sus- 
tained. 

The  other  assignments  of  error  are  without  merit,  and  the 
judgment  is  affirmed. 


Davis  V.  Memphis  &  Cliarleston  Rail- 
road Co. 


87.63.1 


Statutory  Action  in  nature  of  Ejectment. 

1.  Corporate  existence  of  railroad  company  under  provisions  of  char- 
ter.— Where  the  corporate  existence  of  a  railroad  company  is,  by  its 
original  charter,  limited  to  fifty  years,  but,  by  an  amendatory  act,  it  is 
provided  that,  at  the  expiration  of  each  subsequent  term  of  ten  years, 
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the  State  shall  have  the  right,  at  its  election,  to  take  all  the  property  of 
the  company  at  the  par  value  of  its  stock,  and,  if  this  election  is  not 
made  within  twelve  months,  then  the  charter  of  the  company  shall  be 
continued  for  another  term  of  ten  years ;  the  corporation  has  a  capac- 
ity of  perpetual  existence,  unless  the  election  to  purchase  is  exercised 
by  the  State. 

2.  Conveyance  to  railroad  company j  for  right  of  way. — A  conveyance 
of  a  strip  ol  land  to  a  railroad  company,  **for  the  term  of  fifty  years, 
and  so  long  thereafter  as  its  cliarier  shall  continue,''  when  the  company 
has  the  capacity  of  perpetual  existence,  on  default  by  the  State  to 
exercise  a  right  of  election  to  purchase  its  property,  and  also  has  power 
to  condemn  lands  for  a  right  of  way  under  a  writ  of  ad  quod  damnum, 
conveys  the  same  interest  and  estate  that  would  have  been  acquired  by 
a  judgment  of  condemnation  under  such  writ. 

3.  Condemnation  of  right  of  way  by  railroad  company;  nature  of  es- 
tate acquired;  transfer  to  another  corporation  — A  judgment  condemning 
lands  lor  a  right  ot  way,  under  ad  quod  damnum  proceedings  at  the 
suit  of  a  railroad  company,  ves\s  in  the  company  an  estate  and  interest 
commensurate  with  its  corporate  existence ;  and  this  estate  passes  to 
purchasers  at  a  sale  under  a  mortgage  executed  by  the  company,  who 
are  afterwards  incorporated  as  a  railroad  company,  or  to  another'corpo- 
ration.  its  assignee,  so  long  as  the  contemplated  use  of  the  right  of  way 
is  continued. 

4.  Dissolution  of  corporation. — When  its  corporate  existence  is  not 
limited  by  charter,  and  there  is  no  voluntary  surrender  of  its  franchises, 
a  private  corporation  will  not  be  deemed  dissolved  until  its  dissolution 
is  judicially  ascertained ;  neither  its  insolvency,  nor  a  sale  of  all  its 
property,  nor  cessation  to  do  business,  extinguishes  its  franchises ;  and 
while  a  voluntary  surrender  of  its  franchises  from  continuous  non-user 
for  a  long  time  may  be  presumed,  neither  its  dissolution,  nor  a  forfeit- 
ure of  its  charter,  can  be  declared  in  a  collateral  proceeding. 

5.  Conveyance  of  base  or  qualified  fee, — A  conveyance  ot  a  qualified, 
base  or  determinable  fee  in  lands,  leaves  in  the  grantor  only  a  possibility 
of  reverter,  which,  though  it  may  descend  to  his  heirs,  can  not  be 
granted  or  assigned  so  as  to  vest  a  title  on  which  ejectment  may  be 
maintained. 

6.  Presumption  of  title  from  lapse  of  time. — After  continuous  user  of  a 
right  of  way  by  a  railroad  company  for  a  period  of  fifty  years,  a  grant 
in  fee  simple,  or  a  judgment  of  condemnation  under  a  writ  of  condem- 
nation, will  be  presumed,  though  the  land  is  part  of  a  sixteenth 
section. 

Appeal  from  the  Circuit  Court  of  Morgan. 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  action  was  brought  by  Mrs.  Ann  Davis,  a  married 
woman,  who  was  a  daughter  of  James  Fennell,  deceased, 
against  the  Memphis  &  Charleston  Railroad  Company,  to  re- 
cover a  strip  of  land  one  hundred  feet  wide,  which  was  the 
defendant's  road  bed  and  right  of  way,  and  was  situated  in 
sections  sixteen  (16)  and  twenty-one  (21),  township  five 
(5),  range  five  (5),  west;  and  was  commenced  on  the  14th 
October,  1887.  The  case  was  submitted  to  the  court  with- 
out a  jury,  on  an  agreed  statement  of  facts ;  and  the  court 
rendered  judgment  for  the  defendant.  Among  the  agreed 
facts  were  the  following:     "The  north-west  quarter  of  said 
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section  twenty-one  (21)  was  patented  by  the  United  States 
to  Joseph  Sykes,  and  the  south-west  quarter  of  said  section 
sixteen  (16)  was  granted  by  Congress  to  the  State  of  Ala- 
bama, and  by  the  State  patented  to  individual  purchasers  in 
1839.  James  Fennell  acquired  the  legal  title  to  said  lands, 
and  went  into  possession  thereof,  except  that  portion  now 
sued  for,  under  purchase  from  Joseph  Sykes  in  1843,  and 
held  possession  until  his  death;  and  in  1857,  after  his  death, 
on  the  division  of  his  estate,  said  lands  were  allotted  to  the 
plaintiflF,  his  daughter,  who  has  held  such  possession  ever 
since."  The  deed  from  said  Sykes  and  wife  to  Fennell, 
which  was  in  evidence,  expressly  excepted  "the  railroad  run- 
ning through  said  lands,  but  any  benefit  or  reversion  there- 
from which  may  accrue  to  go  to  the  waid  Feinell.""  On  the 
7th  February,  1834,  Sykes  had  conveyed  a  right  of  way 
through  his  lands,  describing  them  as  being  *'in  sections 
twenty-one  (21)  and  (18),"  to  the  president  and  directors  of 
the  Tuscumbia,  Courtland  &  Decatur  Railroad  Company, 
''and  their  successors  in  office,  for  the  term  of  fifty  years, 
and  so  long  thereafter  as  their  said  charter  shall  continue;" 
and  the  defendant  claimed  as  the  assignee  and  successor  of 
said  railroad  company,  under  conveyances  and  legislative  ■ 
acts,  the  material  poitions  of  which  are  stated  in  the  opin- 
ion of  this  court.  The  judgment  of  the  court  below,  to 
which  the  plaintiflP  excepted,  is  here  assigned  as  error. 

F.  P.  Ward,  and  L.  W.  Day,  for  appellant. 

R.  C.  BitiCKELL,  and  Milton  Humes,  contra, 

CLOPTON,  J. — Appellant  brings  the  statutory  real  action 
to  recover  possession  of  a  strip  of  land  one  hundred  feet  in 
width,  situated  in  the  south  half  of  section  16,  and  north- 
west quarter  of  section  21,  in  township  5,  range  5  west, 
which  covers  the  road-bed  and  right  of  way  of  the  Memphis 
&  Charleston  Railroad  Company.  The  parties  deduce  title, 
respectively,  in  this  wise:  The  Tuscumbia,  Courtland  &  De- 
catur Railroad  Company  was  incorporated  by  an  act  of  the 
General  Assembly,  January  13,  1832.  By  the  terms  of  the 
act,  the  corporate  existence  was  limited  to  a  period  of  fifty 
years.— Acts  1831-32,  p.  67.  On  November  10,  1832,  the 
act  of  incorporation  was  amended.  The  fourth  section  of 
the  amendatory  act  provides:  "That,  at  the  expiration  of 
fifty  years  from  the  date  of  the  said  charter,   and  at  each 
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subsequent  term  of  ten  years,  the  State  shall  be  authorized 
to  take  all  of  said  works,  cars  and  estate  of  every  descrip- 
tion whatever,  belonging  to  said  company,  at  the  par  value 
of  the  stock  of  said  company,  if  the  State  should  elect  so  to 
do ;  but,  if  the  State  shall  not,  within  one  year  after  the  ex- 
piration of  any  term  of  ten  years,  take  said  works,  then  the 
charter  of  said  company  shall  be  continued  for  a  subse- 
quent term  of  ten  years." — Acts  1832-33,  p.  7.  The  mani- 
fest operation  of  the  amendatory  act  is,  to  remove  the  limit- 
ation of  fifty  years,  as  provided  in  the  original  act  of  incor- 
poration, and  to  create  a  corporation  endowed  with  capacity 
of  perpetual  existence,  unless  the  State  shall  exercise  its  re- 
served right  of  purchase. 

Joseph  Sykes  sold  and  conveyed,  February  7.  1834,  that 
part  of  the  land  in  controversy,  which  is  in  the  north-west 
quarter  of  section  21,  to  the  Tuscumbia,  Courtland  &  Deca- 
tur Railroad  Company.  The  habendum  clause  of  the  con- 
veyance reads:  "/o  have  and  to  hold  the  said  tract  oj  one 
hundred  feet  of  land  above  described,  to  the  said  president 
and  directors  of  the  said  Tuscumbia,  Courtland  &  Decatur 
Railroad  Company,  and  their  successors  in  office,  for  the 
term  of  fifty  years,  and  so  long  thereafter  as  their  charter 
shall  continued  On  April  29, 1843,  Sykes  sold  and  conveyed 
to  James  Fennell  the  half  and  quarter  sections  which  in- 
clude the  land  in  suit.  The  deed  contains  the  following  ex- 
ception: ^^The  railroad  running  through  these  lands  ex- 
cepted, but  any  benefit  or  reversion  therefrom,  which  may 
accrue,  to  go  to  the  said  Fennell^  The  plaintiff  claims  by 
descent  from  her  ancestor,  James  Fennell. 

The  conveyance  from  Sykes  to  the  railroad  company  must 
be  construed  in  connection  with,  and  in  reference  to  the 
amending  act,  providing  for  an  indefinite  continuation  of  the 
charter  of  the  company,  subject  to  the  contingency  of  the 
State's  exercise  of  the  privilege  to  take  the  property  at  des- 
ignated successive  periods.  By  the  fifth  section  of  the 
original  act  of  incorporation,  the  company  was  authorized  to 
contract  for,  and  receive  conveyances  of  lands,  stone  or 
gravel,  which  might  be  required  in  the  construction  of  the 
road;  and  if  the  owner  and  the  company  could  not  agree  as 
to  price,  proceedings  in  condemnation  were  authorized.  By 
this  provision,  ad  quod  damnum  proceedings  could  be  insti- 
tuted only  after  an  ineffectual  effort  to  agree  as  to  the  price. 
The  land  was  purchased  from  Sykes,  and  the  conveyance  re- 
ceived under  this  authority  of  the  charter. 
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The  estate  or  interest  in  land,  acquired  and  taken  for  pub- 
lic use,  is  to  be  determined  by  the  nature  and  extent  of  the 
use;  the  intendment  being,  that  the  estate  or  interest  shall 
be  commensurate  with  the  purpose  and  duration  of  the  use 
for  which  it  is  taken,  when  not  otherwise  provideil.  The 
operation  of  the  amendment  being  to  extend  the  duration  of 
the  corporate  life,  from  a  limited  term  of  fifty  years,  to  an 
existence  uncertain  and  indefinite,  but  which  might  endure 
forever,  had  the  land  been  taken  and  acquired  under  pro- 
ceedings in  condemnation,  the  company  would  have  obtained 
an  estate  therein  co-existent  with  the  possible  continuation 
of  the  corporate  life.  The  acquisition  of  an  estate  in  land 
for  a  public  use,  by  the  exercise  of  the  right  of  eminent  do- 
main, is  in  the  nature  of  a  transfer  by  the  State,  to  which 
the  statute  annexes  the  limitation  or  condition,  that  the 
estate  acquired  shall  continue  during  the  existence  of  the 
corporation,  and  so  long  as  the  land  may  be  used  for  the 
purpose  for  which  it  is  taken.  The  land  having  been  con- 
tracted for,  and  the  deed  received  from  Sykes,  by  the  same 
authority  under  which  land  may  be  condemned  when  the 
owner  and  the  company  can  not  ngree  as  to  price,  and  the 
deed  having  been  made  after  the  amendment  of  the  charter, 
and  containing  the  limitation — "for  the  term  of  fifty  years, 
and  so  long  thereafter  as  their  said  chai*ter  shall  continue" 
substantially  the  same  as  that  which  is  implied  when  land  is 
condemned — his  grant  should  be  regarded  as  intended  to  have, 
and  as  having,  the  same  legal  eflPect  and  operation  as  con- 
demnation under  ad  quod  damnum  proceedings.  At  com- 
mon law,  the  general  rule  is,  that  real  estate  owned  and  pos- 
sessed by  a  corporation  at  the  time  of  its  dissohitii>n,  reverts 
to  the  original  owner.  But  this  rule  does  not  extend  to  real 
estate  of  which  the  corporation  may  have  been  divested  by  pro- 
cess of  law  during  its  existence.  *'It  is  the  [itiblic  use  for 
which  the  land  is  taken,  and  so  long  as  it  is  used  for  railroad 
purposes,  it  is  immaterial  what  companv  or  what  individuals 
operate  it."— 2  Wood's  Railway  Law,  §  242;  Sfaiv  i\  Kircs,  ^ 

2  Ired.    297;  Noll  i\  Dubuque  B.  &  M.  K,  B.  Co.,  32  Iowa,  {  i 

66;  PolUxrd  v,  Maddox.  28  Ala.  321.  j  ^ 

In  the  construction  of  the  conveyance  to  the  railroad  com-  | 

pany,   as  of  all  other  written  contracts,  the  intent   of    the  '  I 

parties  becomes  the  primary  inquiry;  in  ascertaining  which,  j   I 

reference  should  be  had,  in  connection  with  the  terms  em- 
ployed, to  the  occasion,  the  relative  position  of  the  parties, 
and  the  objects  designed    to    be  accomplished.     The  Tus- 
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cumbia,  Coiirtland  &  Decatur  Railroad  Company  was  among 
the  earliest  incorporated,  and  its  railroad  among  the  first 
built  in  this  country.  Its  public  necessity  and  utility  were 
the  moving  considerations  for  its  creation.  These  consider- 
ations, and  its  great  convenience  and  benefit  to  the  grantor, 
moved  him  to  sell  and  convey  the  lands,  which  was  evidently 
intended  to  form  and  constitute  a  part  of  the  railroad  track. 
By  the  contract  between  him  and  the  company,  the  land  was 
devoted  to  railroad  uses — uses  desired  and  contemplated  to 
be  permanent,  whether  or  not  the  State  exercised  its  re- 
served right  of  purchase.  The  estate  conveyed,  and  its  con- 
tinuance, were  designed  to  be  commensurate  with  the  uses  to 
which  the  land  was  devoted.  The  term  charier  is  not  em- 
ployed in  the  deed  in  its  narrowest  and  most  restricted  sense, 
and  should  not  be  construed  as  referring  only  to  the  act  of 
the  legislature  creating  the  corporation,  which  for  conve- 
nience is  denominated  the  charter,  or  to  the  mere  corporate 
name.  The  signification  is  more  comprehensive,  and  in- 
cludes the  rights,  powers,  privileges,  immunities  and  fran- 
chises granted — the  substance  and  not  the  shadow. 

Under  a  decree  made  by  the  United  States  District  Court, 
on  a  bill  to  for  close  a  mortgage  executed  by  the  company, 
the  railway,  rolling-stock,  shops,  machinery  and  franchises 
of  the  Tuscumbia,  Courtland  &  Decatur  Railroad  Company 
were  sold  by  the  marshal,  September  22,  1847,  and  pur- 
chased by  David  Deshler.  The  sale  was  reported  and  con- 
firmed by  the  court,  and  a  conveyance  executed  to  Deshler. 
On  February  10,  184S,  Deshler  and  his  associates  were  in- 
corporated by  an  act  of  the  General  Assembly,  under  the 
name  of  the  Tennessee  Valley  Railroad  Company.  The  pre- 
amble of  the  act  recites  the  sale  of  the  railroad,  and  all  the 
property  of  the  Tuscumbia,  Courtland  &  Decatur  Railroad 
Company,  under  a  decree  of  the  United  States  District  Court, 
and  that  Deshler  became  the  purchaser.  The  third  section 
of  the  act  provides,  that  upon  payment  of  the  purchase- 
money,  all  the  right,  title,  interest  and  property  in  the  latter 
company,  including  the  right  of  way,  and  all  rights,  fran- 
chises and  privileges,  shall  vest  in  the  Tennessee  Valley 
Railroad  Company.  In  1848,  Deshler  sold  and  conveyed  to 
the  latter  company  the  railway,  and  all  the  property  and 
franchises,  purchased  by  him  at  the  marshal's  sale.  The 
tenth  section  of  the  act  made  similar  provisions  for  the  con- 
tinuance of  the  charter,  subject  to  the  State's  exercise  of  the 
right  to  purchase  at  the  expiration  of  fifty  years,  and  at  suc- 
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cessive  periods  of  ten  years,  as  contained  in  the  charter  of 
the  Tuscnmbia,   Courtland  &  Decatur  Railroad   Company. 
Acts  1847-48,  p.  79. 

The  Memphis  &  Charleston  Railroad  Company  was  incor- 
porated January  7,  1850.  By  the  seventh  section  it  is  pro- 
vided: "It  shall  be  lawful  for  the  company,  hereby  incorpo- 
rated, to  acquire  by  purchase,  gift,  release  or  otherwise, 
from  any  other  company,  all  the  rights,  privileges  and  im- 
munities of  said  company,  and  possess  and  enjoy  the  same 
as  fully  as  they  were  or  could  be  possessed  or  enjoyed  by 
t&e  company  making  the  transfer." — Acts  1849-50,  183. 
Under  this  legislative  authority,  the  company  acquired  by 
purchase  and  conveyance  from  the  Tennessee  Valley  Rail- 
road Company  all  their  property,  including  the  road-bed,  and 
all  the  franchises,  privileges  and  immunities,  which  they  had 
used  or  enjoyed  under  or  by  virtue  of  their  charter.  It  thus 
appears  that  the  Memphis  &  Charleston  Railroad  Company 
has  acquired  by  legislative  authority  all  the  property  and 
franchises  of  the  Tuscumbia,  Courtland  &  Decatur  Railroad 
Company,  including  their  right  to  the  lands  in  controversy, 
and  the  franchise  to  use  them  permanently  for  railroad  pur- 
poses, unless  the  State  exercises  its  reserved  right  of  pur- 
chase. •  It  is  admitted  that  the  Tuscumbia,  Courtland  & 
Decatur  Railroad  Company  entered  upon,  and  took  posses- 
sion of  the  lands  under  the  conveyance  from  Sykes,  and  re- 
mained in  possession,  using  them  as  a  part  of  their  road- 
bed, until  the  marshal's  sale  in  1847.  It  is  further  ad- 
mitted, that  Deshler  entered  into  possession,  and  operated 
the  railway  until  he  sold  and  conveyed  to  the  Tennessee  Val- 
ley Railroad  Company,  which  had  possession  and  operated 
the  railroad,  until  they  sold  and  conveyed  to  the  Memphis  & 
Charleston  Railroad  Company ;  and  that  the  last  named  com- 
pany had  possession  and  operated  the  railway  ever  since. 

There  has  been  a  continuous  non-user  of  the  franchise  by 
the  Tuscumbia,  Courtland  &  Decatur  Railroad  Company,  for 
more  than  forty  years.  When  corporate  existence  is  not 
limited  to  a  specified  period,  and  there  is  no  voluntary  sur- 
render of  the  franchises,  a  private  corporation  will  not  be 
deemed  dissolved  until  its  dissolution  is  judicially  ascer- 
tained. The  franchises  are  not  extinguished  by  insolvency, 
or  a  sale  of  all  the  corporate  property,  or  by  a  mere  cessa- 
tion to  do  business.  It  may  be,  that  after  a  continuous  non- 
tiser  for  so  long  a  time,  a  voluntary  surrender  of  its  fran- 
chises will  be  presumed;  but  neither  its  dissolution,  nor  its 
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charter  can  be  declared  forfeited  in  a  collateral  proceeding- 
This  can  be  done  only  by  a  direct  proceeding  by  the  State; 
though,  on  its  insolvency,  or  a  sale  of  all  the  corporate 
property,  it  will  be  deemed  dissolved  for  the  purpose  of  pro- 
tecting and  enforcing  the  rights  of  third  persons. — Dtike-  v. 
Cahaba  N(ii\  Co,,  16  Ala.  372;  2  Kent,  312;  2  Morawetz 
Corp.  §§  1011-1015.  There  has  been  no  voluntary  surren- 
der, nor  judicial  forfeiture,  of  the  charter  of  the  Tusoumbia, 
Courtland  &  Decatur  Railroad  Company.  Their  chartered 
rights,  immunities  and  franchises  have  been  continued  and 
perpetuated  by  the  legislative  acts  referred  to,  and  now  ex- 
ist in  the  Memphis  &  Charleston  Railroad  Company,  which 
company  possesses  and  enjoys  them  as  fully  as  they  were  or 
could  have  been  enjoyed  by  the  Tuscumbia,  Courtland  &  De- 
catur Railroad  Company.  The  latter  corporation  has  ceased 
to  do  business  under  its  corporate  name,  but  the  rights  and 
franchises  granted  by  the  charter  still  exist,  and  are  ex- 
ercised by  the  defendant,  though  under  a  diflFerent  corporate 
name.  The  charter,  as  employed  in  the  conveyance  of 
Sykes — representing  and  expressing  the  chartered  rights — 
continues. 

Independent  of  this  conclusion,  plaintiff  has  not  such  title 
to  the  lands  in  controversy  as  will  maintain  ejectment,  or  the 
corresponding  statutory  real  action.  A  fee  is  said  to  be  qual- 
ified, base  or  determinable,  when  it  is  made  to  determine,  or 
liable  to  be  defeated,  on  the  happening  of  some  contingent 
event  or  act.  Kent  defines  a  qualified,  base  or  determinable 
fee,  as  "an  interest  which  may  continue  forever,  but  the  es- 
tate is  liable  to  be  determined  without  the  aid  of  a  convey- 
ance, by  some  act  or  event  circumscribing  its  continuance  or 
extent.  Though  the  object  on  which  it  rests  for  perpetuity 
may  be  transitory  or  perishable,  yet  such  estates  are  deemed 
fees,  because,  it  is  said,  they  have  a  possibility  of  enduring 
forever."— 4  Kent,  10;  Tiedeman  Real  Prop.  §  44.  By  the 
original  act  of  incorporation,  the  Tuscumbia,  Courtland  &  De- 
catur Railroad  Company  had  capacity  "to  purchase,  receive 
and  hold,  sell,  convey  and  confirm  real  or  personal  estate,  as 
natural  persons" — to  acquire  a  fee  simple.  As  we  have 
shown,  the  act  amending  the  charter  endowed  the  company 
with  the  capacity  of  possible  perpetual  existence.  The  lim- 
itation in  the  conveyance  of  Sykes,  that  the  estate  granted 
shall  continue  so  long  as  the  charter  shall  continue,  consti- 
tuted a  defeasible  or  determinable  quality,  with  a  possibility 
of  the  estate  enduring  forever.     Purged  of  this  quality,  the 
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estate  would  have  been  a  fee  simple.  But  its  existence  in 
the  grant  constitutes  it  a  base,  qualified,  or  determinable  fee. 
State  V.  Brown,  27  N.  J.  L.  13. 

When  a  person  grants  only  a  portion  of  whatever  estate 
he  may  have,  the  portion  granted  to  determine  on  the  hap- 
pening of  some  event,  in  order  that  the  residue  may  remain 
in  the  grantor  as  a  reversion,  the  determinability  of  the  es- 
tate carved  out  must  depend  on  an  event  which,  by  the  usual 
course  of  nature,  must  happen  at  some  time.  If  it  is  defeas- 
ible or  determinable  on  a  contingency  or  event  which,  by 
possibility,  may  never  occur,  the  interest  remaining  in  the 
grantor  is  merely  "a  possibility  of  reverter."  Conditions  in 
a  deed  are  reserved  to  the  grantor,  and  only  he,  or  his  heirs, 
can  take  advantage  of  a  breach.  "Nothing  which  lies  in 
action,  entry  or  re-entry,  can  be  granted  over,  in  order  to 
discourage  maintenance."  A  possibility,  or  other  thing  not 
in  possession,  or  vested  in  right,  is  not,  by  common  law,  the 
subject  of  an  operative  grant  or  assignment  to  strangers. 
"Where  one  grants  a  base  or  qualified  fee,  since  what  is  left 
in  him  is  only  a  right  to  defeat  the  estate  so  granted  upon 
the  happening  of  a  contingency,  there  is  no  reversion  in  him ; 
that  is,  he  has  no  future  vested  estate  in  fee,  but  only  what  is 
called  a  naked  possibility  of  reverter,  which  is  incapable  of 
alienation  or  devise,  although  it  descends  to  his  heirs." 
Tiedeman  Eeal  Prop.  §  385;  Nicholv.  N.  F.  &  E,  R.  R. 
Co.,  2  Kernan,  121 ;  s.  c,  12  Barb.  460;  Ruck  v.  Rock  Island, 
97  U.  S.  693.  It  results,  that  no  reversion  remained  in 
Sykes,  which  could  be  the  subject  of  grant  or  assignment; 
and  that  Fennell,  by  his  conveyance,  acquired  only  a  benefi- 
cial interest  in  the  possibility  of  reverter,  which  is  insuffi- 
cient to  maintain  ejectment. 

The  record  does  not  disclose  in  what  manner  the  Tuscum- 
bia,  Courtland  &  Decatur  Eailroad  Company  acquired  the 
portion  of  the  land  in  controversy  which  is  in  section  16. 
But,  after  continuous  adverse  possession,  under  claim  of 
right,  by  the  company,  and  the  derivative  purchasers,  includ- 
ing the  defendant,  for  a  period  of  forty  years,  we  would  pre- 
sume, if  necessary,  a  grant  in  fee  simple,  or  that  the  land 
was  taken  by  proceedings  in  condemnation. — Mc Arthur  v. 
Carrie,  32  Ala.  75;  Matthews  v.  McDacle,  72  Ala.  377; 
Gosson  V.  Ladd,  77  Ala.  223. 

Affirmed. 
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Alexander  Brothers  v.  King  &  Co. 

Contest  between  Afiaching  Creditors,  for   Money  in  hands 

of  Sheriff. 

1.  Action  at  law  between  partners. — At  common  law,  one  partnership 
could  not  maintain  an  action  against  another,  when  the  two  had  a  com- 
mon partner ;  but,  under  statutory  provisions  making  partnership  de- 
mands joint  and  several,  an  action  on  a  partnership  demand  may  be 
prosecuted  against  one  of  the  partners  inaividually  (Code,  §  2605) ;  and 
the  fact  that  the  partner  not  sued  is  also  a  partner  in  the  plaintiff  firm, 
it  seems f  is  no  defense  to  the  action. 

2.  Contest  between  attaching  creditors ;  what  defects  are  available. — ^A 
junior  attaching  creditor,  having  first  obtained  judgment,  can  not  claim 
the  proceeds  of  sale  of  the  attached  property,  as  against  the  prior  at- 
taching creditor,  unless  the  prior  attachment,  or  judgment  thereon,  is  a 
nullity  ;  and  the  fact  that  the  cause  of  action  is  a  partnership  demand, 
the  partner  not  sued  being  also  a  member  of  the  plaintiff  partnership, 
does  not  render  the  proceedings  or  the  judgment  void. 

Appeal  from  the  Circuit  Court  of  Colbert 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  was  a  contest  between  Alexander  Brothers  and  F.  R. 
King  &  Co.,  attaching  creditors  of  Paul  C.  Jones,  involving 
their  respective  rights  to  the  proceeds  of  sale  of  the  at- 
tached property,  in  the  hands  of  the  sheriff.  On  motion  of 
F.  R.  King  &  Co.,  whose  attachment  was  levied  after  that  of 
Alexander  Brothers,  the  court  awarded  the  money  to  them ; 
and  this  judgment,  to  which  an  exception  was  reserved  by 
Alexander  Brothers,  is  here  assigned  as  error. 

Kirk  &  Almon,  for  appellants,  cited  Code,  §  2605 ;  Hall 
V.  Cook,  69  Ala.  88;  Morris  v.  Hillery,  7  How.  Miss.  61; 
Lindley  on  Partnership,  469-70;  2  Bates  on  Partnership, 
§  902;  Lacyv.  LeBruce,  6  Ala.  904. 

J.  B.  Moore,  contra,  cited  Tindal  v.  Bright,  Minor.  103 ; 
Hazlehurst  v.  Pope,  2  Stew.  &  P.  259;  Synith  v.  Strader, 
9  Porter,  449;  Lacy  t\  LeBruce,  6  Ala.  904;  Murdoch  t\ 
Caruthers,  21  Ala.  785;  51  Ala.  305;  51  Mich.  480;  50  Vt. 
668;  11  Oregon,  443;  14  La.  43. 

CLOPTON,  J. — On  motion  of  appellees,  the  Cirpuit  Court 
made  an  order,  that  the   proceeds  of  the  sale  of  personal 
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property,  levied  on  by  the  attachments  sued  out  by  appellants 
and  appellees,  respectively,  against  Paul  C.  Jones,  be  applied 
to  the  payment  of  the  judgment  which  the  latter  recovered 
March  20,  1889,  in  their  eittachment  suit.  The  attachment 
of  Alexander  Bros,  was  first  sued  out  and  levied,  and,  so  far 
as  the  record  discloses,  is  still  pending.  It  has  the  prior 
lien,  unless  some  valid  reason  is  shown  why  it  should  be 
displaced  in  favor  of  the  lien  of  the  attachment  of  F.  R. 
King  &  Co.  The  reason  assigned  in  the  order  directing  the 
application  of  the  money  is,  that  the  attachment  of  Alexander 
Bros,  is  founded  on  a  debt  contracted  by  the  firm  of  Alexan- 
der &  Jones,  and  Sydney  J.  Alexander  is  a  member  of  both 
firms,  and  that  the  Circuit  Court  has  no  jurisdiction  to  en- 
force the  payment  of  the  debi 

At  common  law,  one  partnership  can  maintain  no  action 
against  another,  when  one  of  the  partners  is  a  member  of 
both  firms.  The  reason  is,  that  the  common  partner  must 
necessarily  be  the  plaintiff  and  defendant,  and  that  a  judg- 
ment can  not  be  rendered  in  favor  of  himself  against  him- 
self. But,  by  statute,  "any  one  of  the  associates,  or  his 
legal  representative,  may  be  sued  for  the  obligation  of  all." 
Code,  1886,  §  2605.  This  statute  has  been  construed  to 
give  a  creditor  the  right  to  sue  any  one  of  the  partners,  for 
a  debt  contracted  by  the  firm,  whether  due  by  account  or 
otherwise;  and  that  the  effect  of  a  suit  so  commenced  is  to 
change,  for  the  purposes  of  such  suit,  the  obligation  of  the 
partners  from  joint  to  joint  and  several.  The  creditor  may 
declare  on  the  debt,  as  the  individual  liability  of  the 
partner  sued. — Duramus  v.  Harrison,  26  Ala.  326 ;  Hall  v. 
Cook,  69  Ala.  87.  Under  a  statute  in  Mississippi,  declaring 
the  notes  of  partners  joint  and  several,  it  was  held,  that 
a  member  of  a  partnership  may  be  co-plaintiff  with  the  other 
partners,  in  a  suit  on  a  promissory  note  against  the  members 
of  another  firm,  of  which  he  is  also  a  partner,  provided  he  is 
not  joined  as  a  defendant ;  and  that  the  others  can  not  set 
up  his  liability  as  a  defense. — Morris  v,  Hillery,  7  How.  61. 
In  Ixicy  V.  LeBruce,  6  Ala.  904,  it  was  held,  that  the  death 
of  a  common  partner  removed  the  impediment  to  a  sjiit  at 
law  to  recover  a  demand  due  by  one  firm  to  the  other,  and 
that  the  survivor  of  the  one  may  sue  the  survivor  of  the 
other.  The  reason  of  the  rule  at  common  law  having  ceased 
by  operation  of  the  statute,  it  would  seem  that  the  rule  also 
should  cease.     But  this  we  need  not  decide. 

The  ord^r  from  which  the  appeal  is  taken  can  not  be  maiju- 
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tained,  unless  the  attachment  of  Alexander  Bros,  is  a  nullity. 
It  was  sued  out  against  Jones  individually,  and  founded 
on  his  individual  liability.  It  is  manifest,  that  on  the 
principles  above  stated,  the  attachment  could  not  be  quashed, 
dissolved  or  abated,  and  a  complaint  counting  on  the  cause 
of  action  as  therein  set  forth,  would  be  held  sufficient  on 
demurrer.  A  judgment  rendered  in  such  proceedings  would 
not  be  void.  It  is  evident  that  the  proceedings  are  not  void 
on  their  face.  On  this  motion,  the  court  could  not  look  to 
the  extrinsic  fact,  that  Sydney  Alexander  was  a  common 
partner  of  both  firms,  in  order  to  determine  that  the  court 
had  no  jurisdiction  to  render  judgment  against  Jones  on  the 
attachment  proceedings  in  favor  of  Alexander  Bros.,  which 
is,  in  effect,  to  determine  that  the  proceedings  were  not 
merely  irregular,  but  invalid. — Buchanan  v,  Thomasofi, 
70  Ala.  401.  If  it  were  conceded,  that  Alexander  Bros,  can 
not  maintain  the  action,  for  the  reason  assigned  by  the 
judge  in  his  order,  this  is  matter  which  the  defendant  in 
attachment  must  set  up  by  plea  to  the  action.  Strangers 
can  not  intervene,  and  set  up  collaterally  the  liability  of 
the  common  partner,  for  the  purpose  of  avoiding  the  prior 
lien  created  by  its  levy. 
Reversed  and  remanded. 

87  6441 
P6  39B| 

87  644 
106  264 

87  644| 
111  4061 

187    644 
^  ^  Sharpe  v.  National  Bank  of  Birming- 

ham. 

Action  on  the  Case  for  Conversion  of  Certificates  of  Stock, 

1.  Count  construed  to  be  in  case,  and  not  in  anaumpsit. — A  count  which 
claims  damages  of  the  defendant,  for  that  whereas,  plaintiff  having 
procured  a  loan  of  money  from  defendant,  and  ple(jlged  certain  shares 
of  stock  as  collateral  security,  defendant  undertook  and  promised,  in 
consideration  thereof,  to  hold  said  stock  only  as  collateral  security, 
and  not  to  convert  the  same  to  his  own  use,  nor  to  sell  the  same  with- 
out notice  to  plaintiff;  but,  not  regarding  said  promise  and  undertaking, 
and  intending  to  injure  and  defraud  plaintiff,  defendant  afterwards  con- 
verted said  stock  to  his  own  use,  and  sold  the  same  without  notice  to 
plaintiff,  whereby  said  shares  of  stock  were  lost  to  plaintiff,  and  he  was 
damaged  as  aforesaid, — though  informal,  is  a  good  count  in  case,  and 
not  in  assumpsit, 

2.  Error  without  injury  in  refusing  to  allow  amendment . — The  refusal 
to  allow  an  amendment  of  the  complaint,  by  the  addition  of  another 
count,  if  erroneous,  is  not  a  reversible  error,  when  the  record  shows 
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that  the  plain tifiTs  case  was  tried  on  the  original  complaint  precisely  as 
it  would  have  been  if  the  amendment  had  been  allowed. 

3.  Pledge  of  stock  as  collateral  security;  remedies  of  pledgee. — When 
shares  of  stock  in  a  private  corporation  are  pledged  as  collateral  security 
for  a  debt,  and  default  is  made  in  the  payment  of  the  debt  at  maturity, 
the  pledgee  may  file  a  bill  in  equity  to  foreclose  the  pledge  by  a  sale 
under  the  order  of  the  court,  or  he  may  exercise  the  implied  power  to 
sell  without  resorting  to  judicial  proceedings;  but,  if  he  elects  to 
pursue  the  latter  remedy,  the  sale  must  be  at  public  auction,  in  the 
absence  of  a  special  agreement,  and  reasonable  notice  must  be  given  to 
the  pledgor;  and  if  he  sells  privately,  without  notice,  becoming  himself 
the  purchaser,  the  relation  between  him  and  the  pledgor  is  not  thereby 
dissolved. 

4.  Same;  ratification  of  authorized  sale. — If  the  pledgor,  when  notified 
of  the  irregular  or  unauthorized  sale,  accepts  its  benefits,  giving  his 
note  for  the  balance  of  his  debt  remaining  unpaid,  this  is  presumptively 
a  ratification  of  the  sale,  and  he  can  not  afterwards  impeach  it ;  but,  if 
he  a(*ted  in  ignorance  of  the  fact  that  the  pledgee  himself  was  the  pur- 
chaser, and  did  not  intend  to  make  an  absolute  and  unconditional  rati- 
fication without  regard  to  the  facts  attending  the  sale,  he  may  disaflftrm 
it  within  a  reasonable  time  after  discovering  that  the  pledgee  was  the 
purchaser. 

5.  Fledge  of  stock  by  part-owner;  estoppel  between  pledgor  and  pledgee. 
If  a  part-owner  of  certificates  of  stock  pledges  them,  with  the  consent  of 
the  other  owner,  as  collateral  security  for  his  own  debt,  and  they  are 
converted  by  the  pledgee,  the  pledgor  is  entitled  to  recover  as  if  he  were 
the  sole  owner,  the  pledgee  being  estopped  from  denying  his  absolute 
ownership. 

Appeal  from  tlie  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  Thomas  Sharpe,  against  the 
National  Bank  of  Birmingham,  and  was  commenced  on  the 
29th  October,  1883.  The  first  count  of  the  complaint 
claimed  $15,000  damages,  for  that  whereas,  in  the  spring 
of  the  year  1878,  the  defendant  loaned  and  advanced  $1,200 
to  plaintiff,  in  consideration  of  plaintiff's  promise  and  agree- 
ment to  repay  the  same,  as  and  when  it  became  payable ; 
and  whereas  plaintiff  was  the  owner  of  twenty  shares  of  the 
capital  stock  of  the  Newcastle  Coal  and  Iron  Company,  a 
corporation  organized  under  the  laws  of  Alabama,  of  great 
value,  which,  at  the  special  instance  and  request  of  the  de- 
fendant, he  then  and  there  transferred  and  delivered  to  de- 
fendant, to  be  held  by  said  defendant  in  pledge  as  collateral 
to  secure  the  payment  of  said  loans  and  advances ;  the  de- 
fendant, in  consideration  of  the  premises,  then  and  there 
undertook  and  promised  to  plaintiff  that  it,  said  defendant, 
would  hold  said  shares  of  stock  only  in  pledge  to  secure  the 
payment  of  said  loans  and  advances,  and  would  not  convert 
the  same,  or  any  part  thereof,  to  its  own  use,  and  would  not 
sell  the  same,  or  any  part  thereof,  without  first  notifying 
plaintiff  of  its  intention  to  sell  the  same,  and  affording  him 
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an  opportunity  to  advise  and  aid  in  effecting  such  sale: 
"Now  plaintiff  avers  that  said  defendant,  not  regarding  its 
promise  and  undertaking  aforesaid,  but  in  violation  thereof, 
and  contriving  and  intending  to  injure,  defraud  and  oppress 
plaintiff,  did  not  nor  veould  hold  the  said  shares  of  stock 
only  in  pledge  to  secure  the  payment  of  said  loans  and 
advances,  but  afterwards,  to-wit,"  &c.,  "converted  said  shares 
of  stock  to  its  own  use,  and  sold  the  same,  without  first  noti- 
fying plaintiff  of  its  intention  to  sell  the  same,  and  affording 
him  an  opportunity  to  aid  or  advise  in  effecting  said  sale ; 
whereby  said  shares  of  stock,  being  of  the  valuie  aforesaid, 
became  and  were  wholly  lost  to  plaintiff,  and  he  was  damaged 
$15,000;  wherefore  he  sues."  Another  special  count,  in  the 
same  form,  claimed  damages  on  account  of  the  conversion  by 
the  defendant  of  the  dividends  on  the  stock  alleged  to  have 
been  received. 

The  court  overruled  a  demurrer  to  the  entire  complaint, 
and  to  each  count  separately,  but  refused  to  allow  the  plain- 
tiff to  amend  by  adding  a  formal  count  in  case;  to  which 
ruling  the  plaintiff  excepted.  After  protracted  pleadings, 
which  it  is  not  necessary  to  set  out,  the  main  defenses  were, 
1st,  a  general  denial  of  liability ;  and,  2d,  that  plaintiff  had 
ratified  the  sale  of  the  stock,  with  knowledge  of  the  facts. 
The  facts  of  the  case,  and  the  rulings  of  the  court  in  the 
charges  given  and  refused,  are  stated  in  the  opinion  of  the 
court.  The  plaintiff  appeals,  and  assigns  as  error  all  the 
rulings  of  the  court  to  which  he  reserved  exceptions. 

W.  G.  HuTCHEsoN,  James  Weatherly,  and  Ward  &  Head, 
for  appellant. — (1.)  The  plaintiff  might  have  waived  the 
tort,  and  sued  for  money  had  and  received,  but  he  did  not: 
on  the  contrary,  he  declared  in  case  for  the  wrongful  sale  or 
conversion  of  his  stock,  and  was  entitled  to  recover  its  high- 
est value  up  to  tlie  time  of  the  trial.  The  original  com- 
plaint being  in  case,  the  amended  count,  which  was  strictly 
formal,  ought  to  have  been  allowed. — Life  Insurance  Co.  v. 
Eandall,  li  Ala.  170;  Whilden  &  Sons  v.  M.  &  P.  Nat 
Bank,  64  Ala.  1;  11  Amer.  &  Eng.  R  K.  Cases,  92.  (2.) 
Whether  the  parties  occupied  towards  each  other  the  rela- 
tion of  mortgagor  and  mortgagee,  or  that  of  pledgor  and 
pledgee,  the  sale  of  the  stock  by  the  defendant  was  equally 
unauthorized,  and  did  not  change  their  relative  rights  and 
duties.  If  a  mortgagee  becomes  the  purchaser  at  his  own  sale, 
it  will  be  set  aside  on  the  timely  application  of  the  mortgagor, 
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without  regard  to  its  fairneBs,  or  the  fullness  of  the  price 
paiA — Cooper  v.  Hornsby,  71  Ala.  62;  Garland  v,  Watson^ 
74  Ala.  323;  McLean  v.  Pressley,  56  Ala.  211;  Knox  v. 
Armistead,  at  present  term,  ante,  p.  495.  If  the  deposit  of 
the  stock  constituted  a  pledge,  the  defendant  had  no  right  to 
sell  without  giving  notice  of  his  intention,  in  order  that  the 
plaintiff  might  have  an  opportunity  to  protect  his  own  in- 
terests.—Jones  on  Pledges,  §§  602,  614,  721;  Story  on 
Bailments,  §§  308-10;  2  Kent's  Com.  582;  4  76.  138-40; 
Nabring  v.  Bank,  58  Ala.  204;  2  N.  Y.  443.  (3.)  The  sale 
has  never  been  ratified ;  for  there  can  be  no  binding  ratifi- 
cation without  full  knowledge  of  the  facts,  and  while  the 
plaintiff  knew,  of  course,  that  the  sale  was  made  without 
notice  to  him,  there  is  no  pretense  that  he  was  informed  of 
the  purchase  by  the  defendant. — Andrews  v.  Hobson,  23  Ala. 
213;  Clark  v.  Taylor,  68  Ala.  453;  Chapman  v,  Lee,  47  Ala. 
143;  Holt  V.  Agnew,  67  Ala.  368;  Steinhart  v.  Bell,  80  Ala. 
208;  Wharton  on  Agency,  §  65;  Story  on  Agency,  §  529. 
(4.)  The  defendant  was  estopped  from  setting  up  the  in- 
terest of  Worl  in  the  stock. 

Hewitt,  Walker  &  Porter,  cow/ra. — (1.)  The  original 
complaint  was  in  assumpsit,  while  the  proposed  amendment 
was  in  case-,  and  it  was  therefore  properly  disallowed. — In- 
surance Co.  V,  Randall,  74  Ala.  170 ;  Wilkinson  v,  Moseley, 
18  Ala.  288;  Bank  v.  Hudgins,  3  Ala.  206;  Mardisv.  Shack- 
elford, 4  Ala.  493;  Cook  v,  Bloodgood,  7  Ala.  683;  Cham- 
bers V.  Seay,  73  Ala.  372;  Wilson  v.  Stewart,  69  Ala.  302. 
(2.)  In  order  to  effect  a  valid  sale  of  a  pledge,  the  law  does 
not  require  that  the  pledgee,  shall  first  demand  of  the  pledg- 
or to  redeem,  nor  that  the  sale  shall  be  at  public  auction. 
Bryson  v.  Rayner,  90  Amer.  Dec.  69 ;  Fire  Ins.  Co.  v.  Daly- 
rymple,  89  Amer.  Dec.  779.  (3.)  The  plaintiff  received 
the  benefit  of  the  sale  without  objection,  knowing  how  the 
proceeds  were  applied ;  and  this,  with  his  long  acquiescence, 
estops  him  from  now  complaining  of  it. — Oilmer  v.  Morris, 
80  Ala.  78;  Oil  Co.  v.  Marbury,  91  U.  S.  587;  31  Penn. 
St  161. 

CLOPTON,  J. — Before  the  trial  was  entered  upon,  plain- 
tiff moved  to  amend  the  complaint  by  adding  a  count,  form- 
ally and  substantially,  in  case.  The  court  refused  to  allow 
the  amendment,  evidently  on  the  idea  that  the  original  com- 
plaint counts  on  a  breach  of  the  contract,  and  is  in  assump- 
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sit.  In  cases  where  the  plaintiff  has  an  election  to  sue  in 
assumpsit  for  a  breach  of  the  contract,  or  to  bring  an  action 
on  the  case,  for  a  violation  of  duty  growing  out  of  the  con- 
tract, it  is  often  difficult  to  determine  whether  a  count  is  in 
form  ex  contractu  or  ex  delicto.  The  same  facts  have  to  be 
averred  substantially  in  both  instances,  the  difference  being, 
that  in  one  the  complaint  declares  on  the  contract,  and  as- 
signs breaches  of  the  contractual  stipulations;  and  in  the 
other,  the  contract  is  stated  as  mere  inducement,  and  the 
cause  of  action  is  founded  on  a  breach  of  duty  growing  out 
of  the  contract,  and  imposed  by  law.  In  Whilden  v.  Mer. 
&  Plant  Nat,  Bank,  64  Ala.  1,  the  test  is  stated  as  follows: 
"It  is  from  the  facts  stated  in  the  body  of  the  count  the 
question  must  be  determined ;  and  when  these  indicate  that 
the  plaintiff  is  proceeding  for  a  measure  of  recovery  adapted 
only  to  the  one  form  of  action,  it  must  be  intended  that  the 
count  belongs  to  that  form  of  action,  whether  it  is  ex  delicto 
or  ex  contractu.'^''  Though  the  transaction  may  have  had  its 
origin  in  a  contract,  if  the  facts  stated  show  that  the  cause 
of  action  is  a  violation  or  disregard  of  duties  which  the  law 
implies  from  the  contractual  relations  and  conditions  of  the 
parties,  the  count  will  be  regarded  as  in  case. — Mo.  Life 
Ins,  Co  V,  Randall,  74  Ala.  170.  The  test  of  certain  and 
easy  application  is,  the  measure  of  recovery  to  which  the 
count  is  adapted 

It  may  be  conceded  that  the  counts  in  the  original  com- 
plaint are  not  formally  and  technically  in  case.  After  stating 
the  pledge  contract,  inapt  words  are  used  to  aver  the  duties 
growing  out  of  the  contract,  which  the  law  devolved  on  de- 
fendant; such  as,  "the  defendant,  in  consideration  of  the 
premises,  then  and  there  undertook  and  promised  the  plain- 
tiff," followed  by  averments  of  violation  and  disregard  of  the 
legal  duties  which  devolved  on  defendant  as  pledgee.  But, 
considering  all  the  averments,  it  seems  that  the  contract  is 
stated  as  inducement,  and  that  the  pleader  did  not  intend  by 
these  words  to  allege  that  what  follows  them  were  express 
stipulations  of  the  contract,  but  duties  implied  by  law.  The 
counts  do  not  proceed  for  the  recovery  of  the  excess  of  the 
proceeds  of  the  sale  of  the  stock  pledged,  but  for  its  value, 
as  the  measure  of  recovery.  The  amendment  should  have 
been  allowed.  Its  refusal,  however,  would  not  operate  a 
reversal,  as  it  appears  from  the  record  that  the  whole  case 
was  tried  as  if  the  action  was  in  form  ex  delicio.  The  plain- 
tiff having  had  the  same  and  as  full  benefit  under  the  com- 
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plaint  is  it  stood,  as  if  the  amendment  had  been  allowed,  we 
regard  its  rejection  as  error  without  injury. 

The  undisputed  facts  are:  About  February,  1878,  the 
plaintiff  placed  with  the  National  Bank  of  Birmingham 
twenty  shares  of  the  capital  stock  of  the  Newcastle  Iron  and 
Coal  Company,  as  collateral  security  for  debts  due  the  bank, 
and  its  president  individually.  The  debts  were  renewed  or 
extended  from  time  to  time,  the  stock  remaining  in  pledge. 
In  October,  1879,  the  demands  having  matured,  the  presi- 
dent of  the  bank  instructed  the  cashier  to  give  the  plaintiff 
par  for  his  stock,  credit  him  for  the  amount,  and  render  him 
a  statement  of  his  account.  The  sale  was  private,  and  no 
notice  thereof  was  given  to  the  plaintiff,  nor  was  there  any 
demand  of  payment. 

When  the  debt  for  which  shares  of  stock  are  pledged  ma- 
tures, and  is  unpaid,  the  pledgee  may  file  a  bill  in  equity  for 
a  foreclosure  of  the  pledge,  and  a  sale  under  the  order  of 
the  court,  or  he  may  exercise  the  implied  power  to  sell  with- 
out resorting  to  judicial  proceedings.  If  he  elects  to  pur- 
sue the  latter  remedy,  the  law  requires,  in  the  absence  of  an 
agreement,  that  the  sale  shall  be  made  at  public  auction, 
and  reasonable  notice  of  the  time  and  place  given  to  the 
pledgor,  that  he  may  have  opportunity  to  redeem  the  pledge. 
If  there  is  a  stipulated  day  for  payment,  demand  of  pay- 
ment is  not  required ;  notice  of  the  sale  being  considered  as 
equivalent  to  a  demand. — Nabring  v.  Bank  of  Mobile, 
58  Ala.  204.  The  sale  of  the  stock,  having  been  made  pri- 
vately, and  without  notice,  was  inoperative  to  transmute  the 
title,  or  to  dissolve  the  relation  of  pledgor  and  pledgee,  the 
bank  being  the  purchaser;  and  retaining  its  possession. 
Md.  Fire  Ins.  Co,  t\  Dalrymple,  25  Md.  242 ;  Middlesex 
Bank  v.  Minot,  4  Met.  325;  Cook  on  Stock,  §§  477-479. 

These  principles  are  not  controverted ;  but  defendant  con- 
tends, that  plaintiff,  with  knowledge  that  the  sale  was  un- 
authorized and  inoperative,  ratified  it.  The  ratification  is 
claimed  on  the  undisputed  facts,  that  in  December  after  the 
sale,  plaintiff  was  informed  that  his  stock  had  been  sold  at 
par,  received  a  statement  of  his  account,  showing  a  credit  of 
the  proceeds  of  the  sale,  and  a  few  days  afterwards,  without 
objection  or  further  inquiry,  settled  with  the  bank  by  giving 
his  note  for  the  unsatisfied  balance  due  by  him.  Unquestion- 
ably, plaintiff  had  the  right,  at  his  election,  to  ratify  the  sale, 
and  receive  the  benefit  of  the  credit  of  the  proceeds,  there- 
by relieving  it  of  any  imputation  of  tortiousness,  or  to  treat 
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it  as  futile,  and  be  remitted  to  his  rights,  as  they  existed  be- 
fore the  attempted  sale.  By  giving  his  notes  for  the  de- 
ficiency, after  deducting  the  proceeds,  without  objection,  and 
after  being  informed  and  receiving  his  account,  was  a  ratifi- 
cation, if  the  other  essential  elements  existed. — Chilcls  v. 
Hugg,  41  Cal.  519. 

Plaintiff,  admitting  that  he  knew  his  stock  had  been  sold, 
and  that  notice  of  the  sale  was  not  given,  seeks  to  avoid  the 
ratification  on  the  alleged  ground,  that  it  was  made  in  igno- 
rance of  the  fact  that  the  bank  was  the  purchaser,  and  that 
it  was  a  private  sale  by  the  bank  to  itself.  Defendant  does  not 
claim  or  pretend  that  this  fact  was  communicated  to  plaintiff, 
or  that  he  was  otherwise  informed  of  it  at  the  time  of  the 
alleged  ratification.  As  to  this  question,  the  court  instructed 
the  jury,  that  if,  at  the  time  the  sale  was  reported  to  plain- 
tiff, it  was  impeachable,  and  he  knew  it  was  impeach- 
able, and  elected  not  to  impeach  it,  but  to  accept  and 
enjoy  its  benefits,  he  can  not  now  impeach  the 
sale.  When  referred  to  the  evidence,  the  charge  im- 
ported to  the  jury,  that  if  plaintiff  had  knowledge  of  the  in- 
validity of  the  sale,  on  the  ground  only  that  the  notice  of 
the  time  and  place  had  not  been  given,  and  elected  to  assent 
to  and  ratify  it,  he  can  not  afterwards  disaflirm  it,  though  he 
was  not  informed  that  the  pledgee  became  the  purchaser  at 
a  private  sale. 

The  salutary  doctrine,  that  trustees  and  others,  holding 
fiduciary  relations,  are  incompetent  to  purchase  the  trust 
property  at  their  own  sales,  applies  with  full  force  to  pledges. 
Knowledge  of  all  the  material  facts  and  circumstances  is  es- 
sential to  an  efficient  and  valid  ratification  of  a  sale  made  by 
a  pledgee  in  disregard  of  the  requirements  of  the  law,  and 
of  the  rights  of  the  pledgor.  It  is  readily  supposable,  that 
a  pledgor  might  be  willing  to  abide  by  a  sale,  though  made 
without  notice,  and  even  a  private  sale,  if  made  in  open 
market,  where  there  may  be  competition,  and  yet  be  unwill- 
ing to  assent  to  a  sale  made  by  the  pledgee  to  himself,  with- 
out affording  others  an  opportunity  to  buy.  A  confirmation, 
to  be  effectual  and  binding  must  be  tantamount  to  a  valid 
and  binding  agreement.  Partial  knowledge  of  the  facts  is 
insufl5cient;  and  knowledge  of  some  of  the  grounds  on  which 
a  sale  may  be  avoided,  there  being  others,  is  not  the  equiva- 
lent of  information  of  all  the  material  facts  necessary  to  en- 
able the  party  to  form  a  correct  judgment. 

The  ratification  may  be  subject  to   objections  and  disabil- 

VoL.  Lzxxvn. 
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ities,  as  well  as  the  attempted  sale;  and  is  so  subject,  if  made 
in  ignorance  of  some  of  the  material  facts,  unless  it  was 
done  with  the  intent  to  ratify,  irrespective  of  the  character 
of  the  sale,  and  oi  who  was  the  purchaser.  When  plaintiff 
received  information  of  the  material  facts  of  which  he  was 
ignorant  at  the  time  he  ratified  the  sale,  he  was  entitled  to 
disaffirm  the  ratification. — Bannon  v,  Warjield,  42  Itfd.  22 ; 
Millei'  V.  Board  of  Ed.,  44  Cal.  160.  If  promptly  disaf- 
firmed, the  disaffirmance  would  relate  back,  and  operate  to 
avoid  the  sale.  On  the  case  as  presented  by  the  record,  the 
real  matter  of  controversy  between  the  parties  arises  at  this 
point.  The  entire  case  would  be  simplified,  and  rendered 
easier  of  solution,  if,  assuming  the  uncontroverted  facts,  the 
investigation  of  the  jury  were  directed  to  the  inquiries, 
whether  the  ratification  in  December,  1879,  was  made  with 
the  intent  to  ratify  without  full  knowledge  of  all  the  material 
facts;  and  if  not,  of  ratification  vel  non  after  plaintiff  re- 
ceived information  of  the  character  of  the  sale  and  the  pur- 
chase by  the  bank.  The  evidence  leaves  in  doubt  the  time 
when  plaintiff  obtained  this  information,  and  consequently  it 
is  an  inference  to  be  drawn  by  the  jury.  Having  once  rati- 
fied, it  was  especially  incumbent  on  plaintiff,  on  obtaining 
information  of  these  material  facts,  to  act  with  promptness, 
and  without  unreasonable  delay.  Having  assented  to  the 
sale,  and  having  recognized  it  as  valid  and  operative,  by  ob- 
taining and  retaining  its  benefits,  he  will  not  be  permitted  to 
continue  to  retain  them,  acting  inconsistently  with  the  repu- 
diation of  his  former  ratification,  speculating  upon  the  con- 
sequences of  affirmance  or  disaffirmance,  and  inducing  the 
defendant  to  regard  it  as  in  force,  for  an  unreasonable  time, 
and  then  repudiate  it,  when  it  may  suit  his  convenience  or 
advantage.  Unreasonable  and  undue  acquiescence,  under 
circumstances,  is  tantamount  to  a  ratification. 

It  is  admitted  that  Linn,  the  president  of  the  bank,  died 
in  August,  1882;  and  there  is  evidence  tending  te  show  that 
plaintiff  was  informed  of  the  facts  prior  to  his  death.  If 
the  jury  should  so  find,  and  further  find  that  he  retained  the 
benefits  of  the  sale,  without  objection  brought  home  to  de- 
fendant until  shortly  prior  to  the  commencement  of  this 
suit,  in  October,  1883,  his  former  ratification  should  be  re- 
garded as  unimpeachable.  But,  if  he  did  not  receive  the  in- 
formation until  the  spring  or  summer  of  1883,  the  question 
of  ratification  should  be  submitted  te  the  jury,  te  be  deter- 
mined by  the  conduct  of  the  plaintiff,  and  on  the  entire  evi- 
dence. 
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It  appears  that  L.  P.  Worl  owned  a  part  interest  in  the 
stock,  which  was  pledged  by  plaintiff,  for  his  individual  bene- 
fit, by  Worl's  authority  and  consent.  The  pledge,  under 
such  circumstances,  did  not  create  any  relation  of  pledgor 
and  pledgee  between  defendant  and  Worl,  and  devolved  on 
defendant  no  duty  to  him.  The  relation  existed  alone  be- 
tween plaintiff  and  defendant,  and  estopped  the  latter  from 
disputing  the  title  of  the  former.  If  plaintiff  is  entitled  to 
recover,  his  right  of  recovery  extends  to  the  entire  stock 
pledged. 

Beversed  and  remanded. 


Hughes  V.  Hughes. 

Bill  in  Equity  by  Legatees  against  Executor,  to  compel 
Final  Settlement,  set  aside  Sale  of  Land,  and  for  Ac- 
count of  Profits  on  Re-sale, 

1.  Purchase  by  executor  or  truntee  at  his  own  sale^  and  re-sale  at  profit, 
A  trustee  is  not  permitted  to  traffic  in  the  trust  property  for  his  own  ben- 
efit, but  liolds  the  profits  realized  subject  to  be  claimed  by  the  benefi- 
ciaries on  timely  application ;  and  this  principle  would  probably  applv 
to  a  sale  of  land  by  an  executrix,  where  she  was  jointly  interested  with 
her  sister  as  purchaser,  and  they  afterwards  effected  a  re-sale  at  a  ten- 
fold price;  but  such  interest  in  the  orizinal  purchase  is  not  established, 
against  the  denials  of  the  answer,  merely  by  the  deeds  showing  that  the 
Bister  who  was  purchaser  conveyed  to  the  executrix,  six  years  after- 
wards, a  half  interest  in  the  land  at  the  same  price,  and  that  they 
jointly  effected  the  re-sale  a  few  weeks  afterwards. 

2.  Correspondence  of  allegations  and  proof. — There  can  be  no  relief  on 
a  controverted  question  without  proof,  and  averments  or  admissions  in 
pleadings  are  not  open  to  disproof  by  the  party  making  them. 

Appeal  from  the  Chancery  Court  of  Pickens. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  22d  September,  1887, 
by  Sallie  B.  Hughes  and  others,  grandchildren  of  B.  J. 
Hughes,  deceased,  and  residuary  legatees  under  his  will, 
against  Anna  R  Hughes,  the  surviving  executrix,  who  was  a 
daughter  of  the  testator,  and  against  several  other  persons; 
and  sought  to  compel  a  final  settlement  of  the  accounts  and 
vouchers  of  the  executrix,  and  more  especially  to  set  aside  a 
sale  of  two  city  lots  in  Birmingham,  or  to  hold  the  executrix 
liable  for  the  price  realized  on  a  re-sale  to  Whitley  &  Trim- 
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ble,  who  were  also  joined  as  defendants  to  the  bill.  The 
chancellor  assumed  jurisdiction  of  the  estate,  and  made  th& 
necessary  orders  for  a  statement  of  the  accounts;  but  he  re- 
fused to  set  aside  the  sale  of  the  city  lots,  or  to  charge  the 
executrix  with  the  profits  realized  on  the  re-sale.  The  com- 
plainants appeal  from  the  decree,  and  here  assign  this  part 
of  it  as  error. 

E.  D.  WiLLETT,  and  W.  F.  &  J.  C.  Johnston,  for  the 
appellants. 

M.  L.  Stansel,  contra. 

STONE,  C.  J. — The  question  pressed  upon  our  considera- 
tion is  the  sale  of  the  Birmingham  lots.  The  two  lots  were 
sold  by  the  exeutrixes  in  1879,  to  the  highest  bidder  for 
cash,  and  brought  seven  hundred  and  sixty  dollars.  The 
widow  and  a  daughter  of  the  test&tor  were  the  executrixes, 
and  another  daughter  became  the  purchaser,  paid  the  pur- 
chase-money, and  a  deed  was  made  to  her  in  1880.  The 
widow  died  soon  afterwards,  leaving  Annie  F.  Hughes,  the 
daughter,  sole  surviving  executrix,  who  proceeded  to  execute 
the  trusts  conferred  by  the  will.  The  bill  was  filed  in  Sep- 
tember, 1887. 

As  we  have  said,  the  chief  question  pressed  before  us 
grows  out  of  the  sale  of  the  Birmingham  lots  to  Mary 
Hughes,  daughter  and  sister  of  the  executrixes.  Complain- 
ants are  grandchildren  of  testator,  and  are  legatees  under 
the  residuary  clause  of  the  will.  The  bill  charges  that  there 
was  collusion  between  Annie  F.  Hughes,  executrix,  and  Mary 
Hughes,  the  purchaser,  that  the  lots  should  be  purchased  in 
the  name  of  the  latter,  but  that  in  fact  the  sisters  were  joint 
purchasers — thus  making  Annie  both  buyer  and  seller;  that 
the  title  remained  in  Mary  until  1886,  and  complainants  did 
not  know  until  then  that  Annie  was  interested  in  the  pur- 
chase. The  bill  further  charges  that,  in  1886,  Mary  con- 
veyed to  Annie  a  half  interest  in  the  lots,  on  a  recited  con- 
sideration of  three  hundred  and  eighty  dollars,  one  half  of 
the  oiigiual  purchase-price;  and  that  about  two  months  after- 
wards the  two  sisters,  Annie  and  Mary,  sold  the  lots  to 
Whitley  &  Trimble  for  eight  thousand  dollars.  The  bill 
charges  further,  that  when  the  first  sale  was  made  the  price 
of  lots  in  Birmingham  was  rising,  and  there  was  no  neces- 
sity for  making  the  sale  at  that  time.     The  will  empowered 
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the  execatrixes  to  sell  the  real  estate,  and  allowed  them  ten 
years  within  which  to  exercise  their  discretion,  and  to  make 
sale.     Testator  died  in  1878. 

The  answers  deny  that  Annie,  the  executrix,  was  interested 
in  the  purchase,  and  deny  that  there  was  any  agreement  that 
she  should  have  any  interest  in  it.  They  set  up  that,  after 
Mary  made  the  purchase,  she  became  dissatisfied  with  it;  and 
that  she,  Annie,  agreed  to  take  a  half  interest  with  her,  in 
order  to  reconcile  her  to  the  investment  she  had  made.  The 
answers  further  deny  the  averment  that  there  was  no  neces- 
sity for  making  the  sale,  and  set  up  that  there  was  a  neces- 
sity for  the  sale  of  that  and  other  property,  to  provide  for 
two  pecuniary  legacies,  aggregating  four  thousand  dollars. 
The  record  from  the  Probate  Court,  found  in  the  transcript 
before  us,  tends  to  prove  the  truth  of  this  last  averment  It 
is  not  charged  in  the  bill,  that  the  market  value  of  the  lots, 
when  they  were  sold  in  1879,  exceeded  seven  hundred  and 
sixty  dollars;  nor  is  it  averred  whether  any,  or  what  im- 
provements, were  put  on  the  lots  between  that  time  and  the 
sale  to  Whitley  &  Trimble. 

The  case  was  tried  in  the  court  below  on  bill  and  answers, 
and  the  exhibits,  without  any  testimony  save  that  furnished 
by  the  conveyances  and  the  probate  record.  The  chancellor 
refused  to  charge  the  executrix  with  the  profits  made  on  the 
Birmingham  lots.  The  argument  here  pressed  upon  us  is, 
that  the  naked  facts — sale  to  Mary,  in  1879,  for  $760;  con- 
veyance in  November,  1886,  by  her  to  her  sister,  the  execu- 
trix, of  a  half  interest  for  half  the  cost  price ;  and  sale  by 
the  two  sisters  to  Whitley  &  Trimble,  for  eight  thousand 
dollars — prove  that  Annie  was  interested  in  the  original  pur^ 
chase.  If  this  proposition  be  maintainable,  it  would  prob- 
ably follow  that  the  beneficiaries  can  claim  their  share  of  the 
profit  realized  on  the  re-sale.  A  trustee  is  not  permitted  to 
traffic  for  his  own  benefit  in  property  which  he  holds  in  trust ; 
and  if  he  does  so,  the  beneficiary,  on  timely  application, 
may  claim  the  profit  as  his. — James  v.  James,  55  Ala.  525; 
Pearce  v.  Gamble,  72  Ala.  341. 

The  facts  stated  are  obnoxious  to  criticism,  but  they  are, 
of  themselves,  not  enough  to  overcome  the  denials  of  the 
answer,  and  make  a  case  for  relief. 

It  is  contended  in  the  second  place,  that  the  sale  was  in- 
valid and  void,  because  not  made  under  the  power  in  the  will. 
The  contention  is,  that  the  probate  record  shows  that  the  sale 
was  made  under  an  order  of  court,     There  is  nothing  in  this, 
Yoh'  lixxxvii. 
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The  bill  not  only  fails  to  raise  this  question,  but,  properly 
interpreted,  charges  that  the  sale  was  made  under  the  will. 
And  if  the  bill  had  raised  the  inquiry,  the  proof  fails  to 
sustain  it.  There  can  be  no  relief  on  a  controverted  ques- 
tion without  proof,  and  avermeuts  or  admissions  in  pleading 
are  not  open  to  disproof  by  the  party  making  them. — Leh- 
man V,  McQueen^  65  Ala.  570;  McGehee  v.  Lehman,  lb,  316; 
Marshall  v,  Howell,  46  Ala.  318. 

All  other  questions  presented  are  properly  for  considera- 
tion in  taking  the  account  and  making  settlement.  The  set- 
tlement is  yet  to  be  had. 

Affirmed. 


Morrison  Brothers  &  Co.  v.  Coleman.    \m^\ 

Bill  in  Equity  for  Injunction  against  Obstruction  oj  Navi- 
gable Stream. 

1.  Navigable  stream;  allegations  of  bill  for  injunction  against  obstruc- 
tion.— When  a  bill  is  filed  by  a  riparian  proprietor  on  a  running  stream 
which  is  above  tide-water,  seeking  an  injunction  against  an  obstruction 
of  the  stream  more  than  two  miles  above  his  mill,  whereby  the  float- 
age of  the  stream  from  above  is  impeded,  he  must  show  by  specific 
averments  how  far  up  the  stream  is  navigable,  or,  at  least,  that  it  is 
navigable  up  to  the  obstructions  complained  of,  and  how  long;  though 
it  is  not  necessary  to  aver  or  show  that  it  is  navigable  throughout  the 
entire  year. 

2.  Beceiver*s  certificate  on  homestead  entry. — A  receipt  given  by  the 
receiver  of  a  land  office  of  the  United  States,  for  money  paid  in  full  on 
a  homestead  entry  (U.  S.  Rev.  Statutes,  §§2290-97),  confers  a  title 
which,  before  the  expiration  of  five  years,  enables  the  possessor  to 
maintain  or  defend  an  action  as  owner. 

Appeal  from  the  Chancery  Court  of  Geneva. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  4th  March,  1889,  by 
Morrison  Brothers  &  Co.,  suing  as  partners,  against  John  T. 
Coleman ;  and  sought  to  enjoin  and  remove  obstructions  by 
the  defendant  in  Spring  Creek,  a  tributary  of  the  Choctow- 
hatchie  River,  more  than  two  miles  above  the  complainants' 
mill,  whereby  they  were  prevented  from  floating  down  logs 
from  their  lands  above,  and  logs  bought  from  other  persons 
above.  After  answer  filed,  the  defendant  submitted  a  motion 
to  dissolve  the  injunction,  both  on  the  denials  of  the  answer, 
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and  for  want  of  equity  in  the  bill.     The  chancellor  sustained 
the  motion,  and  dissolved  the  injunction ;  and  this  decretal 
order  is  here  assigned  as  error. 

C.  H.  Laney,  and  Watts  &  Son,  for  appellants,  cited  An- 
gell  on  Water  Courses,  §§  535-37 ;  Lewis  v.  Coffee  Comity, 
77  Ala.  190;  Sullivan  i\  SpoHsivood,  82  Ala.  163;  Oerrish 
V.  Brown,  51  Maine,  256;  Thompson  v,  Androscoggin  Co,, 
54  N.  H.  545;  Scoit  v.  Wilson,  3  N.  H.  321;  Rhodes  v,  Otis, 
33  Ala.  578;  1  Green,  Iowa,  348;  31  Maine,  9;  28  Maine, 
534;  5  Pick.  199;  1  Pom.  Equity,  §  217;  1  High  Inj. 
§§  794-5,  805,  812,  814;  Nininger  v.  Norwood,  72  Ala.  277; 
Bryant  v.  Peters,  3  Ala.  160;  44  Ala.  611;  17  Ala.  667; 
56  Ala.  360;  52  Ala.  593;  Grady  v,  Robinson,  28  Ala.  289. 

STONE,  C.  J. — The  present  case  raises  the  inquiry,  whether 
Spring  Creek,  a  tributary  of  Choctawhatchie  River,  above 
the  ebb  and  flow  of  the  tides,  is  a  navigable  stream.  All 
the  authorities  agree  that  it  is  prima  facie  unnavigable.  It 
was  not  meandered  in  the  Government  surveys ;  and  being 
above  tide-water,  the  burden  is  on  him  who  asserts  its  navi- 
gability, to  aver  and  prove  it. 

When  such  stream  is,  and  when  it  is  not  navigable,  is  a 
question  which  has  been  many  times  before  this  court.  If  a 
navigable  stream,  then  it  is  a  public  highway,  and  may  not 
be  obstructed.  In  Rhodes  v.  Otis,  33  Ala.  578,  the  question 
was  very  elaborately  considered.  Walker,  C.  J.,  delivering 
the  opinion  of  the  court.  After  collating  many  authorities, 
the  summing  up  in  that  case  contained  the  following  lan- 
guage: **It  does  not  appear  that  the  public  generally,  or  any 
large  number  of  persons,  will  ever  use  the  stream  for  such 
purpose.  Indeed  the  short  distance  to  which  the  stream  can 
be  used  [six  or  seven  miles],  affords  a  strong  argument  that 
no  large  number  of  persons  will  probably  ever  use  it  for 
floating  timber.  The  stream,  even  below  the  mouth  of  Tal- 
lahatta  creek,  can  only  be  used  for  floatage  in  freshets  from 
head  water,  or  from  back  water  from  the  Tombeckbee  river. 
In  case  of  freshets  from  head  water,  it  can  be  used  for  float- 
ing rafts  only  for  a  very  short  time,  because  the  creek,  being 

a  very  short  one,  runs  down  very  soon The 

highest  estimate  of  the  aggregate  of  the  brief  periods  when 
it  might  be  used,  for  the  short  distance  for  floating  rafts  and 
logs  on  account  of  freshets  and  back  water,  is  three  months. 
The  creek  is  not  shown  to  have  been  excepted  from  the  Gov- 
Vol.  LXXXVII. 
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eminent  surveys.  Upon  such  evidence  it  can  not  be  said, 
that  Bashi  creek  is  a  navigable  stream." — Peiers  v,  N.  O., 
M.  &  a  R.  U.  Co.,  56  Ala.  528;  Walker  t\  Allen,  72  Ala. 
456;  Sullivan  v.  Spotswood,  82  Ala.  163. 

In  the  case  of  The  Daniel  Ball,  10  Wall.  557,  speaking 
of  streams  above  tide-water,  the  court  said:  "A  diflPerent 
test  must,  therefore,  be  applied  to  determine  the  navigability 
of  rivers,  and  that  is  found  in  their  navigable  capacity. 
Those  rivers  must  be  regarded  as  public  navigable  rivers  in 
law,  which  are  navigable  in  fact.  And  they  are  navigable  in 
£act  when  they  are  used,  or  are  susceptible  of  being  used,  in 
their  ordinary  condition,  as  highways  for  commerce,  over 
which  trade  and  travel  are  or  may  be  conducted  in  the  cus- 
tomary modes  of  trade  and  travel  on  water."  In  Angell  on 
"Water- Courses,  ^  535,  is  this  language:  "All  rivers  above 
the  flow  of  tide-water  are,  by  the  common  law,  prima  facie, 
private,  but  when  they  are  naturally  of  sufficient  depth  for 
valuable  floatage,  the  public  have  an  easement  therein  for  the 
purposes  of  transportation  and  commercial  intercourse;  and, 
in  fact,  they  axe  pfthlic  highwajfs  by  water."  This  doctrine 
is  amply  supported  by  authority,  and  nowhere  is  it,  per- 
haps, better  or  more  clearly  expressed  than  in  Morgan  v.  King, 
35  N.  Y.  454.  And  we  have  declared  substantially  the  same 
doctrine. — Lewis  v.  Coffee  Coimtif,  11  Ala.  190;  Olive  v. 
Siaie,  86  Ala.  88. 

We  declare,  as  the  result  of  our  own  rulings  and  of  the 
weight  of  authority,  that  a  fresh-water  stream  above  tide- 
water is  navigable  and  a  public  highway,  when,  and  only 
when  it  is  susceptible  of  being  used,  in  ordinary  condition, 
for  a  highway  of  commerce,  over  which  there  may  be  trade, 
travel,  transportation,  or  valuable  floatage.  We  are  not  to  be 
understood  as  affirming  that,  to  be  a  navigable  stream  or  pub- 
lic highway,  it  must  be  susceptible  of  the  enumerated  uses 
for  the  entire  year.  Most  inland  streams  contain  a  greater 
volume  of  water  in  winter  than  in  summer.  Our  precise 
meaning  is,  that  for  a  season,  or  considerable  part  of  the 
year,  it  must  contain  that  depth  of  water,  which  fits  it  for 
such  transportation.  It  excludes  all  those  streams  which 
have  the  requisite  volume  of  water  only  occasionally,  as  the 
result  of  freshets,  and  for  brief  periods,  as  unnavigable,  and 
private  property. 

The  bill  in  the  present  case  alleges  that  Spring  Creek  is  a 
navigable  stream  and  public  highway.  It  alleges  further, 
^iibat  said  stream  has  been  used  for  the  purpose  above  stated, 
42 
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for,  to- wit,  the  floating  of  saw-logs  down  said  creek  to  the 
Choctawhatchie  river,  a  navigable  stream  flowing  across  the 
State  of  Florida  to  the  Gulf  of  Mexico,  by  the  public  gen- 
erally, and  by  orators  and  their  predecessors  in  title,  for  a 
long  series  of  years,  viz. :  twenty  years ;  and  that  said  stream 
is  navigable  at  all  times,  except  in  seasons  of  protracted 
drouth."  The  bill  avers  that  Coleman,  the  defendant,  had 
placed  obstructions  in  Spring  Creek  two  and  a  half  miles 
above  complainants'  mill,  and  cut  off  their  right  and  power 
to  float  logs  from  their  lands  above  the  obstruction,  down  to 
their  mill. 

Possjbly  we  might  indulge  in  a  criticism  of  the  language 
copied  from  the  bill.  We  think,  however,  that  on  any  con- 
struction, the  averments  of  the  bill  are  not  sufficiently  spe- 
cific to  justify  the  severe  writ  of  injunction  prayed  for  in  this 
case.  Complainants  own  a  mill  on  Spring  Creek  near  the 
j)oint  where  it  empties  into  Choctawhatchie  River.  The  ob- 
struction complained  of  is  two  and  a  half  miles  above,  by 
the  course  of  the  stream.  Still  above  that,  complainants 
own  timbered  lands  bordering  on  the  stream.  It  is  not 
averred  how  long  Spring  Creek  is,  how  far  up  it  is  naviga- 
ble, nor  whether  its  navigability  extends  above  the  obstruc- 
tion Coleman  placed  in  it,  or  whether  it  could  be,  or  ever  had 
been  used  for  floating  logs  above  that  point.  On  the  most 
favorable  construction  for  the  complainants,  the  averment  of 
their  bill  may  be  true  in  every  part  of  it,  and  yet  the  nav- 
igability of  Spring  Creek  may  not  extend  above  Coleman's 
obstruction.  It  is  common  knowledge  that  inland  streams, 
even  the  largest,  have  a  point  above  which  they  cease  to  be 
navigable.  Pleadings,  to  be  sufficient,  must  at  least  show  a 
prima,  facie  right  of  recovery. 

The  foot-note  to  the  bill  calls  for  an  answer  under  oath, 
and  the  defendant  so  answered.  We  extract  from  it:  "Re- 
spondent denies  that  Spring  Creek  is  a  navigable  stream,  and 
further  denies  that  it  is  a  public  highway;  denies  that  logs 
can  be  floated  down  said  stream,  only  in  cases  of  high  water 
or  freshets,  and  then  only  three  or  four  days  at  a  time; 
denies  that  said  stream  has  ever  been  used  as  a  navigable 
stream,  or  as  a  public  highway."  In  another  place,  the  an- 
swer says:  ^'Respondent  denies  that  said  Spring  Creek  was 
ever  used  for  transporting  logs  down  to  said  mill,  above 
where  respondent  has  erected  his  mill  on  said  creek,  except 
by  complainants,  who  have  only  used  it  for  a  few  months." 
They  had  owned  the  property  only  seven  months  when  the 
bill  was  filed. 
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We  are  not  able  to  perceive  that  the  answer  does  not  an- 
swer categorically  every  averment  that  gives  to  the  bill  a 
semblance  of  equity.  So,  the  injunction  was  rightly  dis- 
solved, for  two  reasons:  want  of  equity  in  the  bill,  and  the 
denials  in  the  answer. 

That  defendant  Coleman  was  so  far  the  owner  of  the  land 
he  claimed  as  to  be  able  to  maintain  or  defend  a  suit  concern- 
ing it,  we  have  decided  at  the  present  term  in  Ccise  v.  Edge- 
worth,  anie,  p.  203;  s.  c,  5  So.  Rep.  783. 

Should  complainants  be  advised  to  amend  their  bill,  what 
we  have  said  will  be  a  sufficient  guide  for  the  purpose. 

The  decretal  order  of  the  chancellor,  dissolving  the  in- 
junction, is  affirmed. 


City  of  Demopolis  v.  Webb. 

Bill   in  Equity  by  Municipal  Corjjorafion,  for  Injunction 
against  Obstruction  of  Street  and  River  Landing. 

1.  Dedication  of  streets  in  city  or  town, — If  the  owners  of  a  tract  of 
land  have  it  surveyed  and  mapped  out  as  a  town,  with  streets  dividing 
the  blocks  or  squares,  and  each  block  sub-divided  into  lots,  and  sell  off 
lots  by  their  numbers  and  description  on  the  map,  this  is  a  dedication 
of  the  several  streets  to  the  public,  leaving  the  ultimate  fee  in  the  orig- 
inal proprietors. 

2.  Acceptance  of  dedicated  street. — A  legislative  act  incorporating  a 
town  as  laid  out  by  the  proprietors  of  the  land,  declaring  that  *'all  the 
tract  of  land  included  in  the  plan  of  said  town  be  and  is  hereby  de- 
clared to  be  the  limits  of  the  same  in  conformity  to  said  plan,'*  is  an 
adoption  of  the  plan  as  a  part  of  the  charter ;  and  an  acceptance  of  the 
charter  operates  as  an  acceptance  of  the  dedicated  streets  therein  laid 
down,  without  further  action  on  the  part  of  the  municipal  authorities. 

3.  Estoppel  against'Uenying  dedication. — A  sub-purcnaser  of  a  lot  in 
an  incorporated  city  or  town,  described  in  his  conveyance  as  fronting  on 
a  named  street,  acconiing  to  the  map  and  plat  laid  out  by  the  origmal 
proprietors  of  the  land,  is  estopped  from  denying  the  dedication  of  the 
street  as  a  highway,  and  its  acceptance  as  such  by  the  proper 
authorities. 

4.  Obstruction  of  street  in  city  or  town;  legal  and  equitable  remedies. 
The  obstruction  of  a  street  in  an  incorporated  city  or  town,  although 
under  claim  of  title  to  the  soil,  is  an  indictable  nuisance,  for  which  an 
action  lies  in  favor  of  any  person  sustaining  special  damage ;  and  a  bill 
in  equity  may  also  be  maintained  by  the  city  or  town,  to  restrain  its 
continuance,  and  abate  it  as  a  nuisance. 

5.  Fee  in  streets  of  city  or  ioirn.-^ln  the  absence  of  statutory  provis- 
ions to  the  contrary,  a  conveyance  of  a  lot  in  an  incorporated  city  or 
town,  bounded  by  a  public  street,  passes  to  the  grantee  the  fee  to  the 
center  of  the  street,  subject  to  tlie  public  right  of  user;  the  fee  to  the 
other  half  remaining  in  the  grantor,  or  original  proprietor,  and  with  it 
all  riparian  rights  when  the  street  is  bounded  by  a  navigable  river. 
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6.  Right  to  collect  wharfage. — A  rigbt  to  collect  wharfage  may  exist 
(1)  as  a  francbise  conferred  by  legislative  grant,  or  (2)  as  an  incident  to 
tbe  ownership  of  lands  abutting  on  a  navijjable  river,  subject  to  reason- 
able legislative  regulation;  and  where  such  proprietary  rights  existed 
prior  to  the  adoption  of  the  constitutional  provision  which  has  been  of 
force  since  1868  (Const.  186«,  1875,  Art.  I,  §  26),  and  it  has  not  been  ded- 
icated to  the  public,  it  can  not  be  taken  away  by  legislative  enactment, 
without  compensation  to  the  owner. 

7.  Injunction  against  collection  of  wharfage. — An  incorporated  city  or 
town  can  not  maintain  a  bill  in  equity,  to  enjoin  the  collection  of  wharf- 
age by  a  person  who  claims  under  the  original  proprietors  of  the  land 
which  was  laid  out  into  a  town,  without  showing  (1)  that  the  user  of  the 
street  abutting  on  the  river  is  thereby  obstructed,  or  (2)  that  the  right 
to  collect  wharfage  was  dedicated  to  the  public  with  the  street.,  or  (3) 
otherwise  negativing  its  retention  by  the  proprietors. 

Appeal  from  the  Chancery  Court  of  Marengo. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  11th  June,  1888,  by 
the  *'City  of  Demopolis,"  against  John  C.  Webb  and  wife, 
and  W.  H.  Creagh;  and  sought  (1)  to  enjoin  the  continu- 
ance of  a  fence,  which  said  Webb  had  erected  across  a  part 
of  Arch  street  near  the  river;  and  (2)  to  prevent  the  collec- 
tion of  wharfage  by  the  defendants,  at  their  landing  on  the 
river  at  or  near  the  foot  of  said  street.  The  chancellor  held, 
on  demurrer,  that  the  bill  contained  equity,  so  far  as  it 
sought  relief  against  the  obstruction  of  the  street  by  the 
fence,  but  not  as  to  the  collection  of  wharfage;  and  that 
there  was  a  misjoinder  of  defendants,  inasmuch  as  Webb 
alone  was  charged  with  the  erection  and  continuance  of  the 
fence.  Each  party  appeals  from  this  decree,  and  assigns  as 
error  the  rulings  against  them  respectively. 

Geo.  G.  Lyon,  and  with  him  Pettus  &  Pettus,  for  com- 
plainants.—  (1.)  The  bill  clearly  shows  a  dedication  of 
Arch  street  to  the  public. — 2  Smith's  Lead.  Cases,  6th  Amer. 
ed.,  224,  mar.  209;  Godfrey  v.  AUon,  12'I11.  29;  52  Amer. 
Dec.  476;  18  Ohio,  18;  8  B.  Mon.  237;  8  Wend.  85; 
11  Wend.  486;  1  Hill,  190;  6  Hill,  407;  33  Amer.  Dec. 
267.  The  legislative  charter  shows  a  suflScient  acceptance 
of  the  dedication.— 2  Dill.  Mun.  Corp.  640,  §  642  (505), 
note  1;  Dcsmoim^s  v.  Hall,  24  Iowa,  234;  Requa  i\  Roches- 
ter, 45  N.  Y.  129;  22  Ala.  197.  (2.)  The  defendants  are 
estopped  from  denying  the  fact  of  dedication. — 2  Dill.  Mun. 
Corp.,  §  639  (494),  note  3:  19  Ohio  St.  238.  (3.)  The 
bill  charges  acts  which  constitute  a  public  nuisance,  and  for 
which  an  action  at  law  would  lie  in  favor  of  any  person  sus- 
taining special  injury;  but  a  court  of  equity  will  also  iuter- 
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fere  by  injunction,  at  the  suit  of  the  city. — 2  Dill.  Mun. 
Corp.,  §§  659  (520),  660;  State  z\  Mayor,  5  Porter,  279; 
Hoole  V.  AtVtj  Gen.  22  Ala.  195;  57  111.  283;  76  111.  231; 
10  Bush,  Ky.  288;  56  111.  451;  3  Paige,  210;  4  Paige,  510; 
Eden  on  Injunctions,  259-65;  2  Story's  Equity,  §^  923-4; 
Mitf.  Eq.  PI.  144-5;  3  Zabr.  N.  J.  712;  6  Paige,'  133,  555; 
3  Pom.  Equity,  §  1349;  6  John.  Ch.  439;  3  Paige,  254; 
10  Ala.  47.  The  jurisdiction  of  chancery  is  not  taken  away 
by  the  provision  of  the  charter  giving  the  municipal  authori- 
ties power  to  abate  nuisances  summarily. — Hoole  v.  AiVy  ^^'^• 
22  Ala.  195;  Waieriown  v/Cowen,  4  Paige,  510;  Cincinnati 
V,  White,  6  Peters,  431;  2  John.  Ch.  371;  6  76.  439; 
5  Vesey,  129.  (4.)  Arch  street,  as  dedicated,  extends  to 
low- water  mark,  and  includes  the  lower  landing;  and  this 
gives  the  city  all  the  rights  of  any  other  riparian  owner. 
Barney  v,  Keokulc,  94  U.  S.  324;  10  Peters,  663.  (5.) 
The  defendants  are  not  riparian  proprietors,  though  they 
may  own  the  fee  to  the  center  of  the  street  in  front  of  their 
lots.— Gould  on  Waters,  §  148;  2  Wall.  57;  67  N.  T.  512; 
14  Allen,  145;  80  Penn.  St.  119;  2  Minn.  114;  55  111.  486; 
59  111.  196;  14  Iowa,  1;  18  Iowa,  179;  16  Wise.  509; 
18  Wise.  118;  18  Wall.  57;  79  Amer.  Dec.  288.  (6.) 
The  bill  is  not  multifarious,  nor  is  there  any  misjoinder  of 
defendants. — Lehman  v.  Mayer,  67  Ala.  396;  Kennedy  v, 
Kennedy,  2  Ala.  573;  Anderson  i\  Jones,  68  Ala.  117; 
1  Dan,  Ch.  PI.  335;  Story's  Eq.  PL,  §§  284,  533;  23  Ala. 
558;  47  Ala.  273;  79  Ala.  76. 

Geo.  W.  Taylor,  contra. — (1.)  The  remedy  at  law  is 
adequate  and  complete,  (1)  by  ejectment,  or  (2)  by  statutory 
proceedings  in  the  nature  of  quo  warranto. — 2  Dill.  Mun. 
Corp.,  §  662;  79  Amer.  Dec.  284;  9  lb.  284;  69  lb.  664; 
64  N.  T.  75;  Code,  1886,  §§  3170-71.  (2.)  It  is  only 
streets  in  actual  use,  not  speculative  or  projected  streets,  the 
obstruction  of  which  amounts  to  a  nuisance. — 2  Dill.  M.  C. 
§  680;  6  Mich.  176;  9  Mich.  Ill;  1  Amer.  Dec.  647; 
77  Amer.  Dec.  491,  note.  (3.)  To  perfect  a  dedication  of 
land,  acceptance  is  necessary,  and  use  is  essential. — Gage  & 
Co.  V.  Railroad  Co.,  84  Ala.  224;  88  Mo.  155;  10  Amer. 
Dec.  218;  91  76.  542,  note;  1  lb.  647.  Dedication  is  a  con- 
tract, and  requires  a  grant  by  one  party,  or  its  equivalent, 
and  acceptance  or  user  by  the  other. — 88  Mo.  155.  While 
a  reasonable  time  will  be  allowed  for  acceptance  (48  Miss. 
423;  31  Conn.  308),  it  will  scarcely  be  presumed  after  the 
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lapse  of  sixty  years,  in  the  absence  of  user.  The  bill  alleges 
that  the  road  leading  to  the  landing  was  established  in  1871, — 
less  than  twenty  years  before  the  bill  was  filed;  and  user  for 
less  than  twenty  years,  without  more,  does  not  constitute  a 
highway.— 68  Ala.  48;  84  Ala.  224.  (4.)  The  bill  should 
have  alleged  that  it  was  a  free  public  wharf,  since  a  wharf, 
or  landing,  may  be  public  in  its  use,  and  yet  remain  private 
property.— 1  Dill.  104;  1  Black,  1;  72  Amer.  Dec.  365. 
There  can  be  no  free  public  wharf,  unless  there  is  a  public 
road  leading  to  it. — 47  Amer.  Dec.  548.  (5.)  The  real 
object  of  the  bill  is  to  get  possession  of  the  lands  alleged  to 
be  a  street  and  landing,  and  the  controversy  is  simply  a  dis- 
pute as  to  the  legal  title,  Webb  being  in  possession  under 
claim  of  title.— 5  Porter,  279,  316;  64  Ala.  249;  66  Ala.  64; 
3  Brick.  Dig.  350,  §  264.  (6.)  The  right  to  charge  and 
collect  wharfage  is  a  riparian  right,  incident  to  ownership, 
or  a  legislative  franchise,  and  subject  to  legislative  control. 
11  Ala.  586;  1  Black,  1 ;  21  Amer.  Dec.  89-95.  A  municipal 
corporation  has  no  right  to  regulate  or  control  wharves, 
except  when  authorized  by  its  charter. — 53  Ala.  561;  1  Dill. 
103.  Under  the  allegations  of  the  bill,  the  complainant 
never  acquired  any  title  to  the  wharf,  or  landing,  but  it  re- 
mained in  the  original  proprietors. — 2  Dill.  629,  632,  648;" 
55  Ala.  413.  Wharves,  landings,  Ac,  are  not  public 
nuisances,  unless  they  impede  or  obstruct  navigation. — 1  Dill. 
M.  C.  106;  21  Amer.  Dec.  89-95;  95  76.  495,  644,  653; 
Gould  on  Waters,  §  140.  (7.)  Under  the  allegations  of 
the  bill  as  to  the  collection  of  wharfage,  the  defendants  were 
guilty  of  usurping  a  franchise ;  of  which  only  the  State  can 
complain,  and  the  remedy  is  by  statutory  proceedings  in  the 
nature  of  quo  tcarranto. — Code,  §§  3170-71;  45  Amer.  Dec. 
500.  (8.)  The  bill  is  objectionable  for  multifciriousnesB, 
and  for  misjoinder  of  parties.— 72  Ala.  302-07;  77  Ala. 
278-81. 

SOMEEVILLE,  J.— The  bill  is  filed  by  the  City  of  De- 
mopolis,  a  municipal  corporation,  to  restrain  the  continuance 
of  a  fence  erected  by  John  C.  Webb,  one  of  the  defendants, 
across  Arch  street,  a  highway  in  said  town,  said  obstruction 
being  alleged  to  be  a  public  nuisance,  and  sought  to  be 
abated  as  such.  The  bill  further  seeks  to  restrain  the  alleged 
unlawful  collection  of  wharfage  by  the  said  Webb  and  his 
co-defendants,  at  a  steam-boat  landing  on  the  margin  of  the 
Tombigby  river,  which  is  averred  to  be  an  appropriation  of 
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a  part  of  said  street,  and  an  obstruction  to  the  free  use  of 
said  landing  by  the  public.  The  highway  in  question — 
called  Arch  street — is  alleged  to  be  on  the  east  margin  of 
the  river,  running  north  and  south,  and  extending  from  the 
low-water  mark  to  the  lots  on  the  west  side  of  the  street, 
which  are  marked  out  and  numbered  on  the  map  of  the  city. 
Said  street  is  also  designated  on  this  map,  and  is  alleged  to 
have  been  duly  dedicated  to  the  public  use. 

There  was  a  demurrer  to  the  bill,  some  grounds  of  which 
were  sustained,  and  others  overruled.  The  case  comes  be- 
fore us  on  cross-appeals  by  both  the  complainant  and  the 
defendants.  We  have  been  greatly  enlightened  in  the  in- 
vestigation of  this  case  by  the  able  arguments  of  counsel,  in 
which  great  research  is  displayed. 

It  is  objected,  among  other  things,  that  the  allegations  of 
the  bill  fail  to  show  that  Arch  street  was  ever  laid  oflp,  or 
opened  as  a  street,  and  in  use  as  such  prior  to  the  alleged 
obstruction.  In  answer  to  this  we  may  obsei-ve,  that  the  bill 
alleges  with  suificient  certainty  a  dediccition  of  the  street  to 
the  public  use,  and  the  acceptance  of  such  dedication  by  the 
city  authorities;  and  the  defendants  occupy  an  attitude 
which  estops  them  from  denying  the  existence  of  this  street 
as  a  municipal  highway.  The  dedication  itself  was  made  by 
the  owners  of  the  soil,  in  the  clearest  and  most  unmistakable 
manner,  by  surveying  and  mapping  out  a  town,  under  the 
name  of  the  town  of  Demopolis.  This  town  they  laid  oflf 
into  streets,  blocks  and  lots,  naming  the  streets,  and  number- 
ing the  lots,  by  marking  them  on  this  map  or  plat.  Among 
these  recognized  highways  was  Arch  street,  the  one  here  in 
controversy.  The  lots  in  said  town  were  all  described  and 
sold  with  reference  to  this  plat,  including  certain  lots  occupied 
by  the  defendant  Webb,  adjacent  to,  or  fronting  on  Arch 
street,  upon  which  a  ware-house  has  been  constructed  by  the 
proprietors,  his  co-defendants,  from  whom  said  Webb  rents 
the  premises.  Improvements  liave  been  made,  and  a  town 
built  up  with  reference  to  this  plat,  and  upon  the  faith  of  an 
implied  covenant  on  the  part  of  the  dedicators  that  the  high- 
ways and  streets  described  shall  always  remain  open  for 
public  use.  **It  may  be  stated  as  a  general  rule,"  as  observed 
in  a  recent  leading  case,  '*tliat  where  the  owner  of  urban 
property,  who  has  laid  it  off  into  lots,  with  streets,  avenues 
and  alleys  intersecting  the  same,  sells  his  lots  with  reference 
to  a  plat  in  which  the  same  is  so  laid  off;  or  where,  there 
being  a  city  map  on  which  this  land  is  so  laid  off,  he  adopts 
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such  map  by  reference  thereto,  his  acts  will  amount  to  a 
dedication  of  the  designed  streets,  avenues  and  alleys  to  the 
public." — M,  E.  Church  ?;.  Mayor  of  Hoboken,  33  N.  J. 
Law,  13;  s.  c,  97  Amer.  Dec.  696.  Under  all  the  authorities, 
and  upon  every  sound  principle,  this  was  a  dedication  of 
Arch  street,  as  described  on  the  map. — City  of  Dubuque  v, 
Maloney,  9  Iowa  ,451;  s.  c,  74  Amer.  Dec.  3o8;  Cincinnati 
V.  White,  6  Pet.  431 ;  Godfrey  v.  City  of  Alton,  12  111.  29;  s.  a, 
152  Amer.  Dec.  476;  Gardner  v.  Tisdale,  60  Amer.  Dec. 
407 ;  Angell  on  Highways,  sec.  149. 

The  acceptance  of  the  dedication  by  the  public  is  suffi- 
ciently alleged.  The  act  of  the  General  Assembly  of  Ala- 
bama, approved  December  15th,  1821,  incorporating  the 
town  of  Demopolis,  provided,  that  **all  the  tract  of  land  isi' 
eluded  in  the  plan  of  said  town  be,  and  is  hereby,  declared 
to  be  the  limits  of  the  same  m  conformity  to  said  plan.^^ 
Toulmin's  Dig.  p.  837.  This  was  an  adoption  of  the  plan, 
or  map,  as  part  of  the  charter,  with  its  streets  there  marked 
out  and  dedicated ;  and  the  acceptance  of  the  charter  oper- 
ated, ipso  facto,  as  an  acceptance  of  such  dedication,  without 
further  action  on  the  part  of  the  municipal  authorities. — Re- 
qua  V.  City  of  Rochester,  45  N.  Y.  129.  The  bill,  moreover, 
alleges  the  actual  use  by  the  public,  for  over  twenty  years, 
of  portions  of  Arch  street  near  the  two  steamboat  landings, 
in  or  adjacent  to  this  street  on  the  river  margin. 

But,  as  we  have  said,  the  defendants  are  in  no  situation  to 
assert  the  non-existence  of  Arch  street  as  a  dedicated  and 
accepted  highway.  They  claim  title  to  their  lots  by  mesne 
conveyances  running  back  to  the  original  dedicators  and 
proprietors — the  same  source  through  which  the  complainant 
derives  its  title  to  the  street  in  controversy.  In  these  con- 
veyances, the  lots  on  which  the  ware-house  property  is  situ- 
ated are  described  with  reference  to  the  original  map  or  plat 
of  the  town,  and  stated  to  be  bounded  on  the  north  by  Arch 
street  and  Washington  street.  This  estops  the  defendants 
from  denying  that  Arch  street  is  a  public  highway,  having 
potential  existence,  whether  actually  opened  or  not.  The 
case  of  Providence  Steam  Engine  Co,  v.  Providence  Steam- 
shvj)  Co.,  12  E.  I.  348;  s.  c,  34  Amer.  Eep.  652,  is  an  au- 
thority in  support  of  this  view.  There,  a  riparian  owner 
platted  his  land  into  streets,  lots  and  squares,  one  of  the 
streets  being  below  high -water  mark,  and  under  tide- water 
at  the  time  of  dedication,  having  been  subsequently  reclaimed 
by  filling  out  the  uplands.     It  was  closed  by  the  owners  of 
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the  adjoining  lots,  through  the  erection  of  a  fence  across  the 
street.  A  bill  was  sustained  to  remove  this  obstruction  as  a 
nuisance.  To  the  suggestion  of  the  respondents  that  the 
street  was  never  lawfully  created,  but  existed  only  on  paper, 
because  the  land  over  which  it  ran  was  overflowed  by  tide- 
water, the  court  answered:  '^Though  it  may  be  true  that  the 
way  or  street  had  no  actual  existence  when  the  conveyance 
under  which  it  is  claimed  was  made,  we  think  it  had  never- 
theless what  may  be  called  a  potential,  or  prospective  exist- 
ence, which  would  become  actual  whenever  the  place  for  it 
should  be  filled  and  incorporated  with  the  upland ;  and  though 
the  conveyances,  when  executed,  may  have  been  ineflfectual 
to  create  the  way  or  street,  because  the  site  of  it  was 
flowed  by  tide-water,  yet  we  think  they  were  binding  by  way 
of  estoppel  on  parties  and  privies,  so  that,  in  equity,  at  least, 
the  said  pEU-ties  and  privies  could  not  refuse  to  allow  the 
way  or  street  as  soon  as  the  land  designated  for  it  became 
capable  of  supporting  it.  The  ground  of  the  estoppel,"  said 
the  court,  "is,  that  the  easements  and  servitudes  indicated 
by  the  plat  constitute  a  part  of  the  consideration  for  which 
all  the  conveyances  referring  to  the  plat  were  made ;  and 
therefore  no  person,  while  claiming  under  the  conveyances, 
can  be  permitted  to  repudiate  them,  or  to  deny  that  they  ex- 
ist where  they  are  capable  of  existing."  We  fully  indorse 
this  view  of  the  law,  as  sustained  both  by  reason  and  au- 
thority.— City  of  Dubuque  V.  Malmiey,  74  Amer.  Dec.  358; 
Godfrey  v,  CUy  of  Alion^  52  Amer.  Dec.  476;  Van  G" Linda 
V,  Loihrop,  21  Pick.  292;  s.  c,  32  Amer.  Dec.  261. 

It  follows,  we  repeat,  from  this  principle,  that  it  is  imma- 
terial whether  the  street  in  question  had  been  opened  and 
nsed  all  its  length  through  or  not.  The  defendants  pur- 
chased their  lots  in  full  recognition  of  its  existence  as  a  pub- 
lic street,  or  municipal  highway,  liable  to  be  opened  and 
used  as  such  whenever  the  growing  demands  of  an  increased 
population  and  commerce  might  requii'e  it.  They  are  es- 
topped now  to  deny  to  it  this  chEU-acter,  upon  the  plainest 
principles  of  justice  and  right. 

It  is  well  settled,  that  a  fence,  or  other  like  obstruction, 
erected  across  a  street  is  a  public  nuisance ;  and  it  may  be 
such  although  the  obstruction  is  created  under  an  accom- 
panying claim  of  title  to  the  soil.  A  right  of  action  at  law 
will  lie  for  its  maintenance,  in  favor  of  any  one  who  may 
sustain  from  it  a  special  or  particular  injury.  For  such 
nuisance  an  indictment  will  also  lie,  and  any  private  person 
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aggrieved  by  it  may  rightfully  abate  it  by  removal. — Stetson 
V.  Faxon,  31  Amer.  Dec.  123,  and  note  p.  132;  Davis  t\ 
Mayor  of  New  York,  67  Amer.  Dec.  186,  note  p.  203;  Har- 
rower  V.  Riison,  37  Barb.  (N.  Y.)  303;  Milarky  v.  Foster, 
25  Amer.  Rep.  531. 

Chancery,  however,  will  often  assume  jurisdiction  to  abate 
such  a  nuisance,  by  preventing  its  continuance  through  the 
aid  of  an  injunction,  where  the  fact  of  its  existence  is  un- 
doubted. This  will  be  done,  either  on  the  ground  of  the 
irreparable  nature  of  the  injury,  or  to  prevent  a  multiplicity 
of  suits  liable  to  be  occasioned  by  its  repetition  or  continu- 
ance, or  other  grounds  which  render  the  remedy  at  law  in- 
adequate. The  disturbance  of  easements,  existing  or  threat- 
ened, will  especially  be  restrained  with  much  favor. — 3  Pom. 
Eq.  Jur.  §§  1350-1351.  Acting  on  these  principles,  this 
court  in  State  v.  Mayor  &  Aldermen  of  Mobile,  5  Port.  279; 
s.  c,  30  Amer.  Dec.  564,  (1837)  authorized  an  injunction 
to  issue,  restraining  the  erection  of  a  market-house  in  one  of 
the  public  streets  of  the  city  of  Mobile,  which  was  pronounced 
to  be  such  an  obstruction  in  the  highway  as  to  constitute  a 
nuisance.  A  like  jurisdiction  exists  to  abate  a  nuisance 
already  created,  the  remedy  at  law  being  inadequate,  on  the 
ground  that  one  action,  or  even  several,  may  not  be  suiBScient 
to  redress  the  plaintiff's  grievances,  by  reason  of  the  contin- 
uous nature  of  the  injury.  An  appeal  to  the  Chancery  Court, 
moreover,  is  a  more  orderly  method  of  settling  such  disputes, 
being  less  apt  to  lead  to  breaches  of  the  peace,  than  the 
dangerous  attempt  to  redress  one's  rights  by  taking  the  law 
in  one's  own  hands. — Town  of  Burlington  i\  Schwarznian, 
52  Amer.  Rep.  571;  Hoolev.  Attorney-General,  22  Ala.  190; 
Providence  Steam  Engine  Co,  v.  Providence  Steamship  Co,, 
34  Amer.  Rep.  652;  Dumesnil  v.  Diipont,  68  Amer.  Dec.  750. 

That  the  city  of  Demopolis  has  the  right  to  bring  this 
suit  is,  in  our  judgment,  clear,  on  both  authority  and  prin- 
ciples of  jreason.  Such  jurisdiction  was  recognized  and  as- 
serted long  ago,  by  the  English  Court  of  Chancery,  in  May- 
or &c.  London  v.  Bolt,  5  Ves.  129,  where  an  injunction  was 
granted  on  the  application  of  the  corporate  authorities  of 
the  city  of  London,  to  prevent  a  nuisance  which  threatened 
to  be  dangerous  to  the  lives  of  the  citizens. 

In  Trustees  of  Village  of  Watertown  v.   Cowen,   4  Paige 

Ch.  510;  s.  c,  27    Amer.    Dec.  80,    it   was  decided  that  the 

village  of  Watertown,  in  its  corporate  capacity,  was  so  far 

the  representative  of  the  equitable  rights  of  the  inhabitants, 
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as  to  authorize  the  filing  of  a  bill  in  its  name  to  restrain  the 
erection  of  buildings  on  a  public  square,  which  were  declared 
to  be  a  public  nuisance,  and  liable  to  be  abated  as  such, 

So,  it  was  held  in  Town  of  Burlhigion  v,  Schivarzman^ 
52  Conn.  181;  s.  c,  52  Amer.  Eep.  571,  that  one  who  un- 
lawfully erects  a  fence  across  a  public  street  in  a  town,  and 
threatens  to  maintain  it,  could  be  restrained  by  injunction  at 
the  suit  of  the  town.  The  court,  nmoug  other  reasons, 
thought  that  the  liability  of  the  town  to  pay  damages,  in 
ease  of  a  person  being  injured  by  the  obstruction,  a  sufficient 
interest  to  enable  it  to  appear  as  plaintiff  in  a  complaint  in 
equity  to  prevent  the  threatened  destruction.  An  equally 
good  reason  is  found  in  the  power  and  duty  to  prevent  and 
remove  nuisances,  and  to  keep  a  general  control  of,  and 
supervision  over  all  municipal  highways,  as  incidental  to 
the  right  to  repair  and  improve  streets,  to  say  nothing  of 
the  express  power  in  the  city  charter  "to  open  all  streets  as 
laid  down  on  the  maps  of  said  city." — City  Charter,  Acts 
1872-73,  pp.  805,  310-311,  §  19;  ilf.  E.  Church  i\  Mayor 
of  Hoboken,  97  Amer.  Dec.  698;  note,  707;  InhahUanis  of 
Greenwich  V.  E.  &  A,  R.  K  Co,,  24  N.  J.  Eq.  221.  There 
would  be  a  great  defect  of  justice,  if  the  governing  authorities 
of  a  town  or  city,  charged  as  trustees  with  the  duty  of  pro- 
tecting the  public  rights,  were  compelled  to  sit  still  with 
hands  tied,  and  witness  the  unlawful  appropriation  of  the 
municipal  highways  to  private  use,  without  any  power  to 
prevent  so  monstrous  an  evil. 

Mr.  Pomeroy,  discussing  the  subject  of  public  nuisances, 
observes:  "A  court  of  equity  has  jurisdiction  to  restrain  ex- 
isting or  threatened  public  nuisances  by  injunction,  at  the 
suit  of  the  Attorney-General  in  England,  and  at  the  suit  of 
the  State,  or  the  people,  or  municipality,  or  some  proper 
officer  representing  the  Commonwealth,  in  this  country." 
3  Pom.  Eq.  Jur.  ^  1349.  See,  also,  2  Dillon  Mun.  Corp. 
(3d  Ed.),  §  659;  1  High  on  Inj.  (2d  Ed.),  §§  768,  769. 

It  is  peculiarly  appropriate,  in  our  judgment,  that  this 
jurisdiction  should  be  asserted  in  this  age  and  country  at  the 
suit  of  towns  and  cities,  as  it  harmonizes  with  the  modern 
American  theory  of  remitting  the  governmental  management 
of  local  affairs,  as  far  as  convenient  and  practicable, 
to  the  local  authorities.  For,  as  said  by  a  learned  judge, 
"the  law  is  made  for  the  times,  and  will  be  made  or  modi- 
fied by  them." — Lex.  &  Ohio  R,  R,  Co.  v.  Ajyplegaie,  8  Dana, 
289;  s.  a,  33  Amer.  Dec  497. 
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It  is  needless  to  add,  that  the  action  of  ejectment  for  a 
highway,  by  a  municipality,  even  if  the  right  be  admitted 
to  exist,  as  held  by  some  authorities,  is  not  a  complete  and 
adequate  remedy  in  a  case  of  this  nature. 

This  suit,  we  hold,  was  properly  brought  in  the  corporate 
name  of  the  City  of  Demopolis. 

There  is  another  feature  of  the  bill,  in  addition  to  its 
purpose  to  abate  the  nuisance  of  obstructing  Arch  street  by 
a  fence  erected  across  it.  The  further  theory  of  the  bill,  if 
we  correctly  interpret  it,  is,  that  the  collecting  of  wharfage 
at  the  lower  river  landing,  by  the  defendant  Webb,  is  an 
obstruction  of  the  rights  of  the  public  in  Arch  street,  which 
is  alleged  to  run  to  the  low-water  mark  on  the  river,  and, 
therefore,  to  embrace  the  landing  itself.  It  is  argued,  that 
the  exercise  of  this  right  to  collect  wharfage  is  a  franchise, 
and  being  without  authority  of  law,  it  is  an  obstruction  to 
the  free  use  of  Arch  street,  and  as  such  is  in  the  nature  of 
a  public  nuisance. 

Does  the  bill  suflBiciently  negative  the  right  of  the  defend- 
ants to  collect  wharfage,  either  in  connection  with  their  ware- 
house business,  or  by  authority  of  the  original  proprietors 
of  the  soil,  who  dedicated  Arch  street  to  the  public? 

The  defendants,  as  owners  of  the  warehouse  lots  or  prop- 
erty, to  the  south  and  east  of  Arch  street,  it  may  be  admit- 
ted, can  claim  no  right  to  collect  wharfage  as  riparian 
owners.  These  lots  are  described  as  bounded  by  Arch 
street,  and  this  sti*eet  lies  between  these  lots  and  the  river, 
extending,  as  we  have  said,  to  the  low-water  mark.  As 
owners  of  these  attingent  lots,  therefore,  in  the  absence  of 
any  statute  to  the  contrary,  the  defendants  by  their  deed 
became  the  grantees  and  owners  of  the  ultimate  fee  only  to 
the  center  of  the  street,  not  to  the  margin  of  the  river,  sub- 
ject, of  course,  to  the  existing  easement  created  by  the 
dedication  of  the  street. — C.  &  W,  Raibvay  v.  WitheroWj 
82  Ala.  190,  and  cases  cited  on  p.  195.  Riparian  rights  can 
only  attach  to  the  ownership  of  .land  which  is  bounded  by  a 
navigable  stream,  or,  in  other  words,  whicH  abuts  on  the 
margin  of  the  river. — Yaies  i\  Milwaukee,  10  Wall.  497; 
Gould  on  Waters,  sec.  148,  p.  271.  When,  therefore,  a 
street  is  bounded  on  one  side  by  a  navigable  river,  the  owner- 
ship of  lots  on  the  other  side  running  to  the  center,  the  fee 
of  the  half  of  the  street  bounded  by  the  river  presumptively 
remains  in  the  original  proprietor,  subject  to  the  public  ease- 
ment.— Banks  v,   Ogden,  2  Wall.  57;  Municipality,  &c,  v. 
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Cotton  PresSy  36  Amer.  Dec.  624  This  is  upon  the  prin- 
ciple, that  a  dedication,  unaided  by  statute,  docs  not  pass 
the  fee  or  legal  title,  but  only  an  easement  or  right  of  way 
to  the  public,  with  such  incidental  privileges  and  powers  of 
control  as  may  be  necessary  to  make  it  effective. — Forney  v. 
Calhoun  County,  84  Ala.  215;  Williams  v.  New  York  Cent. 
R.  /?.  Co,,  69  Amer.  Dec.  651.  As  the  owner  of  the  fee  or 
soil,  he  retains  all  property  rights  in  it,  incidental  to  owner- 
ship, which  do  not  interfere  with  the  use  of  the  street  for 
all  reasonable  purposes  for  which  it  may  be  needed  by  the 
public,  and  not  incompatible  with  its  improvement  or  develop- 
ment as  required  by  the  giowth  of  the  town  or  city  of  which 
it  is  the  highway.— Robert  v.  Sadler,  104  N.  Y.  229;  s.  a, 
58  Amer.  Rep.  498,  501,  7iote;  MuuicipalUy,  &c,  v  Cotton 
P7'ess,  36  Amer.  Dec.  624;  Lor  man  v,  Benson,  8  Mich.  18; 
Providence  Sleam-Engine  Co,  v.  Providence  Steamship  Co,, 
12  E.  I.  348;  s.  c,  34  Amer.  Rep.  652,  661. 

The  right  to  collect  wharfage  may  exist  in  either  of  two 
ways:  (1)  It  may  exist  as  a  franchise  conferred  by  legis- 
lative grant  {Lansing  r.  Smith,  21  Amer.  Dec.  89);  or 
(2)  it  may  exist  as  an  incident  to  the  ownership  of  land 
abutting  on  a  navigable  river,  being  a  riparian  right  of  the 
proprietor,  and  as  such  a  right  of  property,  subject,  of 
course,  to  reasonable  legislative  regulation. — Murphy  v. 
City  Council  of  Montqomer if,  11  Ala.  586;  Button  v.  Strong, 

1  Black  (U.  S.)  2S;' Baltimore  &  Ohio  R,  R,  Co,  v.  Chase, 
43  Md.  23;  Providence  Steam  Engine  Co,  v.  Providence 
Steamship  Co.,    34  Amer.    Rep.   652,   666;  Ball  v.  Slack, 

2  Whart.  508;  s.  c,  30  Amer.  Dec.  279.  It  was  declared 
in  the  Constitution  of  1868  (Art.  I,  ^  26),  and  is  repeated 
in  Article  I,  §  26,  of  our  present  State  Constitution,  "that 
all  navigable  waters  shall  remain  forever  public  highways, 
free  to  the  citizens  of  the  State,  and  of  the  United  States, 
without  tax,  impost,  or  toll  imposed ;  and  that  no  tax,  toll,  im- 
post or  wharfage  shall  be  demanded  or  received  from  the 
owner  of  any  merchandise  or  commodity,  for  the  use  of  the 
shores,  or  any  wharf  erected  on  the  shores,  or  in  or  over  the 
waters  of  any  navigable  stream,  unless  the  same  is  expressly 
authorized  by  the  General  Assembly." — Const  1875,  Art. 
I,  §  26.  We  are  called  on  to  decide  what  effect  this  clause 
of  the  Constitution  will  exert  on  the  rights  of  the  parties 
defendant  to  this  suit.  It  is  not  contended  that  the  com- 
plainant, the  city  of  Demopolis,  is  invested  with  any  legal 
authority  to  conduct  the  business  of  wharfing  on  its  own 
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account;  and  without  such .  authority  conferred  by  charter, 
it  can  not  be  exercised. — Maijor  of  Mobile  v.  Moog,  53  Ala. 
561.  The  contention  is,  that  the  dedication  of  Arch  street 
was  a  dedication  of  that  portion  of  it  including  the  wharf, 
and  that  the  exercise  of  the  right  of  wharfage  interferes 
with  the  easement  of  the  public  in  the  street,  and  being 
unlawful,  because  without  express  authority  of  law,  the  con- 
tinuance of  the  business  should  be  enjoined. 

There  may  no  doubt  be  a  dedication  of  a  public  landing, 
or  a  wharf,  as  well  as  of  a  street,  to  the  public  use,  if  the 
intention  of  the  proprietor  to  part  with  his  property  is  made 
clear  and  unequivocal. — Godfrey  v.  City  of  Alton,  52  Amer. 
Dec.  476.  Under  our  decisions,  when  a  person  owns  land 
on  a  navigable  river,  his  ownership  is  held  to  extend  so  far 
as  to  embrace  the  land  between  high  and  low- water  marks. 
Williams  v.  Glover,  66  Ala.  189.  But  a  landing,  or  wharf, 
may  be  private  property,  and  the  public  be  permitted  to 
use  it  by  license,  or  for  a  charge. — (TNeill  v.  Annett,  3  Dutch. 
291;  s.  c,  72  Amer.  Dec.  364.  "The  result  of  the  authori- 
ties," says  Mr.  Gould  in  his  treatise  on  Waters,  "seems  to 
be,  that  a  dedication  of  land  adjoining  a  river,  for  the  pur- 
pose of  public  passage  to  and  from  the  water,  with,  perhaps, 
the  incidental  right  of  temporary  deposit,  or  a  claim  of  pre- 
scriptive user,  for  the  purpose  of  landing  and  embarkation, 
is  valid;  but  that  the  right  to  incumber  the  land  with  lum- 
ber, merchandise,  and  the  like,  to  a  greater  extent,  or  for  a 
longer  time,  than  would  be  permissible  in  a  highway,  is 
neither  within  the  purpose  of  the  dedication,  nor  valid  as  a 
custom." — Gould  on  Waters,  ^  105,  p.  193. 

In  this  aspect  of  the  law,  there  are  several  defects  in  the 
bill  fatal  to  its  equity  as  a  bill  to  enjoin  the  continuance  of 
the  wharfage  business.  ( 1. )  There  is  no  clear  and  unquali- 
fied averment  in  the  bill,  that  the  landing,  or  right  of  wharf- 
age, was  dedicated  to  the  public,  as  well  as  the  street.  The 
very  reverse  is  inferable  from  the  statement,  that  the  upper 
landing,  as  to  which  there  is  no  controversy,  was  public  and 
free.  The  lower  landing,  the  only  one  in  controversy,  is 
alleged  to  have  been  public,  which  is  not  inconsistent  with 
its  permissive  use  by  the  proprietor  as  auxiliary  to  his  own 
business,  or  for  a  charge  of  toll. — Gage  7).  M.  &  O.  R,  i?.  Co., 
84  Ala.  224.  (2.)  It  is  not  alleged  that  the  right  of  the 
public  to  an  easement  in  Arch  street — the  right  to  pass  and 
re-pass,  to  open  and  repair  the  street,  or  other  privilege  of 
improvement  or  user— is  interfered  with   in  any  manner  by 
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the  wharfing  business.  (3.)  The  bill  does  not  negative  the 
fact,  that  the  defendants  are  exercising,  by  privity  of  con- 
tract with  the  original  proprietors,  the  right  which  may  have 
existed  in  them  to  construct  a  wharf,  and  charge  tolls  at  this 
landing.  This,  as  we  have  said,  was  a  property  right  inci- 
dent to  the  ownership  of  the  fee.  If  it  existed  prior  to  the 
enactment  of  the  Constitution  of  1868,  and  was  not  aban- 
doned by  dedication  to  the  public  so  as  to  make  it  free,  it 
could  not  be  taken  away  by  legislative  enactment,  without 
compensation  to  the  owner. — Municipaliftjy  &c,  v,  CoHon 
Press,  36  Amer.  Dec.  624.  It  is  not  made  to  appear,  there- 
fore, that  the  constitutional  provision  in  question  has  abro- 
gated the  right  of  the  original  proprietor,  or  his  assigns,  to 
conduct  the  wharfing  business,  here  sought  to  be  enjoined. 
It  may  be  observed,  moreover,  that  the  wharf  itself  is  not 
shown  to  be  constructed  so  as  to  injure  the  navigation  of  the 
river,  or  otherwise  render  it  a  public  nuisance  by  preventing 
convenient  access  through  the  street. — Lansivg  v,  SviHh, 
21  Amer.  Dec.  89;  1  Dill.  IMun.  Corp.,  §  106;  DuHon  v. 
Strong,  1  Black,  23. 

As  to  the  question  of  parties.  We  think  the  chancellor 
correctly  decided,  that  the  only  proper  party  defendant  to 
the  present  suit  was  John  C.  Webb.  The  bill  has  equity 
only,  in  the  present  state  of  its  averments,  as  one  to  abate 
the  erection  of  a  fence  as  a  nuisance.  This  is  charged  to 
have  been  done  by  John  C.  Webb  alone.  The  other  defend- 
ants are  not  shown  to  have  authorized,  or  participated  in  it, 
and  are  in  nowise  connected  with  it. 

It  follows  frum  the  above  principles,  that  the  rulings  of 
the  chancellor  on  the  demurrer  were  correct,  and  his  decree 
is  in  all  respects  affirmed.  The  costs  of  the  two  appeals  will 
be  equally  divided  between  the  appellant  and  the  appellees. 

Affirmed. 

McCLELLAN,  J. — While  concurring  in  the  conclusions 
reached  in  the  foregoing  opinion,  I  desire  to  add  the  follow- 
ing, as  expressing  my  reasons  for  holding  the  demurrer  well 
taken  to  those  allegations  of  the  bill  which  seeks  to  have  the 
right  of  the  public  in  respect  to  the  river  declared  and 
enforced. 

The  bill  alleges  generally,  that  the  whole  of  Arch  street 
to  the  water's  edge  was  dedicated  to  the  public  in  1819. 
Had  the  averments  on  this  subject  stopped  here,  they  would, 
in  my  opinion,  have  been  sufficient  to  show  that  the  public 
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had  the  absolute  right  to  the  free  and  unobstructed  use  of 
the  street,  not  only  in  passing  up  and  down  it,  and  from 
other  streets  on  to  it,  and  from  it  on  other  streets,  but  also 
in  passing  from  this  street  on  to  the  river,  and  vice  versa; 
and  this  right  of  user  pertained  as  well  to  the  transportation 
of  property  as  the  passage  of  persons.  The  collection  of 
tolls  or  wharfage  is  wholly  inconsistent  with  this  right  of  user, 
and  incompatible  with  the  dedication  to  the  water  line.  The 
claim  of  the  defendants  of  the  right  to  construct,  maintain 
and  charge  for  the  use  of  a  wharf  at  the  lower  landing,  or 
to  collect  fees  for  the  passage  of  persons  or  property  into  or 
off  from  the  river  at  that  point,  can  be  sustained  only  by  proof 
of  a  reservation  of  these  rights  out  of  the  original  dedica- 
tion, and  their  connection  with  them  as  successors  of  the 
original  proprietors.  As  a  matter  of  pleading,  however,  con- 
struing the  allegations  of  the  bill  most  strongly  against  the 
complainant,  subsequent  paragraphs  qualify  the  general  aver- 
ment of  dedication  to  the  water's  edge,  and  state  facts  which, 
either  of  themselves,  or  in  their  relation  to  the  other  facts, 
admit  of  the  conclusion  that  there  was  a  reservation  by  the 
original  dedicators  of  the  wharfing  or  landing  privilege, 
and  the  right  to  charge  tolls,  Ac,  and  that  the  defendants 
have  succeeded  to  these  rights.  The  bill  fails  to  negative,  with 
sufficient  certainty,  the  existence  of  this  right  thus  acquired 
in  the  defendants ;  and  fehe  demurrer  on  this  ground  was 
properly  sustained. 

STONE,  C.  J.,  dissenting. — I  think  the  bill,  considered  in 
its  entirety,  leaves  no  room  for  any  inference  that  wharfage 
privileges  were  retained  in  the  dedicator. 


Massie  v.  Byrd. 

Action   on   Promissory   Noie^  btj    Payee  against    Maker'^s 

Execuirix, 

1.  Confederate  money  as  consideration;  past  or  executed  consideration. 
In  an  action  on  a  promissory  note,  j^iven  in  April,  1866,  for  the  amount 
of  Confederate  treaaury-notes  collected  by  the  maker,  as  agent  for  the 
payee,  during  the  late  war,  the  measure  of  the  plaintiff's  recovery  is 
not  the  value  of  the  Confederate  notes  in  lawful  currency,  as  it  might 
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be  if  the  action  was  founded  on  the  original  indebtedness ;  and  the  rule 
as  to  a  past  or  executeti  consideration  do  s  not  apply. 

2.  When  action  accrues  on  note. — When  a  promissory  note,  though 
made  payable  ''one  day  after  date,"  contains  a  further  stipulation  for 
the  punctual  payment  of  interest  annually,  and  of  the  principal  "on 
thirty  days  notice;"  a  ri<rht  of  action  on  it,  for  the  principal,  does  not 
accrue  until  the  expiration  of  thirty  days  after  demand  or  notice,  and 
the  statute  of  limitations  <loes  not  begin  to  run  until  that  time. 

3.  Same;  presumption  as  to  demand  or  notice. — When  a  promissory 
note,  payable  thirty  days  after  demand  or  notice,  provides  for  the 
punctual  payment  of  interest  annually,  and  it  is  otherwise  shown  that 
a  long  credit  was  contemplated  ;  partial  payments  being  made  until  the 
death  of  the  maker  eijiht  years  afterwards,  after  which  the  note  was 
filed  as  a  claim  against  his  estate,  and  an  action  brought  against  his 
personal  representative  more  than  ten  years  afterwards ;  held,  that  it 
would  be  presumed  that  a  demand,  putting  the  statute  of  limitations  in 
operation,  was  made  within  the  time  prescribed  as  a  bar  by  the  statute 
01  non-claim,  and  that  this  presumption  was  not  overcome  by  proof  of 
a  demand  in  fact  made  after  the  expiration  of  that  time. 

Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  by  Mrs.  Sarah  Massie,  against 
Mrs.  Maiia  Byrd,  as  the  executrix  of  the  last  will  and  testa- 
ment of  her  deceased  husband,  Wm.  M.  Byrd ;  and  was  com- 
menced on  the  17th  January,  1887.  The  action  was  founded 
on  a  promissory  note  for  $4,500,  which  was  signed  by  said 
Wm.  M.  Byrd,  dated  April  20th,  1886,  and  in  these  words: 
"One  day  after  date,  I  promise  to  pay  Sarah  Massie  forty- 
flve  hundred  dollars,  and  will  pay  the  interest  annually, 
punctually,  and  the  principal  on  thirty  days  notice."  The 
first  count  of  the  complaint  alleged  that  the  note  was  "pay- 
able on  thirty  days  notice,  which  has  been  given;"  and  the 
second,  after  setting  out  the  note,  alleged  that  notice  was 
given  on  the  8th  December,  1886.  Each  count  alleged  that 
the  note  was  subject  to  certain  credits,  or  partial  payments, 
indorsed  on  it;  the  payments  aggregating  §4,300,  as  speci- 
fied in  the  second  count,  and  extending  from  January,  1867, 
to  December  22,  1885. 

The  defendant  filed  eight  pleas,  but  the  third  and  fourth 
were  afterwards  withdrawn.  The  first  plea  was  the  general 
issue;  the  second,  want  of  consideration;  the  fifth,  payment; 
and  issue  was  joined  on  each  of  them.  The  sixth  plea  was 
the  statute  of  limitations  of  six  years.  The  seventh  alleged, 
that  the  only  consideration  of  the  note  was  Confederate 
treasury-notes,  of  the  face  value  of  four  thousand  dollars, 
which  said  W.  M.  Byrd  had  collected,  as  the  agent  of  the 
plaintifiP,  in  1803  and  1864,  but  the  real  value  of  which  was 
not  more  than  one  thousand  dollars ;  that  said  Byrd  paid 
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three  hundred  dollars,  on  account  of  the  debt,  at  the  time  of 
the  execution  of  said  note,  and  afterwards  made  partial  pay- 
ments, specifying  the  dates  and  amounts,  "which  were  more 
than  the  value  of  all  of  said  Confederate  treasury-notes  so 
collected,  with  interest  thereon;  wherefore  defendant  says 
that  said  promissory  note  was  paid  by  said  Byrd  before 
the  commencement  of  this  suit."  The  eighth  plea  was  also 
a  special  plea  of  payment,  in  substance  the  same  as  the  sev- 
enth, with  the  additional  avermerit  that  the  Confederate  treas- 
ury-notes were  collected  by  Byrd  on  account  of  the  hire  of 
slaves  belonging  to  plaintiflP,  and  for  money  loaned  by  her 
to  one  Kent;  and  with  a  difference  in  the  amounts  and  dates 
of  the  partial  payments. 

The  plaintiff  joined  issue  on  the  sixth  plea,  and  filed  spe- 
cial replications  thereto,  numbered  from  2  to  5  respectively, 
as  follows:  (2.)  That  said  note,  setting  it  out,  was  payable 
only  on  thirty  days  notice;  that  the  said  W.  M.  Byrd  made 
partial  payments  on  said  note,  each  year,  from  the  time  it  was 
given,'  until  his  death  in  the  Fall  of  1874,  and  promised  in 
writing  to  pay  it ;  that  the  defendant,  as  his  executrix,  made 
partial  payments  each  year,  through  an  agent,  which  were 
entered  as  credits  on  the  note  at  the  special  instance  and  re- 
quest of  said  agent,  and  that  plaintiff  relied  on  these  as  a 
constant  acknowledgment  of  the  debt.  ( 3. )  That  the  said 
W.  M,  Byrd  made  partial  payments  on  said  note  up  to  the 
time  of  his  death,  specifying  the  dates  and  amounts;  and 
that  the  defendant,  as  his  executrix,  made  other  partial  pay- 
ments up  to  December  22d,  1885.  (4.)  That  the  note  re- 
quired thirty  days  notice  before  it  became  payable,  and  the 
notice  was  not  given  until  the  8th  December,  1886,  so  that 
the  statute  of  limitations  did  not  begin  to  run  until  January 
8th,  1887.  (5.)  That  the  statute  of  limitations  did  not  be- 
gin to  run,  as  to  the  principal  of  said  note,  until  January 
8th,  1887,  notice  having  been  given  on  the  8th  December, 
1886.  The  second  replication  was  afterwards  amended,  by 
alleging  that  Byrd  was  the  plaintiff's  son-in-law  for  thirty 
years,  and  was  a  judge  of  the  Supreme  Court  when  said  note 
was  given,  and  was  learned  in  the  law;  that  intimate  and 
confidential  relations  existed  between  him  and  plaintiff  until 
his  death,  and  continued  between  plaintiff  and  defendant, 
who  was  her  daughter,  up  to  the  year  1885. 

To   these   replications   the   defendant   demurred  and  re- 
joined, as  follows  :     "(1.)   Defendant  rejoins  and  takes  issue 
on  plaintiff's  replication  No.  3  to  the  sixth  plea.     (2.)  And 
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for  special  rejoinder  to  said  replication  defendant  says,  that 
this  defendant  did  not  make  any  payment  on  said  note  within 
six  years  next  before  the  commencement  of  this  suit. 
(3.)  And  defendant  demurs  to  plaintiff's  replication  No.  2, 
and  for  ground  of  demurrer  says,  Ist,  that  said  replication 
does  not  show  that  this  defendant  made  any  payment  on 
said  note  within  six  years  next  before  the  commencement  of 
this  suit,  or  that  any  payment  was  made  thereon,  at  any  time 
within  six  years  next  before  the  commencement  of  this  suit, 
by  any  other  person  thereunto  authorized  by  this  defendant." 
A  demurrer  was  also  interposed  to  the  4th  and  5th  replica- 
tions, which  was  sustained  by  the  court,  but  the  demurrer  to 
the  2d  was  overruled.  The  defendant  then  took  issue  on  said 
2d  replication,  and  filed  special  rejoinders  thereto,  namely : 
(2.)  That  said  W.  M.  Byrd  died  in  September,  1874;  that 
the  defendant  was,  on  the  26th  October,  1874,  duly  appointed 
as  his  sole  executrix,  and  has  continued  to  be  such  ever 
since;  and  that  on  the  6th  August,  1875,  plaintiff  presented 
said  note  to  defendant  for  payment,  by  filing  the  same  as  a 
claim  against  the  testator's  estate  in  the  Probate  Court  of 
Dallas  county.  (3.)  That  ever  since  the  26th  October, 
1874,  the  defendant  has  been,  and  is  now,  the  sole  executrix 
of  the  will  of  said  Byrd ;  and  that  no  payment  was  made  on 
said  note  within  six  years  next  before  the  commencement  of 
this  suit,  either  by  this  defendant,  or  by  any  other  person 
authorized  by  her.  A  demurrer  was  interposed  by  plaintiff 
to  each  of  these  special  rejoinders,  but  was  overruled ;  and  a 
demurrer  having  also  been  overruled  to  the  seventh  and 
eighth  pleas,  the  judgment-entry  recites  that  the  plaintiff 
"declined  to  plead  further;  and  it  is  therefore  considered  by 
the  court,  tha4  the  defendant  go  hence  discharged,"  &c. 

The  rulings  on  the  pleadings  adverse  to  the  plaintiff,  and 
the  judgment  of  the  court,  are  now  assigned  as  error. 

R.  A.  McClellan,  and  White  &  White,  for  appellant. 
(1.)  If  a  contract  is  founded  on  valuable  consideration,  there 
can  be  no  inquiry,  as  between  the  parties,  into  its  adequacy. 
In  the  absence  of  fraud  or  duress,  parties  sul  juris  are  free 
to  make  their  own  contracts,  and  the  courts  can  not  inquire 
into  the  sufficiency  of  the  consideration  which  induced  them. 
Boiling  v,  Munchus,  65  Ala.  558;  19  Ala.  765;  77  Ala.  554; 
71  Ala.  429;  66  Ala.  151,  160;  1  Chitty  on  Contracts,  28-32; 
1  Parsons  on  Contracts,  463;  5  Pick.  380;  5  Bing.  N.  C. 
577;  1  Mete.  93.     (2.)  The  note  having  been  given  after 
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the  war,  the  word  dollars  means  lawful  money  of  the  United 
States. — 8  Wall.  1 ;  51  Ala.  224.  Parol  evidence  could  not 
be  received  to  show  that  Confederate  money  was  intended; 
and  it  is  too  late  to  set  up  that  defense,  after  admitted  pay- 
ments far  in  excess  of  the  alleged  value  of  that  currency. 
103  U.  S.  193.  Moreover,  the  note  is  supported  by  a  suf- 
ficient consideration,  because  it  was  given  in  settlement  of 
past  dealings  and  transactions  between  the  parties. — 59  Ala. 
535;  81  Ala.  464;  77  Ala.  554,  562.  (3.)  By  the  terms  of 
the  note,  the  principal  was  payable  "on  thirty  days'  notice;" 
and  notice  was  not  given  until  Dec.  8th,  1886.  Until  that 
time  an  action  on  it  would  not  lie,  and  the  statute  of  limita- 
tions did  not  begin  to  run. — Glenn  v,  Semple^   80  Ala.  159; 

1  Add.  Contracts,  406,  407;  Angell  on  Limitations,  113-15; 

2  Parsons  on  Notes,  639-44;  Wood  on  Limitations,  255-63; 
Thorp  V,  Booth,  R.  &  M.  388;  SuUon  v.  Toomer,  7  B.  &  C. 
416;  4  B.  &  Aid.  594;  Clayton  v.  Gosling,  5  B.  &  C.  360; 
54  Md.  548;  2  Daniel  on  Bills,  1215;  3  Rand.  1608;  72  Mo. 
640;  2  Taunt.  323;  8  Dow.  &  R.  347;  4  Harr.  Del.  246; 
7  Wait's  A.  &  D.  252.  No  presumption  of  notice  or  de- 
mand can  be  indulged  from  the  lapse  of  time,  since  the  note 
shows  on  its  face  that  long  time  was  contemplated,  and  the 
maker  might  have  paid  at  any  time  without  demand. 

Pettus  &  Pettus,  contra, — (1.)  The  note  was  payable 
one  day  after  date,  and  bore  interest  from  that  time.  If  the 
interest  had  not  been  paid,  an  action  might  have  been  at 
once  maintained  on  it;  and  the  plaintiff  would  have  been  en- 
titled to  recover  the  entire  debt,  principal  and  interest,  the 
contract  being  one  and  indivisible. — O'Neal  v.  Brown,  21  Ala. 
484;  Railroad  Co,  v,  Henlein,  56  Ala.  573;  Oliver  v.  Holt, 
11  Ala.  574.  (2.)  When  a  note  is  payable  on  demand,  the 
statute  of  limitations  begins  to  run  from  its  date,  and  not 
from  the  time  of  the  demand. — McDonnell  v,  Br,  Bank, 
20  Ala.  312;  Owen  v,  Henderson,  7  Ala.  641;  Wright  v, 
Paine,  62  Ala.  344.  (3.)  If  a  demand  was  necessary  to 
put  the  statute  of  limitations  into  operation,  the  filing  of  the 
note  as  a  claim  against  Byrd's  estate  was  a  sufficient  demand. 
McDowell  V,  Jones,  58  Ala.  35;  Allen  v,  Elliott,  67  Ala. 
436 ;  Pollard  v,  Scears,  28  Ala.  487 ;  Jones  v,  Lightfoot, 
10  Ala.  24.  (4.)  If  a  demand  was  necessary,  it  was  re- 
quired to  be  made  within  a  reasonable  time ;  and  reasonable 
time  means  the  period  allowed  by  the  statute  of  limitations. 
Wright  v.  Paine,  62  Ala.  340;  Codman  v,  Rogers,  10  Pick, 
Vol.  lxxxvii. 
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119;  Bailroad  Co.  v,  Toicnship,  59  Amer.  (36  Kans.)  578. 
(5.)  Confederate  money,  as  a  consideration,  should  be  scaled 
down  to  its  purchasing  power  at  the  time  it  was  collected. 
Emerson  V.  Heard,  81  Ala.  443;  Dickie,  v,  Dickie,  80  Ala. 
57;  Spencev,  Railway  Co.,  79  Ala.  576;  Whiifield  v.  Rid- 
dle, 52  Ala.  467;  Thorington  v.  SrnHh,  8  Wall.  1.  (6.) 
Giving  a  note  for  a  pre-existing  debt  does  not  amount  to 
payment,  and  does  not  change  the  legal  obligation  of  the 
debt— Day  v.  Thompson,  65  Ala.  273;  3  Wall.  37-45; 
12  Peters,  32;  1  Salk.  124.  (7.)  The  consideration  of  a 
note  may  be  impeached  by  plea  (Code,  §§  2667,  2769) ; 
and  when  a  partial  want  of  consideration  is  shown,  a  recov- 
ery is  defeated  pro  tanio. — Holland  v,  Adams,  21  Ala.  680; 
Dickinson  v.  Lewis,  34  Ala.  638;  Kirkpatrick  v.  Henson, 
81  Ala.  470;  Chitty  on  Contracts,  773;  Long  v.  Davis, 
18  Ala.  801;  Chitty  on  Bills,  70-71,  mar.,  and  notes.  (8.) 
In  making  contracts,  parties  sui  juris  are  allowed  to  exercise 
their  own  judgment  and  discretion — to  put  their  own  esti- 
mate upon  the  value  of  the  property,  services,  or  other  thing 
in  reference  to  which  they  are  negotiating.  But  this  princi- 
ple applies  only  to  contracts  founded  on  a  present  or  future 
consideration.  When  the  consideration  is  wholly  past  and 
executed,  and  no  new  consideration  is  added,  the  law  fixes  its 
value,  and  a  recovery  on  a  breach  is  limited  to  that  value. 
This  distinction  is  recognized  by  text-writers,  and  illustrated 
by  numerous  adjudged  cases. — 1  Parsons  on  Contracts, 
472-3;  Whart.  Contracts,  §  514;  2  Chitty  on  Contracts,  71, 
11th  Amer.  ed. ;  2  Amer.  Lead.  Cases,  125-6;  Roscorla  v, 
Thomas,  3  Q.  B.  234. 

CLOPTON,  J.— The  suit,  which  is  brought  by  appellant, 
is  founded  on  a  promissory  note  made  by  the  testator  of  ap- 
pellee, of  which  the  following  is  a  copy: 

"$4,500.  One  day  after  date  I  promise  to  pay  Sarah 
Massie  forty-five  hundred  dollars,  and  will  pay  the  interest 
annually,  punctually,  and  the  principal  on  thirty  days  notice. 

"April  20,  1866.  W.  M.  Byrd." 

The  seventh  and  eighth  special  pleas  allege,  that  in  1863 
and  1864  defendant's  testator,  as  the  agent  of  the  plaintiflE, 
collected  about  forty-five  hundred  dollars,  in  Confederate 
treasury-notes,  and  on  April  20,  1866,  paid  her  three  hun- 
dred dollars,  and  executed  the  note  sued  on,  for  and  in  con- 
sideration of  the  Confederate  treasury-notes  so  collected, 
without  any  other   consideration.     The  pleas  further   aver, 
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that  the  real  value  of  the  treasury-notes  when  collected  was 
one  thousand  dollars,  and  that  payments  exceeding  that 
amount  were  made  on  the  note  dui'ing  the  life-time  of  the 
testator.  The  defense  thus  set  us  is,  want  of  consideration 
as  to  a  part,  and  payment  of  the  balance  of  the  note. 

In  general,  the  consideration  of  a  note  is  open  to  inquiry, 
and  parol  evidence  of  the  actual  consideration  may  be  re- 
ceived for  the  purpose  of  determining  its  legality  or  suffi- 
ciency to  support  the  contract.  The  note  is  evidence  that  it 
was  made  on  sufficient  consideration,  but  it  may  be  impeached 
by  plea. — Code,  188G,  §  2769.  When  the  consideration  of  a 
contract  in  writing  is  divisible — when  two  or  more  distinct 
things  or  matters  enter  into  and  constitute  the  consideration — 
inquiry  may  be  made  as  to  either  one  of  such  things  or  mat- 
ters, for  the  purpose  of  determining  its  sufficiency,  and  a  re- 
covery may  be  had  for  the  part  of  the  contract  supported  by 
sufficient  consideration,  and  defeated  as  to  the  balance.  Hol- 
land V,  Adams^  21  Ala.  680,  and  Diclcerson  v.  Letcis,  34  Ala. 
638,  afford  illustrations  of  this  rule.  Inadequacy  of  consid- 
eration is  not,  of  itself,  a  ground  of  relief  against  a  contract, 
unless  it  is  so  gross  as  to  amount  to  fraud  or  undue  advan- 
tage. Parties  sui  juris  may  determine,  in  making  contracts, 
the  adequacy  of  the  consideration,  and,  if  of  real  value,  it 
need  not  be  adequate  in  order  to  support  a  contract  deliber- 
ately made  with  knowledge  of  the  facts.  In  the  absence  of 
circumstances  of  fraud,  imposition,  or  undue  advantage  or 
influence,  there  can  be  no  inquiry  into,  and  no  adjustment  of 
the  value  of  the  consideration,  if  valuable.  When  such  cir- 
cumstances are  wanting,  and  the  consideration  is  entire  and 
indivisible,  its  extent  and  value  are  not  subjects  of  inquiry 
in  an  action  at  law  to  enforce  the  contract,  for  the  purpose  of 
determining  its  partial  sufficiency,  and  to  defeat  a  propor- 
tional recovery. — Boiling  v.  3Iunchvs,  65  Ala.  558;  1  Pars, 
Contr.  436. 

But  appellee  invokes  the  rule  as  to  a  past  or  executed  con- 
sideration. The  general  rule  is,  that  an  executed  consider- 
ation will  not  support  an  express  promise,  unless  induced  at 
the  instance  or  request  of  the  party  promising,  or  the  past 
transaction  is  of  such  a  nature  that  the  law  will  imply  a 
promise.  When  the  promise  is  implied  from  the  character 
of  the  executed  transaction,  a  subsequent  promise  is  sup- 
ported, and  will  be  enforced,  only  so  far  as  co-extensive  with 
the  amount  or  value  of  the  past  consideration.  If  the  prior 
promise,  whether  express  or  implied,  is  to  pay  a  determinate 
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sum,  or  value,  for  the  definite  ascertainment  of  which  the 
contract  or  the  law  furnished  the  standard,  a  subsequent 
promise  to  pay  a  larger  sum  is  unsupported  by  a  sufficient 
consideration  as  to  the  excess.  But,  when  the  amount  of  a 
past  unliquidated  demand  is  ascertained  and  agreed  on  by 
the  parties,  a  new  promise  to  pay  the  amount  so  ascertained 
is  supported  by  a  sufficient  consideration. 

The  pleas  show  that  the  consideration  of  the  note  is  valu- 
able, and  entire  and  indivisible,  consisting  of  a  liablility  or 
indebtedness  on  account  of  Confederate  treasury-notes  col- 
lected by  the  maker  as  agent  of  the  plaintiff,  which  he  had 
failed  to  pay  over,  or  to  account  for,  until  the  execution  of 
the  note.  The  duty  and  obligation  of  an  agent,  who  col- 
lected Confederate  treasury-notes  during  the  war,  was  to  pay 
them  over  to  his  principal.  On  his  failure  to  do  so,  and 
their  appropriation  to  h'is  own  use,  the  law  did  not.  imply  a 
promise  to  pay  only  their  value  in  the  currency  of  the 
United  States.  There  was  neither  an  express  nor  an  implied 
promise  to  pay  any  determinate  sum  or  value  other  than  their 
face  amount.  The  demand  was  unliquidated  in  respect  to 
the  amount  that  should  be  paid  after  the  close  of  the  war. 
It  is  true  that,  since  then,  the  courts  generally  have  en- 
forced such  contracts  only  to  the  extent  of  their  just  obliga- 
tion, and  that  the  measure  of  recovery  is  the  value  in  lawful 
money  of  the  United  States,  at  the  time  of  making  the  con- 
tract, of  the  Confederate  dollars  agreed  to  be  paid. —  WhU- 
field  r.  Riddle,  52  Ala.  467;  WyaU  v.  Evans,  52  Ala.  285; 
Thorington  v.  Smith,  8  Wall.  1.  But,  these  and  similar  de- 
cisions rest,  not  on  a  partial  want  of  consideration,  but  on  an 
agreement  or  understanding  of  the  parties,  that  the  note  was 
to  be  paid  in  Confederate  dollars.  If  no  such  agreement  or 
understanding  was  proved,  the  amount  of  the  note  was  col- 
lectible.—Coofc  t\  Lillo,  103  U.  S.  792;  Confed,  Note  Case, 
19  Wall.  548.  It  may  be,  had  the  present  action  been 
founded  on  the  original  indebtedness  of  the  defendant's  tes- 
tator, the  plaintiflP  could  have  recovered  only  the  value  of  the 
Confederate  money  collected.  But  when,  after  the  restora- 
tion of  peace,  he  deliberately,  and  with  knowledge  of  the 
facts  and  his  rights,  executed  the  note  sued  on,  payable  in 
lawful  money  of  the  United  States,  he  waived  the  right  to 
limit  plaintiff's  recovery  to  the  value  of  Confederate  money 
in  a  suit  on  the  note.  This  may  often  work  a  hardship,  and 
probably  the  ends  of  justice  would  be  better  accomplished,  if, 
on  any  sound  principle,  the  recovery  could  be   measured  by 
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the  value  of  the  consideration.  But  a  different  rule  would 
open  the  consideration  of  every  contract  in  writing  to  inves- 
tigation and  adjustment  in  exact  proportion  to  its  real  value. 
Trustees  of  How,  Coll.  v.  Turner,  71  Ala.  429. 

The  sixth  plea  of  defendant  sets  up  the  statute  of  limita- 
tions, and  raises  the  question,  at  what  time  did  the  statute 
begin  to  run  against  the  note.  The  language  of  the  statute 
is:  "Civil  suits  must  be  commenced  after  the  cause  of  action 
haa  accrued,  within  the  period  prescribed  in  this  chapter,  and 
not  afterwards."— Code,  187(5,  §  3223.  Under  the  statute, 
the  question  is,  when  did  the  cause  of  action  accrue  on  the 
note?  Counsel  for  the  appellee  insist,  that  the  note  became 
due  and  payable,  by  its  terms,  one  day  after  date,  and  that 
plaintiff  could  then  have  commenced  an  action,  without  any 
demand  being  previously  made.  In  the  construction  of  all 
written  cpntracts,  the  fundamental  rule  is  the  ascertainment 
of  the  intention  and  mutual  understanding  of  the  parties. 
Their  condition,  the  terms  and  nature  of  the  contract,  and 
the  objects  in  view,  all  are  to  be  regarded.  The  substantial 
purpose  and  purport,  as  collected  from  the  entire  instrument, 
will  control  the  separate  parts,  intended  as  the  means  of  its 
accomplishment.  The  note  consists  of  two  promises — one 
to  pay  one  day  after  date ;  the  other,  to  pay  the  interest  an- 
nually, and  the  principal  on  thirty  days  notice.  It  was  given 
about  a  year  after  the  restoration  of  peace,  in  consideration 
of  an  antecedent  indebtedness,  created  by  the  collection  of 
Confederate  notes,  without  claiming  any  reduction.  Consid- 
ering the  circumstances  and  the  language  of  the  note,  it  is 
evident  that  the  parties  intended  and  contemplated  delay, 
probably  long  delay,  in  the  payment  of  the  principal,  but 
annual  payment  of  the  interest.  In  construing  the  note, 
some  effect  should  be  given  to  each  word  and  phrase.  Look- 
ing to  all  the  provisions  of  the  note  and  the  circumstances, 
the  words  "one  day  after  date/'  it  seems,  were  intended  and 
used  to  fix  the  time  from  which  interest  should  begin  to  run, 
and  after  which  the  payee  might,  at  any  time,  give  notice  to 
pay  the  principal ;  and  the  other  provisions  were  intended  to 
qualify  the  general  operation  of  these  words,  and  fix  the 
times  when  the  interest  and  principal  should  be  payable  re- 
spectively. It  is  not  an  unconditional  and  absolute  promise 
to  pay  the  principal  and  interest  one  day  after  date.  This 
construction  accomplishes  the  evident  purpose  of  the  parties, 
and  gives  effect  to  each  part  of  the  note. — Jameson  t\  Jame- 
son, 72  Mo.  640.  As  to  the  principal,  the  note  has  the  same 
Vol.  lxxxvii. 
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effect  and  operation  as  a  note  payable  thii'ty  days  after  de- 
mand or  notice. 

The  authorities  all  concur,  that  a  note  for  the  payment  of 
money  on  demand  becomes  due  insiantcr,  and  a  cause  of  ac- 
tion accrues  thereou  at  once,  and  that  the  statute  of  limita- 
tions begins  to  run  from  that  date. — Oirni  v,  Henderson^ 
7  Ala.  641;  Mobile  Sav,  Bank  r.  McDonald,  83  Ala.  595. 
But  they  somewhat  conflict  as  to  the  time  when  the  limita- 
tion begins  to  run  against  a  note  payable  a  given  number  of 
days  after  demand.  In  Palmer  v,  Palmei\  86  Mich.  487,  it 
was  held,  that  a  cause  of  action  accrues,  for  the  purpose  of 
setting  the  statute  of  limitations  in  motion,  as  soon  as  the 
creditor,  by  his  own  act,  and  in  spite  of  the  debtor,  can  make 
the  demand  payable;  and  that  a  note,  payable  thirty  days 
after  demand,  is  barred  in  six  years  after  the  expiration  of 
thirty  days  from  its  date.  This  case  has  beet  severely  crit- 
icised, as  abrogating  the  contract  of  the  parties,  and  incor- 
porating a  provision  in  the  statute  not  intended  by  the  legis- 
lature. Without  reviewing  them,  we  may  remark  generally, 
that  the  great  weight  of  authority  supports  the  doctrine  that 
on  such  note  a  cause  of  action  does  not  accrue,  and  the  statute 
of  limitations  does  not  begin  to  run,  until  demand  is  made. 
Wood  on  Lim.  ^  118;  Angell  on  Lim.  95;  Rhind  v.  Hynd- 
man,  54  Md.  527,  where  the  authorities  are  cited.  In  Mc- 
Donnell V,  Br,  Bank  at  Mont.,  20  Ala.  313,  the  rule,  that  the 
statute  begins  to  run  against  a  note,  payable  so  many  days 
after  demand,  from  the  demand,  is  stated  with  seeming  ap- 
proval; the  reason  assigned  being,  that  until  that  time  the 
action  does  not  accrue.  We,  therefore,  hold,  that  by  the 
contract  of  the  parties,  a  cause  of  action  did  not  accrue  as  to 
the  principal  of  the  note,  until  notice  was  given  as  provided 
therein. 

Counsel  for  the  appellee  further  insist,  that  if  it  be  held 
that  notice  is  essential  to  the  accrual  of  a  cause  of  action,  it 
should  have  been  given,  and  suit  brought,  within  six  years 
from  the  date  of  the  note.  In  McDonnell  v,  Br,  Bank  of 
Montgomery,  supra,  the  suit  was  against  a  clerk,  for  money 
collected  on  a  judgment.  It  was  held  that,  in  the  absence  of 
a  conversion,  no  action  could  be  maintained  until  the  clerk 
was  in  default  by  refusal  to  pay  on  demand,  and  that  the  stat- 
ute dates  its  commencement  from  the  demand ;  but  it  was 
also  held  that  the  demand  must  be  made  within  a  reasonable 
time  after  the  collection  of  the  money.  In  Wright  v,  Paine, 
62  Ala,  340,  which  was  a  suit  to  recover  money  deposited,  it 
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was  held  that  a  demand  was  a  condition  precedent  to  the  ac- 
tion; but  it  is  said:  "When  a  demand  is  essential,  as  a  con- 
dition precedent  to  an  action,  it  must  be  made  in  a  reason- 
able time.  .  The  demand  was  made,  and  nearly 
six  years  is  permitted  to  elapse,  the  death  of  Winston  inter- 
vening, before  suit  is  brought,  and  no  explanation  of  this 
delay  is  aflEorded.  It  would  be  a  dangerous  precedent;  it 
would  endanger  the  estates  of  the  dead;  it  would  render  the 
rights  of  the  living  uncertain  and  insecure;  it  would  open 
the  door  for  the  introduction  of  stale  demands,  which,  it  has 
been  well  said,  have  often  more  cruelty  than  justice  in  them ; 
and  it  would  be  violative  of  the  policy  of  the  statute  of  lim- 
itations, and  defeat  the  purposes  it  was  intended  to  accom- 
plish, if,  without  an  explanation  of  the  long  delay  in  making 
demand,  and  the  unwarrantable  delay  in  bringing  suit,  after 
the  fruitless  demand,  until  Winston  [the  bailee]  was  dead, 
the  statute  was  held  not  a  bar." 

From  these  cases,  the  following  principles  maybe  deduced: 
(1.)  When  a  demand  is  a  condition  precedent  to  a  cause  of 
action,  the  statute  of  limitations  does  not  begin  to  run  until 
demand  is  made.  (2.)  But,  in  such  case,  the  demand  must 
be  made  in  a  reasonable  time.  (3.)  Delay  in  making  the 
demand,  and  bringing  suit  within  such  period,  may  be  ex- 
plained and  excused.  It  will  be  observed  that,  in  none  of 
these  cases,  was  a  delay  in  making  the  demand  contemplated 
or  intended ;  and  in  Palmer  v.  Palmer^  supra,  where  it  was 
held  that  the  limitation  begins  to  run  at  the  expiration  of 
thirty  days  from  the  date  of  the  note,  it  is  said:  *'It  may  be 
otherwise,  possibly,  where  delay  is  contemplated  by  the  ex- 
press terms  of  the  contract,  and  where  a  speedy  demand 
would  manifestly  violate  its  intent."  In  Glenn  v.  Semple^ 
80  Ala.  159,  the  rule  was  applied,  that  when  money  is  to 
be  paid,  or  a  thing  is  to  be  done,  on  the  happening  of  a  con- 
tingency or  uncertain  event,  no  cause  of  action  accrues,  and 
the  limitation  does  not  run,  until  the  contingency  happens, 
or  the  event  takes  place.  It  was  held,  that  when  the  terms 
of  subscription  to  the  capital  stock  of  a  corporation  bind  the 
subscribers  to  pay  **in  such  installments  as  may  be  called  for 
by  said  company,"  a  cause  of  action  does  not  accrue,  and  the 
statute  does  not  commence  to  run,  until  a  call  is  made  by  the 
company,  or  an  assessment  and  call  is  made  by  the  decree  of 
a  court  having  jurisdiction.  Parties  may  make  their  own 
contracts,  and  may  agree  upon  a  long  or  short  credit,  or  upon 
a  given  number   of   days  or   mouths  after   demand.     The 
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statute  of  limitations  was  not  intended  to  abrogate  these 
rights,  or  to  prevent  parties  from  agreeing  upon  a  term  of 
credit  however  long.  The  decisions  of  this  court  recognize 
an  obvious  distinction  between  cases  where  a  demand  is 
essential  to  a  cause  of  action,  and  no  delay  in  making  the 
demand  is  contemplated,  and  where  delay  is  contemplated 
and  intended.  In  none  of  them  is  it  held,  that  when  a  de- 
mand is  a  condition  precedent  to  bringing  an  action,  it  must 
be  made  and  suit  brought  within  the  period  prescribed  by 
the  statute  of  limitations.  Whether  or  not  the  action  is 
barred,  is  made  dependent  on  the  particular  circumstances 
of  the  case,  without  attempting  to  define  or  declare,  inflexi- 
bly, what  is  a  reasonable  time,  in  which  the  demand  must  be 
made.     In  a  court  of  law,  this  is  a  question  for  the  jury. 

Fully  appreciating  the  beneficial  policy  of  the  statute  of 
limitations,  having  for  its  purpose  the  discouragement  of 
stale  demands,  the  security  of  repose  and  quiet,  and  the  pro- 
tection of  parties  from  unjust  and  oppressive  litigation,  when 
the  circumstances  of  the  transaction  and  the  injustice  of  the 
claim  can  not  be  shown  because  of  the  lapse  of  time,  we  re- 
alize the  importance  and  necessity  of  some  rule,  which  will 
avail,  even  in  cases  where  long  delay  may  be  contemplated  or 
intended,  to  accomplish  the  purposes  of  the  statute,  and  pro- 
mote its  policy,  without  infringing  the  contract  of  the  par- 
ties, or  extending  the  statute  beyond  its  terms  liberally  con- 
strued. While  the  rule  in  equity,  in  respect  to  stale  demands 
and  the  assertion  of  claims,  which  is  applied  in  the  cases 
cited,  may  not  be  strictly  applicable  in  a  court  of  law,  which 
is  governed  alone  by  the  provisions  of  the  statute  of  limita- 
tions; "courts  of  law  will  presume  a  demand  from  the  lapse 
of  time,  especially  when  the  circumstances  render  it  improba- 
ble that  it  should  be  neglected." — Wood  on  Lim.  §  125.  On 
this  presumption  a  consistent  rule  may  be  predicated. 

The  note  sued  on  was  made  in  April,  1866,  and  it  is  averred 
in  the  replications  to  the  plea  of  the  statute  of  limitations, 
that  notice  was  not  given  until  December,  1886,  after  the 
lapse  of  more  than  twenty  years.  The  maker  died  in  1874; 
but  partial  payments  were  made  by  him  to  1873.  The  note 
was  filed  as  a  claim  against  the  estate,  within  the  time  the 
statute  requires  claims  against  the  estates  of  deceased  per- 
sons to  be  presented.  The  purpose  of  this  is  to  require  and 
promote  the  speedy  settlement  of  estates.  The  delay  of  giv- 
ing notice,  contemplated  by  the  parties,  evidently  terminated 
with  the  death  of   the  maker.     The  circumstances  render  it 
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improbable  that  giving  the  notice  would  be  thereafter  neg- 
lected. Considering  the  long  period  the  note  was  permitted 
to  run,  the  termination  of  the  contemplated  delay  by  the 
intervening  death  of  the  maker,  the  policy  of  the  statute  of 
limitations,  and  the  purpose  of  requiring  the  presentation 
of  claims,  and  the  actual  presentation  of  the  note  as  a  claim 
against  the  estate  of  the  deceased  ipaker,  we  are  of  opinion, 
without  attempting  to  establish  an  inflexible  rule,  applicable 
to  all  cases,  that  under  the  circumstances  of  this  case,  a  court 
of  law  will  presume  that  a  demand  was  made  within  the  stat- 
utory period  for  the  presentation  of  claims  against  the  estates 
of  deceased  persons.  An  analogous  rule  was  held  in  Keith- 
ler  i\  Foster,  22  Ohio  St.  27.  It  is  said:  *'Since  then  it  is 
settled  in  this  State,  that  the  statute  begins  to  run  in  cases 
like  this  from  the  time  of  demand,  it  would  be  but  reason- 
able to  hold,  in  the  absence  of  other  special  circumstances, 
where  no  demand  is  shown  to  have  been  made  within  the 
statutory  period  for  bringing  the  action,  that  for  the  purpose 
of  setting  the  statute  in  operation,  a  demand  will  be  pre- 
sumed at  the  expiration  of  that  period  from  which  the  stat- 
ute will  begin  to  run."  This  seems  to  be  a  reasonable  and 
logical  rule,  which  meets  the  requirements  of  the  law  in 
both  classes  of  cases,  where  delay  is  and  is  not  contemplated 
or  intended,  and  does  no  violence  to  the  contract  of  the  par- 
ties, nor  unduly  extends  the  statute  of  limiteitions.  On  this 
presumption,  the  application  of  the  rule  in  equity,  as  made 
in  Wright  v,  Paine,  supra,  may  be  rested,  and  all  the  cases 
harmonized,  without  disturbing  the  former  rulings.  The 
presumption  may  be  overcome ;  but,  in  order  to  overcome  its 
force,  and  arrest  the  running  of  the  statute,  circumstances 
must  be  shown  sufficient  to  explain  and  excuse  delay  in  the 
assertion  of  claims,  that  would  otherwise  be  deemed  stale. 
Mere  proof  that  demand  was  made  in  fact  at  a  time  later  than 
that  at  which  the  law  presumes  a  demand,  is  of  itself  insuf- 
ficient. • 

The  second  replication  of  plaintiff,  as  amended,  alleges 
facts  which  are  intended  as  an  explanation  or  excuse  for  the 
delay  in  giving  notice.  The  court  overruled  a  demurrer  to 
this  replication,  and  hence  its  sufficiency  is  not  a  question  for 
our  consideration.  There  was  no  error  in  sustaining  the  de- 
murrer to  the  fourth  and  fifth  replications.  Plaintiff's 
demurrer  to  defendant's  second  and  third  rejoinder  to  the 
second  replication  should  have  been  sustained.  The  third 
replication  alleges  that  partial  payments  were  made  on  the 
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note  by  the  defendant's  testator  to  November,  1873,  and  by 
the  defendant,  as  executrix,  to  December,  1885.  The  de- 
fendant joined  issue  on  this  replication,  and  for  a  special 
rejoinder  averred  that  she  did  not  make  any  payments  on 
the  note  at  any  time  within  six  years  next  before  the  com- 
mencement of  the  suit.  As  the  replication  alleges  that  such 
payments  were  made,  and  the  rejoinder  that  they  were  not 
made,  there  was  a  sufficient  joinder  on  an  issue  of  fact. 
Under  our  system  of  pleading,  as  provided  and  regulated  by 
the  Code,  and  the  forms  of  pleas  established,  a  formal 
simililer  in  such  case  is  unnecessary.  These  conclusions 
render  unnecessary  a  decision  of  the  other  questions  argued 
by  counsel. 
Eeversed  and  remanded. 

McClellan,  J.,  not  sitting,  having  been  of  counsel. 


Jackson  v.  Ho^well. 

Bill  in  Eqxnty  between  Distrihuiees,  Widow  and  Adminis- 
traior,  for  Disiribuiiati^  Allotment  of  Dower,  and  Settle- 
ment, 

1.  Decedent*  8  estate;  premature  filing  of  hill  for  distribution, — A  bill  filed 
by  the  distributees  of  a  decedent's  estate,  within  eight  months  after  the 
prant  of  letters  of  adminiatralion,  against  the  administrator  and  the 
widow,  alleging  that  the  decedent  left  no  dpbts,  and  that  the  funeral  ex- 
penses and  other  charges  have  been  paid  off  by  the  parties  interested 
in  the  estate,  and  praying  a  distribution  and  settlement,  is  prematurely 
filed. 

2.  Homestead  exemption  to  surriiing  widow;  sufficiency  of  averments 
of  bill. — Where  the  bill,  filed  by  distributees  against  the  administrator 
and  the  widow,  prayinpr  (among  other  thinjrs)  a  sale  of  lands  for  parti- 
tion and  distribution,  alleges  that  the  decedent's  homestead  was  on  a 
tract  of  land  containing  forty  acres,  of  value  more  than  $2,000;  **that 
the  dwelling-house  and  outhouses,  with  other  improvements  on  said 
tract  of  land,  are  of  such  character,  quality  and  value,  as  well  as  struc- 
ture, that  the  dower  of  the  said  Eliza  [widow]  can  not  be  carved  out  of 
said  tract  and  the  improvemenis  thereon,  and  assigned  by  metes  and 
bounds  to  her,  and  it  is  necessary  to  sell  said  property  in  order  to  alB- 
sign  the  dower  interest  tn  her;"  not  stating  the  value  of  the  dwelling 
with  the  gronnds  immediately  connected  with  it,  nor  the  value  of  the 
other  portions  of  the  tract,  and  neither  negativing  nor  alleging  the  own- 
ership of  any  other  lands  (except  an  adjoining  tract  containing  about 
thirty  acres)", — the  necessity  for  a  sale  is  not  shown,  the  right  of  home- 
stead or  substitutionary  exemption  of  other  lands  (Code,  J  2644)  not  be- 
ing negatived. 
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3.  Homestead  and  substitutionary  exemption, — When  the  decedent's 
homestead,  reduced  to  the  lowest  possible  area,  still  exceeds  $2,000  in 
value,  the  widow  has  a  ri^ht  to  select  other  lands  in  lieu  thereof  (Code, 
^  2544),  and  she  may  select  lands  of  less  value  than  $2,000. 

4.  Undue  influence  in  promr in fj  conveyance;  averment  of . — Undue  in- 
fluence, such  as  will  operate  to  sot  aside  a  conveyance,  must  be  suffi- 
cient to  overcome  the  jjrantor's  will ;  and  an  allciration  in  a  bill  seekin<^ 
to  set  aside  the  conveyance,  that  the  jrrantor,  **when  he  was  very  fee- 
ble both  in  mind  and  body,  was  persuaded  and  induced,  through  some 
undue  and  improper  influence  unknown  to  complainants,  to  execute  said 
instrument, *'  without  more,  is  not  sufiicient  to  iinpeach  it. 

5.  Bill  of  sale  as  testamentary  paper. — A  written  instrument,  in  the 
form  of  a  bill  of  sale  of  personal  propertv,  which  recites  a  consi-lera- 
tion  of  $.500  in  hand  paid,  but  is  never  delivered,  the  words  beinj?  added  : 
'•This  bill  of  sale  to  be  placed  in  the  hands  of  W.  A.  P.,  to  be  delivered 
to  the  parties  mentioned  in  the  event  of  my  death,'*  is  a  testamentary 
paper,  and  can  only  take  efll'ect  as  a  will. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  2r)th  July,  1888,  by 
Mrs.  Emily  E.  Jackson  and  her  three  sisters,  married  wo- 
men and  daughters  of  Wm.  H.  Rowell,  deceased,  against 
their  mother,  Mrs.  Eliza  C.  Rowell,  their  brother,  Wm.  H. 
Rowell,  Jr.,  and  Joseph  Espalla  as  administrator  of  said  de- 
cedent's estate;  and  sought  principally  the  removal  of  the 
administration,  and  a  settlement  and  distribution  of  the  es- 
tate. The  decedent  died,  intestate,  on  the  15th  April,  1887, 
and  letters  of  administration  on  his  estate  were  granted,  on 
the  17th  December,  1887,  to  said  Espalla;  and  the  bill  al- 
leged that  there  were  no  debts  against  his  estate,  and  that  his 
funeral  expenses  had  been  paid  ''by  those  interested  in  the 
estate."  Al  the  time  of  his  death,  the  decedent  was  seized 
and  possessed  of  a  tract  of  land  containing  forty  acres,  on 
which  his  dwelling-house  was  situated,  and  which,  with  an 
adjoining  tract  containing  about  thirty-three  acres,  consti- 
tute his  homestead,  and  was  cultivated  by  him  as  a  truck- 
garden.  The  bill  alleged  that  the  smaller  tract  was  worth 
about  $10  per  acre,  but  there  was  no  averment  as  to  the 
value  of  the  larger  tract,  except  that  it  largely  exceeded 
$2,000.  The  original  bill  alleged  that  the  larger  tract  was  the 
homestead  of  the  decedent  at  the  time  of  his  death,  while  an 
amendment  allecjed  that  the  two  tracts  together  constituted 
the  homestead.  The  bill  alleged,  also,  that  tlie  widow  and 
son  had  gathered  and  sold  the  crops  growing  on  the  lands  at 
the  time  of  decedent's  death ;  and  it  sought  to  hold  them 
accountable  for  the  proceeds  tliereof,  as  well  as  for  the  other 
rents  and  profits  of  thp  lands  during  their  continued  posses- 
sion.    The  bill  alleged  that  the  widow's  dower  in  the  lands 
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could  not  be  assigned  by  metes  and  bounds,  and  prayed  a 
sale  for  partition  and  distribution. 

On  the  6th  April,  1887,  the  decedent  and  his  wife  joined 
in  a  conveyance  of  the  smaller  tract  of  land  to  their  son, 
said  Wm.  H.  Eowell,  Jr.,  on  the  recited  consideration  of 
82,600  in  hand  paid;  and  on  the  same  day  the  son  re-con- 
veyed a  half  interest  in  the  property  to  his  mother  for  life. 
The  conveyance  to  the  son,  made  "Exhibit  B,"  was  acknowl- 
edged by  the  grantor  and  his  'vife,  but  there  was  no  privy 
examination  of  the  wife ;  and  the  bill  sought  to  set  it  aside, 
on  the  grounds  (1)  that  it  was  procured  by  undue  influence; 
(2)  that  it  was  without  consideration,  and  (3)  that  it  was  not 
valid  as  an  alienation  of  a  part  of  the  homestead.  On  the 
same  day,  April  6th,  1887,  another  instrument  was  executed 
by  the  decedent,  or  in  his  name,  in  the  form  of  a  bill  of  sale 
to  Wm.  H.  Rowell,  Jr.  and  his  wife,  of  all  farming  utensils, 
horses,  mules,  furniture,  &c.,  on  the  recited  consideration  of 
SoOO  in  hand  paid.  This  instrument,  made  "Exhibit  D"  to 
the  bill,  was  attested  by  two  witnesses,  and  to  it  was  ap- 
pended the  name  of  the  decedent,  "/>er  Sam  McOlliphant ;" 
and  at  the  foot  these  words  were  written:  "This  bill  of  sale 
to  be  placed  in  Wm.  A.  Pollard's  hands,  to  be  delivered  lo 
the  parties  mentioned  in  the  event  of  my  death."  The  bill 
insisted  that  this  instrument,  if  effectual  for  any  purpose, 
was  testamentary,  and  had  never  been  admitted  to  probate, 
and  sought  to  hold  the  said  defendant  liable  for  the  prop- 
erty, or,  if  it  should  be  valid  as  a  gift,  then  to  charge  him 
with  its  value  as  an  advancement. 

The  chancellor  sustained  a  demurrur  to  the  bill,  on  sev- 
eral grounds,  and  his  decree  is  now  assigned  as  error. 

W.  E.  Richardson,  and  H.  Chamberlain,  for  appellant. 

D.  C.  &  W.  S.  Anderson,  contra, 

STONE,  C.  J. — It  is  not  our  intention  to  declare  that  a 
bill  will  in  no  case  lie,  where  its  objects  are  substantially 
such  as  are  set  forth  and  prayed  iu  the  present  bill.  There 
are  cases  in  which  the  varying  rights  and  methods  of  relief 
so  connect  and  complicate  the  subjects-matter,  as  that  only 
courts  of  chancery  can  render  adequate  and  coYnplete  relief. 
Handley  r.  HrJUn,  84  Ala.  600;  Marshall  v,  Marshall, 
86  Ala.  383;  s.  c,  5  So.  Rep.  475. 

The  bill  in  this  case  alleges  that  Rowell,  the  decedent, 
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died  in  April,  1887,  and  that  Espalla  was  appointed  admin- 
istrator of  the  estate  in  December,  1887.  This  bill  was 
filed  in  less  than  eight  months  after  Espalla's  appointment, 
and  seeks,  in  effect,  to  take  the  administration  out  of  his 
hands,  and  transfer  it  to  the  Chancery  Court;  and  there,  by 
a  sale  and  division  of  the  property,  to  have  a  settlement  of 
the  estate.  It  charges  against  the  administrator  that  he  has 
returned  no  inventory  to  the  coui-t,  and  that  he  has  not  taken 
possession  of  the  personal  property  of  decedent.  These, 
under  some  circumstances,  would  be  grounds  for  the  removal 
of  the  administrator. 

As  an  excuse,  as  we  suppose,  for  filing  the  bill  so  early, 
the  bill  charges,  "upon  information  and  belief,  that  the  said 
William  H.  Rowell,  deceased,  left  no  debts  at  all,  and  that 
there  were  no  claims  against  the  estate  of  said  William  H. 
Rowell,  deceased,  save  his  funeral  expenses,  and  they  have 
been,  paid  oflF  by  those  interested  in  the  estate.  Complain- 
ants show  further,  that  no  claims  at  all  have  been  presented 
to  said  administrator  against  said  estate  of  William  H.  Row- 
ell, deceased."  Eighteen  months  are  allowed  after  adminis- 
tration is  granted,  for  presenting  or  filiijg  claims  against  de- 
cedents' estates;  and  a  settlement  can  not  be  enforced  until 
after  the  expiration  of  eighteen  months  (Code  of  1886, 
§§  2134,  2192),  unless  the  executor  or  administrator  becomes 
satisfied  before  that  time  that  the  estate  is  solvent,  and  so 
reports;  in  which  event,  he  may  '^obtain  an  order  of  distri- 
bution as  to  the  whole,  or  any  part  of  the  property." — Code 
of  1880,  ^  2191.  The  bill  does  not  make  a  case  for  coercive 
distribution,  and  was  prematurely  filed. 

The  bill  alleges  that  the  decedent's  homestead,  at  the  time 
of  his  death,  was  on  a  forty-acre  tract  of  land,  and  describes 
the  tract  by  initial  points,  bearings  and  distances.  There 
was  and  is  a  surviving  widow.  It  charges  "tliat  said  home- 
stead .  exceeds  by  a  large  sum  the  sum  of  two 
thousand  dollars  in  value.  The  complainants 
charge  that  the  dwelling-house  and  out-houses,  and  other 
improvements  on  the  said  tract  of  land,  are  of  such  a  char- 
acter, quality  and  value,  as  well  as  structure,  that  the  dower 
of  said  Eliza  C.  Rowell  (the  widow)  can  not  be  carved  out 
of  said  tract  and  the  improvements  thereon,  and  assigned  by 
metes  and  bounds  to  said  Eliza  C.  Rowell,  and  complainants 
charge  that  it  is  necessary  to  sell  said  property, 
in  order  to  assign  the  dower  interest  to  said  widow."  The 
bill  alleges  that  the  decedent  died  seized  of  another  detached 
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parcel  of  land  of  thirty-three  acres,  worth  six  hundred  and 
sixty  dollars,  without  houses,  which  was  cultivated  in  com- 
mon with,  and  constituted  a  part  of  the  homestead.  There 
is  no  averment  that  the  decedent  owned  no  other  lands. 

The  frame  of  the  bill,  its  averments  and  prayer,  all  tend 
to  show  that  the  complainants  denied  the  widow's  right  to 
homestead  exemption,  on  the  alleged  ground,  that  it  could 
not  be  so  carved  out  as  not  to  exceed  two  thousand  dollars 
in  value.  The  averments,  looking  to  this  end,  are  mere  con- 
clusions, and  are  insufficient.  They  do  not  set  forth  facts 
to  support  the  conclusion  averred.  The  value  of  the  dwell- 
ing, with  the  grounds  immediately  connected,  should  have 
been  stated ;  for  homestead  can  not  be  refused,  if,  when  re- 
duced to  the  lowest  practicable  area,  it  does  not  exceed  two 
thousand  dollars  in  value. — Code  of  1886,  §  2543i  And  so, 
the  value  of  the  lands  not  covered  by  the  dwelling  should 
have  been  stated ;  so  as  to  show  whether  exemption  in  lieu 
of  homestead  can  or  can  not  be  selected  and  allotted. — Code 
of  1886,  §  2544.  And  it  would  be  no  bar  to  this  right  of 
substitutionary  selection,  that  the  other  real  estate  selected 
is  worth  less  than  two  thousand  dollars.  The  greater  right 
obviously  includes  the  lesser.  The  averment,  that  the  forty 
acres,  with  its  improvements,  was  worth  more  than  two 
thousand  dollars,  was  and  is  not  explicit  enough  to  deny 
to  the  widow  her  right  of  homestead. 

Nor  does  the  fact,  if  it  be  a  fact,  that  the  house  was  Mr. 
Rowell's  residence  at  the  time  of  his  death,  together  with 
the  ground  it  stands  on,  if  it  exceeded  two  thousand  dollars 
in  value,  preclude  the  widow  from  asserting  claim  in  lieu  of 
homestead,  under  section  2544  of  the  Code.  This,  for  the 
obvious  reason,  that  a  homestead  which  exceeds  two  thousand 
dollars  in  value,  is  not  an  exempt  homestead ;  and  it  is  only 
when  the  homestead  is  exempt,  that  the  widow  is  denied  the 
right  of  selecting  other  lands  in  lieu  of  it.  A  residence  can 
not,  at  one  and  the  same  time,  be  an  exempt  homestead,  so 
as  to  preclude  the  right  of  selection  and  claim  of  other  lands 
in  lieu  of  it,  and  yet,  by  reason  of  excess  in  value,  not  be 
exempt  as  a  homestead,  and  thus  preclude  its  selection  as 
such. 

The  averment  that  the  dower  can  not  be  allotted  by  metes 
and  bounds  is  imperfect,  because  it  does  not  negative  dece- 
dent^s  ownership  of  other  lands. 

The  bill,  among  other  things,  seeks  to  set  aside  an  alleged 
conveyance  of  the  thirty-three  tract  of  land,  made  April  6, 
44 
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1887,  by  William  H.  Kowell,  Sr.,  and  wife,  to  William  H. 
Eowell,  Jr.  That  part  of  the  bill  which  assails  this  con- 
veyance, because  it  was  insufficiently  acknowledged  and  cer- 
tified to  convey  the  homestead,  is  inconsistent  with  the 
averment  that  the  forty-acre  tract  was  the  actual  residence, 
and  was,  itself,  worth  more  than  two  thousand  dollars.  If 
its  value  equalled  or  exceeded  two  thousand  dollars,  the  de- 
tached thirty-three  acres  could  not  be  a  part  of  what  the  law 
denominates  the  homestead,  although  it  may  have  been  a 
part  of  the  plantation  used  in  connection  with  the  dwelling- 
house,  in  which  the  husband  resided  next  before  his  death, 
and,  therefore,  subject  to  the  widow's  right  of  quarantine 
occupancy.— Code  of  1886,  §  1900. 

The  bill,  however,  contains  the  following  averment:  "Com- 
plainants show  that,  on  the  6th  day  of  April,  1887,  and  a 
short  time  before  he  died,  and  when  the  said  William  H. 
Eowell  was  very  feeble  both  in  mind  and  body,  he  was  per- 
suaded and  induced,  through  some  undue  and  improper  in- 
fluence unknown  to  complainants,  to  execute  the  instrument 
of  which  exhibit  B  [the  deed]  is  a  copy."  This  is  the  en- 
tire charge  of  undue  influence.  It  is  insufficient  Undue 
influence,  to  destroy  the  force  of  a  deed,  must  be  such  as  to 
overcome  the  freedom  of  the  grantor's  will.  And  pleadings, 
to  be  sufficient,  must  aver  the  facts  in  substance,  which 
show  the  domination  of  the  grantor's  will. — Shipman  x\ 
Furyiiss,  ()9  Ala.  555;  Dunlap  v.  Robinson^  28  Ala.  100; 
2  Brick.  Dig.  540,  §  228. 

Whether  the  deed  from  the  elder  to  the  younger  Eowell 
was  with  or  without  consideration,  is  a  question  which  com- 
plainants can  not  raise.  In  this  connection,  they  can  assert 
only  such  rights  as  the  decedent  could  assert,  if  living. 

Exhibit  D,  relating  to  the  personal  property,  can  not  oper- 
ate as  a  deed,  or  bill  of  sale.  The  only  operation  it  can  have 
will  be  as  a  will. 

The  widow,  surviving  her  husband,  affd  having  no  minor 
child,  is  entitled  to  the  exemptions  of.  personal  property 
which  the  statute  provides.— Code  of  1886,  §§  2545-2546. 
The  bill  does  not  sufficiently  aver  to  what  extent,  if  any, 
the  personal  property  exceeded  the  exemptions;  and  hence 
it  must  be  adjudged  insufficient  on  this  question. 

The  decree  of  the  chancellor  is  affirmed. 
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Gilman,  Sou  &  Co.  v.  Jones. 

Trover  for  Conversion  of  Railroad  Bonds. 

1.  Validity  of  contract;  by  what  law  determined. — The  legality  of  an 
agreement  made  in  New  York,  respecting  railroad  bonds  involved  in  a 
pending  suit  in  Alabama,  and  which  is  to  be  carried  into  effect  here, 
•'would  probably  be  governed  by  the  laws  of  Alabama,**  and  it  is  so 
considered  in  this  case. 

2.  Champerty  and  maintenance. — The  whole  doctrine  of  maintenance, 
as  at  common  law,  "has  been  so  modilBed  in  recent  times  as  to  confine 
it  to  strangers  who,  having  no  valuable  interest  in  a  suit,  pragmatically 
interfere  in  it  for  the  improper  purpose  of  stirring  up  litigation  and 
strife;**  and  champerty,  which  is  a  species  of  maintenance,  "does  not 
exist  in  the  absence  of  this  characteristic.** 

3.  Same;  contract  for  sale  of  bonds  in  suit,  purchaser  agreeina  to  pay 
costs  and  expenses. — A  contract  for  the  sale  of  negotiable  railroad  bonds, 
issued  by  a  corporation  which  has  become  insolvent,  and  whose  assets 
are  being  administered  under  a  creditors'  bill  in  equity,  claims  of 
priority  being  asserted  by  difft»rent  bondholders,  is  not  champertous, 
although  the  purchaser,  who  is  not  a  party  to  the  suit,  assumes  the 
payment  of  the  costs  and  expenses  incurred  in  the  future  litigation 
respecting  the  bonds,  when  it  further  appears  that  he  was  largely  in- 
terested in  another  intersecting  railroad,  and  was  endeavoring  to  effect 
for  it  a  lease  of  a  part  of  the  road  of  the  insolvent  corporation,  which 
could  not  be  accomplished  on  account  of  the  dissent  of  the  selling  bond- 
holder.    (Stone,  C.  J.  dissenting.) 

4.  Construction  of  contract  for  sale  of  railroad  bondSf  at  price  depend- 
ent on  contingency. — Under  a  contract  for  the  sale  of  certain  oonds  issued 
by  an  insolvent  railroad  corporation,  which  are  involved  in  a  pending 
suit  under  a  creditors*  bill,  where  claims  of  priority  are  asserted  by  a 
judgment  creditor  and  by  different  bondholders ;  the  purchaser  pay- 
ing $6,000  in  cash,  and  agreeing  to  pay  the  further  sum  of  $14,000, 
"provided  and  whenever  it  is  finallv  decided  in  said  suit,  or  otherwise, 
that  said  bonds  are  a  superior  lien  to  the  other  bonds  of  said  railroad 
and  to  sai«l  judirment,**  but,  "in  case  such  priority  of  Vnm  shall  not  be 
80  finally  established,  then  said  $6,000  shall  be  deemed  and  taken  as 
full  payment;*'  it  being  finallv  decided  that  said  bonds  were  entitled  to 
a  prior  lien  over  the  judgment  and  the  other  bonds  which  had  been 
filed  in  the  cause  when  the  contract  was  made,  but  other  bondholders, 
whose  claims  were  afterwards  filed,  being  allowed  to  share  in  this 
priority;  M J,  that  the  seller  was  not  entitled  to  recover  the  $14,000, 
the  contingency  on  which  it  was  payable  not  having  happened. 

5.  Error  without  injury  in  ruling  o?i  pleadings. — In  an  action  of 
trover,  if  a  demurrer  to  a  special  count  in  case  is  erroneously  sustained, 
the  error  is  immaterial,  when  the  record  shows  that  the  plaintiff  had 
the  full  benefit  of  the  same  facts  under  the  count  in  trover. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  Thor.  M.  Arrington. 
This  action  was  brought  by  the  surviving  partners  of  the 
late  firm  of  Gilman,  Son   &  Co.,   against  A.  W.  Jones  and 
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D.  S.  Troy,  to  recover  damages  for  the  alleged  conversion  of 
fifty-eight  railroad  bonds;  and  was  commenced  on  the  24th 
December,  1886.  The  bonds  were  issued  by  the  New 
Orleans  &  Selma  Eailroad  Company  and  Immigration  Asso- 
ciation, for  $1,000  each,  negotiable  in  form,  as  shown  more 
particularly  in  the  report  of  the  case  of  Marion  &  Bliss  v, 
N,  O.  &  Selma  Raihcay  Company,  72  Ala.  566,  and  79  Ala. 
595.  The  said  corporation  became  insolvent,  and  a  judg- 
ment for  $17,478.20  was  recovered  against  it  by  E.  M.  Eob- 
ertson,  who  then  filed  a  bill  in  equity  in  the  City  Court  of 
Selma,  against  the  corporation,  T.  H.  Du  Puy,  Oilman,  Sons 
&  Co.,  Morton  &  Bliss,  and  several  other  persons,  bondhold- 
ers and  creditors;  claiming  priority  over  the  bondholders 
and  other  creditors,  and  asking  a  sale  and  distribution  of  the 
assets  of  the  corporation  under  the  decree  of  the  court 
Answers  were  filed  by  Gilman,  Son  &  Co.,  Morton  &  Bliss, 
and  other  creditors,  asserting  their  respective  claims,  and 
other  proceedings  were,  had,  as  shown  by  the  reports  of  the 
case  above  referred  to.  On  the  16th  August,  1879,  while 
said  suit  was  pending  in  the  lower  court,  Gilman,  Son  &  Co. 
sold  their  fifty-eight  bonds  to  said  A.  W.  Jones,  and  depos- 
ited them  in  the  hands  of  said  D.  S.  Troy,  to  be  delivered 
to  Jones  on  the  happening  of  the  contingency  named  in  the 
written  contract  of  sale;  and  on  the  28th  October,  1886, 
after  the  final  decision  of  the  suit,  Troy  delivered  them  to 
Jones,  taking  from  him  a  bond  of  indemnity  against  any 
claim  on  the  part  of  Gilman,  Son  &  Co. 

The  contract  for  the  sale  of  the  bonds  was  made  in  New 
York,  was  reduced  to  writing,  and  signed  by  Gilman,  Son 
&  Co.  as  parties  of  the  first  part,  and  by  said  A.  W.  Jones 
as  party  of  the  second  part.  It  contained  the  following, 
provisions:  (1.)  "The  parties  of  the  first  part  sell,  and  the 
party  of  the  second  part  purchases  from  them,  fifty-eight 
bonds,"  describing  them,  "now  in  the  possession  of  J.  T. 
Holtzclaw  and  D.  S.  Troy,  of  Alabama,  as  custodians,  for 
use  in  the  prosecution  of  a  suit  for  enforcement  of,  or  in- 
volving the  same,  now  pending  in  the  City  Court  of  Selma, 
Alabama."  (2.)  "The  party  of  the  second  part  purchases 
said  bonds  subject  to  all  contingencies  of  the  suit  above  re- 
ferred to,  except  as  herein  specified.  He  pays  $6,000  to  the 
parties  of  the  first  part,  upon  the  execution  of  this  contract, 
the  receipt  of  which  is  hereby  acknowledged ;  and  he  agrees 
to  pay  the  further  sum  of  $14,300  to  them,  provided  and 
whenever  it  is  finally  decided  in  said  suit,  or  otherwise,  that 

Vol.  lxxxvii. 


Digitized  by 


Googk 


1888]  OF  ALABAMA.  693 

[Gilman,  Son  &  Co.  v.  Jones.] 
said  bonds  are  a  superior  lien  to  the  other  bonds  of  said 
railroad  of  the  same  issue,  and  also  to  a  claim  against  said 
corporation  known  as  the  Kobertson  judgment;  such  last 
mentioned  payment  to  be  made  in  cash,  whenever  such  final 
decision  is  made  by  the  proper  authority,  and  upon  delivery 
to  him  also,  or  to  his  assigns,  of  the  said  bonds.  In  case 
such  priority  of  lien  shall  not  be  so  finally  established,  then 
the  $6,000  already  paid  shall  be  deemed  and  taken  as  full 
payment  for  said  bonds,  which  shall  then  be  delivered  to 
him  without  any  further  payment,  except  settlement  of  all 
legal  expenses  hereby  assumed  by  him."  (3. )  "It  is  under- 
stood that  an  arrangement  already  exists  with  said  attorneys, 
by  which  the  said  parties  of  the  first  part  are  to  pay  them 
a  further  sum  of  $250,  and  which  they  hereby  also  agree  to 
pay ;  and  by  which  said  attorneys  are  to  receive  five  per  cent, 
commissions,  in  case  they  do  not  succeed  in  establishing 
such  priority,  or  ten  per  cent,  commissions  in  case  they  do 
succeed  therein;  and  the  party  of  the  second  part  hereby 
agrees  to  settle  with  said  attorneys,  including  all  their  fees 
and  legal  expenses  incurred  and  to  be  incurred,  except  said 
sum  of  $250  to  be  paid  by  the  parties  of  the  first  part." 
(4.)  "The  parties  of  the  first  part  agree  and  consent  that 
the  suit  or  suits  now  pending  may  be  carried  on  in  their 
names  until  final  termination ;  but  said  party  of  the  second 
part  is  to  arrange  with  said  attorneys  and  counsel,  so  as  to 
exonerate  said  parties  of  the  first  part  from  all  further  legal 
liability,  except  as  aforesaid,  by  assuming  their  position  with 
said  attorneys  in  that  respect;  but  the  party  of  the  second 
part  is  to  have  the  control  and  direction  of  the  said  suit  or 
suits,  subject  only  to  the  right  of  the  parties  of  the  first 
part  to  employ  additional  counsel  at  their  own  expense,  if 
they  shall  see  tit  to  do  so,  in  their  own  interest."  ( 5. )  "The 
parties  of  the  first  part,  if  requested  by  the  party  of  the 
second  part,  will  give  instructions  to  the  counsel  employed, 
to  apply  for  the  appointment  of  the  receiver  of  the  property 
of  said  corporation,  as  the  party  of  the  second  part  may  de- 
sire, or  agree  to  a  lease  of  the  same  on  like  request,  and 
will  also  do,  in  and  about  said  suit,  on  his  request,  and  at  his 
expense,  all  and  whatsoever  he  may  reasonably  request  them 
to  do,  in  accordance  with  this  agreement,  for  the  purpose  of 
making  the  sale  [same?]  more  effectual,  or  more  advantage- 
ous to  said  party  of  the  second  part."  (6. )  "A  copy  of  this 
agreement  shall  be  deposited  with  said  D.  S,  Troy,  in  trust, 
with  a  request  that  he  assent  to  its  terms,  and  agree  to  hold 
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the  said  bonds  in  trust  for  the  respective  parties  hereto,  sub- 
ject to  the  present  agreement,  and  to  be  disposed  of  as 
herein  expressed.     In  witness  whereof,"  &c. 

The  original  complaint  contained  only  a  count  in  trover 
for  the  conversion  of  the  bonds,  but  two  special  counts  in 
case  were  added  by  amendment,  each  of  which  set  out  the 
written  contract,  and  claimed  damages  because  Troy  deliv- 
ered the  bonds  to  Jones  in  violation  of  its  terms,  and  without 
payment  to  plaintiff  of  the  $14,300,  as  stipulated  therein. 
The  court  sustained  a  demurrer  to  the  first  special  count, 
and  this  ruling  is  here  assigned  as  error ;  but  it  is  not  nec- 
essary to  set  out  that  count  in  full,  since  this  court  does  not 
consider  its  legal  snjQGiciency.  The  defendants  pleaded  not 
guilty,  and  a  special  plea  alleging  that  the  bonds  were  de- 
livered to  Jones,  after  the  termination  of  the  suit,  in  strict 
compliance  with  the  terms  of  the  contract;  and  issue  was 
joined  on  these  pleas.  On  the  trial,  the  plaintiffs  offered  in 
evidence  the  written  contract,  and  the  final  decree  of  the 
City  Court  of  Selma,  in  accordance  with  the  last  decision 
of  this  court,  as  shown  by  the  report  in  79  Ala.  590.  By 
the  terms  of  this  decree,  as  shown  more  fully  by  the  report 
of  the  case,  it  was  held  that  Gilman,  Son  &  Co.  were  entitled, 
as  bona  fide  holders  for  value,  to  a  priority  of  lien  over  the 
Robertson  judgment,  and  over  the  claims  of  Morton  &  Bliss 
and  other  bondholders ;  but  it  was  further  held  that  Seligman 
&  Co.,  of  New  York,  as  the  holders  of  forty-seven  bonds, 
which  they  had  taken  as  collateral  security  for  a  debt  which, 
with  interest,  amounted  to  about  $30,000,  and  which  they 
had  not  filed  in  said  court  until  after  the  rendition  of  the 
first  decree,  were  also  bona  fide  holders  for  value  to  the 
amount  of  their  secured  debt,  and  -entitled  to  share  in  the 
assets  on  terms  of  equality  with  Gilman,  Son  &  Co.  The 
correspondence  between  the  parties,  prior  to  the  contract  for 
the  sale  of  the  bonds,  was  in  evidence;  and  also  several  let- 
ters written  by  plaintiffs  to  Troy  after  the  final  decision  of 
the  case  by  this  court,  claiming  that  the  decision  was  in  their 
favor,  and  forbidding  him  to  deliver  the  bonds  to  Jones 
without  payment  of  the  $14,300.  Jones  testified  on  behalf 
of  the  defendants,  as  to  the  circumstances  connected  with 
hie  purchase  of  the  bonds,  having  gone  to  New  York  for 
that  purpose  on  the  invitation  of  the  plaintiffs ;  and  stated 
that  he  made  the  purchase  in  the  interest  of  the  owners  of 
the  Selma  &  (V>&ensboro  railroad  (he  being  one  of  them), 
.  which  intersected  the  New  Orleans  &  Selma  road  at  Eliza- 
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betli  Station,  for  the  purpose  of  eflfecting  a  lease  of  the  lat- 
ter road  between  that  point  and  Selma,  thereby  saving  an- 
nually abont  $20,000  to  their  own  road;  the  plaintiffs,  as, 
bondholders,  having  refused  to  sanction  such  lease  pending 
the  suit. 

On  all  the  evidence,  of  which  the  above  is  the  substance, 
the  court  charged  the  jury,  on  request,  that  they  must  find 
for  the  defendants,  if  they  believed  the  evidence.  The 
plaintiffs  excepted  to  this  charge,  and  they  here  assign 
it  as  error. 

Brickell,  Semple  &  Gunter,  for  appellant. — (1.)  The 
contract  for  the  sale  of  the  bonds  is  to  be  tested,  not  by  the 
law  of  New  York,  where  it  was  entered  into,  but  by  the  law 
of  Alabama,  where  the  suit  was  pending,  and  where  perform- 
ance was  to  be  had. — Orellv,  Levy,  16  C.  B.  Eep.  73;  Rich- 
ardson v,  Eowland,  40  Conn.    572;  Kenfucky  v.  Bcissjord, 

6  Hill,  N.  Y.  526;  Greenhood  on  Public  Policy,  398;  U.  S. 
Bankv,  Daniels,  12  Peters,  54;  1  How.  U.  S.  169.  (2.) 
Under  the  laws  of  Alabama,  as  declared  by  repeated  decis- 
ions of  this  court,  the  contract  was  void  for  champerty,  be- 
cause the  purchaser  was  not  a  party  to  the  suit,  and  because 
he  assumed  the  payment  of  the  costs. — Holloway  i\  Low, 

7  Porter,  88;  D^ter  v.  Nelson,  6  Ala.  68;  EllioH  v.  McCleU 
land,  17  Ala.  ^09;  Diunas  v.  Smith,  17  Ala.  305;  Poe  v. 
Davis,  29  Ala.  676;  Ware  t\  Russell,  70  Ala.  174;  Thomj)- 
sonv.  Marshall,  36  Ala.  512.  These  decisions  recognize  the 
doctrine  of  champerty,  and  show  how  far  it  has  been  relaxed 
by  modern  decisions,  or  aflPected  by  statutory  provisions. 
See,  also,  Prosser  v.  Ednnnids,  1  Y.  &  C.  484;  2  Story's 
Equity,  §  1040,  note  G]  6  Hill,  N.  Y.  526;  2  IVIy.  &  K.  140; 
White  &  Tudor^s  L.  C.  Eq.,  vol.  2,  pp.  1632-39.  (3.)  Even 
if  the  contract  be  held  free  from  the  taint  of  champerty, 
Jones  was  not  entitled  to  the  possession  of  the  bonds  until 
he  paid  the  $14,300,  additional  to  the  cash  payment.  By  the 
terms  of  the  decision,  a  superior  lien  for  the  whole  amount 
of  their  bonds  was  declared  in  favor  of  Gilman,  Son  &  Co., 
and  no  one  was  given  a  priority  over  them;  and  though 
Seligman  &  Co.  were  allowed  to  prove,  for  a  part  of  their 
debt,  on  equal  terms  with  them,  it  must  be  noted  that  they 
were  not  parties  to  the  suit  when  this  contract  was  made, 
and  it  is  to  be  presumed  that  the  parties  contracted  in  refer- 
ence to  its  status  at  that  time.  Suppose  Jones  had  realized 
the  full  amount  of  these  bonds  out  of  the  assets,  could  he 
have  refused  to  pay  the  $14,300? 
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E.  W.  Pettus,  and  T.  B.  Eoy,  contra, — (1.)  By  the  laws 
of  New  York,  where  this  contract  was  made,  both  parties 
being  there,  and  where  it  was  executed  (for  the  payment  of 
the  |6,U00  was  all  the  purchaser  had  to  do),  its  validity  can 
not  be  questioned.— &d(7incfc  v.  Sianion^  4  Kernan,  301; 
Peckv.  Briggs,  3  Denio,  107;  Moti  v.  Small,  20  Wen±  212; 
Coughlan  t\  Railroad  Co,,  71  N.  Y.  443.  The  whole  doc- 
trine of  champerty,  as  it  existed  at  common  law,  has  been 
greatly  relaxed  by  modern  judicial  decisions,  both  in  this 
country  and  in  England,  and  modified  by  statutory  provisions. 
Story' Equity,  §  1050;  §  Benj.  Sales,  705-6;  Willianis  v. 
Prothers,  5  Bing.  309;  2  Ap.  Cases,  186;  Fender  v,  Parker, 
11  Mees.  &  W.  675;  McPh(>rson  v.  Cox,  96  U.  S.  404.  The 
essence  of  champerty  is  the  unlawful  intention  of  fomenting 
litigation,  and  it  does  not  exist  where  the  purchaser  has,  or 
honestly  thinks  he  has,  an  interest  in  the  pending  suit, 
whether  in  its  conduct,  its  result,  or  its  subject-matter. 
Vaughanv.  Marable,  64  Ala.  61-7;  Johnston v.  Smith,  70 Ala. 
108;  Thompson  v,  Marshall,  36  Ala.  512;  McCall  v.  Cape- 
hart,  20  Ala.  526;  Ware  v.  Russell,  70  Ala.  179;  Price  v. 
Carney,  75  Ala.  546;  Broughton  v,  Mitchell,  64  Ala.  210; 
Insurance  Co.  v.  Tunstall,  72  Ala.  142.  At  common  law,  a 
chose  in  action  was  not  assignable,  and  this  was  the  chief 
foundation  of  the  law  against  champerty ;  but,  in  Alabama, 
by  statutory  provisions  long  of  force,  any  chose  in  action  is 
assignable,  and  the  assignor  had  a  right  to  sue  in  the  name 
of  the  assignor,  on  giving  indemnity  for  costs,  before  he  was 
allowed  to  sue  in  his  own  name. — Brazier  v.  Tarver,  4  Ala. 
569;  Code,  §^  1762,  2594,  2601.  Choses  in  action  on  which 
suits  are  pending,  are  not  excepted  from  the  operation  of  the 
statute,  and  are  clearly  within  its  spirit  and  policy.  Eail- 
road  bonds,  such  as  these,  are  negotiable  instruments,  and 
are  so  made  on  principles  of  public  policy.  A  pending  suit 
does  not  destroy  their  negotiability. —  Winston  u.  Westfeldt, 
22  Ala.  760.  The  defendant's  interest  in  the  subject-matter 
of  the  suit  is  clearly  shown  by  the  evidence.  (5.)  The  con- 
tract has  been  executed,  and  its  validity  can  not  now  be  as- 
sailed.—ra?//or  V.  Bowers,  1  Q.  B.  D.  291;  103  U.  S.  59; 
Black  V.  Oliver,  1  Ala.  450;  2  Benj.  Sales,  680.  (3.)  Under 
the  terms  of  the  decision,  the  $14,300  never  became 
payable. 

SOMEEVILLE,  J. — The  action  is  one  of  trover  brought 
by  the  appellants  against  the  appellees,  for  the  alleged  con- 
Vol,  lxxxvu. 
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versioD  of  fifty-eight  bonds,  of  one  thousand  dollars  each, 
issued  by  the  New  Orleans  &  Selma  Bailroad  Company. 
There  are  also  two  counts  added  by  way  of  amendment,  in 
case,  based  on  the  alleged  unlawful  use  of  the  bonds,  and  of 
the  decree  of  the  Chancery  Court  in  which  they  were 
merged. 

The  main  point  of  controversy  in  the  case  is,  whether  the 
contract  of  August  16,  1879,  between  the  plaintiflPs,  Oilman, 
Son  &  Co.,  on  one  side,  and  the  defendants,  A.  W.  Jones 
and  D.  S.  Troy,  as  trustee,  on  the  other,  is  void  for  cham- 
pei*iy.  Under  this  agreement,  which  was  made  in  the  State 
of  New  York,  Jones  purchased  from  the  plaintiffs  these  bonds, 
for  which  a  suit,  by  cross-bill,  was  then  pending  in  the  City 
Court  of  Selma,  Alabama,  sitting  in  equity. — Morton  v.  N, 
O.  &  S,  R,  R  Co.,  79  Ala.  590.  They  were  to  be  held  in 
trust  by  the  defendant  Troy,  who  <then  had  custody  of  them 
as  an  attorney  of  the  appellants,  and  were  not  to  be  delivered 
until  the  termination  of  the  suit,  and  the  payment  of  the 
agreed  price.  The  litigation  was  to  be  continued  in  the 
name  of  the  sellers,  and  the  purchaser  was  to  pay  the  attor- 
ney's fees,  and  "legal  expenses  incurred  and  to  be  incurred," 
except  a  retainer  fee  of  two  hundred  and  fifty  dollars  due  by 
the  present  plaintiffs  to  their  attorneys  in  that  suit. 

It  is  shown  that  in  the  State  of  New  York,  where  this 
contract  was  entered  into,  there  was  no  law  of  champerty 
which  would  render  it  illegal.  The  contract,  consequently, 
was  legal,  when  tested  by  the  law  of  that  State. — Sedgicick 
V.  Stanton,  14  N.  Y.  289  \  Thallhimer  v.  Brinket-hoff,  3  Cow. 
623;  s.  c,  15  Amer.  Dec.  308.  But,  as  the  agreement  of 
the  parties  was  to  be  carried  into  effect  in  the  State  of  Ala- 
bama, where  the  suit  was  pending,  the  question  of  its  legality 
would  probably  be  governed  by  the  laws  of  the  latter  State, 
according  to  the  authorities,  and  we  shall  so  consider  it. 
1  Addison,  Contr.  (Amer.  Ed.,  Itforgan),  §  257,  p.  391; 
Grell  V,  Levy,  16  C.  B.  (N.  S.)  73;  Richard  v.  Rowland, 
40  Conn.  565. 

Champerty  is  a  species  of  maintenance,  which  at  common 
law  was  an  indictable  offense.  IVIaintenance  was  an  officious 
intermeddling  in  a  lawsuit  by  a  mere  stranger  without  profit. 
Champerty  involved  the  element  of  compensation  for  such 
unlawful  interference,  by  bargain  for  part  of  the  matter  in 
suit,  or  some  profit  growing  out  of  it,  or,  according  to  some 
of  the  authors,  as  well  also  for  the  whole  of  the  thing  in  dis- 
pute.—1   Hawk.    P.    0.    462-463;  3  Amer.  &  Eng.   Encyc. 
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Law,  68-69;  Holloway  u  Lou^e,  7  Port.  488;  Poe  v,  Davis^ 
29  Ala.  683;  Ware  v,  Russell,  70  Ala.  174.  It  would  ac- 
complish no  good  to  quote  at  length  the  numberless  defini- 
tions of  these  offenses  given  in  the  old  books.  Sir  James 
Stephen,  in  his  Digest  of  Criminal  Law  (note  viii),  alludes 
to  the  vagueness  with  which  these  crimes  are  defined  by  the 
ancient  common-law  writers,  and  discusses  the  reasons  why 
they  have  long  since  become  obsolete.  The  ground  of  their 
origin  is  found  in  the  familiar  principle  stated  by  Lord  Coke: 
"Nothing,"  he  says,  "in  action,  entry  or  re-entry,  can  be 
granted  over ;  for  so,  under  color  thereof,  pretended  titles 
might  be  granted  to  great  men,  whereby  right  might  be  trod- 
den down,  and  the  weak  oppressed." — Co.  Lit.  114a.  It  was 
a  part  of  the  law  of  maintenance,  that  no  chose  in  action^ 
which  included  all  rights  not  reduced  to  possession,  could  be 
assigned  or  transferred.  This  was  on  the  ground,  as  said 
by  Mr.  Chitty,  that  "such  alienations  tended  to  increase 
maintenance  and  litigation,  and  afforded  means  to  powerful 
men  to  purchase  rights  of  action,  and  thereby  enable  them 
to  oppress  indigent  debtors,  whose  original  creditors  would 
not  perhaps  have  sued  them." — Chitty  on  Bills,  *6-*7.  It 
is  common  knowledge,  however,  that  this  rule,  refusing  to 
sanction,  or  give  effect  to  the  assignment  of  choses  in  action, 
was  never  adopted  by  courts  of  equity,  either  in  England  or 
in  this  country,  and  that  courts  of  law,  yielding  to  the  grow- 
ing exactions  of  commerce,  finally  allowed  the  assignees  of 
such  rights  to  maintain  suits  in  the  name  of  their  assignors. 
2  Story's  Eq.  Jur.  §  1050.  Such  assignments  are  now  ex- 
pressly authorized  by  the  statutes  of  this  State. — Code, 
1886,  §§  1762-63,  2594. 

The  peculiar  state  of  society,  out  of  which  such  a  law 
grew,  carried  it  to  the  most  absurd  extremes.  Men  were 
held  indictable  for  aiding  a  litigant  to  find  a  lawyer;  for 
giving  friendly  advice  to  a  neighbor,  as  to  his  legal  rights ; 
for  lending  money  to  a  friend,  to  vindicate  his  known  legal 
rights ;  for  offering  voluntarily  to  testify  in  a  pending  suit, 
and  other  like  offices  of  charity  and  friendship. — 3  Amer. 
<fe  Eng.  Encyc.  Law,  71.  It  is  not  surprising,  therefore, 
that  the  law  on  this  subject  has  gradually  undergone  a  great 
change,  which  is  recognized  universally  by  jurists,  judges 
and  law-writers  everywhere.  This  change  has  been  called 
for  by  the  new  conditions  of  modern  society,  considered  in 
its  varied  relations,  commercial,  political,  and  sociological. 
In  many  of  its  phases,  it  has  been,    both  in  America  and 
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England,  emphatically  discarded,  as  "inapplicable  to  the 
present  condition  of  society,  and  obsolete." — Sedgicick  v. 
Slanton,  14  N.  Y.  289,  296;  Masters  v.  Miller,  4  Term 
R.  320;  ThaUhimer  r,  Brinckerhoff,  3  Cow.  623;  s.  c, 
15  Amer.  Dec.  308;  Richardson  i\  Rowland,  40  Conn.  565; 
2  Whart.  Cr.  L.  (8th  Ed.),  §  1854,  note.  It  is  accordingly 
asserted,  on  high  English  authority,  that  no  one  has  been 
punished  criminally  for  the  ofifense  of  maintenance  or 
champerty  within  the  memory  of  living  man. — 3  Stephen^s 
Hist.  Crim.  Law,  234.  Public  opinion  in  England  has  ad- 
vanced so  far  on  this  subject,  that  the  Criminal  Law  Com- 
missioners many  years  ago  recommended  very  earnestly  that 
the  offenses  of  maintenance  and  champerty  be  abolished, 
observing  of  them,  that  they  "are  relics  of  an  age  when 
courts  of  justice  were  liable  to  intimidation  by  the  rich  and 
powerful  and  their  dependents." — Stephen's  Dig.  Crim. 
Law,  note  viii. 

There  is  much  reason,  it  thus  seems,  for  the  relaxation  of 
the  old  doctrines  pertaining  to  the  subject,  so  that  they  may 
be  adapted  to  the  new  order  of  things  in  the  present  highly 
progressive  and  commercial  age.  Necessity  and  justice 
have,  accordingly,  forced  the  establishment  of  recognized 
exceptions  to  the  doctrine  of  these  offenses.  Among  these 
may  be  enumerated  the  following  instances:  Relationship 
by  blood  or  marriage  will  often* now  justify  parties  in  giving 
each  other  assistance  in  law  suits ;  and  the  relation  of  attor- 
ney and  client ;  or  the  extension  of  charitable  aid  to  the  poor 
and  oppressed  litigant;  and  especially  is  an  interference  in  a 
law  suit  excusable,  when  it  is  by  one  who  has,  or  honestly 
believes  he  has,  a  valuable  interest  in  its  prosecution.  It  is 
especially  with  the  last  mentioned  exception  we  are  concerned 
in  the  present  case,  which,  in  our  judgment,  is  controlled  by  it. 

The  principle  is  thus  generally  stated  in  3  Amer,  &  Eng. 
Encyc.  Law.  p.  76:  "It  has  been  seen  that  the  gist  of  the 
offense  of  maintenance  is,  that  the  interference  is  officious; 
where,  therefore,  a  party  either  has,  or  honestly  believes  he 
has,  an  inierest,  either  in  the  subject-matter  of  the  litiga- 
tion, or  in  the  question  to  be  determined,  he  may  assist  in 
the  prosecution  or  defense  of  the  suit,  either  by  furnishing 
counsel,  or  contributing  to  the  expenses,  and  may,  in  order 
to  strengthen  his  position,  purchase  the  interest  of  another 
party  in  addition  to  his  own.  The  interest  may  be  either 
small  or  great,  certain  or  uncertain,  vested  or  contingent; 
but  it  is  essential  that  it  be  distinct   from  what  he  may  ac- 
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quire  from  the  party  maintained."  In  Thompson  v,  Mar- 
shall, 36  Ala.  504;  s.  c,  76  Amer.  Dec.  328,  this  principle 
was  applied  to  a  case  where  one  co-defendant,  in  a  suit  pend- 
ing to  rescind  a  conveyance  for  fraud,  purchased  the  inter- 
est of  his  co-defendant  in  the  property  in  litigation,  and 
assumed  a  liability  for  his  vendor's  share  of  the  costs  and 
expenses  of  suit.  The  contract  of  purchase  was  held  not 
to  be  champertous,  because  the  interference  was  to  protect 
a  valuable  interest,  and  was  not,  therefore,  either  an  unlaw- 
ful or  officious  intermeddling.  So,  in  McCall  v,  Capehari, 
20  Ala.  521,  where  certain  persons,  erroneously  believing 
that  they  had  an  interest  in  a  piece  of  land  then  in  litigation, 
purchased  the  interest  of  the  defendant,  and  indemnified  him 
against  the  costs  and  damages  of  suit,  the  court  held  the 
transaction  free  from  the  taint  of  champerty,  on  the  ground 
that  the  assistance  was  rendered  by  the  defendants  "under 
the  honest  belief  that  they  were  interested  in  the  result  of 
the  suit,  and  not  for  the  purpose  of  fomenting  litigation." 

The  modem  and  better  definitions  of  champerty  incorpo- 
rate this  idea  fully.  Mr.  Wharton  says:  **Maintenance  is 
support  given  to  a  litigant  in  any  legal  proceeding  in  which 
the  person  giving  the  assistance  has  no  valuable  interest, 
or  in  which  he  assists  for  an  improper  motive." — 2  Whart 
Crim.  Law.  (9th  Ed.),  §  1854.  In  2  Bouvier's  Law  Diet 
(14th  Ed.)  90,  it  is  defined  •to  be  "a  malicious,  or  at  least 
officious  interference,  in  a  suit  in  which  the  offender  has  no 
interest,  to  assist  one  of  the  parties  to  it  against  the  other 
with  money  or  advice  to  prosecute  or  defend  the  action, 
without  any  authority  of  law."  So,  Mr.  Addison  involves 
in  the  definition  the  idea  of  agreeing  to  assist  in  the  prose- 
cution of  a  law  suit,  "in  which  the  party  making  the  agree- 
ment is  in  no  wise  interested,  and  with  which  he  has  no  just 
or  reasonable  ground  for  interference." — 1  Add.  Contr.  256. 
Of  course,  it  is  necessarily  true  that,  if  the  offense  in  ques- 
tion does  not  amount  to  maintenance,  there  can  be  no  cham- 
perty in  it,  because,  as  we  have  said,  champerty  is  but  a  spe- 
cies of  maintenance. — 2  Co.  Inst.  207. 

In  Thallhimerv,  Brinckerhoff,  3  Cow.  623;  8.  c,  15  Amer. 
Dec.  308,  314,  a  leading  and  learned  case  on  the  subject  of 
champerty,  it  is  said,  ''that  any  interest  whatever  in  the  sub- 
ject of  the  suit  is  sufficient  to  exempt  him  who  gives  aid  to 
the  suitor  from  the  charge  of  illegal  assistance."  And  re- 
ferring to  such  interferences,  it  is  said:  "Upon  all  such 
cases  these   laws   were   never  intended  to  operate.     They 
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were  intended  to  prevent  the  interference  of  strangers  having 
no  pretense  of  right  to  the  subject-matter  of  the  suit,  and 
standing  in  no  relation  of  duty  to  the  suitor.  They  were 
intended  to  prevent  traffic  in  doubtful  claims,  and  to  operate 
upon  buyers  of  pretended  rights,  who  had  no  relation  to  the 
suitor,  or  the  subject,  than  as  purchaser  of  the  profits  of 
litigations."  In  Ware  v.  Russell,  70  Ala.  174;  s.  c, 
45  Amer.  Bep.  82,  this  court  sustained  an  agreement  between 
attorney  and  client,  as  free  from  champerty  or  maintenance, 
where  the  defendant  in  attachment,  in  consideration  of  pro- 
fessional services  on  the  part  of  the  assignee,  assigned  to 
his  attorney  the  entire  property  in  litigation,  giving  him  the 
entire  management  and  control  of  the  suit,  and  stipulating 
for  his  own,  the  assignor's,  active  prosecution  of  it.  It  was 
said  by  Brickell,  C.  J. :  *'The  corrupting  element  of  the 
contract  [of  champerty]  is  its  tendency  to  foment  or  pro- 
tract litigation,  its  dependency  for  its  value  upon  the  termi- 
nation of  suits,  and  its  introduction,  to  control  and  manage 
them,  of  parties  icUhoui  other  right  or  interest  than  such  as 
is  derived  from  the  contract."  In  Call  v.  Caleff,  13  Met 
362,  where  two  persons  owned  distinct  rights  to  the  exclu- 
sive use  of  a  patent  in  two  different  places,  near  each  other, 
it  was  held,  that  the  interest  which  each  had  in  maintaining 
the  value  and  profit  of  his  particular  right  would  justify  him 
in  aiding  the  other  to  prosecute  a  suit  for  the  infringement 
of  the  exclusive  right  of  the  latter.  So  it  has  been  held, 
and  is  manifest,  that  any  citizen  may  lawfully  contribute  to 
the  lawful  expenses  of  any  public  criminal  prosecution,  and 
the  act  will  not  subject  him  to  the  charge  of  maintenance. 
Co7n.  V.  Dupuy,  Brightly  (Pa.)  44.  See,  also,  Story  on 
Contr.  §  579;  Parsons  Contr.  *765-*766;  2  Story's  Eq.  Jur. 

§  loso! 

We  may  safely  say  that  the  whole  doctrine  of  maintenance 
has  been  modified  in  recent  times,  so  as  to  confine  it  to 
strangers  who,  having  no  valuable  interest  in  a  suit,  pragmat- 
ically interfere  in  it  for  the  improper  purpose  of  stirring  up 
litigation  and  strife.  And  champerty,  which  is  a  species  of 
maintenance  attended  with  a  bargain  for  a  part  or  the  whole 
of  the  thing  in  dispute,  does  not  exist  in  the  absence  of  this 
characteristic  of  maintenance.  If  the  pecuniary  interest  of 
a  person,  even  though  he  own  no  part  of  the  immediate  sub- 
ject-matter of  the  suit,  be  so  connected  with  it  collaterally  in 
any  way  as  to  be  diminished  or  increased  in  value  by  the 
result  of  such  suit,  we  can  perceive  no   principle  of   public 
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policy  that  ought  to  forbid  such  person  from  taking  proper 
care  that  such  interest  shall  be  properly  protected  in  the 
courts.  The  forfeiture  of  the  charter  of  a  railroad,  for  ex- 
ample, on  the  line  of  which  the  owner  of  a  factory  or  rolling- 
mill  may  have  his  plant,  might  result  in  his  financial  ruin ; 
could  it  be  said,  in  the  light  of  modern  views  on  this  subject, 
that  an  agreement  to  aid  in  preventing  the  forfeiture  would 
be  champertous,  and  as  such  criminal,  because  the  mill- 
owner  held  no  stock  in  the  railroad  company,  nor  was  other- 
wise immediately  interested  in  the  corporate  charter  or  prop- 
erty ?  Interference  in  law  suits,  it  has  been  said,  to  savor 
of  maintenance,  "must  have  some  tendency  to  pervert  the 
cause  of  justice"  {Slanlcy  v.  Jones,  7  Bing.  369),  or  else,  as 
said  by  Blackstone,  "to  pervert  the  remedial  process  of  the 
law  into  an  engine  of  oppression." — 4  Bla.  Com.  135.  These 
elements  of  unlawfulness  are  entirely  wanting  in  the  sup- 
posed case. 

Mr.  Story  asserts,  that  one  "may  purchase  by  assignment 
the  whole  interest  of  another  in  a  contract  or  security,  or 
other  property,  which  is  in  litigation,  provided  there  is  noth- 
ing in  the  contract  which  savors  of  maintenance — that  is, 
provided  he  does  not  undertake  to  pay  any  costs,  or  make 
any  advance  bej/ond  the  mere  support  of  the  exclusive  inter- 
est which  he  has  so  acquired."  And  he  puts  his  conclusion 
upon  the  ground,  that  a  court  of  equity  would,  without 
special  contract,  comjxd  the  assignor  to  permit  his  name  to 
be  used  in  the  suit,  on  the  assignee's  giving  him  indemnity 
for  such  costs.  "Such  indemnity,  and  such  proceedings,  un- 
der such  circumstances,"  he  adds,  "are  not  deemed  mainte- 
nance."— 2  Story's  Eq.  Jur.  ^  1050.  This  seems  to  be  the 
more  correct  and  logical  view,  and  better  compoi*ts  with  the 
necessities  of  modern  commerce,  except  as  to  transactions 
between  client  and  attorney,  which,  by  reason  of  their  pecu- 
liar relations,  ought  perhaps  to  stand  on  a  different  basis 
from  other  contracts  savoring  of  a  maintenous  character. 
Ware  i\  RussM,  70  Ala.  174;  s.  c,  45  Amer.  Eep.  82; 
Elliott  V,  McClellaml  17  Ala.  20().  Although,  by  the  great 
weight  of  modern  authority,  contingent  fees  of  a  legitimate 
character  charged  for  professional  services,  dependent  on  the 
amount  of  recovery,  are  not  deemed  within  the  rules  against 
champerty  and  maintenance. — Thcdlltimer  t\  Brinckerhqff, 
15  Amer.  Dec.  321,  note,  and  cases  cited;  Stanton  v,  Embref/, 
93  U.  S.  548;  BlamMl  v.  Ahem,  144  Mass.  393;  s.  c., 
59  Amer.  Eep  99;   Walher  v.  Cuthbert,  10  Ala.  213,  219. 
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But  we  prefer  to  place  our  decision  in  this  case  upon  the 
broad  ground,  that  the  interest  possessed  by  the  defendant 
Jones  in  the  pending  suit,  involving  the  fate  of  the  Selma  & 
New  Orleans  Bailroad,  was  sufficient  to  rescue  this  transac- 
tion from  the  element  of  officious  intermeddling,  or  prag- 
matical interference  on  his  part.  He  and  his  associates 
owned  another  railroad,  c^ed  the  Selma  &  Greensboro 
Railroad,  which  was  in  operation  between  Akron  and  Marion 
Junction.  The  bed  of  the  road  extended  from  the  latter 
point  to  Elizabeth  Station,  a  point  on  the  New  Orleans  & 
Selma  road ;  and  on  this  portion  of  the  track,  iron  had  for- 
merly been  laid,  but  was  removed  by  the  (Confederate  Gov- 
ernment during  the  late  war.  The  owners  of  the  Selma  & 
Greensboro  road  had  no  access  to  Selma,  except  over  the 
track  of  the  Alabama  Central  Railroad,  and  at  a  very  heavy 
expense,  by  way  of  rental  compensation.  To  avoid  this  ex- 
pense, and  thus  appreciate  the  value  and  increase  the  profits 
of  their  road,  they  formed  the  plan  of  leasing  or  buying  the 
Selma  &  New  Orleans  road,  so  as  to  connect  with  it  at  Eliza- 
beth Station,  and  have  an  open  route  of  their  own  to  Selma. 
Negotiations  were  opened  with  the  trustee  of  the  litigant 
bond-holders,  and  the  bond-holders  themselves,  all  of  whom 
except  Gilman,  Son  &  Co.,  the  plaintiffs  in  this  suit,  gave 
their  consent  to  have  such  lease  to  be  legalized  by  approval 
of  the  Chancery  Court  in  which  the  suit  was  pending.  These 
particular  bonds  were  purchased,  and  the  agreement  of  Au- 
gust 16th,  1879,  entered  into,  in  order  to  consummate  this 
enterprise.  As  stated  by  the  record,  the  purpose  of  Jones 
was  to  enable  him  and  his  associates  ''to  obtain  the  use  of 
the  New  Orleans  &  Selma  Railroad,  to  run  their  cars  over 
from  Elizabeth  Station  to  Selma;  and,  soon  after  such  pur- 
chase, the  proposed  lease  was  made  with  the  approval  of  the 
court,  and  the  Selma  &  Greensboro  road  was  put  in  order 
and  ironed  afresh  to  Elizabeth  Station,  and  used  by  it  to 
run  their  cars  to  the  latter  point,  and  thence  on  the  said 
New  Orleans  &  Selma  Railroad  into  Selma."  It  is  argued 
by  counsel,  with  much  reason,  that  the  interest  which  the 
purchasers  had  in  the  Selma  &  New  Orleans  road — the  one 
in  litigation — was  emphasized  by  the  existing  right  of  the 
Selma  &  Greensboro  road  "to  intersect,  connect  with,  or 
cross"  the  former  road  at  any  point,  and  the  duty  of  each  roa(^ 
to  receive  and  transport  the  cars  of  the  other  without  dela^^ 
or  discrimination,  as  guaranteed  by  law. — Const.  1875,  Art. 
XIV,  §  21;  A,  (?.  S.  E,  R,  Co.  v,  S,  &  N.  R.  R.  Co.,  84  Ala. 
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570.  We  hold  that  these  facts  relieved  the  contract  in  ques- 
tion of  all  taint  of  champerty,  iriespective  of  other  consid- 
erations which  we  do  not  propose  to  discuss. 

There  are  other  grounds,  which,  in  our  opinion,  would 
justify  the  conclusion  reached  by  the  City  Court  adverse  to 
the  plaintiffs,  but  we  need  not  consider  them. 

The  action  of  the  court  in  sustaining  the  demurrer  to  the 
second  count  of  the  complaint  becomes  immaterial,  in  view 
of  the  fact  that  the  plaintiflP,  in  the  trial  of  the  cause,  had  the 
full  benefit  of  the  issues  raised  under  that  count,  under  the 
first  count. 

On  the  remaining  point,  we  entertain  no  doubt.  This  in- 
volves the  right  of  the  plaintiffs  to  recover  the  further  sum 
of  $14,300.00,  additional  to  the  cash  installment  of  $6,000, 
already  paid.  This  sum  was  made  payable  by  the  terms  of 
the  contract  only  contingently,  "whenever  it  is  finally  de- 
cided in  said  suit,  or  otherwise,  that  said  bonds  are  a  superior 
lien  to  the  othe^  bonds  of  said  Railroad  and  Immigration 
Company  of  the  same  issue,"  and  to  what  was  known  as  the 
Robertson  judgment,  which  was  the  busis  of  said  chancery 
suit.  "Superior"  means  higher  in  dignity,  quality,  or  excel- 
lency.— Worcester's  Diet.  Here  it  manifestly  means  prior — 
superior  lien  meaning  prior  lien.  This  is  made  clearer,  if 
possible,  by  a  subsequent  provision  in  the  contract  itself,  that 
"in  case  such  priority  of  lien  shall  not  be  finally  established," 
then  the  six  thousand  dollars  already  paid  shall  be  deemed 
full  payment,  without  any  further  payment,  except  settlement 
of  the  legal  expenses  assumed  by  Jones.  This,  moreover, 
was  the  main  question  in  controversy  in  the  case  to  which 
the  agreement  had  reference,  the  proceedings  in  which  are 
made  a  part  of  the  present  record. — Morion  v,  N,  O.  &  S. 
Railway  Co.,  79  Ala.  590.  The  bonds  of  Gilman,  Son  & 
Co.  were  not  decided  to  be  a  superior  lien  to  all  other  bonds 
of  the  same  issue.  The  record  shows  that  an  equal  priority 
was  accorded  by  the  decree  of  this  court  to  forty-seven  other 
bonds  held  by  Seligman  &  Co.,  as  collateral  security,  for 
which  they  were  allowed  to  prove  on  terms  of  perfect  equal- 
ity with  Gilman,  Son  &  Co.,  as  bona  fide  holders  without 
notice  of  any  infirmity  of  title  in  them.  This  fact  is  fatal 
to  the  contention  of  appellants  on  this  particular  point. 

We  discover  no  error  in  the  judgment  of  the  City  Court, 
either  in  sustaining  the  demurrer  of  appellees  to  the  second 
count  of  the  complaint,  or  in  the  charge  given  the  jury,  to 
find  for  the  defendants  if  they  believed  the  evidence. 

Affirmed. 
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STONE,  C.  J.,  dissenting. — I  do  not  think  Jones  shows 
snch  an  interest  in  the  litigation,  or  snbject-matter  of  the 
snit,  as  relieves  him  of  the  imputation  of  maintenance.  To 
have  that  effect,  I  hold  that  he  must  have  had  a  pecuniary, 
or  property  interest.  Mere  benefit,  or  assistance  to  some 
other  independent  enterprise  he  was  prosecuting,  is  not 
enough.  Few,  if  any,  contracts  would  be  made,  if  the  con- 
tracting parties  did  not  each  believe  they  were  thereby  se- 
curing to  themselves  some  profit,  benefit,  or  pleasure. 


Cofer  V.  Moore. 

Bill  in   Equity  for  Rescission  of  Contract,   on  ground  of 

Fraud. 

1.  Rescission  of  contract  on  ground  of  fraud. — A  court  of  equity  will 
rescind  a  contract  into  which  the  party  complaining  was  induced  to 
enter  by  the  misrepresentation  of  a  material  fact  by  the  other  party, 
on  which  he  might  properly  rely,  and  by  which  he  was  injured ;  as  here, 
where  the  complainant,  a  non-resident,  was  entitled  to  a  half  interest 
in  the  estate  of  his  deceased  grandmother,  which  estate  was  worth  be- 
tween $3,000  and  $4,000,  and  was  induced  to  sell  his  interest  for  $300  to 
a  cousin,  who  was  entitled  to  a  part  of  the  other  half  interest,  and  who 
was  well  acquainted  with  all  the  facts  relating  to  the  estate ;  and  the 
contract  being  rescinded  as  against  the  party  who  procured  it,  a  third 
person  who  was  interested  with  him  in  the  purchase,  but  who  had  no 
part  in  the  fraudulent  misrepresentations,  can  take  no  benefit  under  it. 

Appeal  from  the  Chancery  Court  of  Cullman. 
Heard  before  the  Hon.  Thomas  Cobbs. 

W.  T.  L.  Cofer,  and  J.  W.  Austin,  for  appellants. 

Parker  &  Brown,  contra, 

CLOPTON,  J.— Appellee  seeks  by  the  bill  the  cancella- 
tion of  a  conveyance  of  all  his  right,  title  and  interest  in  and 
to  the  estate  of  Sarah  Moore,  to  appellants,  the  ground  of 
relief  being  that  it  was  obtained  by  fraudulent  misrepresen- 
tations. Sarah  Moore,  who  was  the  grand-mother  of  com- 
plainant, and  of  the  defendant,  George  G.  Markland,  died  in- 
testate in  October,  1886,  being  at  the  time  of  her  death  a 
resident  of  the  county  of  Cullman  in  this  State.  As  heir 
and  distributee,  complainant  is  entitled  to  one  half,  and 
45 
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Markland  and  his  brothers  and  sisters,  seven  in  number,  to 
the  other  half  of  the  estate  of  decedent.  The  charge  of 
fraud  is,  a  misrepresentation  as  to  the  condition  and  value  of 
the  estate,  by  which  complainant  was  induced  to  sacrifice  his 
interest  for  an  inadequate  consideration.  The  equity  of  the 
bill  rests  on  the  general  doctrine,  that  a  party  is  entitled  to 
avoid  a  contract,  into  which  he  has  been  induced  to  enter,  by 
a  misrepresentation  by  the  other  contracting  party,  of  a  fact 
dii-ectly  relating  to  the  subject-matter,  and  material  to  the 
transaction,  upon  which  the  party  to  whom  it  is  addressed 
may  reasonably  rely  and  act.  The  bill  alleges  all  the  ele-, 
ments  essential  to  constitute  a  misrepresentation  fraudulent. 
There  can  be  no  question  as  to  its  equity.  Without  spe- 
cially reviewing  the  evidence,  we  remark,  that  it  satisfacto- 
rily establishes  the  allegations  of  the  bill. 

The  specific  representations  charged  to  have  been  made  by 
Markland  are,  that  Sarah  Moore  had  left  a  small  estate, 
which  consisted  of  a  house  and  lot  in  the  town  of  Cullman, 
and  sixty  or  eighty  acres  of  pine  land,  the  entire  estate  being 
worth  about  one  thousand  dollars;  that  there  was  no  adminis- 
tration on  the  estate,  but  Charles  Albes,. their  uncle,  wanted 
to  be  appointed  administrator;  that  he,  Markland,  had  ap- 
plied for  the  appointment  of  himself,  and  if  Albes  was  ap- 
pointed, the  heirs  would  not  get  anything ;  and  al»o,  that  he 
had  bought  the  interest  of  some  of  the  heirs  for  seventy -five 
dollars  each,  and  proposed  to  give  complainant  three  hun- 
dred dollars  for  his  interest,  as  he  was  entitled  to  one  hall 
This  was  an  aflSrmative  statement  of  existing  facts,  relating 
to  the  subject-matter,  and  material  to  the  transaction,  in  cen- 
tra-distinction to  a  mei:e  expression  of  opinion,  judgment,  or 
expectation. 

Letters  of  administration  had  been  previously  issued  to 
Albes.  Markland  had  made  application  to  the  Probate 
Court,  to  revoke  these  letters,  and  to  grant  the  administra- 
tion to  him.  His  application  was  refused,  January  17, 
1887.  A  few  days  thereafter,  he  left  Alabama,  by  agree- 
ment with  his  co-defendant,  Cofer,  to  go  to  Arkansas,  for  the 
purpose  of  purchasing,  for  the  benefit  of  both,  the  share  of 
complainant  in  the  estate.  On  January  25,  just  eight  days 
afterwards,  he  arrived  in  Arkansas,  where  complainant  re- 
sided, and  had  been  residing  for  several  years.  Immediately 
after  his  arrival  he  had  an  interview  with  complainant,  and 
also  with  his  mother  and  step-father,  at  which  time  he  made 
the  representations  charged.     On  the  following  day  the  trade 
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was  concluded,  and  the  conveyance  executed.  The  repre- 
sentations having  been  prior  to  the  transaction,  and  being  of 
Buch  character  that  the  natural  and  necessary  consequence 
was  to  induce  complainant  to  enter  into  the  contract,  the  pre- 
sumption arises,  that  they  were  made  with  the  design  to  in- 
duce such  action.  But  we  need  not  depend  on  a  presump- 
tion; the  facts  and  circumstances  clearly  show  that  the  pur- 
pose and  design  of  Markland,  in  making  the  statement,  was 
to  induce  complainant  to  sell  his  interest  in  the  estate  for  a 
small  price. 

It  is  evident  from  the  proof,  that  the  estate  consisted  of 
two  hundred  acres  of  land,  a  house  and  lot  in  Cullman,  and 
over  twenty-isight  hundred  dollars  of  solvent  notes,  the  ag- 
gregate value  exceeding  four  thousand  dollars.  Markland, 
in  his  application  to  revoke  the  letters  issued  to  Albes,  which 
was  verified  by  him,  states  that  the  property  of  the  estate 
was  worth  about  three  thousand  dollars.  The  falsity  of  the 
representations,  of  which  Markland  had  actual  and  positive 
knowledge,  is  clearly  shown.  It  is  equally  manifest  that, 
under  the  circumstances,  complainant  was  justified  in  rely- 
ing upon  the  statements,  and  that  they  were  the  immediate 
cause  of  his  entering  into  the  contract  of  sale.  He  was 
ignorant  of  his  grandmother's  death,  and  also  of  the  nature 
and  value  of  her  estate,  until  informed  by  Markland,  who  was 
his  cousin,  and  had  been  in  Alabama  looking  after  the  estate. 
Complainant  had  no  opportunity  to  resort  to  any  means,  or 
make  any  examination,  to  ascertain  the  truth  of  the  state- 
ments. They  were  concerning  facts  of  which  Markland  had 
knowledge,  and  complainant  was  uninformed.  Markland 
having  made  statements,  of  the  untruth  of  which  he  had 
actual  and  positive  knowledge,  and  also  of  complainant's 
ignorance,  the  intent  to  deceive  necessarily  results. — 2  Pom. 
Jur.  §§  876-892. 

The  price  at  which  Markland  purchased  complainant's  in- 
terest was  three  hundred  dollars,  fifty  dollars  to  be  paid  as 
soon  as  it  could  be  sent  by  his  co-defendant  and  co-purchaser, 
and  the  balance  in  thirty,  sixty  and  ninety  days,  not  exceed- 
ing one-fifth  of  the  real  value  of  his  interest.  While  inade- 
quacy of  consideration,  of  itself,  is  not  a  ground  of  relief, 
unless  so  gross  as  to  shock  the  conscience,  when  connected 
with  suspicious  circumstances  or  misrepresentations  of  ma- 
terial facts,  it  affords  a  vehement,  if  not  conclusive  evidence 
of  fraud. 

The  defendant  Gofer,  in  his  testimony,  denies  that  there 
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was  any  agreement  or  understanding  between  him  and  Mark- 
land,  to  resort  to  any  means  or  misrepresentations  to  induce 
complainant  to  sell  his  interest.  On  his  testimony,  which  is 
unimpeached,  and  uncontradicted,  he  must  be  eu^quitted  of 
any  fraudulent  design  or  purpose.  Notwithstanding,  he  can 
obtain  no  advantage  or  benefit  from  the  fraud  of  Markland, 
who  was  his  co-purchaser,  and  represented  him  in  the  trans- 
action. The  burden  of  fraud  passes  to  him,  though  he  may 
be  innocent 

We  concur  in  the  rulings  and  conclusions  of  the  chan- 
cellor. 
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Railroad  Co. 


Action  by  Brakeman  against  Railroad  Company,  for  Dam- 
ages  on  account  of  Personal  Injuries. 

1.  Railroad  bridges  across  public  road  —In  the  construction  of  a 
bridge  across  a  public  road,  it  is  the  duty  of  a  railroad  company  to  place 
the  structure  at  such  an  elevation  that  trains  can  safely  pass  under  it 
with  their  customary  employes ;  yet  it  may  be  placed  below  the  line  of 
absolute  safety,  when  inequality  of  surface,  or  other  hindrance,  occur- 
ring naturally,  or  in  the  proper  construction  or  grade  of  the  railroad 
track,  renders  such  elevation  impossible,  or  would  greatly  incommode 
the  public  in  the  use  of  the  bridge,  or  unduly  increase  the  expense  to 
the  railroad  company ;  but  in  no  case  is  it  permissible  to  erect  the 
bridge  at  an  elevation  so  low  that  brakemen,  while  in  the  discharge  of 
their  duties  on  the  top  of  a  car,  can  not  avoid  danger  by  bending  or 
stooping. 

2.  Same;  statutory  regulations  as  to  blowing  whistle  or  ringing  bell. 
The  statutory  provision  requiring  the  conductor  or  engineer  of  a  moving 
locomotive  or  train  of  cars,  on  approaching  a  public  road  crossing,  to 
blow  the  whistle  or  ring  the  bell  (Code,  §  1144),  is  intended  for  the  pro- 
tection of  persons  who  are  approaching  or  crossing  the  track  of  the 
road,  and  has  no  application  to  a  case  in  which  a  brakeman  sues  for 
personal  injuries,  caused  by  his  being  struck  by  the  bridge  overhead 
while  on  top  of  one  of  the  cars. 

3.  Appliances  and  warning  signals  for  protection  of  employes. — In  the 
use  of  appliances  or  instrumentalities  for  the  protection  of  its  employes, 
when  approaching  a  public  road  crossing  spanned  by  a  bridge  overhead, 
such  as  "whipping  straps/'  a  cautionary  light  on  the  bridge,  Ac,  the 
duty  and  liability  of  a  railroad  company  are  determined  by  utilitv  and 
the  usage  and  custom  of  well-regulated  railroads;  if  many  railroads  ab- 
stain from  their  use,  the  failure  to  use  them  is  not  negligence ;  and  their 
use  by  a  majority  of  railroads  does  not  require  all  railroads  to  use  thein» 
nor  impute  negligence  on  account  of  the  failure  to  use  them. 
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4.  Notice  to  brakeman  of  low  bridge  overhead;  contributory  negligence. 
When  a  brakeman  is  employed  on  a  railroad  with  which  he  is  not  fa- 
miliar, and  is  required,  in  the  performance  of  his  duties,  to  pass  under 
a  low  bridge  spanning  the  track,  which,  though  not  high  enough  to 
allow  him  to  pass  in  an  erect  position  on  top  of  a  car,  is  yet  high  enough 
to  meet  legal  requirements,  it  is  the  duty  of  the  railroad  company  to 
give  him  reasonable  notice  of  the  danger ;  but,  if,  having  been  duly 
notified,  he  fails,  from  inattention,  indifference,  absent-mindedness  or 
forgetfalness,  to  inform  himself  of  the  particular  facts,  or  to  take  the  nec- 
essary steps  to  avoid  injury — ^in  other  words,  if  he  fails  to  exercise  the 
care,  watchfulness  and  caution  which  men  of  ordinary  prudence  would 
exercise  under  the  circumstances — he  is  guilty  of  contributory  negli- 
gence. 

5 .  Sufficiency  of  complaint. — Where  the  complaint  claims  damages  on 
account  of  personal  injuries  sustained  by  a  brakeman  in  the  employ- 
ment of  a  railroad  company,  by  being  struck  by  a  bridge  overhead 
across  a  public  road,  while  on  the  top  of  a  car  in  the  discharge  of  his  du- 
ties, the  complaint  must  aver  that  the  bridge  was  erected  or  maintained 
by  the  railroad  company. 

6.  Error  without  injury  in  ruling  on  pleadings. — The  sustaining  of  a 
demurrer  to  a  special  plea,  if  erroneous,  is  error  without  injury,  when 
the  record  shows  that  the  defendant  had  the  full  benefit  ox  the  same 
defense  under  another  special  plea. 

7.  General  notoriety  as  evidence, — General  notoriety  is  sometimes  ad- 
missible evidence,  as  tending  to  prove  notice  of  a  fact,  when  notice 
thereof  is  material ;  but  never  to  prove  the  existence  of  the  fact  itself. 

8.  Expert  testimony  as  to  railroad  appliances. — ^The  superintendent  of 
a  railroad,  who  has  l)een  employed  ou  railroads  for  nearly  twenty  years, 
as  fireman,  brakeman,  baggage-master,  yard-master,  and  train-master, 
may  give  his  opinion  as  an  expert  as  to  the  value  and  usefulness  of 
"whipping-straps,'*'  or  ropes  pendent  from  above,  as  cautionary  signals 
to  brakemen  when  the  train  is  approaching  a  low  bridge  or  tunnel  over- 
head ;  but  ho  can  not  give  his  opinion  as  to  the  prudent  management  of 
the  defendant's  railroad. 

9.  Contributory  negligence;  burden  of  proof. — Contributory  negl  i  gence , 
when  pleaded  by  itself,  is  an  admission  of  negligence  on  the  part  of  the 
defendant,  but  not  when  interposed  with  the  plea  of  not  guilty. 

10.  Requisites  of  charge  to  jury.— A,  charge  to  the  jury  should,  if  pos- 
sible, be  plain,  simple,  and  easily  understood,  free  from  obscurity,  in- 
volvement, ambiguity,  metaphysical  intricacy,  or  tendency  to  mislead ; 
and  if  objectionable  on  any  of  these  grounds,  it  should  be  refused,  al- 
though, when  closely  analyzed,  it  may  assert  a  correct  legal  proposi- 
tion. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

This  action  was  brought  by  William  G.  Hall,  a  minor 
suing  by  his  next  friend,  against  the  Louisville  &  Nashville 
Railroad  Company,  to  recover  damages  for  personal  injuries 
sustained  by  plaintiflP  while  in  defendant's  employment  as 
brakeman;  and  was  commenced  on  the  28th  Februray,  1888. 
The  accident  occurred  on  the  night  of  October  26th,  1887, 
when  plaintiff,  being  on  the  top  of  one  of  the  cars  in  the 
discharge  of  his  duties  as  brakeman  on  one  of  the  defend- 
ant's freight  trains,  was  struck  by  the  timbers  of  a  bridge 
overhead,  which  spanned  a  public   road  near  Greenville  in 
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Butler  county,  and  was  so  badly  injured  that  it  became  nec- 
essary to  amputate  one  of  his  feet.  The  cause  was  tried  on 
issue  joined  on  the  pleas  of  not  guilty  and  contributory  neg- 
ligence, and  resulted  in  a  verdict  and  judgment  for  plaintiff 
for  $20,000. 

The  complaint  contained  eleven  counts,  but  a  demurrer  was 
sustained  to  the  10th  and  11th  counts.  The  1st  count  al- 
leged that,  at  and  before  the  time  of  the  injury,  the  defend- 
ant corporation  was,  as  a  common  carrier,  operating  a  rail- 
road between  Montgomery  and  Mobile,  which  passed  through 
the  corporate  limits  of  the  town  of  Greenville,  and  crossed 
a  public  street  or  road  a  short  distance  south  of  its  depot  in 
the  town ;  that  the  defendant's  charter  provided  that  the 
company,  "in  the  construction  of  said  road,  shall  not  in  any 
manner  obstruct  any  public  road  now  established,  but  shall 
provide  convenient  passage  for  travel  over  said  road;"  that 
the  railroad  "crossed  said  public  road  south  of  Greenville, 
and  the  passage  provided  for  travel  over  said  road  is  by  a 
bridge  that  crosses  above  said  railroad  track;"  that  the  de- 
fendant's freight  trains  "are  so  arranged  that  they  are 
stopped  by  means  of  brakes,  which  can  only  be  managed  by 
persons  on  the  top  of  the  cars,"  and  for  this  purpose  brake- 
men  are  employed  by  it,  whose  duty  it  is  to  stand  and  walk 
on  the  top  of  said  trains,  and  to  apply  the  brakes  when  sig- 
nalled to  do  so;  that  said  bridge  across  the  public  road  "was, 
with  gross  negligence  and  reckless  disregard  of  the  lives  of 
defendant's  employes,  improperly  and  dangerously  constructed 
and  maintained,  in  this:  that  it  was  constructed  and  main- 
tained at  such  a  height  above  the  railroad  track  that  there  was 
danger  of  the  brakemen  on  freight  trains  being  struck  by 
said  bridge,  and  injured  or  killed;"  that  the  plaintiff,  while 
in  the  discharge  of  his  duties  as  brakeman  on  the  top  of  a 
freight  train,  on  said  October  26,  1887,  was  struck  by  the 
bridge  overhead,  knocked  to  the  ground,  and  seriously  in- 
jured as  above  stated;  that  he  was  at  the  time  ignorant  of 
the  dangerous  construction  and  condition  of  the  bridge ;  and 
that  said  dangerous  construction  and  condition  of  the  bridge, 
at  the  time  of  said  injuries,  "either  had  not  been  discovered 
by  the  defendant,  or  else  had  not  been  remedied  owing  to  the 
negligence  of  the  defendant,  or  of  some  person  in  the  de- 
fendant's service  intrusted  by  it  with  the  duty  of  seeing  that 
the  ways,  works,  machinery  or  plant  of  said  road  was  in 
proper  condition." 

The  2d  count  alleged,  in  the  same  words  as   the  1st,  that 
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the  defendant  was  engaged  as  a  common  carrier  in  operating 
a  railroad  between  Montgomery  and  Mobile,  "which  passes 
through  the  corporate  limits  of  the  town  of  Greenville,  and 
crosses  a  public  street  or  road  a  short  distance  south  of  de- 
fendant's depot  there,  by  passing  under  the  same ;  that  the 
passage  provided  for  travel  over  said  road  is  by  a  bridge 
that  crosses  above  said  railroad  track;''  the  dangerous  con- 
struction of  the  bridge,  the  plaintiff's  ignorance  of  its  dan- 
gerous construction,  &c.,  in  substance  the  same  as  the  first 
count,  except  in  omitting  any  averment  as  to  the  provision  in 
the  defendant's  charter.  The  3d  count  was  the  same  in  sub- 
stance, in  its  averments  as  to  the  construction  and  condition 
of  the  bridge,  and  the  injuries  suffered  by  the  plaintiff  while 
in  the  discharge  of  his  duties  as  brakeman ;  but  it  did  not 
allege  his  ignorance  of  its  dangerous  construction,  nor  that 
the  defect  had  not  been  discovered  or  remedied  on  account  of 
negligence  on  the  part  of  the  defendant,  or  of  some  person 
in  its  employment  charged  with  that  duty.  The  4th  count 
was  substantially  the  same,  but  with  less  particularity  in  its 
statement  of  details.  The  5th  count  alleged  that,  when  the 
train  approached  the  bridge,  the  engineer,  or  other  person 
having  control  of  the  running  of  the  engine  and  train,  did 
not  blow  the  whistle,  nor  ring  the  bell,  one-fourth  of  a  mile 
before  reaching  the  public  road  crossing ;  and  that  the  plain- 
tiff had  no  notice,  and  did  not  know  that  the  train  was  ap- 
proaching said  crossing.  The  6th  count  alleged  that  the 
defendant's  railroad  "passes  through  the  corporate  limits  of 
Greenville,  and  crosses  a  public  street  or  road,  a  short  dis- 
tance south  of  Greenville,  under  a  bridge  that  crosses  above 
said  railroad  track;"  that  the  bridge  was  of  such  a  height 
as  to  be  dangerous  to  any  person  standing  or  walking  on  the 
top  of  a  train,  as  brakemen  were  required  to  do;  that  this 
fact  was  unknown  to  the  plaintiff,  who,  in  the  discharge 
of  his  duties  as  brakeman,  had  got  down  to  examine  a  "hot 
box,"  and  when  he  climbed  up  again,  the  train  having  sud- 
denly started,  he  was  struck  by  the  bridge  overhead  as  he 
was  walking  to  his  position.  The  7th  count  alleged  that  the 
defendant,  on  the  26th  October,  1887,  was  operating  a  rail- 
road between  Montgomery  and  Mobile ;  that  the  ways,  works, 
machinery  or  plant,  connected  with,  or  used  in  connection 
with  said  road,  "was  defective  in  this:  that  a  bridge  over 
said  railroad,  a  short  distance  below  defendant's  depot  in 
Greenville,  was  negligently  constructed,  so  as  to  be  danger- 
ous to  persons  employed  by  defendant  as  brakemen  on  freight 
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cars;"  that  plaintiflP  was  employed  as  a  brakeman  on  a  freight 
train,  and  while  in  the  discharge  of  his  duties,  on  that  day, 
was  injured  "by  reason  of  said  defective  condition  of  said 
ways,"  &c.  The  8th  count  alleged  that,  on  the  26th  October, 
1887,  the  defendant  was  operating  a  railroad  between  Mobile 
and  Montgomery,  "and  with  one  of  its  cars  negligently  run 
over  and  injured  plaintiff."  The  9th  count  alleged  that,  on 
said  26tli  October,  1887,  plaintiff  was  a  brakeman  on  a 
freight  train  on  defendant's  railroad,  and  was,  "by  the  negli- 
gence of  the  defendant,  violently  brought  into  contact  with 
a  low  bridge,  which  cut  his  head,  knocked  him  senseless  from 
the  train,"  &c.  Demurrers  were  sustained  to  the  10th  and 
11th  counts,  and  they  require  no  special  notice. 

The  defendant  demurred  to  each  count  of  the  complaint, 
assigning  special  causes  of  demurrer  numbered  consecutively 
from  1  to  31.  The  grounds  specially  assigned  to  the  Ist 
count  were:  (1)  that  said  count  fails  to  show  that  plaintiff 
exercised  reasonable  and  proper  care  in  the  performance  of 
his  duties  on  the  train  "at  the  time  of  the  accident  alleged 
to  have  resulted  in  his  cfea///;"  (2)  that  it  fails  to  show  a 
violation  of  any  duty  legally  owing  by  defendant  to  plain- 
tiff in  the  premises;  (B)  that  it  fails  to  show  any  negligence 
on  the  part  of  the  defendant;  (4)  that  it  fails  to  show  that 
plaintiff  had  no  such  knowledge  of  the  existence  of  said  low 
bridge  as  would  have  enabled  him,  by  due  diligense  on  his 
part,  to  have  avoided  the  alleged  injury  and  damage;"  (5) 
that  it  "shows  that  said  alleged  danger,  due  to  the  construc- 
tion of  said  bridge,  was  a  risk  incident  to  plaintiff's  employ- 
ment, for  which,  when  resulting  in  injury,  no  action  lies;" 
(6)  that  it  shows  "that  the  alleged  injury  and  death  was 
caused  by  contact  of  plaintiff  with  said  bridge  while  in  the 
performance  of  his  duties  as  brakeman,  and  fails  to  show 
that  he  was  in  the  exercise  of  due  care  and  diligence  to 
avoid  said  accident,  or  that  it  could  not  have  been  avoided 
by  due  care  and  diligence  on  his  part;"  (7)  that  it  fails  to 
show  any  duty  on  the  part  of  the  defendant  with  reference 
to  said  bridge,  whereby  it  became  defendant's  duty  to  maintain 
said  bridge  at  any  particular  elevation;  (8)  that  it  shows 
said  bridge  was  a  public  road  bridge,  and  not  a  bridge  con- 
stituting part  of  defendant's  track  or  road.  The  same 
grounds  of  demurrer  were  assigned  to  the  2d  count,  and 
also,  (10)  that  it  does  not  show  how  or  why  it  became  nec- 
essary for  plaintiff  to  stand  or  walk  on  the  top  of  tae  train 
while  it  was  passing  under  said  bridge.     The  same  grounds 
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of  demurrer  were  assigned  to  the  3d  count  as  to  the  1st  and 
2d,  and  also  to  the  4th  count,  with  the  additional  assign- 
ment, (13)  that  said  4th  count  does  not  allege  that  said 
bridge  was  constructed  or  maintained  by  defendant.  To  the 
5th  count  the  same  grounds  of  demui-rer  were  assigned  as  to 
the  preceding  counts,  and  also,  (15)  that  it  fails  to  show 
how  or  why  it  became  defendant's  duty  to  notify  plaintiflE  of 
the  approach  to  said  bridge;  (16)  that  it  shows  that  said  al- 
leged neglect  was  the  neglect  of  a  fellow-servant  of  plain- 
tiff, for  whose  acts  in  the  premises  defendant  is  not  liable  to 
plaintiff;  (17)  that  it  fails  to  show  any  duty  on  the  part  of 
the  defendant,  requiring  the  engineer  or  conductor  to  blow 
the  whistle  or  ring  the  bell  on  approaching  the  bridge.  To 
the  6th  count  the  same  grounds  of  demurrer  were  assigned 
as  to  the  1st,  2d,  and  4th,  and  also  (19)  that  said  count 
shows  that  plaintiff  himself  was  guilty  of  proximate  con- 
tributory negligence.  To  the  7th  count  the  same  grounds 
of  demurrer  were  assigned  as  to  the  1st,  2d,  and  4th,  and 
also  to  the  8th  count,  with  the  additional  assignments,  (21) 
that  it  does  not  show  with  sufficient  particularity  the  nature 
of  the  neglect,  or  the  circumstances  under  which  plaintiff 
was  injured  as  alleged;  and  (22)  that  it  fails  to  allege  or 
show  the  particular  duty  which  the  defendant  owed  the  plain- 
tiff in  the  premises.  To  the  9th  count  the  same  grounds  of 
demurrer  were  assigned  as  to  the  1st,  2d,  4th,  and  8th,  with 
the  additional  assignment,  (23)  that  it  does  not  show  what 
right  plaintiff  had  to  be  on  top  of  the  train  at  the  time  he 
was  injured.  The  24th,  25th  and  26th  assignments  were 
addressed  to  the  10th  and  11th  counts,  and  require  no  notice; 
and  the  other  assignments,  addressed  to  each  of  the  counts 
except  the  8th,"  were:  (27)  because  it  does  not  show  the 
nature  of  the  defect  in  the  bridge,  "or  how  the  defect  proxi- 
mately contributed  to  the  injury  and  death  of  said  plaintiff ;" 
(28)  because  it  is  not  alleged  or  shown  that  said  bridge  was 
constructed  and  maintained  by  the  defendant,  or  that  the  de- 
fendant was  in  any  way  responsible  for  it;  (29)  because  it 
is  not  alleged  that  defendant  knew  of  said  alleged  defect  in 
said  bridge  a  reasonable  length  of  time  before  the  alleged 
injury,  in  which  said  defect  might  have  been  remedied;  (30) 
because  it  is  not  shown  that  the  defect  in  the  bridge  ex- 
posed plaintiff  to  unusual  or  unnecessary  danger  while  in  the 
performance  of  his  duties;  (31)  because  no  legal  duty  on 
the  defendant's  part  is  shown,  to  construct  and  maintain  the 
bridge  at  an  elevation  sufficient  to  enable  a  brakeman,  while 
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standing   erect  on  the  top  of  a   car,  to  pass  under  it  with 
safety. 

The  demurrers  being  ovenniled,  except  as  to  the  10th  and 
11th  counts,  issue  was  joined  on  the  pleas  of  not  guilty  and 
contributory  negligence.  On  the  trial,  the  evidence  showed 
that  the  railroad  bridge  crossed  the  public  road  on  the  side 
of  a  hill,  and  was  about  seventeen  feet  above  the  railroad 
track,  the  upper  end  being  a  few  inches  higher;  and  that  the 
average  height  of  freight  trains  was  from  eleven  and  a  half 
to  twelve  feet.  The  plaintiflp,  testifying  as  a  witness  for 
himself,  stated  that  he  was  in  the  19th  year  of  his  age,  and 
was  making  his  fourth  round  ti'ip,  as  brakeman,  on  the  de- 
fendant's railroad  between  Montgomery  and  Mobile,  when 
he  was  injured;  that  he  did  not  know  the  road,  and  did  not 
know  where  he  was  at  the  time  he  was  injured,  but  after- 
wards ascertained  that  it  was  at  the  bridge  south  of  Green- 
ville; that  he  was  not  acquainted  well  enough  with  the  land- 
marks of  the  road  to  know  at  what  place  he  was;  that  if  h,e 
knew  there  was  a  bridge  at  Greenville,  he  would  not  recog- 
nize it  unless  some  one  pointed  it  out  to  him  at  the  time; 
that  if  it  had  ever  been  pointed  out  to  him,  he  did  not  re- 
member the  fact,  and  that  he  had  never  noticed  the  bridge 
before.  "Witness  was  then  asked  by  his  counsel,  if  there 
were  any  lights  on  the  bridge,  or  any  'whipping  straps,'  to 
give  warning  of  the  approach  to  the  bridge;"  and  answered, 
"that  there  were  no  'whipping  straps,'  and  he  thought  there 
weye  not  any  lights."  To  each  part  of  this  question  the 
defendant  objected  and  excepted  The  plaintiff  further 
testified,  on  cross-examination,  "that  he  thought  he  was  told 
about  some  low  bridges,  but  did  not  know  exactly  where  they 
were,  and  would  not  have  known  them  when  he  got  there 
unless  he  was  told ;  that  he  knew  there  were  low  bridges  on 
the  road,  which  it  would  not  be  safe  for  a  man  to  pass  under 
while  standing  on  the  top  of  a  car,  but  he  would  not  have 
known  the  locality  unless  it  was  pointed  out  to  him ;  that  he 
might  have  been  told  there  was  a  low  bridge  at  Greenville, 
but  he  did  not  know  when  he  got  to  Greenville."  J.  R. 
Gollithan,  the  conductor  of  the  freight  train,  and  two  of  the 
brakemen  on  the  train,  each  testified  on  the  part  of  the  de- 
fendant, that  they  had  warned  the  plaintiff  against  the  dan- 
ger of  the  low  bridges  on  the  road,  and  had  specially  men- 
tioned the  bridge  at  Greenville. 

J.  R.  Porterfield,  the  town  marshal  of  Greenville,  was 
examined  as  a  witness  for  the  plaintiff,  and  testified  as  to  the 

Vol.  lxzzvii. 


Digitized  by 


Googk 


.1  Ot^  ALABAMA.  7l6 

[Louisville  &  Nashville  R.  R.  Co.  v.  Hall.  J 

constmctiou  of  the  bridge  by  the  defendant,  its  height,  the 
steepness  of  the  ascent  to  it  when  coming  up  the  public 
road,  Ac. ;  and  he  was  then  asked,  "Was  it  generally  re- 
ported at  Greenville,  prior  to  the  injury  to  plaintiff,  that  any 
person  in  the  employment  of  the  railroad  company  had  been 
killed  or  wounded  by  said  bridge  while  in  the  performance 
of  his  duty  ?  What  was  the  general  reputation  in  the  com- 
munity on  that  subject?"  The  defendant  objected  to  this 
question,  "(1)  because  the  evidence  is  irrelevant;  (2)  be- 
cause it  is  incompetent  to  prove  the  fact  of  killing;  (3)  be- 
cause it  is  incompetent  to  prove  knowledge  on  the  part  of 
the  defendant  of  the  fact  of  killing;  (4)  because  it  is  incom- 
petent to  prove  the  dangerous  condition  of  the  bridge ;  and 
(5)  because  a  proper  predicate  has  not  been  laid  for  the 
qnestion."  The  court  overruled  the  objections,  and  the  de- 
fendant excepted.  The  witness  answered:  "I  hardly  know 
how  to  answer  that  question.  It  was  thought  that  the  bridge 
was  probably  too  low."  (Being  reminded  by  the  court  that 
the  question  was  whether  some  other  person  had  been  pre- 
viously killed  or  injured. )  "Yes,  sir;  but  I  wont  be  positive 
that  this  bridge  killed  him.  They  built  a  new  bridge  there 
in  1879,  1880,  or  1881 ;  and  my  recollection  is,  that  this  man 
was  killed  before  it  was  built.  I  wont  be  positive  whether 
this  bridge  did  it  or  the  other  one ;  but  my  recollection  is 
that  a  bridge  knocked  him  off,  and  I  saw  him  after  he  was 
dead.  Railroad  hands  were  with  him,  attended  to  him,  and 
took  care  of  him." 

B.  C.  Epperson,  the  superintendent  of  that  division  of 
the  defendant's  road  which  lies  between  Montgomery  and 
Mobile,  was  examined  as  a  witness  for  the  defendant,  and 
testified  that  he  had  been  employed  on  railroads  for  nineteen 
or  twenty  yeais,  had  served  as  fireman,  brakeman,  baggage- 
master,  yard-master,  train-master,  and  law  agent,  and  had 
been  on  the  Mobile  and  Montgomery  division  of  the  defend- 
ant's road  about  three  years ;  that  he  had  frequently  heard 
of  "whipping  straps,"  and  similar  devices,  for  the  purpose 
of  giving  notice  of  the  approach  to  low  bridges;  that  none 
of  them  were  now  used  on  his  division  of  the  defendant's 
road,  and  he  did  not  know  whether  or  not  any  were  now  used 
on  the  other  divisions  of  the  road ;  that  their  use  is  not  in- 
creasing on  the  road,  but,  on  the  contrary,  fewer  are  now  used 
than  formerly;  that  all  train-men,  and  a  majority  of  the 
o£Scials  with  whom  he  had  conversed,  "ridiculed  the  idea  of 
putting  up  straps,  and  said  they  were  useless;"  that  the  ob- 
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jec'tion  to  them  was,  that  the  men  depended  on  the  straps  for 
warning,  and  were  not  as  careful  as  they  otherwise  would 
have  been;  "that  was  his  personal  objection,  and  it  is 
what  the  majority  seemed  to  think."  During  his  examina- 
tion the  witness  was  asked  these  questions:  "Whether  these 
straps,  or  ropes  hung  up  in  that  way,  tended  to  protect  the 
employes  of  the  railroad  from  accidents  at  low  bridges  and 
tunnels?  "Whether  the  existence  of  these  pendent  ropes 
and  straps,  as  far  as  his  observation  or  experience  went, 
tended  to  increase  or  diminish  the  number  of  accidents  at 
bridges  and  low  tunnels?"  "Whether  he  regarded  the 
L.  &  N.  Railroad  system  as  a  prudently  managed  road?" 
"Whether  other  railroads  which  he  had  seen,  and  which  did 
not  use  these  appliances,  were  generally  regarded  in  railroad 
circles  as  prudently  managed?"  The  court  sustained  ob- 
jections to  each  of  these  questions,  and  the  defendant  ex- 
cepted to  its  rulings. 

The  court  gave  an  elaborate  charge  in  writing  to  the  jury, 
ex  mero  motu,  to  which  the  defendant  excepted  as  a  whole, 
and  also  reserved  twenty-one  (21)  special  exceptions  to  dif- 
ferent parts  of  it.  The  opinion  of  this  court  states  the  ob- 
jectionable parts  of  this  charge,  and  it  is  unnecessary  to  set 
it  out  in  full.  The  court  gave,  also,  ten  charges  in  writing 
asked  by  the  plaintiff,  among  which  were  the  following: 
(3.)  "A  plea  of  contributory  negligence  confesses  that  the 
defendant  was  guilty  of  the  culpable  negligence  charged  in 
the  counts  of  the  complaint  to  which  it  is  pleaded,  except  in 
so  far  as  the  plea  traverses  or  denies  the  negligence  charged 
in  those  counts,  or  sets  up  facts  in  qualification  or  avoidance 
of  such  negligence;  but  this  kind  of  confession  of  negli- 
gence only  applies  to  the  issue  made  by  such  plea  under  the 
counts  to  which  it  is  pleaded."  (8.)  "If  the  jury  believe 
from  the  evidence  that  the  plaintiff,  while  in  the  employ- 
ment of  the  defendant  as  brakeman  on  a  freight  train,  re- 
ceived personal  injuries  by  reason  of  a  defect  in  the  con- 
struction of  a  bridge  over  the  defendant's  track,  and  that 
such  defect  arose  from,  or  had  not  been  discovered  or  rem- 
edied owing  to  the  negligence  of  the  defendant;  then  the 
plaintiff  is  entitled  to  recover  for  the  injuries  so  sustained, 
although  he  may  have  known  that  such  defect  existed,  pro- 
vided he  was  guilty  of  no  negligence  which  proximately 
contributed  to  the  injury;  and  provided,  further,  that  he 
knew  the  defendant,  or  some  person  superior  to  himself  in 
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the  service  of  the  defendant,  knew  of  said  defect"  To  each 
of  these  charges  the  defendant  excepted. 

The  defendant  requested  numerous  charges  in  writing, 
duly  excepting  to  the  refusal  of  each,  and  among  them  the 
following:  (13.)  "Unless  the  jury  believe  from  the  evidence 
that  the  injury  to  the  plaintiff  resulted  from  gross  negli- 
gence and  reckless  disregard  for  the  safety  and  lives  of  its 
employes  in  general,  as  distinguished  from  simple  negligence 
towards  the  plaintiff,  the  judgment  must  be  for  the  defend- 
ant" (23.)  **It  was  not  a  duty  which  the  railroad  company 
owed  to  the  plaintiff  while  in  its  employment  as  a  brakeman 
on  a  freight  train,  and  while  walking  on  the  top  of  a  train, 
approaching  or  passing  under  said  bridge,  that  the  engineer, 
or  other  person  in  charge  of  the  running  of  the  locomotive, 
should  blow  the  whistle,  or  ring  the  bell,  a  quarter  of  a  mile 
before  reaching  said  public  road  crossing,  and  continue  to 
do  so,  at  short  intervals,  until  the  train  had  passed  said 
crossing;  and  no  negligence  can  be  imputed  to  the  defendant 
from  the  failure  of  the  engineer  to  ring  the  bell  or  blow  the 
whistle."  (38.)  "There  is  no  legal  testimony  to  show  that 
whip-straps,  or  pendent  cords,  were  a  suitable  or  proper  de- 
vice to  be  employed  by  the  defendant  at  the  bridge  in  ques- 
tion, at  or  prior  to  the  time  of  the  accident,  as  a  warning 
to  employes  of  the  approach  to  said  bridge ;  and  negligence 
can  not  be  imputed  to  the  defendant,  because  of  the  failure 
to  provide  such  devices."  (44.)  "No  exemplary,  punitive  or 
vindictive  damages  can  be  recovered  in  this  case,  even 
should  the  jury  find  that  plaintiff  is  entitled  to  compensation 
for  actual  damages  sustained  by  him. 

The  several  rulings  of  the  court  on  the  pleadings  and  evi- 
dence, the  charges  given,  and  the  refusal  of  the  charges 
asked,  are  now  assigned  as  error. 

Gaylord  B.  Clark  &F.  B.  Clark,  Jr.,  for  appellants. 

R.  Inge  Smith,  and  Greg.  L.  &  H.  T.  Smith,  contra. 

STONE,  C.  J. — We  lay  down  the  following  legal  propo- 
sitions: When,  in  crossing  a  public  highway,  it  becomes 
necessary  for  a  railroad  company  to  span  it  with  a  bridge, 
it  is  its  duty,  if  reasonably  practicable,  to  place  the  structure 
at  such  an  elevation  as  that  trains,  with  their  customary  em- 
ployes, can  pass  under  it  unharmedi — Smoot  v.  M,  &  M. 
Railway  Co,,  67  Ala.  17 ;  L.  *  N.  R.  R.  Co.  v,  Allen,  78  Ala. 
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501;  Propst  v,  Ga,  Pao.  R.  R,  83  Ala.  501;  H,  &  T.  Rail- 
way Co.  V.  Oram,  49  Tex.  341;  Wilson  v.  L,  &  N,  R.  R,  Co., 
85  Ala.  269.  This  is  not  an  absolute,  unbending  require- 
ment, but  it  will  yield  to  a  reasonable  extent  to  circumstances, 
as  many  other  natural  and  social  rights  must  yield  to  other 
rights  and  interests,  which  duty  requires  to  be  conserved. 
If  inequality  of  surface,  or  other  hindrance,  occurring  natu- 
rally, or  in  the  proper  construction  or  grade  of  the  railroad 
track,  render  such  elevation  impossible,  or  greatly  incommode 
the  public  in  the  use  of  the  bridge,  or  greatly  or  unduly 
increase  the  expense  to  the  railroad  company,  then  one  in- 
convenience must  yield  somewhat  to  the  other.  In  such 
case,  the  bridge  may  be  so  constructed  as  to  extend  below 
the  line  of  absolute  safety.  A  bridge,  constructed  and  main- 
tained with  proper  regard  to  these  conditions,  would  not, 
without  more,  be  negligence. — Patterson  Railway  Ac.  Law, 
§  285;  2  Rorer  Railroads,  1217;  Wdls  v.  B.,  C  R.  &  N. 
B.  R,  Co.,  2  Amer.  &  Eng.  Railway  Cas.  243;  Rains  v.  St. 
L.,  I.  M.  &  S.  Railway  Co.,  5  76.  610;  Clark  v.  Richmond 
&  D.  R.  R.  Co.,  18  76.  78;  Baylor  v.  Del,  L.  &  W.  R.  R. 
Co.,  40  N.  J.  Law,  23;  Illick  v.  F.  &  P.  M.  R.  R.  Co., 
35  N.  W.  Rep.  708.  In  no  case,  however,  would  it  be  per- 
missible to  so  place  the  bridge,  that  brakemen  on  top  of  the 
train,  in  discharge  of  their  duties,  could  not  avoid  danger  by 
bending  or  stooping.  A  bridge,  such  as  here  last  supposed,, 
would  be  gross  negligence,  and  per  se  a  nuisance. -r—7H.  Cen. 
R.  R.  Co.  V.  Welch,  52  III.  183;  C  B.  &  Q.  R.  R.  Co.  v. 
Gregory,  58  111.  272;  C.  &  I.  R.  R.  Co.  v.  Russell,  91  111. 
298.  If  such  bridge  is  so  constructed  as  to  extend  below 
the  line  of  absolute  safety,  then  other  duties  rest  on  the 
railroad  company. 

The  bridge  in  question  was  part  and  parcel  of  the  public 
highway.  The  record  affords  evidence  that,  on  the  trial 
below,  the  question  was  considered,  whether  it  was  the  duty 
of  the  defendant  corporation  "to  blow  the  whistle,  or  ring 
the  bell,  at  least  one-fourth  of  a  mile  before  reaching  [a] 
public  road  crossing,  and  continue  to  blow  the 

whistle  or  ring  the  bell,  at  short  intervals,  until  the  train 
passed  the  crossing". — Code  of  1886,  §  1144.  That  statute 
has  nothing  to  do  with  this  case.  Its  design  was  to  warn 
and  protect  persons  who,  at  a  public  crossing,  pass  across 
and  directly  on  the  track,  and  who  would  be  in  danger  of 
being  struck  and  run  over  by  an   approaching  train. — Ala. 

Vol.  l:xxxvii. 


Digitized  by 


Googk 


1888.]  OF  ALABAMA.  719 

[LouiPville  &  Nashville  R.  R.  Co.  v.  Hall.] 

Gr.  So.  R.  R.  Co,  v.  Hawk,  72  Ala.  112;  N.,  C,  &  St  L. 
R.  R.  Co.  V.  Hembree,  85  Ala.  481. 

Other  questions  were  raised  in  the  trial  court,  touching 
the  duty  of  railroad  companies  to  provide  or  furnish  warn- 
ing signals.  Among  these  may  be  mentioned  "whipping 
straps,"  and  placing  a  cautionary  light  on  the  bridge.  Con- 
sidered abstractly,  these  are  scarcely  legal  questions.  Util- 
ity, and  the  usage  and  custom  of  well-regulated  railroads, 
must  determine  the  question  of  duty  in  this  regard.  If  use- 
less or  hurtful,  it  can  not  be  negligence  to  reject  them.  So, 
at  most,  if  many  well-regulated  railroads  abstain  from  their 
use,  this  absolves  from  all  duty  to  resort  to  them.  By  the 
word  many,  we  intend  to  be  understood  as  meaning  not  a 
mere  excess  above  the  adjective  few.  Many  denotes  multi- 
tude ;  and  while  it  is  not  the  synonym  of  the  word  majority , 
our  meaning  is,  that  if  a  relatively  large  number,  as  com- 
pared with  the  whole  number,  abstain  from  their  use,  then 
to  omit  them  is  not,  of  itself,  negligence.  As  to  appliances 
— particularly  new  inventions,  or  changes  claimed  to  be  im- 
provements— all  railroads  are  not  required  to  conform  to 
one  standard.  Allowance  is,  and  must  be  made,  for  diver- 
sity of  opinion ;  and  their  use  by  a  majority  of  roads  does 
not  necessarily  require  all  railroads  to  adopt  them. — L.  &  N, 
R,  R,  Co.  V.  Allen,  78  Ala.  494;  Ga,  Pac,  R,  R.  Co.  v,  Propst, 
83  Ala.  518;  Wilson  v,  L.  &  N,  R.  R.  Co,,  85  Ala.  269; 
Baldidn  v,  C,  R,  I,  &  P,  B,  R,  R,  Co,,  50  Iowa,  580. 

When  a  brakeman  is  placed  on  a  freight  train,  running  on 
a  road  with  which  he  is  not  familiar,  and  such  train  has  to 
pass  under  a  low  bridge  or  bridges,  the  law,  which  simply 
voices  the  sentiment  of  humanity,  requires  that  notice  be 
given  him  of  the  danger  he  is  to  encounter.  This  notice 
must  be  reasonable;  that  is,  he  must  be  reasonably  instruct- 
ed, so  as  to  put  him  on  the  look-out,  and  on  inquiry  and  ob- 
servation, that  he  may  inform  himself  of  the  locality  of  the 
places  of  danger.  The  whole  duty  is  not  on  the  railroad 
company.  The  employe  must  give  heed  to  the  notice  and 
instructions  given  him,  and  must  employ  his  senses,  his  rea- 
soning faculties  and  his  attention,  alike  for  his  own  safety 
and  the  welfare  of  the  road.  If  he  has  not  been  sufficiently 
warned  or  notified  to  enable  him  by  proper  attention  and 
diligence  to  learn  where  the  points  of  danger  are,  then  this 
would  be  negligence,  for  which  the  railroad  company  would 
be  liable.  On  the  other  hand,  if  he  has  been  sufficiently 
warned  or   notified,  and    from    inattention,    indifference, 
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absent-mindedness,  or  forgetfulness,  he  falls  to  inform  him- 
self, or  fails  to  take  the  necessary  steps  to  avoid  the  injury, 
this  is  negligence,  and  he  should  not  recover. — Sullivan  v. 
Man,  Co.,  113  Mass.  396;  B.  &  O.  K  R.  Co,  v,  Strieker, 
51  Md.  47;  Dorseyv,  P.  &C  Con,  Co,,  42  Wis.  583;  L.,  N, 
A.  &  a  K  Co,,  16  N.  E.  Rep.  145;  s.  c,  17  lb,  584;  St, 
L,,  Ft,  S,  &  N,  R,  B,  Co,,  16  Pac.  Rep.  146;  Wilson  v. 
L,  &  N.  R,  R,  Co.,  85  Ala.  269. 

It  is  not  denied,  in  this  case,  that  the  space  between  the 
taller  freight  cars  used  on  defendant's  road,  and  the  timbers 
of  the  bridge,  would  not  permit  a  man  of  ordinary  height, 
standing  erect  on  the  top  of  the  cars,  to  pass  under  the 
bridge  without  being  struck  by  it.  The  two  principal,  lead- 
ing inquiries,  then,  are — First:  Was  the  railroad  company, 
under  the  rules  above  declared,  justified  in  maintaining  its 
bridge  at  the  elevation  shown  in  the  testimony?  If  it  was, 
plaintiff  was  not,  merely  on  that  ground,  entitled  to  re- 
cover, for  he  had  no  cause  of  action.  If  the  railroad  com- 
pany, under  said  rules,  has  failed  to  establish  its  right  to 
maintain  the  bridge  at  the  elevation  proved,  then  negligence 
is  shown,  and,  unrebutted,  authorized  a  recovery  by  plaintiff. 
That  prima  facie  right  would  be  rebutted,  if  plaintiff  was 
guilty  of  proximate,  contributory  negligence.  Second:  If, 
under  the  rules  we  have  stated,  the  plaintiff  was  suflSciently 
notified  or  warned,  and  from  inattention,  indifference,  absent- 
mindedness,  or  forgetfulness,  he  failed  to  inform  himself,  or 
failed  to  take  the  necessary  steps  to  avoid  the  injury,  this 
was  proximate,  contributory  negligence,  and  is  also  a  com- 
plete answer  to  the  action.  He  must  avail  himself  of  the 
instructions  given  him,  or  furnished  for  his  use;  and  taking 
into  the  account  the  surroundings  and  perils  attendant  upon 
the  nature  of  the  service  he  enters  upon,  he  must  bestow 
such  care,  watchfulness  and  caution  as  ordinarily  prudent 
men  would  usually  exercise  in  reference  to  their  own  safety, 
under  like  circumstances.  There  are  perils  in  the  very 
nature  of  such  service,  against  which  prudence  can  not 
always  guard.  Of  these  the  employe  takes  the  risk  He  is 
guilty  of  contributory  negligence,  if,  in  his  care,  diligence, 
and  watchfulness,  he  falls  below  the  standard  stated  above. 
3  Wood's  Railway  Law,  1481:  Wabash  Railway  Co,  v, 
Elliott,  98  111.  481;  4  Amer.  &  Eng.  Railway  Gas.  651; 
Clark  V,  St,  P,  &  S.  City  R,  R,  Co.,  2  Amer.  &  Eng.  Rail- 
way  Cases,  240;  Wells  v,  B,,  C,  R,  &  N,  R,  R,  Co,,  lb,  243; 
P.  &  C  R.  R.  Co,  V,  Sentmeyer,   92  Penn.  St  276,  s.  c, 
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5  Amer.  &  Eng.  Eailway  Cas.  508;  St  i.,  /.  M.  &  So,  RaiU 
way  Co.  t\  Rains,  71  Mo.  164;  s.  c,  5  Amer.  &  Eng.  Eail- 
way Cas.  610;  Clark  v.  Richmond  &  Danville  R.  R.  Co,, 
18  Amer.  &  Eng.  Railway  Cas.  78;  Gibson  v,  Erie  Railway 
Co,,  63  N.  Y.  449;  Laflin  v,  B,  &  S.  W.  R.  R.  Co.,  106  N. 
Y.  136;  Deviti  v.  Pac.  R.  R.  Co.,  50  Mo.  302;  s.  c, 
3  Amer.  Railway  Cas.  533;  Owen  v.  N.  Y.  Cen,  R.  R.  Co,, 
1  Lans.  108;  A.  &  W.  P.  R.  R.  Co,  v.  Webb,  61  Ga.  Rep. 
586;  Same  v,  Johnson,  66  lb.  259;  I.,  B.  &  W.  R.  R.  Co. 
V.  Fkmigan,  11  111.  265;  T,,  W.  &  West  R.  R.  Co.,  88  111. 
112;  Oould  V.  C.  B,  &  Q.  R.  R.  Co.  66  Iowa,  590.  And 
evidence  that  the  appliance  has  been  long  used  with  safety, 
is  competent  on  the  inquiry  of  contributory  negligence. 
Allen  V.  B.,  C  R.  &  N.  Railway  Co..  5  Amer.  &  Eng.  Rail- 
way Cas.  620;  A.  G.  S.  R.  R.  Co.  v.  Arnold,  84  Ala.  159; 
Laflin  V.  B,  &  S.  W.  R.  R.  Co.,  106  N.  Y.  136;  Loftus  v. 
Union  Ferry  Co.,  84  N.  Y.  455;  Burke  v.  WUherbee, 
98  N.  Y.  562. 

The  complaint  contains  eleven  counts,  and  there  were  de- 
murrers to  each  of  them.  We  think  the  demurrers  ought 
to  have  been  sustained  to  those  numbered  eight  and  nine. 
Count  No.  8  is  meagre  and  defective  in  many  particulars. 
Count  No.  9  fails  to  aver  that  plaintifiP  was  in  the  performance 
of  any  duty  pertinent  to  his  services  as  brakeman,  when  he 
was  injured.  Count  11  is  defective,  in  that  there  is  no  duty 
resting  on  the  engineer,  as  matter  of  law,  to  signal  the  ap- 
proach to  a  low,  or  dangerous  overhead  structure.  Possibly 
it  would  be  well,  if'  the  law  was  so  framed  as  to  require 
notice  to  be  given  of  such  approach,  by  a  signal  which  ex- 
posed employes  would  understand.  The  grounds  of  demur- 
rer, in  reference  to  the  counts  we  have  declared  defective, 
which  should  have  been  sustained,  are:  in  reference  to  count 
8,  assignments  21  and  22;  to  count  9,  assignment  No.  23. 
The  trial  court  sustained  the  demurrers  to  counts  10  and  1 1, 
and  we  need  not  consider  them. 

A  railroad  corporation  is  ''authorized  to  use,  or  to  cross, 
or  to  change  public  roads,  when  necessary,  in  the  building, 
construction,  or  maintenance  of  its  roadway  or  track,  but 
must  place  the  road  used,  or  crossed,  or  changed,  in  a  con- 
dition satisfactory  to  the  authorities,"  Ac. — Code  of  1886, 
§1581  (1841).  It  is  manifest  that  this  statute  approved 
March  8,  1876 — Sess.  Acts,  257 — has  reference  to  public 
roads  in  use  as  such  at  the  time  the  road  was  constructed ; 
or,  at  least,  in  case  of  a  bridge,  that  it  should  have  been 


46 


Digitized  by 


Googk 


722  SUPREME  COURT  [Dec.  Term, 

[Louisvillle  &  Nashville  R.  R.  Co.  v.  Hall.] 

erected  or  maintained  by  the  railroad  company.  Each  of 
the  counts  in  the  complaint  is  defective,  in  not  averring  that 
the  bridge  in  question  was  erected  or  maintained  by  the  rail- 
road company.  The  28th  ground  of  demurrer  ought  to  have 
been  sustained.  With  this  exception,  each  of  the  first  six 
counts  of  the  complaint  is  sufficient. — S.  &  N,  R.  R,  Co, 
V,  Thompson,  62  Ala.  494;  E.  T.,  Va.  &  Ga,  R.  R.  Co.  v. 
Carloss,  77  Ala.  443;  Hall  v,  Posey,  79  Ala.  84;  itf.  cfc  0. 
R.  R,  Co,  V.  Thomas,  42  Ala.  672. 

We  will  not  consider  the  rulings  on  the  demurrer  to  the 
third  plea.  The  defendant  could,  and  did  have,  under  his 
second  plea,  the  benefit  of  all  defenses  he  could  have  made 
under  the  third.— 3  Brick.  Dig.  405,  §  20. 

Proof  of  general  notoriety  is  generally  admissible,  as 
tending  to  prove  notice  of  a  fact,  when  such  notice  is  a  ma- 
terial inquiry ;  but  it  is  never  competent  to  prove  the  fact 
itself.  That  must  be  shown  by  other  testimony.  Applied 
to  the  present  case,  it  was  not  competent  testimony,  on  the 
inquiry  whether  the  bridge  in  question  had  ever  before  been 
the  means  of  killing  a  person.  Seeing  the  dead  body,  was 
no  proof  that  the  person  had  been  killed  by  the  bridge,  nor 
from  the  top  of  the  train.  Nor  was  there  proof  tending 
to  show  that  the  killing  took  place  since  the  erection  of  the 
bridge  which  struck  plaintiff.  The  trial  court  erred  in  re- 
ceiving testimony  of  general  notoriety. 

The  witness  Epperson  showed  himself  to  be  an  expert.  He 
should  have  been  allowed  to  give  his  opinion,  and  his  reason 
for  it,  as  to  the  merits  or  demerits  of  the  ** whipping  straps" 
as  cautionary  signals,  and  whether  or  not  they  were  generally 
in  use  on  roads  regarded  as  well  regulated.  It  was  rightly 
ruled,  that  he  could  not  give  his  opinion  as  to  the  prudent 
management  of  the  Louisville  &  Nashville  railroad,  or  any 
of  its  constituent  sections. 

The  general  charge  given  in  this  case,  as  we  think  the  trial 
court  intended  it  to  be  understood,  is,  in  the  main,  free  from 
error.  We  will  first  premise,  however,  that  this  case  was 
tried,  as  to  all  the  counts,  on  the  double  defense  of  not  guilty, 
and  proximate  contributory  negligence  on  the  part  of  plaintiff. 
The  effect  of  this  double  defense  was,  and  is,  that  defendant 
denied  all  negligence  on  its  part,  and  threw  the  burden  of 
proof  on  plaintiff.  As  a  furtherdefense  the  defendant  set  up, 
that  if  found  to  have  been  guilty  of  negligence,  then  plaintiff 
was  himself  guilty  of  negligence,  which  contributed  proxi- 
mately to  the  injury  he  suffered.     The  burden  was  on  the 
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defendant  to  make  good  this  phase  of  its  defense.  Both  lines 
of  defense  being  interposed  to  the  whole  action,  the  defense 
of  contributory  negligence  was  not  in  whole,  nor  to  any  extent, 
an  admission  that  the  defendant  had  been  guilty  of  negli- 
gence. 

Some  expressions  in  the  general  charge  are  subject  to 
criticism.  We  will  quote  certain  passages,  which  possibly 
may  have  misled  the  jury,  and,  with  them,  will  suggest  such 
verbal  alterations  as  will  free  them  from  all  grounds  of  objec- 
tion. The  alterations  are  placed  in  bracliets.  They  will  be 
found  to  be,  sometimes,  merely  explanatory,  additional  words, 
or  phrases,  while  at  other  times,  the  words  or  phrases  will 
be  seen  to  be  substituted  for  those  found  in  the  transcript. 
I  begin  with  the  first  sentence  in  the  first  paragraph:  ''Which 
injuries  [it  is  claimed]  resulted  from  the  negligence  of  the 
defendant,  and  [that]  he  would  not  have  suffered  [them]  but 
::or  such  negligence.  The  defendant,  on  the  contrary, 

seeks  to  excuse  itself  for  the  low  bridge,  and  alleges]  first 
that]  it  was  necessary  to  build  tbe  bridge  at  the  height  at 
which  it  was  built.  It  being  the  law  of   this  State, 

that  a  person  entering  the  employment  of  a  railroad  [has  a 
right  to  expect  the  railroad  will  furnish]  safe  appliances,  &c. 
In  order  to  recover  exemplary  damages,  it  is  not 
necessary  that  the  defendant  should  have  intended  to 
commit  the  wrong,  [if  there  was  gross,  reckless,  or  wanton 
negligence] — so  gross  as  to  evince  an  entire  want  of  care,"  &c. 

Charges  to  juries  should,  if  possible,  be  plain,  simple,  and 
easily  understood.  They  should  be  free  from  obscurity,  in- 
volvement, ambiguity,  metaphysical  intricacy,  and  tendency 
to  mislead.  A  charge  obnoxious  to  any  of  these  objections, 
should  always  be  refused,  even  though,  on  dissection,  it  may 
assert  a  correct  legal  proposition.  The  oiBBce  and  purpose  of 
charges  are  to  enlighten  the  jury,  and  to  aid  them  in  arriving 
at  a  correct  verdict,  as  plain,  common-sense  men.  In  other 
words,  they  should  be  made  up  of  plain  propositions  of  law, 
applicable  to  the  tendency,  or  varying  tendencies  of  the  evi- 
dence, and  they  should  go  no  farther.  Charges  thus  given 
greatly  aid  juries  in  their  deliberations. 

We  do  not  know  that  we  comprehend  the  meaning  and 
import  of  charges  3  and  8  of  the  series  styled  "plaintiiFs 
charges."  Charge  No.  3  asserts,  that  when  contributory 
negligence  is  pleaded,  this  is  a  confession  "that  the  defend- 
ant was  guilty  of  the  culpable  negligence  which  is  charged 
in  the  counts  of  the  complaint  to  which  it  is  pleaded,  except 
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BO  far  as  the  plea  traverses  or  denies  the  negligence  of  de- 
fendant charged  in  those  counts,  or  sets  up  facts  in  qualifi- 
cation or  avoidance  of  such  negligence."  This  is  an  asser- 
tion, that  the  plea  of  contributory  negligence  admits  the 
negligence  charged,  unless  the  plea  itself — not  another  plea 
— negatives,  or  avoids  such  negligence.  We  have  shown 
above  that  this  is  not  the  true  rule.  A  denial  of  the  negli- 
gence charged,  or  plea  of  not  guilty,  although  pleaded 
separately,  repels  all  presumption  of  confession,  which  arises 
from  the  plea  of  contributory  negligence  when  pleaded  alone. 
And  the  last  sentence  of  the  charge  does  not  heal  the 
error,  for  each  of  the  pleas,  not  guilty  and  contributory  neg- 
ligence, was  pleaded  to  the  entire  complaint  Freedom  from 
negligence  is  not  one  of  the  essentials  of  the  defense  of  con- 
tributory negligence.  There  must  be  negligence  in  the  de- 
fendant, before  the  plaintiff  can  contribute  to  its  injurious 
results.— ilf.  &  C.  R.  R.  Co.  v.  Copeland,  61  Ala.  376. 
Charge  3  is  not  only  erroneous  as  a  legal  proposition,  but 
the  pleading  furnishes  no  field  for  its  operation. 

Charge  8  hypothesizes,  that  there  was  a  defect  in  the  con- 
struction of  the  bridge,  and  that  such  "defect  arose  from,  or 
had  not  been  discovered  or  remedied,  owing  to  the  negli- 
gence of  defendant;"  and  asserts  that  the  plaintiflE  is  entitled 
to  recover  for  the  injuries  received,  * 'although  he  may  have 
known  that  such  defect  existed,  provided  he  was  guilty  of 
no  negligence  which  proximately  contributed  to  the  injury ; 
and  provided,  further,  that  he  knew  that  the  defendant,  or 
some  person  superior  to  himself  in  the  service  of  the  de- 
fendant, knew  of  said  defect." 

How  the  last  proviso  in  this  charge  can  become  material 
on  the  inquiry  of  plaintiff's  contributory  negligence,  is  not 
perceived.  It  is  undisputed  that,  by  stooping,  plaintiff  could 
have  passed  the  bridge  in  safety.  The  two  phrases, 
"although  he  may  have  known  that  such  defect  existed,"  and 
"provided  that  plaintiff  was  guilty  of  no  negligence  which 
contributed  to  the  injury,"  are  incompatible  with  each  other, 
when  viewed  in  the  light  of  the  uncontroverted  testimony. 
Having  knowledge  of  the  low  bridge,  and  failing  to  stoop  in 
passing  it,  would  be  proximate  contributory  negligence,  even 
though  every  employe  of  the  railroad  had  knowledge  of  the 
defect.     Charges  3  and  8  should  not  have  been  given. 

Charge    13,  asked  by   defendant,    was    rightly    refused. 
L  &  N,  R.  R.  Co.  V.  Coulion,  86  Ala.  129;  s.  c,  5  So.  B^p. 
448.     Charges  23  and  38  of  defendant's  series  ought  to  have 
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been  given,  and  charge  44,  in  the  state  of  the  testimony, 
should  not  have. been  refused.  There  is  no  testimony  tending 
to  prove  gross,  wanton,  or  reckless  negligence. — S,  &  N, 
R.  R.  Co.  V.  Huffman,  76  Ala.  492;  Ala.  G,  S,  R.  R,  Co. 
V.  Arnold,  80  Ala.  600;  s.  c,  84  Ala.  159. 

Under  the  rules  of  law  declared  above,  and  in  the  state  of 
the  proof  found  in  the  record,  each  of  the  main  questions  of 
fact — negligence  of  defendant,  and  contributory  negligence 
by  plaintiff — was  one  of  fact  for  decision  by  the  jury. 

Eeversed  and  remanded. 


TVilliams  v.  Cvans. 

Action  on  Special  Contract  for  Price  of  Stock  in  Corpo- 
ration. 

1.  Fictitious  stock  in  private  corporation,  under  constitutional  pro- 
visions,— A  subscription  to  stock  in  a  private  corporation,  with  the 
understanding  that  the  corporation  shall  issue  **five  dollars  of  stock  for 
one  of  subscription,"  is  in  violation  of  the  constitutional  provision  which 
declares  void  the  fictitious  issue  or  increase  of  stock  by  private  corpo- 
rations CArt.  XIV,  §  6) ;  and  a  contract  for  the  sale  of  a  part  of  the  stock 
BO  subscribed,  before  it  has  been  issued,  accompanied  with  an  order  to 
the  company  to  issue  it  to  the  purchaser,  and  to  transfer  it  to  him  on 
the  books,  is  equally  illegal  and  void. 

Appeal  from  the  Circuit  Court  of  Elmore. 

Ti-ied  before  the  Hon.  Jas.  E.  Dowdell. 

This  action  was  brought  by  H.  G.  Evans  against  E.  M. 
Williams,  to  recover  the  price  agreed  to  be  paid  for  fifty 
shares  of  stock  in  the  Decatur  Land  and  Improvement  Com- 
pany; and  was  commenced  on  the  23d  January,  1888.  The 
original  complaint  contained  a  special  count  on  the  written 
instrument,  in  the  form  of  a  bill  of  exchange,  which  was 
given  for  the  agreed  price,  alleging  its  non-payment  on 
presentment  to  the  drawee,  and  the  common  counts;  and  a 
third  count  was  added  by  amendment,  which  set  out  the  terms 
of  the  contract.  The  court  overruled  a  demurrer  to  the  third 
count,  and,  on  the  evidence  adduced,  instructed  the  jury  to 
find  for  the  plaintiff,  if  they  believed  the  evidence.  The 
defendant  excepted  to  this  charge,  and  he  here  assigns  it  as 
error. 
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Thorington  &  Smith,  for  appellants,  cited  Const.  Ala., 
Art.  XIV,  §  6;  Fitzpatrick  v.  Dispatch  Publishing  Co., 
83  Ala.  604;  Carringfon  i\  Caller,  2  Stew.  175;  Greenhood 
on  Public  Policy,  585;  Bariies  v.  Brown,  80  N.  Y.  527; 
1  Biss.  246,  255. 

Watts  &  Son,  conira. 

SOMERVILLE,  J. — Upon  first  consideration,  we  were  of 
opinion  that  the  contract  sued  on  in  this  case  was  not  illegal, 
or  invalid,  as  in  violation  of  public  policy.  But,  after  further 
deliberation,  we  have  come  to  the  opposite  conclusion. 

It  is  too  plain  for  argument  that,  under  the  evidence,  if 
the  plaintiff  can  recover  at  all,  it  must  be  under  the  third 
count,  which  claims  the  price  agreed  to  be  paid  for  the  sale 
of  fifty  shares  of  stock  in  the  Decatur  Land  Company.  The 
bill  of  exceptions  sets  out  all  the  evidence,  and  this  evidence, 
in  our  opinion,  shows  a  contract  in  violation  of  section  6, 
Article  XIV,  of  the  Constitution  (1875),  which  provides, 
that  ''No  corporation  shall  issue  siock,  or  bonds,  except  for 
money,  labor  done,  or  money  or  property  actually  received ; 
and  all  ficiiiious  increase  of  stock  or  indebtedness  shall  be 
voiciy 

The  plaintiffs  own  testimony  shows  that  he  had  subscribed 
originally  for  $2,500  of  stock  in  said  company — say  twenty- 
five  shares — with  the  understanding,  that  the  company  was 
to  issue  to  him  "five  dollars  of  stock  for  one  dollar  of  sub- 
scription," which  would  be  $12,500 — a  fictitious  increase  of 
five  to  one.  The  plaintiff  sold  §1000  (or  ten  shares)  of  the 
original  stock,  and  ''gave  the  defendant  an  order  on  the 
Decatur  Land  Company,  to  issue  to  defendant  fifty  shares 
of  said  land  company  stock,  which  was  the  amount  called  for 
by  the  $1000  of  the  original  subscription,  and  to  transfer 
the  same  to  defendant  on  the  books  of  the  company."  This 
stock  was  not  then  issued,  but  was  to  be  issued  on  the  day 
of  the  transaction. 

The  contract  necessarily  implied  by  this  transaction  is 
one  which  seems  to  us  to  be  in  violation  of  the  section  of  the 
Constitution  above  quoted;  and  this  is  the  consideration  of 
the  defendant's  promise.  It  is  a  sale,  not  so  much  of  the 
stock  itself,  as  a  transfer  of  a  subscription  to  ten  shares  of 
the  stock,  based  on  an  illegal  agreement  of  the  landcompfioiy 
to  issue  fifty  shares  of  such  stock  (a  fictitious  increase  of 
forty  shares),  with  an  order  on  the  company  instructing  it 

Vol.  lxxxvu. 


Digitized  by 


Googk 


1B88.]  OP  ALABAMA.  72^? 

[Young  &  Co.  V.  Cureton.] 

to  carry  out  the  illegal  transaction  with  the  purchaser.  A 
contract  which  contemplates  the  violation  of  a  statute,  or  a 
constitution,  as  a  mode  of  executing  such  contract,  is  illegal 
and  void.  It  is  based  on  an  unlawful  consideration,  and,  if 
executoiy,  can  not  be  enforced. 

One  of  the  purposes  of  this  clause  of  the  Constitution  was 
to  protect  the  public,  as  well  as  stockholders,  against  spurious 
and  worthless  stock  by  the  process  of  watering — in  other 
words,  from  fraudulently  issuing  and  putting  on  the  market 
fictitious  corporate  stock,  which  is  based  on  nothing  valuable 
as  a  consideration  for  its  issue. — FUzpalrick  v.  Dispatch 
Pub.  Co,,  83  Ala.  604;  Memphis  &  Little  Rock  R,  R,  Co,  v. 
Dow,  120  U.  S.  287;  Peoria  &  Springfeld  R,  R.  Co,  v, 
Thompson,  103  111.  187.  It  is  greatly  to  the  interest  of  the 
public  that  the  policy  of  this  provision  should  be  enforced. 
We  repeat  that  the  present  contract  is  in  violation  of  this 
provision  of  the  Constitution,  and  is  void. 

The  court  erred  in  the  charges  given. 

Other  questions  need  not  be  considered,  as  the  defendant 
is  entitled  to  the  general  affirmative  charge  in  his  favor,  if 
requested. 

Reversed  and  remanded. 


Young  &  Co.  V.  Cureton.  m^m 

Action  for  Price  of  Goods  Sold  and  Delivered,  104  44«! 

I  87    787 
106    5i0 

1.  Testimony  of  witness  as  to  damages. — A  party,  testifying  as  a  wit-  87  727 
ness,  cannot  state  **what  damages'*  he  sustained  by  the  breach  oflm  4''* 
contract  of  which  he  complains. 

2.  Profits  as  damages. — For  the  breach  of  an  executory  contract  to 
«:eliver  goods,  the  measure  of  damages  is  the  difference  between  the 
agreed  price  and  the  market  price  at  the  place  of  delivery ;  and  the 

Srofite  which  might  have  been  realized  on  selling  the  goods  by  retail 
uring  the  Christmas  holidays,  for  which  purpose  they  were  intended, 
**are  conjectural,  merely  spt^culative,  and  dependent  on  too  many  con- 
tingencies to  constitute  an  element  of  recoverable  damages." 

Appeal  from  the  Circuit  Court  of  Etowah. 
Tried  before  the  Hon.  John  B.  Tally. 

L.  L.  Dean,  for  appellants,  cited  Bell  v,  Reynolds  &  Lee, 
75  Ala.  511 ;  Martin  v.  Hill,  42  Ala.  275 ;  Gray  v.  Waterman, 
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40  111.  522;  Robertsmi  v.  Davenport  &  Pattersorj,  27  Ala. 
574;  Tucker  v.  Woods,  12  John.  190;  11  John.  525; 
1  Peters,  465 ;  Laroque  v,  Russell,  7  Ala.  798 ;  Cuthbert  v, 
Newell,  7  Ala.  457;  40  N.  Y.  422 ;  9  Wend.  325 ;  17C.  B.  21. 

A.  E.  Goodhue,  contra,  cited  Haas  v.  Hudmon,  83  Ala. 
176;  Briyham  v,  Carlisle,  78  Ala.  247;  Pollock  v,  Gantt, 
69  Ala.  376;  Refining  Co.  v.  Barton,  77  Ala.  156;  Culver  v. 
Hill,  68  Ala.  66;  Parsons  v.  Sutton,  66  Ala.  92;  2  Benj. 
Sales,  1120-22. 

CLOPTON,  J. — In  this  action,  which  was  brought  by 
appellee  to  recover  the  price  of  three  barrels  of  whiskey,  the 
defendants  seek  by  special  plea  to  recoup  damages  suffered 
by  the  alleged  breach  of  an  executory  contract  The  plea 
avers,  that  in  November,  1887,  plaintiflE  and  defendants 
entered  into  a  contract,  by  which  the  former  agreed  to  deliver 
to  the  latter  ten  barrels  of  corn  whiskey,  at  an  agreed  price, 
by  the  25th  day  of  December  thereafter,  and  that  the  bar- 
rels in  controversy  were  delivered  in  pursuance  of  such 
agreement,  but  that  plaintiflE  failed  to  deliver  the  other  seven 
barrels.  All  the  assignments  of  error  go  to  the  rulings  of 
the  court  on  plaintiflE's  objections  to  certain  questions  pro- 
pounded on  behalf  of  defendants  to  each  of  themselves,  while 
being  examined  as  witnesses.  It  does  not  seem  to  admit  of 
doubt,  under  the  uniform  decisions  of  this  court,  that  the 
objections  were  properly  sustained. 

As  witnesses,  the  defendants  were  asked,  "what  damages 
they  sustained  by  the  failure"  of  plaintiff  to  perform  the  con- 
tract? With  some  exceptions,  witnesses  will  not  be  allowed 
to  state  their  opinion,  though  it  may  be  founded  on  facts,  or 
the  inferences  or  conclusions  which  they  may  have  drawn 
from  them.  This  case  does  not  fall  within  any  of  the  excep- 
tions to  the  general  rule.  We  assume,  that  no  respectable* 
authority  can  be  found,  which  maintains  the  admissibility  of 
the  opinion  of  a  witness  as  to  the  quantum  of  damages  caused 
by  the  breach  of  an  executory  contract  to  deliver  goods. 
This  would  be  to  put  the  witness  in  the  place  of  the  jury, 
whose  province  it  is  to  draw  the  inferences  and  conclusions 
from  the  facts  and  circumstances  in  evidence. — Montg.  & 
W,  P.  R.  R,  Co,  V.  Varner,  19  Ala.  185;  Chandler  v.  Bush, 
84  Ala.  102, 

The  other  questions  objected  to  were  directed  to  the  loss 
of  profits.     The  general  rule  is,  that  the  measure  of  damages, 
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in  cases  like  the  present,  is  the  difference  between  the  price 
agreed  to  be  paid,  and  the  market  value  of  the  goods  at  the 
place  of  delivery.  If  goods  are  purchased  for  the  purpose 
of  fulfilling  an  existing  contract  of  re-sale,  and  this  is  known 
to  the  seller,  the  profits  that  would  have  been  realized  from 
the  re-sale  would  be  recoverable,  such  damages  being  within 
the  contemplation  of  the  parties  as  a  natui^al  consequence  of 
a  breach  of  the  contract  to  deliver.  In  such  case,  it  becomes 
the  duty  of  the  purchaser  to  procure  goods  of  the  same  kind 
from  other  sources,  if  reasonably  obtainable.  It  appears 
from  the  evidence  that  the  defendant,  on  the  morning  before 
Christmas,  telegraphed  to  another  party  for  whiskey,  which 
was  received  by  express ;  of  what  kind,  or  whether  at  the 
same  or  greater  price  and  expense,  is  not  shown.  The  de- 
fendants were  engaged  in  the  business  of  retailing,  for  which 
purpose  the  whiskey  was  purchased.  There  are  no  data 
from  which  to  compute,  with  any  degree  of  certainty,  the 
amount  of  profits  which  would  accrue  in  carrying  on  such 
business  from  sales  at  retail  of  any  particular  kind  of  liquor. 
They  are  conjectural,  merely  speculative,  and  dependent  on 
too  many  contingencies  to  constitute  an  element  of  recover- 
able damages.  The  fact  that  the  whiskey  was  purchased  for 
the  Christmas  trade,  is  not  such  specific  object,  or  special 
circumstance,  as  will  take  the  case  without  the  operation  of 
the  general  rule  as  to  the  recoverability  of  profits.  We  need 
only  to  refer  to  the  following  cases:  Brigham  v\  Carlisle^ 
78  Ala.  243;  Union  Rrfming  Co.  v.  Barton,  77  Ala.  148; 
Pollock  V,  Oantt,  69  Ala.  373;  Beck  v.  West,  ante,  p.  213. 
The  evidence  does  not  bring  the  case  within  the  influence  of 
the  decisions  in  Bell  v.  Reynolds,  78  Ala.  511,  and  Culver  v. 
Hill,  68  Ala.  66. 
Affirmed. 


Beard  v.  Johnson.  '\^_^\ 

statutory  Action  in  nature  of  Ejectment. 

1.  Homestead  exemption  in  lands  of  h^isband  and  wife. — ^Where  the 
family  homestead  is  on  the  lands  of  the  wife,  less  in  quantity  than  is 
allowed  by  law';Code,  1876,  $  2820),  the  husband  can  not  assert  a  claim 
of  homestead  in  an  adjoining  tract  belonging  to  himself,  part  of  which 
he  caltivateSy  the  two  tracts  together  containing  more  than  160  acres. 
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Xppeal  from  the  Circuit  Court  of  CofiPee. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

This  action  was  brought  by  John  M.  Beard,  against  Need- 
ham  G.  Johnson,  to  recover  the  possession  of  a  tract  of  land 
containing  120  acres;  and  was  commenced  on  the  Slst 
August,  1887.  The  plaintiff  claimed  the  land  as  purchaser 
at  a  sale  under  a  power  in  a  mortgage  executed  by  the  de- 
fendant and  his  wife  to  J.  C.  Henderson ;  and  he  offered  in 
evidence  the  mortgage,  with  its  several  assignments,  ?ind  the 
deed  to  himself  as  the  purchaser  at  the  sale.  The  mortgage 
was  dated  October  28th,  1884;  and  the  bill  of  exceptions 
states  that  it  "was  not  acknowledged  by  the  defendant's 
wife,  separate  and  apart  from  him,  and  had  no  certificate  to 
that  effect  upon  it."  The  defendant  then  testified,  in  his 
own  behalf,  "that  he  was  a  married  man  at  the  time  said 
mortgage  was  executed,  and  the  land  conveyed  by  it  was  all 
the  land  he  then  owned ;  that  he  used  and  cultivated  said 
land  in  making  a  support  for  himself  and  family;  that  he 
had  rented  out  the  cleared  land,  except  about  eight  acres, 
which  he  himself  was  cultivating,  and  the  same  was  then  in 
possession  of  his  renter ;  that  said  land  adjoined  a  sixty-acre 
tract  belonging  to  his  wife,  upon  which  he  and  his  family 
resided;  that  he  lived  on  the  forty  acres  of  her  land  which 
adjoined  the  land  here  sued  for,  and  the  other  twenty  acres 
belonging  to  her  adjoined  said  forty ;  that  at  the  time  said 
mortgage  was  executed  his  renter  was  in  possession  of  the 
land  sued  for,  except  the  eight  acres  mentioned  above ;  that 
he  rented  the  lands  sued  for  the  year  before  the  mortgage 
was  executed,  and  the  year  afterwards,  but  took  possession 
of  it  once  each  year.  This  being  all  the  evidence,  the  court 
charged  the  jury,  on  request,  that  they  must  find  for  the 
defendant,  if  they  believed  the  evidence."  The  plaintiff  ex- 
cepted to  this  charge,  and  he  here  assigns  it  as  error. 

H.  L.  Martin,  for  appellant,  cited  DeGraffenreid  v, 
Clark,  75  Ala.  425;  71  Ala.  140. 

W.  D.  Roberts,  contra. 

STONE,  C.  J. — Our  statute,  unlike  former  legislation  in 
this  State,  and  unlike  the  statutes  in  many  other  States,  does 
not  confine  the  exemption  of  the  homestead  to  the  head  of 
the  family.  Section  2507  of  the  Code  of  1886,  following 
the  provision  of  our  constitution,  secures  this  right  "to  every 
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resident  of  this  State."  The  plaintiff  in  this  action,  Beard, 
claims  the  land  in  controversy,  as  purchaser  at  mortgage 
sale,  the  mortgage  executed  by  Johnson  and  wife  in  1884. 
That  mortgage  was  executed,  acknowledged  and  certified,  in 
sufficient  form  to  convey  lands  not  a  homestead,  but  not  suf- 
ficient to  convey  the  homestead.  The  sole  question  in  this 
case  is,  whether  the  claim  of  homestead  exemption,  set  up 
by  Johnson  in  the  court  below,  was  a  bar  to  the  action. 
The  trial  court  held  that  it  was. 

The  Code  of  1886  went  into  effect  December  25,  1887. 
Section  2507  of  that  Code  stands  in  the  place  of  section  2820 
of  the  Code  of  1876.  The  language  of  the  later  compilation 
differs  from  the  former  one,  and  from  the  provision  of  the 
constitution.  Under  the  former,  the  phrase  *'owned  and  oc- 
cupied by  any  resident  of  this  State,"  is  expressed  as  one  of 
the  conditions  of  exemption.  These  words  are  omitted  from 
section  2507  of  the  Code  of  1886.  Whether  this  omission 
requires  us  to  give  to  the  language  a  different  interpretation 
as  to  occupancy,  or  whether  the  word  ''homestead,"  and  other 
words  found  in  that  section  and  in  sections  2539  and  2544, 
Code  of  1886,  ai*e  tantamount  to  the  adjective  "occupied," 
we  need  not  inquire  in  this  case.  It  is  possible,  if  not 
probable,  that  the  phrase  was  omitted,  because  it  was  con- 
sidered superfluous.  Homestead,  ex  vi  termini^  means  the 
family  seat  or  mansion.  The  source  of  Beard's  title  being 
anterior  to  the  adoption  of  the  Code  of  1886,  the  issue  in 
this  case  must  be  determined  by  the  terms  of  the  Code  of 
1876,  §  2820. 

As  we  have  said,  the  headship  of  a  family,  under  our 
statute,  is  not  made  a  condition  of  the  right  of  homestead 
exemption.  Hence,  in  Bender  v,  Meyer,  55  Ala.  576,  we 
decided  that,  in  a  proceeding  under  our  former .  statute,  to 
subject  the  statutory  separate  estate  of  the  wife  to  the  pay- 
ment of  a  debt  for  articles  of  comfort  and  support  of  the 
household,  she  could  successfully  claim  her  homestead  ex- 
emption. In  this  case,  the  homestead  was  on  lands  of  her 
statutory  separate  estate. —  Weiner  v,  Sieiding,  61  Ala.  98. 

It  is  manifest  that  ownership,  entire  or  partial,  in  fee  or 
for  a  term,  is  one  of  the  essentials  of  rightful  claim  of  home- 
stead exemption.  If  there  is  no  ownership,  there  is  no 
liability  to  execution,  and  no  occasion,  or  field  of  operation, 
for  the  claim  of  exemption.  And  there  can  not,  at  one  and 
the  same  time,  "be  two  separate  valid  homestead  claims,  the 
one  by  the  husband,  and  the  other  by  the  wife." — Smyth's 
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Law  of  Homesteads,  §  157.  The  debt  being  against  one, 
and  not  against  the  other,  it  is  clear  that  only  the  property 
of  the  one  whose  debt  is  sought  to  be  enforced,  can  be  the 
subject  of  the  claim  of  exemption,  and  only  the  one  owing 
the  debt  can  assert  the  claim.  To  come  within  the  statute, 
the  debt  sought  to  be  enforced  must  be  one  to  which  the 
property,  in  the  absence  of  the  exemption,  would  be  subject. 
And  husband  and  wife  can  not  unite  in  the  claim  of  exemption, 
unless,  possibly,  the  execution  is  for  the  collection  of  a  joint 
debt  of  the  two.     On  this  proposition  we  decide  nothing. 

In  the  case  before  us,  the  homestead,  or  family  residence, 
was  on  the  lands  of  the  wife.  The  husband  owned  adjoining 
lands,  cultivated  a  portion  of  them  in  connection  with  his 
wife's  tract,  and  put  the  residue  to  rent,  by  annual  lettings. 
The  two  tracts  combined  were  twenty  acres  in  excess  of  the 
greatest  quantity  allowed  as  an  exempt  homestead — one  hun- 
dred and  sixty  acres.  The  wife's  land  was  the  homestead, 
and,  if  claimed,  was  clearly  exempt  from  any  debt  due  by 
her.  She  owned  it,  and,  together  with  the  family,  occupied 
it.  We  think  it  is  manifestly  against  both  the  letter  and 
spirit  of  the  law,  that  the  two  holdings,  being  not  in  common, 
but  by  diflEerent  persons,  should  be  tacked,  the  one  to  the 
other,  and  thus  become  an  individual  homestead,  claimable 
by  either.  She,  owning,  and,  together  with  the  family, 
occupying  the  homestead  proper — The  land  on  which  they 
resided — was,  without  doubt,  entitled  to  claim  its  exemption 
from  debts.  This  disabled  him,  so  long  as  that  ownership 
and  occupancy  lasted,  to  assert  homestead  in  other  lands,  on 
which  the  family  did  not  reside. 

This  ruling  must  not  be  understood  as  at  all  conflicting 
with  the  decisions  in  Tyler  v.  Jewett^  82  Ala.  93,  and  Dicus 
V,  Hall,  83  Ala.  159.  In  each  of  those  cases,  the  ownership 
relied  on  was  in  one  and  the  same  person.  In  the  first 
named  of  the  cases,  one  part  of  the  realty  claimed  was  free- 
hold, and  the  other  leasehold;  a  mere  difference  in  the  quan- 
tity of  the  estate  the  occupant  owned.  In  the  other,  the  only 
question  was,  whether  the  detached  parcels  of  land,  col- 
lectively not  in  excess  of  the  limit,  could  be  set  apart  as  ex- 
empt, when  they  were  shown  to  have  been  owned  and  occu- 
pied by  the  same  person,  as  one  and  the  same  homestead  and 
direct  source  of  family  support. 

If  the  sale  under  the  mortgage  was  regular,  and  a  convey- 
ance made  to  the  purchaser  (these  are  not  questioned  in  the 
present  appeal),  the  plaintiflp  was  entitled  to  recover. 

Reversed  and  remanded. 
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Thompson   v.  Tower   Maiiufaeturin^ 
Company. 

!  87    783 

Creditors^   Bill   in   Equity  to  set  aside  Fraudulent   Con-  liiLjwj 

^        •^  87    783 

veyance.  m  2091 

*^  f!22  4l2i 

1.  Receiver;  appointment  without  notice. — On  the  filing  of  a  bill  by 
simple-contract  creditors,  seeking  to  set  aside,  on  the  ground  of  fraud, 
a  transfer  by  their  insolvent  debtor  of  his  entire  stock  of  goods  to  his 
mother,  a  receiver  should  not  be  appointed  without  notice,  on  the  ex 
parte  affidavits  of  the  complainants'  solicitors,  stating  their  belief  that 
the  appointment  instanter  is  necessary  for  the  protection  of  complain- 
ants— that  if  notice  of  the  application  was  given  to  defendants,  *'they 
would  sell  or  dispose  of  said  property  before  a  receiver  could  be  ap- 
pointed, and  thus  leave  complainants  remediless;"  and  that  the 
grantee,  whose  insolvency  is  not  averred,  "is  already  trying,  and  has 
tried,  to  dispose  in  whole  of  said  property  conveyed  to  her." 

Appeal  from  the  City  Court  of  Anniston,  in  equity. 

Heard  before  the  Hon.  W.  F.  Johnston. 

The  bill  in  this  case  was  filed  on  the  19th  April,  1889,  by 
the  Tower  Manufacturing  Company,  and  other  New  York 
creditors  of  V.  L.  Thompson,  against  him  and  his  mother, 
Mrs.  C.  A.  Thompson ;  and  sought  to  set  aside,  on  the  ground 
of  fraud,  a  conveyance  of  his  entire  stock  of  goods  by  said 
V.  L.  Thompson  to  his  mother,  and  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  goods.  The  bill  alleged  that  V. 
L.  Thompson  was  * 'legally  insolvent,"  having  no  property 
which  could  be  reached  by  the  ordinary  process  of  law,  though 
he  had  moneys  in  his  possession,  the  proceeds  of  recent  sales 
of  goods  for  c»3ish,  which  he  fraudulently  withheld  from  his 
creditors;  but  there  was  no  allegation  of  the  insolvency  of 
Mrs.  Thompson.  On  the  filing  of  the  bill,  before  the  service 
of  process,  the  complainants  submitted  an  application  for  the 
appointment  of  a  receiver,  supported  by  the  joint  aflSdavit  of 
their  several  solicitors,  to  this  effect:  "that  they  believe  it  is 
absolutely  necessary  for  the  protection  of  complainants  that 
a  receiver  be  appointed  instanter  as  prayed  in  said  bill,  and 
without  notice  to  defendants ;  that  they  believe,  if  notice  of 
said  application  was  given  to  said  defendants,  they  would 
sell  or  dispose  of  said  property  before  a  receiver  could  be 
appointed,  and  thus  leave  complainants  remediless;  and  that 
said  0.  A.  Thompson  is  already  trying,  and  has  tried,  to  dis- 
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pose  in  whole  of  said  property  conveyed  to  her/'  A  re- 
ceiver was  appointed  on  the  filing  of  these  aflBdavits,  and 
the  order  appointing  him  is  now  assigned  as  error. 

Knox  &  Bowie,  for  appellant. 

Brothers,  Willett  &  Willett,  contra, 

STONE,  C.  J. — In  the  absence  of  an  averment  that  Mrs. 
C.  A.  Thompson  was  and  is  unable  to  respond  to  the  recovery 
complainants  allege  they  are  entitled  to,  the  order  appointing 
the  receiver  in  this  case  must  be  reversed,  on  the  authority 
of  Moritz  &  Weil  v.  Miller,  Schram  &  Co.,  at  the  present 
term,  ante,  p.  336.  This  order  is  made  without  prejudice  to 
the  right  of  the  complainants  to  renew  the  application,  on 
proper  notice  and  proofs,  as  they  may  be  advised.  It  should 
be  a  strong  case  of  emergency  and  peril,  well  fortified  by 
affidavits,  to  authorize  the  appointment  of  a  receiver  without 
notice  to  the  other  party. — Hughes  v,  Hatchett,  55  Ala.  631; 
Brierjidd  Iron  Works  v.  Foster,  54  Ala.  622.  In  Weiss  v. 
Goetier,  72  Ala.  259,  notice  of  the  application  had  been 
given,  and  affidavits  were  produced  on  both  sides. 

If  it  had  been  shown  that  Mrs.  Thompson  was  insolvent, 
we  will  not  say  what  would  have  been  our  ruling;  for  the  bill 
avers  that  she  is  endeavoring  to  dispose  of  the  goods.  The 
averments  of  the  bill,  if  made  good,  show  a  flagitious  case 
of  fraud. — Tryon  v.  Flournoij,  80  Ala.  321. 

Decretal  order  appointing  receiver  roversed,  and  cause 
remanded. 


Oates  V.  Clendenard. 

Action  on  Stated  Account;  Plea  of  Misnomer, 

1.  Bill  of  particulars,  an  waiver  of  plea  in  abatement. — The  right  to 
file  a  plea  in  abatement  is  not  waived  by  a  previous  demand  for  a  bill 
of  particulars. — Code,  §  2670. 

2.  Misnomer, — The  variance  between  the  names  Clendenard  and 
Clendinen  is  sufficient  to  support  a  plea  in  abatement  on  the  ground  of 
misnomer. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  Jesse  M,  Cabmiohael. 
Vol.  lixxvii. 
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J.  G.  Cowan,  for  appellant. — The  demand  for  a  bill  of 
particulars  was  a  waiver  of  the  misnomer. — Bac.  Abr.,  Mis- 
nomer  (E) ;  1  Saund.  PL  &  Ev.,  mar.  47-8;  Price  v.  Har- 
tcood,  3  Camp.  108;  Bass  v.  Clive,  4  M.  &  S.  13;  Haley  v. 
Slate,  63  Ala.  89;  Miller  v.  State,  54  Ala.  155. 

STONE,  C.  J. — The  complaint  and  summons  in  this  case 
each  describes  the  defendant  as  J.  A.  Cleiideiiard,  and  the 
suit  is  against  that  name.  The  defendant  pleaded  in  abate- 
ment, that  his  name  is  Clendinen,  and  by  that  name  he  has 
always  been  known  and  called,  and  that  he  has  never  been 
known  or  called  by  the  name  of  Clendenard.  There  is  no 
other  plea  shown  in  the  record.  It  is  not  directly  shown 
whether  the  plaintiff  demurred  to  this  plea,  took  issue  on  its 
averments  of  fact,  or  in  what  manner  +he  issue  was  raised 
upon  it.  The  plea  of  misnomer,  it  is  shown,  was  filed  in 
time.  The  judgment-entry  is  as  follows;  "Came  the  parties 
by  their  attorneys,  and  upon  consideration  it  is  adjudged, 
that  the  plea  in  abatement  be,  and  the  same  is  hereby  sus- 
tained." There  was  then  judgment  that  defendant  go  hence. 
The  implications  from  this  language  are,  that  this  judgment 
was  pronounced  on  an  issue  of  law;  and  such  issue  is  ordi- 
narily raised  by  demurrer. 

There  is,  however,  a  bill  of  exceptions  in  the  record,  which 
contains  the  following  statement:  *'0n  the  consideration  of 
the  plea  in  abatement  filed  in  this  cause,  it  was  shown  to  the 
court  that  a  bill  of  particulars,  under  section  2670  of  the 
Code,  was  demanded  of  plaintiff  by  J.  A.  Clendinen,  on  whom 
process  was  served,  and  being  the  party  filing  the  said  plea 
in  abatement ;  and  said  demand  was  in  the  time  allowed  for 
pleading,  and  before  filing  said  plea."  This  recital  shows 
that  testimony  was  adduced,  and  is  inconsistent  with  the  idea 
that  the  sufficiency  of  the  plea  was  tested  on  demurrer.  If 
there  was  anything  in  the  objection,  it  is  probable  it  should 
have  been  raised  on  motion  to  strike  the  plea  in  abatement 
from  the  Sle,— Haley  i\  Slate,  63  Ala.  89.  We  will  treat 
this  question  as  if  it  were  properly  raised  in  that  form. 

We  do  not  think  the  demand  of  a  bill  of  particulars 
should  be  held  a  waiver  of  the  defense  of  misnomer.  That 
notice  was  not  a  plea,  nor  in  any  sense  a  defense  on  the 
merits.  It  was,  at  most,  a  step,  preparatory  to  defense, 
should  the  same  become  necessary  under  the  rulings  of  the 
court  on  the  plea  in  abatement.  Counsel  could  not  know 
what  would  be  the  fate  of  his  plea;  and  if  there  was  a  men- 
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torious  defense,  it  would  certainly  be  the  dictate  of  prudence 
to  be  prepared  to  make  it.  The  notice  in  this  ease  is  not 
like  a  demurrer,  plea  to  the  merits,  or  other  step  taken,  or 
ruling  of  the  court  invoked,  which  would  be  an  admission 
that  the  defendant  was  rightly  in  court.  A  notice  to  pro- 
duce, or  to  furnish  a  bill  of  particulars,  might  become  ma- 
terial on  the  trial  of  an  issue  formed  on  the  plea  of  mis- 
nomer. 

The  variance  in  name,  pleaded  in  this  case,  is  certainly 
substantial,  and  justified  the  ruling  of  the  Circuit  Court. 
Munkers  v.  State,  ante,  p.  94,  and  authorities  cited. 

Affirmed. 


Mobile  Savings  Banb:  v.  McDonnell 

Bill  in  Equity  by  Creditor  to  set  aside  Mortgage,  or  Deed  of 
Timst,  as  Fraudulent. 

1.  Competency  of  party  as  witness. — At  common  law,  a  party  to  the 
record  was  not  a  competent  witness  in  the  cause,  except  in  certain 
cases,  while,  under  statutory  provisions  (Code,  §  2765),  he  is  rendered 
a  competent  witness  generally,  but  is  not  allowed  to  testify  as  to  any 
transaction  with  a  deceased  person  whose  estate  is  interested  in  the 
result  of  the  suit,  or  who  acted  in  that  transaction  in  a  fiduciary  capac- 
ity;  and  the  courts  will  not  engraft  the  common-law  exceptions  on  the 
statutory  provisions,  where  they  are  repugnant  to  the  obvious  policy  of 
the  statute. 

2.  Testimony  of  party  as  to  transaction  with  deceased  agent, — In  a  suit 
by  a  creditor  seeking  to  set  aside,  as  fraudulent,  a  mortgage  or  deed  of 
trust  executed  by  his  insolvent  debtor  to  an  incorporated  bank,  the 
debtor  himself  being  a  party  to  the  suit,  he  can  not  oe  allowed  (Code, 
^  2765)  to  testify  as  a  witness  that  the  conveyance  was  withheld  from 
record,  by  agreement  between  him  and  the  bank  cashier,  since  deceased, 
lept  it  might  injure  his  credit ;  and  the  fact  that  a  decree  pro  confesso 
has  been  entered  against  him,  does  not  remove  his  statutory  incom- 
petency. 

3.  Unrecorded 'mortgage;  validity  as  against  creditors. — An  unrecorded 
mortgage,  which,  after  several  renewals,  is  at  last  recorded  within  the 
time  allowed  by  the  statute  (Code,  ^§  1810-11),  is  not  void  as  against 
simple-contract  creditors,  whose  debts  were  incurred  in  the  meantime, 
unless  it  was  withheld  from  record  for  the  fraudulent  purpose  of  uphold- 
ing the  credit  of  the  debtor,  or  is  otherwise  impeachea  by  proof  of  actual 
or  positive  fraud  on  the  part  of  the  mortgagee ;  and  under  the  facts  of 
this  case  (the  bona  fides  of  the  secured  debt  being  admitted,  the  mort- 
gage conveying  not  more  than  one  third  of  the  debtor's  property,  the 
law-day  not  being  postponed  for  an  unreasonable  time,  ana  it  not  being 
shown  that  the  mortgagee  had  notice  of  the  debtor's  insolvency),  the 
charge  of  fraud  in  fact  is  not  sustained. 
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Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Thos.  W.  Coleman. 
The  bill  in  this  case  was  filed  on  the  17th  October,  1887, 
by  the  executors  of  the  last  will  and  testament  of  James 
McDonnell,  deceased,  against  the  Mobile  Savings  Bank,  W. 
J.  Hearin  as  trustee,  and  Peter  Burke  and  his  wife;  and 
sought  to  set  aside  on  the  gi'ound  of  fraud,  actual  and  con- 
structive, a  deed  of  trust  executed  by  said  Burke  and  wife  to 
Hearin  as  trustee,  to  secure  a  debt  of  about  $14,000  due  to 
said  bank.  The  deed  of  trust  was  executed  on  the  15th  June, 
1885,  and  was  filed  for  record  on  the  27th  July  next  after- 
wards ;  but  the  secured  debt  had  been  renewed  several  times, 
commencing  in  September,  1884,  and  a  new  moi-tgage  exe- 
cuted on  each  renewal,  and  none  of  these  mortgages  were 
ever  recorded.  The  bill  alleged  that  Burke,  at  the  time 
these  transactions  commenced,  seemed  to  be  doing  a  large 
and  prosperous  business,  and  was  reputed  to  be  a  wealthy 
man,  though  he  was  in  fact  financially  embarrassed,  if  not 
insolvent,  and  owed  the  bank  nearly  $100,000;  that  the  bank, 
ascertaining  his  condition,  determined  to  reduce  his  indebt- 
edness, and  not  to  extend  further  credit  without  security,  but, 
knowing  that  publicity  of  the  facts  "would  destroy  his  credit, 
render  him  unable  to  meet  his  liabilities,  and  thereby  sacri- 
fice said  indebtedness  to  the  bank,  concealed  said  indebted- 
ness from  the  public,  and'  thereby  enabled  him  to  obtain  the 
indorsements  of  a  number  of  his  friends,  upon  paper  which 
was  afterwards,  by  pre-arrangement  between  him  and  said 
bank,  given  to  it  as  security  for  part  of  said  indebtedness ; 
that  said  indorsements  could  not  have  been  obtained,  as  said 
bank  well  knew,  if  the  extent  of  Burke's  indebtedness  to  it, 
and  the  evidence  of  said  mortgages,  or  deeds  of  trust,  after 
mentioned,    had  been  known ;     .  that  the  purpose  of 

allowing  him  to  continue  his  business  and  to  maintain  his 
credit  was  to  enable  him  to  raise  money  and  get  security 
from  other  people,  with  which  to  reduce  or  secure  the  debt 
to  said  bank,  and  it  was  agreed  and  understood  between  him 
and  said  bank  that  said  mortgage,  or  deed  of  trust,  should 
not  be  recorded,  but,  for  the  purposes  aforesaid,  should  be 
kept  secret  from  the  world;"  that  with  a  knowledge  of  the 
statutory  provisions  regulating  the  time  within  which  mort- 
gages were  required  to  be  recorded,  "and  for  the  purpose  of 
protecting  said  property  against  judgment  creditors  and 
purchasers  for  value,  and  at  the  same  time  keeping  the  exist- 
ence of  said  instrument  a  secret  from  the  public,  and  there- 
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by  maintaining  the  credit  of  said  Burke;  said  Hearin,  said 
bank  and  said  Burke  had  an  agreement  and  understanding 
between  themselves,  that  said  mortgage  should  not  be  re- 
corded, but  should  be  renewed  every  thirty  or  sixty  days 
thereafter,  or  at  some  other  frequent  periods,  until  said 
Burke  should  pay  off  his  said  indebtedness,  or  until  some 
complication  in  his  affairs  should  necessitate  the  making 
public  of  said  transaction ;"  and  that  said  Burke  executed  a 
general  assignment  for  the  benifit  of  his  creditors  on  Sat- 
urday, July  25th,  1885,  two  days  before  the  last  deed  of 
trust  was  filed  for  record. 

A  joint  answer  was  filed  by  the  bank  and  Hearin,  in  which 
they  stated  the  history  of  the  various  transactions  between 
the  bank  and  Burke,  as  shown  by  the  books  of  the  bank, 
whereby  his  indebtedness  was  reduced  from  $75,000  to 
$1 5,000;  stated  that  these  transactions  were  all  conducted,  on 
the  part  of  the  bank,  by  Thomas  Henry,  then  president,  and 
J.  B.  McMillan,  cashier,  both  since  deceased;  denied  that 
the  bank  had  any  notice  of  Burke's  embarrassed  condition ; 
denied  any  fraud  or  concealment  on  the  part  of  the  bank,  or 
any  agreement  or  understanding  that  the  deeds  of  trust 
should  be  withheld  from  record  for  the  purpose  of  upholding 
Burke's  credit,  and  insisted  on  the  bona  fides  and  validity  of 
the  deed  of  trust  and  the  secured  debt. 

A  decree  pro  confesso  was  entered  against  Burke,  and  his 
deposition  was  afterwards  taken  by  the  complainants.  In 
reference  to  the  first  mortgage  given  to  the  bank,  and  its  re- 
newal from  time  to  time,  by  agieement  between  himself  and 
said  McMillan,  then  cashier  of  the  bank,  Burke  thus  testi- 
fied: "At  first  I  objected  to  giving  the  mortgage,  on  the 
ground  that  it  would  affect  my  credit,  and  break  up  my  busi- 
ness. He  promised  me  most  faithfully  that  no  one  would 
know  anything  about  it,  except  himself  and  Major  Hearin, 
who  would  be  the  trustee  of  the  property,  and  that  the  same 
would  not  be  put  upon  the  record.  I  gave  the  mortgage  on 
these  conditions.  It  was  agreed  that  the  note  and  mortgage 
should  be  extended,  from  time  to  time  as  it  fell  due,  for 
either  thirty,  sixty,  or  ninety  days,  as  it  should  be  conve- 
nient for  mo  to  pay  the  interest ;  except  that  I  could  not  ex- 
tend beyond  ninety  days  at  a  time,  because  that  was  the  limit 
for  mortgages  to  be  put  upon  record."  The  bank  moved  to 
suppress  this  part  of  the  testimony  of  the  witness,  and  other 
portions  in  which  he  referred  to  the  agreement  between  him- 
self and   McMillan,    because  McMillan  was  dead,  and  had 
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acted  in  the  matter  in  a  fiduciary  capacity  for  the  bank. 
The  chancellor  overruled  the  objections  to  the  testimony  of 
the  witness,  on  the  ground  that  he  would  be  competent  at  com- 
mon law,  and  that  the  statute  was  intended  to  enlarge  rather 
than  restrict  the  competency  of  witnesses;  and  on  final  hear- 
ing, on  pleadings  and  proof,  he  rendered  a  decree  for  the  com- 
plainants, holding  the  mortgage  fraudulent  and  void.  The 
defendants  appeal,  and  assign  this  decree  as  error,  with  the 
overruling  of  their  objections  to  the  testimony  of  Burke. 

T.  A  Hamilton,  and  Overall  &  Bestor,  for  appellant. 

Greg.  L.  &  H.  T.  Smith,  contra. 

SOMERVILLE,  J.— The  present  bill  is  filed  by  the  exe- 
cutors of  James  McDonnell,  deceased,  to  set  aside  as  fraud- 
ulent a  deed  of  trust  executed  by  Peter  Burke  on  June  15th, 
1885,  to  W.  J.  Hearin,  as  trustee  for  the  Mobile  Savings  Bank, 
to  secure  a  promissory  note  made  by  Burke  and  wife,  of  even 
date  with  the  conveyance,  for  the  sum  of  fourteen  thousand 
dollars,  and  payable  thirty  days  after  date.  This  convey- 
ance was  a  renewal  of  a  series  of  prior  mortgages  on  the 
same  property,  the  first  of  which  was  executed  on  September 
30th,  1884:,  to  secure  a  debt  of  fifteen  thousand  dollars  due 
by  Burke  to  the  Bank ;  and  the  others,  four  in  number,  be- 
ing executed  at  various  dates  afterwards,  extending  to,  and 
including  the  one  in  controversy.  These  conveyances  were 
withheld  from  the  record,  none  of  them  being  registered  ex- 
cept the  last;  and  this  was  recorded  on  July  27th,  1887,  on 
the  day  after  Burke  made  a  general  assignment  of  his  prop- 
erty to  his  creditors. 

The  question  which  we  first  consider  is  the  admissibility 
of  that  portion  of  Burke's  testimony  which  relates  to  the 
execution  of  the  mortgage,  and  the  alleged  agreement  be- 
tween himself  and  the  Bank  that  the  instrument  was  to  be 
withheld  from  the  record,  and- its  existence  kept  a  secret,  for 
the  purpose  of  enabling  Burke  to  maintain  his  credit  with 
the  public.  Burke  is  a  party  defendant  to  the  record  in  this 
case,  and  was  introduced  as  a  witness  by  the  complainants, 
not  by  the  Mobile  Savi^(gs  Bank,  itself  also  a  defendant  to 
the  suit.  The  transaction  as  to  which  he  testified  occurred 
between  him  and  one  MgMillan,  now  deceased,  who  was  then 
acting  as  cashier  of  the  Ban'k,  a  relation  of  agency  which 
was  unquestionably  of  a  fiduciary  character. 


Digitized  by 


Googk 


740  SUPREME  COURT  [Dec.  Term, 

(Mobile  Savings  Bank  v.  McDonnell.] 

We  are  clearly  of  opinion  that  Burke  was  not  a  competent 
witness  as  to  this  transaction,  and  that  the  chancellor  erred 
in  not  excluding  his  testimony,  so  far  as  objected  to  by  the 
appellant  He  falls  directly  under  the  ban  of  the  statute, 
both  in  letter  and  spirit,  as  declared  in  section  2765  of  the 
present  Code  (1886).  Th^t  section  is  to  be  construed  in  the 
light  of  the  common-law  rule,  that  all  persons  who  were 
parties  to  the  record,  or  had  a  pecuniary  interest  in  the  re- 
sult of  the  suit,  were  incompetent  to  testify. — Stephen  on 
Ev.,  Art.  107.  The  statute  enlarges,  to  some  extent,  the  for- 
mer rule  of  competency,  or,  what  is  the  same  thing,  nan-ows 
the  old  rule  of  exdusion;  but  it  "preserves  the  common-law 
rule  as  to  the  class  of  excepted  cases,"  at  least  where  the  pro- 
posed evidence  does  not  violate  the  manifest  policy  of  the 
statute. — Dudley  v.  Steele,  71  Ala.  423.  It  is  substantially 
declared  that,  in  civil  suits,  or  proceedings,  the  common-law 
rule  shall  be  abolished,  which  excluded  a  witness  from  testi- 
fying because  he  was  a  party  to  the  record,  or  interested  in 
the  issue  tried;  and  that  hereafter,  generally,  both  parties 
and  interested  persons  shall  be  competent  witnesses,  except 
in  certain  cases.  This  exception  provides,  that  "neither 
party  shall  be  allowed  to  testify  against  the  other,  as  to  any 
transaction  with,  or  statement  by  any  deceased  person,  whose 
estate  is  interested  in  the  result  of  the  suit  or  proceeding, 
or  'vhen  such  deceased  person,  at  the  time  of  such  transac- 
tion or  statement,  acted  in  any  representative  or  fiduciary 
relation  whatever  to  the  party  against  whom  such  testimony 
is  sought  to  be  introduced,  unless  called  to  testify  thereto  by 
the  opposite  party."— Code,  1886,  §  2765. 

We  repeat,  by  way  of  lending  emphasis  to  the  fact,  that, 
as  to  the  class  of  statutory  exceptions,  the  common-law  rule  is 
preserved,  and  not  abrogated,  and  that  rule  generally  makes 
parties  to  the  record  incompetent.  That  this  case  falls 
among  those  excepted  by  the  statute,  scarcely  admits  of  ar- 
gument. The  proposed  witness,  Burke,  is  a  party  to  the 
record.  Whether  he  is  otherwise  interested,  makes  no  sort 
of  difference.  McMillan,  the  agent  of  the  bank,  with  whom 
the  transaction  occurred,  is  deceased,  and  was  so  at  the  time 
of  the  trial.  We  have  often  said,  that  the  purpose  and  policy 
of  the  statutes  ai'e,  to  exclude  the  living  from  testifyiug 
against  the  dead,  because  the  latter  can  not  be  heard  in  con- 
tradiction. A  contrary  rule  would  open  broad  the  door  to  the 
entiy  of  innumerable  fi'auds.  That  a  party  to  a  suit  is, 
under  the  statute,  incompetent  to  testify  as  to   a  transaction 
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with,  or  statement  made  by  a  deceased  agent  of  another 
party  to  the  record  in  the  same  suit,  has  several  times  been 
expressly  decided  by  this  court,  and  that  is  this  precise  case. 
WaHen  v.  Slrane,  82  Ala.  311;  Stafiley  v,  Sheffield  L.  L  & 
a  Co,,  83  Ala.  260.     See,  also,  Miller  v.  Cannon,  84  Ala.  59. 

The  concluding  clause  of  the  statute — "unless  called  to 
testify  thereto  by  the  opposite  party" — is  only  declaratory 
of  the  common-law  rule,  which  permitted  the  immunity  of 
incompetency  to  be  waived  by  the  opposite  party, — by  which 
is  meant  the  party  to  the  transaction  whose  rights  would  be 
affected  by  the  testimony  offered. — Dudley  v.  Steele, 
71  Ala.  423. 

In  this  view  of  the  law,  it  is  immaterial  that  the  interest 
of  Burke  was  equally  balanced ;  his  exclusion  as  a  witness 
not  resting  on  the  ground  of  interest  merely,  but  upon  the 
independent  fact  of  his  being  a  pai-ty  to  the  suit  and  record. 

It  next  becomes  our  duty  to  consider  this  case  disembar- 
rassed of  so  much  of  Burke's  testimony  as  may  be  construed 
to  have  reference  to  any  transaction  or  conversation  between 
himself  and  McMillan,  pertinent  to  the  mortgage  in  contro- 
versy, or  any  other  collateral  facts  in  issue.  Burke  being 
the  only  witness  who  testifies  to  any  positive  or  express 
agreement  between  the  parties  to  withhold  the  mortgage 
from  registration,  and  to  conceal  its  existence,  we  are  left  to 
make  only  such  inferences  on  this  subject  as  may  be  justified 
by  the  other  evidence  in  the  case. 

The  theory  upon  which  the  complainants'  case  must  rest, 
then,  is  this:  That  Burke,  at  the  time  he  executed  the  mort- 
gage, was  insolvent,  and  this  fact  was  known  to  the  Bank ; 
that  he  was,  however,  reputed  to  be  solvent  and  financially 
prosperous;  and  that  the  Bank  fraudulently  withheld  the 
mortgage  from  the  record,  and  permitted  the  mortgagor  to 
remain  in  possession  of  the  mortgaged  property — a  store- 
house in  which  he  was  carrying  on  the  mercantile  business — 
for  the  specific  purpose  of  giving  him  a  fictitious  credit; 
that  the  complainants'-  testator  and  others,  being'  misled  by 
the  deceit,  indorsed  for,  and  loaned  money  to  Burke,  on  the 
faith  of  the  belief  that  no  such  mortgage  existed,  and  there- 
by lost  large  sums  of  money,  which  they  would  not  other- 
wise have  lost. 

It  is  manifest  that  the  bill  can  be  maintained  only  by  proof 
of  aciual  or  positive  fraud,  either  in  the  execution  of  the 
mortgage,  or  in  the  use  made  of  it  after  its  delivery  to  the 
Bank  as  grantee.     Our  statutes  of  registration  go  no  further 
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than  to  protect  subsequent  purchasers  for  value,  mortgagees 
and  judgment  creditors  without  notice,  against  unrecorded 
conveyances ;  and  to  neither  of  these  classes  do  the  complain- 
ants claim  to  belong,  they  being  mere  simple-contract  credit- 
ors.— Tidimler  v,  Montgomery,  73  Ala.  263;  Chadwick  v. 
Carson,  78  Ala.  116;  Code,  1886,  ^  1810-1811.  The  mere 
failure  to  record  the  mortgage,  without  more,  would  not  im- 
pair its  validity  as  against  a  simple-contract  creditor. 

Nor  is  it  pretended  that  the  Bank,  or  any  of  its  agents, 
ever  made  any  positive  representations  touching  the  solvency 
or  credit  of  Burke,  which  could  have  come  to  the  ears  of 
McDonnell,  so  as  to  have  influenced  him  in  making  loans  to, 
or  indorsements  for  Burke.  Even  were  this  true,  such  a  rep- 
resentation, even  though  false,  would  not  constitute  a  basis  of 
an  action  for  damages,  unless  it  was  either  "in  writing  signed 
by  the  party  sought  to  be  charged,"  or  else  made  with  the 
intent  to  defraud,  which  would  involve  the  false  aflBrmation 
of  some  alleged  fact  that  the  party  making  knows  to  be  false, 
or  of  the  truth  of  which  he  has  no  knowledge,  or  well 
grounded  belief. — Clark  v.  Dunham  Lumhei^  Co,,  86  Ala. 
220;  5  So.  Eep.  560;  Code,  1886,  §  1734.  Nothing  can  be 
found  in  this  principle  which  can  lend  plausibility  to  the  con- 
tention of  the  appellees. 

We  can  discover  nothing  in  the  facts  of  this  case  which 
justified  the  conclusion,  that  there  was  any  fraudulent  intent 
on  the  part  of  the  Mobile  Savings  Bank  in  originally  taking 
the  security.  No  question  is  raised  as  to  the  alleged  bona  fides 
of  the  debt  which  it  was  given  to  secure ;  and  the  conveyance 
embraced  less  than  a  third  of  the  assessed  value  of  the  mort- 
gagor's unincumbered  property.  If  the  instrument  had  been 
recorded  at  once,  there  would  scarcely  have  been  any  avail- 
able pretext  upon  which  its  validity  could  have  been  success- 
fully assailed.  Especially  is  this  apparent  in  view  of  the 
fact,  that  the  settlement  between  Burke  and  the  Bank,  on 
September  30th,  1884,  of  which  the  first  of  the  series  of 
mortgages  constituted  a  part,  operated  to  release  McDonnell 
from  certain  debts  to  the  Bank,  which  he  had  incurred  as  in- 
dorser  for  Burke,  of  over  fifteen  thousand  dollars — or  a  sum 
greater  than  that  of  the  mortgage  debt.  We  can  not  sup- 
pose this  release  would  have  taken  place,  in  this  substitution 
of  securities,  unless  the  mortgage  had  been  given.  It 
enured,  therefore,  indirectly  to  McDonnell's  benefit,  as  fully 
as  it  would  have  done  had  he  been  the  beneficiary  in  the  in- 
strument.    Whoever  may  have  ground  to  complain  of  being 


Vol.  lxxzvii. 


Digitized  by 


Googk 


1888.J  Of  ALABAMA.  743 

[Mobile  Savings  Bank  v.  McDonnell.] 

damaged  by  its  execution,  he  could  not  do  so  with  any  show 
of  truth  or  justice.  Even  £raud,  without  damage,  gives  no 
ground  of  action  in  equity,  or  at  law. 

This  leaves  but  one  ground  upon  which  to  maintain  the 
bill,  and  that  is  the  failure  or  refusal  of  the  Bank  to  record 
the  mortgage,  and  the  alleged  fraudulent  motive  with  which 
this  was  done.  There  may,  no  doubt,  be  cases  where  a  deed, 
or  mortgage,  not  at  first  fraudulent  in  its  inception,  may  be- 
come so  by  being  actively  concealed,  or  not  pursued,  "by 
which  means  creditors,"'  as  said  in  an  old  English  case,  "are 
drawn  in  to  lend  their  money." — Hungerford  v.  Earle, 
2  Vern.  261;  Hildrdh  v.  Sands,  2  John  Ch.  (N.  Y.)  35. 
"We  are  not  dealing  with  the  case  of  a  deed,  where  the  ven- 
dor is  left  in  possession,  conti'ary  to  the  essential  nature  and 
terms  of  the  conveyance,  but  with  a  mortgage,  where  con- 
tinued possession  by  the  mortgagor,  for  a  length  of  time  not 
unreasonably  long,  is  consistent  with  the  nature  of  the 
security.  In  such  a  case,  a  fortiori,  to  make  the  withhold- 
ing of  the  instrument  from  the  record  fraudulent,  especially 
as  to  debts  afterwards  createdj  it  must  have  been  done  with 
the  purpose  of  upholding  fictitiously  the  credit  of  the  mort- 
gagor, so  as  to  enable  him  to  obtain  money  or  goods  of 
others,  which  he  would  not  be  likely  to  do  if  the  instrument 
were  recorded.  In  other  words,  there  must  be  an  actual 
intent  to  defraud,  resulting  in  damage  to  some  creditor  of 
the  grantor. — Tryon  v,  Flournoy,  80  Ala.  321;  Danner 
Land  &  Lumber  Co.  v.  Stonewall  Ins.  Co.,  77  Ala.  184; 
Blennerhasset  v.  Sherman,  105  U.  S.  100. 

It  is  not  certain  that  the  Bank,  through  its  officers,  was 
any  better  informed  as  to  the  solvency  of  Burke  than  Mc- 
Donnell himself  was.  His  credit  seems  at  one  time  to  have 
been  excellent  with  both  of  them.  At  the  time  of  Burke's 
suspension,  he  owed  the  Bank  between  seventy-five  and 
eighty  thousand  dollars,  and  he  owed  McDonnell,  contin- 
gently, between  fifty-five  and  sixty  thousand  dollars,  which 
soon  afterwards  actually  accrued  from  this  liability  for  pre- 
vious I6ans  and  indorsements,  and  was  proved  by  McDon- 
nell as  a  claim  against  the  trustee  under  Burke's  assignment 
Deducting  the  mortgage  debt  in  question,  this  would  leave 
but  a  few  thousand  dollars  of  difference  between  the  credits 
thus  extended  by  the  two  parties.  In  this  estimate,  we  do 
not,  of  course,  consider  Buike's  debt  which  he  at  one  time 
owed  the  bank,  and  which  was  secured  by  pledge  of  Alabama 
State  bonds.     It  is  made  to  appear  that  McDonnell  and 
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Burke  were  personal  fiiends,  and  very  intimate  in  their  so- 
cial and  business  relations,  being  constantly  in  each  other's 
company,  and  often  discussing  business  in  which  they  were 
both  mutually  interested.  It  is  common  knowledge,  that 
men  in  failing  circumstances  frequently  conceal  their  finan- 
cial condition,  not  so  much  for  the  fraudulent  purpose  of 
retaining  a  fictitious  credit,  as  with  the  hope  that  better 
times  may  bring  them  financial  relief  by  producing  a  favor- 
able turn  in  the  wheel  of  fortune.  It  may  have  been  so  with 
Burke.  He  does  not  seem  to  have  made  a  fair  disclosure  of 
his  financial  staius  to  his  friend,  who  made  an  explicit  de- 
mand on  him  for  such  an  exhibit  four  or  five  months  before 
his  failure  by  assignment,  which,  as  we  have  said,  was  on 
July  25th,  1885.  The  testimony  of  Boulet  shows  that  this 
exhibit  of  a  balance-sheet  of  assets  and  liabilities  made  it 
appear  that  he  was  worth  two  dollars  for  every  one  he  owed. 
It  included  the  store-house  embraced  in  the  mortgage,  but 
made  no  disclosure  of  the  mortgage  incumbrance  held  on  it 
by  the  Bank.  There  is  no  intimation  that  the  bank  officers 
ever  knew  of  this  statement,  nor  does  it  appear  that  McDon- 
nell ever  applied  to  them  for  any  information  as  to  the  state 
of  Buike's  indebtedness  to  that  institution.  If  Burke,  to 
keep  up  his  credit  with  McDonnell,  made  a  statement  which 
showed  him  to  be  solvent,  is  it  not  just  as  probable  that,  with 
a  like  object  in  view,  he  made  one  equally  favorable  to  the 
Bank?  But  it  is  said  that  the  Bank  refused  to  allow  Burke 
to  continue  to  overdraw  his  account,  and  demanded  the  mort- 
gage to  secure  a  part  of  his  indebtedness;  and  this  showed 
a  knowledge  of  his  insolvency,  or  reasonable  ground  to  be- 
lieve that  he  was  insolvent.  The  first  step  argued  only  ordi- 
nary prudence,  and  the  second  may  be  interpreted  into  a 
desire  to  be  made  safe  by  a  common  mode  of  security  often 
exacted  of  solvent  debtors.  But,  supposing  the  bank  officers 
to  have  been  in  doubt  as  to  the  solvency  of  Burke,  present  or 
future,  it  was  a  delicate  matter  with  which  to  deal,  and  a 
subject  demnding  at  their  hands  great  prudence.  A  sus- 
picion, unjustly  magnified,  or  a  fact  exaggerated,  might  have 
brought  even  a  solvent  debtor  to  speedy  embarrassment,  or, 
perhaps,  to  financial  ruin.  Financial  credit,  like  female  vir- 
tue, is  often  damned  by  being  doubted.  The  fact,  moreover, 
that  the  mortgage  originally  taken  in  September,  1884,  was 
several  times  renewed,  and  was  not  recorded  until  Burke's 
failure,  lends  credence  to  the  view,  that  the  mortgagee  had  no 
well  grounded  belief  that  it  was  necessary  to  record  it     Be- 
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sides,  it  was  recorded  immediately,  when  demanded  by  the 
necessity  of  the  mortgagor's  failure.  Discarding  Burke's 
testimony,  as  we  have  done,  we  are  at  liberty  to  infer  that 
the  Bank  was  under  no  obligation  created  by  an  agreement 
not  to  record,  and  no  one  of  the  mortgages  was  withheld  for 
a  longer  period  of  time  than  that  authorized  by  the  statute 
regulating  the  subject  of  the  registration  of  such  .convey- 
ances. 

We  fully  recognize  the  doctrine  of  the  well-considered 
case  of  Blennerhassett  v.  Sherman,  105  U.  S.  100,  where  the 
authorities  bearing  on  the  subject  of  the  fraudulent  with- 
holding of  mortgages  from  registration  are  ably  reviewed. 
There,  an  insolvent  debtor  had  executed  a  mortgage  upon 
his  entire  estate,  for  a  very  large  sum  of  money.  The  secured 
creditor  not  only  knew  of  the  debtor's  insolvency,  but  act- 
ively concealed  the  mortgage  by  purposely  withholding  it 
from  the  record,  and  in  the  meanwhile  represented  the  mort- 
gage debtor  as  having  a  large  estate  and  unlimited  credit — 
all  this  being  done  for  the  fraudulent  purpose  of  giving  him 
a  fictitious  credit — and  by  this  means  he  was  enabled  to  con- 
tract other  debts  which  he  could  not  pay.  This  fraudulent 
intent  was  properly  held  to  vitiate  the  mortgage  as  a  valid 
security,  and  to  render  it  void.  The  case  of  Hilliard  v. 
Cagle,  46  Miss.  309,  seems  to  go  to  the  extent  of  creating 
an  estoppel  in  favor  of  creditors  generally,  without  any 
actual  fraud  being  imputed  to  the  mortgagee  in  withholding 
his  mortgage  from  registration.  This  view  is  contrary  to 
the  spirit  of  our  registration  statutes,  and  does  not  seem  to 
us  to  be  based  on  sound  reasoning.  It  affords  protection  to 
those  not  intended  to  be  protected  by  the  statute — to  other 
than  subsequent  purchasers  for  value,  mortgagees  and  judg- 
ment creditors. 

After  a  careful  examination  of  all  the  legal  testimony  in 
this  case,  we  do  not  feel  authorized  to  find  that  the  mort- 
gage in  controversy,  covering  less  than  a  third  of  the  as- 
sessed value  of  the  debtor's  property,  and  perhaps  not  more 
than  a  fourth  of  its  real  value,  was  either  fraudulent  in  its 
execution,  or  was  withheld  from  record  for  the  fraudulent 
purpose  imputed  by  the  bill  to  the  mortgagee. 

The  chancellor  erred,  in  our  judgment,  in  so  deciding, 
and  his  decree  must  be  reversed.  A  decree  will  be  rendered 
in  this  court,  adjudging  the  complainants  not  to  be  entitled 
to  the  relief  prayed,  and  dismissing  the  bill 

Reversed  and  rendered. 
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Note. — On  application  for  rehearing,  the  case  was  held 
under  advisement  until  November  7, 1889,  when  the  follow- 
ing opinion  was  delivered : 

SOMEEVILLE,  J. — We  have  given  very  careful  atten- 
tion to  the  application  for  rehearing  in  this  case,  and  ai*e 
constrained,  after  due  consideration,  to  overrule  it.  This 
we  have  done  after  an  attentive  examination  of  all  the  au- 
thorities cited  on  the  briefs  of  counsel,  and  many  others 
besides. 

The  main  point  of  contention  is  the  admissibility  of 
Burke's  testimony.  We  held  that,  being  a  party  defendant 
to  the  record — an  indispensable  party — he  could  not,  there- 
fore, testify  to  any  transaction  which  occurred  between  him 
and  McMillan,  the  deceased  agent  of  his  co-defendant,  the 
Mobile  Savings  Bank,  because  he  was  prohibited  from  doing 
so  by  section  2705  of  the  Code  (1886). 

It  is  now  urged  that,  inasmuch  as  a  decree  pro  confesso 
was  taken  against  Burke,  this  rendered  him  a  competent 
witness  to  impeach  for  fraud  the  validity  of  the  mortgage 
which  he  had  executed  to  the  Bank.  The  alignment  is,  that 
this  rendered  him  competent  under  the  rules  of  the  common 
law,  and  of  equity  practice,  and,  therefore,  he  is  competent 
under  the  present  statute,  although  he  might  be  properly- 
excluded  if  no  decree  j^^o  confesso  had  been  rendered.  The 
point  presented  is  one  worthy  of  attentive  examination,  and 
has  been  argued  by  counsel  on  both  sides  with  research, 
candor  and  ability. 

We  stated  the  rule  of  the  common  law  to  be,  like  that  of 
the  Boman  law,  that  a  party  to  the  record  was  generally 
held  incompetent  to  testify  in  a  cause,  by  reason  of  the  mere 
fact  of  his  connection  with  the  record,  and  irrespective  of 
the  question  of  his  interest  in  the  result  of  the  suit.  This 
rule,  as  Mr.  Starkie  observes,  is  not  founded  merely  on  the 
consideration  of  pecuniary  interest,  but,  in  part  at  least, 
"on  principles  of  policy  for  the  prevention  of  perjury." 
3  Stark.  Ev.  *1061.  Mr.  Greenleaf  adopts  this  as  the  better 
opinion,  as  the  contrary  principle  would  hold  out  to  parties 
a  strong  temptation  to  perjury;  and,  therefore,  he  says,  "the 
party  is  not  admissible,  without  the  consent  of  all  ihe  par- 
ties to  the  record,  for  the  privilege  is  mutual,  and  not  sev- 
eral."— 1  Greenl.  Ev.  §§  354,  329.  The  same  view  is  sup^ 
ported  by  Mr.  Stephen  in  his  work  on  Evidence  (Stephen's 
Dig.  Ev.,  Art  107) ;  although  the  view  of  Mr.  Best  is,  that 
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a  party,  who  is  not  interested,  is  a  competent  witness. — 1  Best 
on  Ev.  §  168.  The  decisions,  both  in  England  and  this 
country,  are  greatly  conflicting  on  this  subject,  and,  we  may 
say,  after  much  study  of  them,  are  environed  by  no  little 
perplexity. 

In  this  case,  it  is  \ery  important  not  only  to  ascertain  the 
true  rule  in  this  respect,  but  the  reason  on  which  it  is 
founded.  The  Supreme  Court  of  the  United  States  has 
many  times  had  occasion  to  discuss  the  question,  and  is 
committed  to  the  broad  view,  that  (irrespective  of  statute) 
the  party  to  a  record,  although  divested  of  all  interest,  is 
disqualified  to  testify  in  the  cause,  if  his  testimony  be  ob- 
jected to  by  any  other  party  to  the  record.  In  Siein  v.  Bow- 
man, 13  Pet  209,  an  action  at  law,  it  was  said  the  opposite 
rule  "would  hold  out  to  parties  a  strong  temptation  to  per- 
jury, and  we  think  it  is  not  sustained  either  by  principle  or 
authority."  "It  would,"  said  Mr.  Justice  McLean,  "lead  to 
perjuries,  and  the  most  injurious  consequences  in  the  admin- 
istration of  justice."  "The  exclusion,"  says  Mr.  Justice 
Nelson,  in  Bridges  v.  Armour,  5  How.  91,  "is  placed  on  the 
ground  of  public  policy,  which  forbids  a  party  from  being  a 
witness  in  his  own  cause,"  •  •  •  the  opposite  rule  "hold- 
ing out  to  litigants  temptations  to  perjury,  and  to  the  man- 
ufacturing of  witnesses  in  the  administration  of  justice." 
That  court  has  thus  alway  adhered  with  great  strictness  to 
"the  common-law  rule,  that  a  party  to  the  record  can  not 
be  a  witness,  either  for  himself  or  a  co-suitor  in  the  cause," 
until  its  abrogation  by  statute  in  the  year  1864. —  United 
States  V.  Clark,  96  U.  S.  37,  44.  There  are  many  other 
courts  that  have  taken  the  same  view  of  this  general  rule  of 
the  common  law,  which  is,  of  course,  subject  to  many  ex- 
ceptions, based  on  necessity  and  convenience.  It  has,  for 
example,  been  held  that  a  party  may  testify  to  collateral 
facts  in  a  suit ;  as,  facts  authorizing  a  continuance ;  the  ser- 
vice of  notice  to  produce  papers ;  search  for  lost  papers,  and, 
perhaps,  the  fact  of  loss  itself,  with  a  view  of  introducing 
secondary  evidence;  or  to  the  contents  of  a  lost  trunk  or 
package,  and  other  like  cases. 

It  is  especially  insisted  that  another  exception  to  the  rule 
is,  that  a  party  defendant,  against  whom  a  judgment  by 
default,  or  decree  j)ro  confesso  has  been  rendered,  is  com- 
petent, on  the  ground  that  he  ceases  to  be  a  party  to  the 
record.  It  is  sought  to  sustain  the  admissibility  of  Burke's 
testimony  on  this  ground — the  record  showing  a  decree  pro 
confesso  against  him. 
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There  are  many  cases  on  this  question,  and  they  are  con- 
flicting, both  in  England  and  the  United  States.  In  Mani 
V.  Main  waring,  8  Taunt.  139,  a  party  to  the  record  was 
held  incompetent,  although  judgment  by  default  had  gone 
against  him,  and  a  release  was  executed  by  the  plaintiflF; 
while  in  Worrall  v,  Jones,  7  Bing.  395,  a  later  case,  it  was 
held  that  a  defendant,  who  had  suffered  judgment  by  default, 
and  had  no  interest  in  the  event  of  the  suit,  was,  by  his  own 
consent,  admissible  as  a  witness  for  the  plaintiff,  the  only 
objection  urged  being  that  he  was  a  party  to  the  record. 
The  doctrine  of  the  latter  case  prevailed  in  England,  as  to 
actions  at  law,  until  the  year  1843,  when  an  act  of  Parlia- 
ment removed  incompetency  arising  from  crime  or  interest, 
but  preserved  the  old  common-law  rule  in  actions  at  law  as 
to  parties  "named  in  the  record,"  who  were  still  declared 
incompetent;  and  this  continued  to  be  the  law  until  the  act 
of  14  &  15  Vic.  c.  99,  §  1.— 2  Taylor  Ev.  §§  1347,  1349. 
And  it  was  further  deemed  expedient,  at  the  same  time,  to 
provide  by  special  enactment  that  a  defendant  in  a  court  of 
equity  might  be  examined  in  behalf  of  the  plaintiff,  or  of 
any  co-defendant. — lb. 

The  only  ground  on  which  the  principle  contended  for  can 
be  logically  sustained  very  clearly  must  be,  that  a  judgment 
by  default,  or  decree  pro  confesso,  like  a  nolle  prosequi,  or 
separate  verdict,  terminates  the  suit  as  to  such  defaulting 
defendant,  so  that  he  ceases  to  be  a  party  to  the  record;  o»' 
else,  that  this  ends  his  interest  in  the  litigation,  and  that  a 
party  defendant,  who  has  no  interest,  may  testify  against 
the  protest  of  other  parties  who  are  prejudiced  by  his  testi- 
mony.— 1  Greenl.  Ev.  §  355. 

There  are  several  early  cases  in  this  State,  prior  to  the 
Code  of  1852,  in  which  mere  tiominal  parties  to  the  record, 
without  any  interest  in  the  event  of  the  suit,  were  allowed 
to  testify;  and  others  where  they  were  admitted  to  testify 
against  their  interest,  when  called  by  the  opposite  party. 
Prewitt  V.  Marsh,  1  S.  &  P.  17  (1831) ;  Duffee  v.  Penning- 
ton, 1  Ala.  506  (1840) ;  Cunningham  v.  Carpenter,  10  Ala. 
109  (1846);  Bums  v.  Taylor,  23  Ala.  255  (1853).  So,  in 
Scott  V,  Jones,  4  Ala.  695,  a  defendant  in  an  action  of  as- 
sumpsit, against  whom  a  judgment  by  default  had  been 
rendered,  was  held  to  be  competent  to  prove  the  other  de- 
fendants were  his  partners ;  and  this  ruling  was  followed  in 
Oooden  v.  Morrow,  8  Ala.  486. 

The  rule  in  chancery  cases,  too,  we  admit,  was,  perhaps, 
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even  more  liberal  in  according  to  defendants  the  right  to 
testify,  where  they  were  not  interested.  In  Colgin  v.  Red- 
man, 20  Ala.  650  (1852),  a  party  defendant  to  a  deed  of 
assignment  was  allowed  to  testify  as  to  matters  in  regard 
to  which  he  had  no  interest,  or  which  militated  against 
his  interest;  it  being  said  that  "the  mere  fact  that  a  wit- 
ness was  a  party  to  a  sait  in  chancery  is  no  sufficient 
reason  to  exclude  or  suppress  his  deposition."  In  Craw- 
ford V.  Barkly,  18  Ala.  270  (1850),  a  defendant  in  equity, 
against  whom  a  decree  pro  confesso  had  been  rendered, 
was  allowed  to  testify,  on  the  ground  that  he  was  not  in- 
terested. And  in  Boyall  v.  McKenzie,  25  Ala.  364  (1854), 
it  was  said,  arguendo,  that  a  defendant  trustee  might  be 
a  witness  for  his  co-defendant  in  equity,  if  he  had  no  in- 
terest in  the  suit;  but  the  witness  there  was  interested, 
and  his  exclusion  was  held  proper  on  that  ground.  The 
case  of  Moniandon  v.  Deas,  14  Ala.  33  (1848),  contains  a 
strong  dictum  in  support  of  the  view,  that  a  party  defendant, 
if  his  interest  was  precisely  balanced,  might  testify  against 
a  co-defendant.  But,  in  that  case,  it  is  shown  clearly  that 
no  objection  was  interposed  to  the  testimony,  until  the  case 
reached  the  appellate  court,  and  the  case  could  have  well 
been  decided  on  this  ground. 

It  is  admitted  that  these  decisions  apparently  go  very  far 
to  sustain  the  contention  of  the  appellant's  counsel.  Their 
force  is  weakened,  however,  as  we  shall  seek  to  show,  by  the 
obvious  fact,  that  they  are  opposed  to  the  policy  of  our 
present  statute,  which  seeks  to  avoid  the  strong  temptations 
to  perjury  which  might  flow  from  allowing  the  living  to  tes- 
tify against  the  dead.  They  ignore,  moreover,  that  reason 
of  the  common-law  rule,  to  which  we  have  adverted,  which 
was  adverse  to  admitting  pariies  to  testify,  on  the  ground, 
not  of  interest  merely,  but  of  that  bias  and  prejudice  begot- 
ten of  forensic  contention,  which  is  often  more  potent  than 
pecuniary  interest.  This  polity  was  founded  on  man's  in- 
herent love  of  triumph,  and  his  correlative  aversion  to  de- 
feat in  all  things,  however  profitless  the  result  in  pecuniary 
gain.  This  principle  was  well  illustrated  in  the  barbarous 
practice  of  wager  by  battle,  which  was  once  a  common  mode 
of  settling  lawsuits,  criminal  and  civil,  and  was  nothing 
more  nor  less  than  a  duel  to  the  death  between  ferocious 
litigants  to  settle  a  litigated  lawsuit. 

The  policy  of  these  decisions,  we  may  further  observe, 
was  reprobated  by   the  Code  of  1852  (§  2302),  which  re- 
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moved  all  incompetency  of  witnesses  based  on  crime  (ex- 
cept perjury  or  subornation  of  perjury),  or  interest  in  the 
event  of  the  suit  (including  liability  for  costs),  **unless  the 
judgment  would  be  evidence  for  [or  against]  him  in  another 
suit,"  such  objection  going  only  to  his  credit.  But  it  was 
declared  that  this  section  should  "not  be  construed"  so  as 
to  authorize  ^yarties  to  be  witnesses,  fui'ther  than  expressly 
authorized  by  other  provisions  of  the  Code. — Code,  1852, 
§  2302  This  was  a  legislative  declaration,  in  effect,  that 
the  common-law  rule  as  to  parties  was  sound  in  policy,  and 
was  to  be  maintained ;  and  it  tore  up  by  the  roots,  so  to  speak, 
all  previous  decisions.  From  that  time  to  the  act  of  Febru- 
cu-y,  1867,  we  find  no  case  where  a  party  to  the  record  was 
held  to  be  competent;  and  this  act  itself  affirmed  the 
same  rule,  inferentially,  by  removing  the  recognized  in- 
competency of  parties  as  such^  irrespective  of  the  question 
of  interest,  with  certain  excepted  cases. — Rev.  Code,  1867, 
^  2704.  And  so  witli  all  subsequent  statutes. — Code,  1876, 
I  3057;  Code,  1886,  §  2765. 

There  is  no  occasion,  in  this  view  of  the  case,  to  declare 
these  decisions  overruled,  although  they  are  opposed  by 
strong  authority.  For  example,  it  is  held  in  Swanzy  v, 
Parker^  50  Penn.  St.  441 ;  88  Amer.  Dec.  549,  where  the 
cases  are  reviewed,  that  a  defaulted  defendant,  although 
without  interest  in  the  suit,  is  incompetent  to  testify,  be- 
cause he  is  still  a  party  to   the  record ;  and   WolJ  v.    Fink, 

1  Penn.  St.  435,  is  an  authority  to  the  same  point.  So,  in 
DeWolf  x\  Johnson,  10  Wheat.  368,  a  defendant  against 
whom  a  decree  pro  confesso  had  been  taken  was  held  by  the 
United  States  Supreme  Court  to  be  incompetent  as  a  witness, 
and  was  excluded  because  he  was  still  a  party  to  the  record. 
The  latter  is  just  this  case. 

It  will  be  found  generally  true,  that  where  contrary  rul- 
ings have  been  made,  and  the  reasons  given,  defaulted  par- 
ties have  been  admitted  on  the  alleged  ground  that  they  have 
ceased  to  have  an  interest  in  the  suit,  not  on  the  ground  that 
they  had  ceased  to   be  parties ;  as   in   Lupton   v.   Lupton, 

2  John.  Ch.  614,  a  case  in  equity,  and  Worrall  v,  Jones, 
7  Bing.  395,  which  was  an  action  at  law. 

Under  our  present  practice  and  existing  statutes,  unlike 
what  they  formerly  were,  shortly  prior  to  the  Code  of  1852, 
it  is  very  certain  that  a  decree  pro  confesso  does  not  now 
operate  to  discharge  a  defendant  as  a  party  to  the  record,  or 
sever  his  connection  with  the  cause,     The  most  to  be   ac- 
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complished  by  it  is  as  a  conclusive  admission  of  the  facts 
alleged  in  the  bill.— Code,  1886,  §  3483.  The  defendant  in 
default  can  still  "appear  and  contest  the  decree  on  the  merits 
of  the  bill,  or  may  appear  before  the  register  on  a  reference." 
Code,  §  3485.  And  he  may  also  move  to  dismiss  the  bill  for 
want  of  equity. — Madden  v.  Floyd,  69  Ala.  222.  He  is  still 
invested  with  the  authority  to  show  himself  an  active  and 
troublesome  litigant,  in  this  limited  field  of  operation. 

If  we  should  even  regard  this  question  under  discussion 
as  a  doubtful  one  under  the  old  law — one  on  which  the 
authorities  everywhere  have  been  at  variance — the  history 
and  phraseology  of  our  legislation  show  that  the  policy  of 
our  present  statute,  as  embraced  in  section  2765  of  the  Code 
of  1886,  was  to  prohibit  parties  from  testifying  as  to  certain 
transactions  with  deceased  persons,  within  the  specified  ex- 
ceptions, because  of  the  injustice  done  the  opposite  party  by 
reason  of  want  of  mutuality — his  equal  footing  being  de- 
stroyed by  the  death  of  his  witness,  with  whom  the  alleged 
transaction  or  conversation  occurred.  It  was  observed  in 
Kumpe  t\  Coons,  63  Ala.  448,  that  this  statute  "was  intended 
as  a  revision  of  the  whole  subject  of  the  competency  of  wit- 
nesses because  of  interest,  or  because  of  their  relation  to  the 
suit  or  proceedings,  and  to  substitute  the  rule  prescribed  by 
them,  not  only  for  the  rules  of  the  common  law,  but  for  the 
provisions  of  former  statutes."  In  Dudley  v.  Steele,  71  Ala. 
423,  it  was  said  that  the  statute,  as  now  existing  in  section 
2765  of  the  Code,  enlarged  the  former  common-law  rule  of 
competency,  but  "preserved  the  common-law  rule  as  to  the 
class  of  excepted  cases."  This  clearly  means  those  excep- 
tional cases  in  which  parties,  or  interested  persons,  were  al- 
lowed to  testify  at  common  law,  which  do  not  violate  the  pol- 
icy, or  contravene  the  jylain  'purpose  of  the  statute  as  it  now 
exists ;  as  where  one  party  to  the  record  was  called  to  tes- 
tify in  favor  of  the  opposite  party,  against  his  own  interest, 
which  was  the  very  case  of  Dudley  v.  Steele,  suj^ra.  The 
case  of  Dismukes  v,  Tolson,  67  Ala.  386,  is  another  illustra- 
tion of  our  proposition.  We  there  ruled,  that  original  en- 
tries made  by  a  defendant  in  his  own  shop-books,  although 
admissible  ordinarily  in  his  own  favor  under  certain  restric- 
tions, as  an  exception  to  the  common -law  rule  excluding 
parties,  could  not  be  proved  by  himself,  in  a  suit  brought  by 
the  administrator  of  a  deceased  person,  where  such  entries 
had  reference  to  a  transaction  with  the  deceased  in  his  life- 
time.    Such  evidence  was  held  to  violate  the  policy  of  the 
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statute,  which  was  said  to  be,  that  '4ihere  should  be  no  ad- 
missibility, unless  there  was  mutuality ;  that  when  the  lips  of 
one  party  to  a  transaction  are  sealed  by  death,  those  of  the 
other  must  in  like  manner  be  sealed  by  law." — Miller  v.  Can- 
non, 84  Ala.  59 ;  Welch  v.  Adams,  56  Amer.  Rep.  521 ; 
3  Brick.  Dig.  825-26,  and  cases  cited. 

To  reiterate:  parties  to  the  record  were  incompetent  wit- 
nesses at  common  law,  except  in  certain  cases.  The  statutes 
of  this  State  now  make  parties  competent  to  testify,  except 
in  a  particular  class  of  cases — i.  e.,  generically,  where  the 
transaction  testified  to  was  with  a  deceased  person.  We  de- 
duce the  rule,  that  the  common-law  exceptions,  whereby 
parties  were  held  competent  in  certain  cases,  will  not  now  be 
engrafted  on  the  present  statute,  where  such  exceptions  are 
repugnant  to  the  obvious  policy  of  such  statute.  Only  such 
of  these  common-law  exceptions  as  do  not  contravene  the  pur- 
poses of  the  present  statute,  will  be  recognized  as  now  being 
in  force.  The  present  case,  in  our  judgment,  is  not  one  of 
them. 

Our  conclusion  is,  that  Burke  remained  a  party  to  the 
record,  notwithstanding  the  decree  j^ro  conjesso  against  him ; 
and  being  a  necessary,  and  not  a  nominal  party,  he  ought 
not  to  be  allowed  to  testify,  as  to  any  transaction  with  a  de- 
ceased agent  of  his  co-defendant,  the  Savings  Bank,  unless 
called  to  testify  thereto  by  such  party,  whose  rights  would  be 
injuriously  affected  by  his  testimony. 

The  other  objections  to  the  opinion  and  judgment  hereto- 
fore rendered  in  the  cause  will  be  overruled. 

The  application  for  rehearing  is  refused. 
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ACCOMPLICE.    See  Criminal  Law,  1. 

ACCORD  AND  SATISFACTION. 
1.  Novation. — If  the  mortgagor  of  personal  property,  having  sold  to  a 
third  person  a  part  of  the  mortgaged  property,  afterwards  exe- 
cates  another  mortgage  on  other  property,  which  is  accepted  by 
the  mortgagee  "in  settlement  of  said  matter  for"  the  property  so 
sold,  or  is  so  accepted  by  his  agent,  whose  act  is  afterward  rati- 
fied by  him,  this  constitutes  a  valid  substitutionary  contract, 
healing  the  breach  of  the  first,  and  is  available  to  the  purchaser 
as  a  defense  to  a  subsequent  action  for  the  alleged  conversion  of 
the  property  sold  to  him.     Cobb  v.  Malone  &  Collins,  5U. 

ACTIOX. 

1.  Against  agent  of  foreign  corporation  ^  for  taxes. — To  sustain  an  action 

against  the  agent  of  a  foreign  corporation  engaged  in  the  business 
of  lending  money  on  mortgages,  for  taxes  assessed  on  the  gross 
receipts  of  its  business,  a  valid  assessment  must  be  shown,  as 
claimed,  against  that  particular  corporation.    State  v.  Sloss,  119. 

2.  When  action  lies  for  money  paid. — To  maintain  an  action  for  money 

paid  by  plaintiff's  to  the  holders  of  certain  non -transferable 
"labor-tickets"  issued  by  the  defendant  corporation  to  workmen 
in  its  employment,  it  must  be  shown  that  plaintiffs  took  the  tick- 
ets at  the  instance  or  request  of  the  corporation,  acting  through 
some  agent  lawfully  authorized  to  bind  it ;  or,  if  the  agreement 
was  made  by  an  agent  not  duly  authorized,  that  it  was  after- 
wards ratified  by  the  corporation.  Tabler,  Crudup  <&  Co.  v,  Shef- 
field Land,  Iron  dc  Coal  Co. ,  305. 

3.  Wlien  action  lies  for  obstruction  to  navigable  river. — ^The  obstruction 

of  a  navigable  river  is  a  public  nuisance;  but  an  individual 
can  not  maintain  an  action  on  account  of  it,  unless  he  shows  some 
special  injury  to  himself,  independent  of  the  general  injury  to  the 
public.    Sipsey  River  Nav.  Co.  v.  Geo.  Pac.  Railway  Co..  154. 

4.  Same;  for  pollution  of  running  stream. — An  owner  of  land,  throusrh 

whicn  a  small  stream  runs,  may  maintain  an  action  at  law  for 
damages,  on  account  of  injuries  caused  by  the  pollution  of  the 
stream  and  the  deposit  of  sediment  from  a  smelting  furnace  and 
washers  for  iron  ore,  by  an  upper  proprietor.  Clifton  Iron  Co.  v. 
Dye,  468. 
6.  Same;  for  obstruction  of  street. — ^The  obstruction  of  a  street  in  an 
incorporated  city  or  town,  although  under  claim  of  title  to  the 
soil,  is  an  indictable  nuisance,  for  which  an  action  lies  in  favor  of 
any  person  sustaining  special  damage.    Demopolis  v.  Webb,  659. 

6.  Action  by  partnership. — A  suit  may  be  maintained  in  the  name  of 

a  late  partnership,  stating  the  names  of  the  late  partners,  not- 
withstanding its  dissolution.     Tompkins  v.  Levy  d:  JHro.,  264. 

7.  Action  against  partner,  for  debt  of  partnership. — ^In  an  action  against 

a  partner  individually,  the  complaint  containing  the  common 
counts  only,  a  recovery  may  be  had  on  proof  of  a  debt  against  the 
partnership.    Clark  v-  Jones  ds  Bro,,  474. 
48 
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ACTION— Continued. 

8.  Action  at  law  between  partners, — At  common  law,  one  partnership 

could  not  Diaintain  an  action  against  another,  when  the  two  had 
a  common  partner ;  but,  under  statutory  provisions  making  part- 
nership demands  joint  and  several,  an  action  on  a  partnership 
demand  may  be  prosecuted  against  one  of  the  partners  individ- 
ually (Code,  $  2605) ;  and  the  fact  that  the  partner  not  sued  is  also 
a  partner  in  the  plaintiff  firm,  it  seems,  is  no  defense  to  the  action. 
Alexander  Bros,  v.  King  <fe  Co.,  642. 

9.  When  action  accrues  on  note. — When  a  promissory  note,  though 

made  payable  ''one  day  after  date,''  contains  a  further  stipula- 
tion for  the  punctual  payment  of  interest  annually,  and  of  the 
principal  '*on  thirty  days  notice;"  a  right  of  action  on  it,  for  the 
principal,  does  not  accrue  until  the  expiration  of  thirty  days  after 
demand  or  notice,  and  the  statute  of  limitations  does  not  begin  to 
run  until  that  time.     Massie  v,  Byrd,  672. 

10.  Same;  presumption  as  to  demand  or  notice. — ^When  a  promissory 

note,  payable  thirty  days  after  demand  or  notice,  provides  for 
the  punctual  payment  of  interest  annually,  and  it  is  otherwise 
shown  that  a  long  credit  was  contemplated ;  partial  paymdiits 
being  made  until  the  death  of  the  maker  eight  years  afterwards, 
after  which  the  note  was  filed  as  a  claim  against  his  estate,  and 
an  action  brought  against  his  personal  representative  more  than 
ten  years  afterwards ;  field,  that  it  would  oe  presumed  that  a  de- 
mand, putting  the  statute  of  limitations  in  operation,  was  made 
within  the  time  prescribed  as  a  bar  by  the  statute  of  non-claim, 
and  that  this  presumption  was  not  overcome  by  proof  of  a  demand 
in  fact  made  after  the  expiration  of  that  time,    ib,  672. 

11.  Action  on  attachment  bond. — Although  an  attachment  may  have 

been  sued  out  vexatiously  and  maliciously,  an  action  can  not  be 
maintained  on  the  bond,  unless  it  was  also  wrongfully  sued  out — 
that  is,  unless  it  was  sued  out  without  the  existence  of  any  one 
of  the  facts  which  authorize  a  resort  to  the  process.  Calhoun  v. 
Hannan  <&  Michael,  277. 

ADVERSE  POSSESSION. 

1.  As  between  widow  and  lieirs;  estoppel  against  heirs;  presumptions 

from  lapse  of  time, — ^The  widow's  possession  of  lands  allotted  to 
her  as  dower  is  not  adverse  to  the  heirs,  and  if  she  {>urchases  the 
reversionary  interest,  at  a  sale  made  by  the  administrator,  they 
can  not  assail  her  title,  at  lawi  during  her  life,  even  though  the 
sale  was  void ;  and  if  the  purchase-money  was  paid,  and  was  ap- 
plied by  the  administrator  to  the  payment  of  debts,  they  would 
be  estopped  from  denying  the  validity  of  the  sale,  without  offer- 
ing to  do  equity  by  refunding  the  purchase-money ;  and,  having 
the  equitable  right  to  set  aside  the  sale  as  a  cloud  on  their  title, 
on  offering  to  do  equity,  if  they  allow  the  widow  and  those  claim- 
ing under  her  to  remain  in  undisturbed  possession  for  more  than 
twenty  years,  though  less  than  ten  years  after  her  death  has 
elapsed,  the  presumption  will  be  indulged  against  them,  that  she 
acquired  the  legal  title  by  voluntary  conveyance  from  them,  or  by 
compulsory  proceedings  in  equity.  Woodstock  Iron  Co.  v.  Fullen- 
wider,  584. 

2.  As  between  tenants  in  common. — Actual  possession,  such  as  the  land 

reasonably  admits  of,  is  an  essential  element  of  adverse  posses- 
sion ;  an  entry  by  two  tenants  in  common,  surveying  and  laying 
the  land  out  in  lots,  without  more,  does  not  constitute  such  actual 
possession ;  and  a  sale  and  conveyance  of  one  or  more  of  the  lots 
by  one  of  them,  after  the  lapse  of  ten  ^ears,  does  not,  as  against 
the  other,  establish  an  adverse  possession  of  the  other  portions  of 
the  land.    Stevenson  v,  Anderson,  228. 
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ADVERSE  POSSESSION— Continued. 

3.  Adverse  possession,  under  permissive  possessor. — A  permissive  pos- 

session does  not  become  adverse,  without  an  open  and  distinct 
disavowal  of  the  title  of  the  true  owner,  and  the  assertion  of  a 
hostile  title  brought  to  his  notice ;  but,  if  the  permissive  posses- 
sor dies  in  possession,  and  the  land  is  afterwards 'sold  by  his  ad- 
ministrator for  payment  of  debts,  a  deed  executed  to  the  purcha- 
ser purporting  to  convey  the  entire  estate  in  the  land,  the  pur- 
chase-money paid,  and  possession  delivered,  such  possession  is 
adverse  to  the  true  owner,  and  will  ripen  into  a  title  if  continued 
for  the  statutory  period.    Woodstock  Iron  Co.  v.  Boberts,  436. 

4.  Continuity  of  possession,  as  affected  by  trespass.— The  intrusion  of 

a  mere  trespasser  on  land,  who  enters  without  cltiim  or  title, 
does  not  interrupt  the  continuity  of  possession,  unless  continued 
so  long  that  knowledge  by  him  is  presumed,  and  he  fails  to  resort 
to  legal  remedies  t)efore  adverse  rights  are  acquired.    lb.  436. 

5.  Actual  and  constructive  possession. — ^Possession  under  title,  or  col- 

or of  title,  is  not  limited  Co  that  part  of  the  land  which  is  actu- 
ally occupied,  but  extends  to  the  entire  tract  covered  by  the 
written  instrument;  while  the  possession  of  a  trespasser,  with- 
out color  of  title,  extends  only  to  the  land  actually  occupied. 
lb.  436. 
See,  also,  Limitations,  Statute  op. 
AGENCY. 

1.  Admission  by  agent,  after  termination  of  agency. — The  clerk  of  a 

steamboat,  having  authority  to  make  purchases  and  to  state  ac- 
counts for  the  boat,  can  not  bind  the  owners  by  his  written  ad- 
mission of  the  correctness  of  an  account  after  the  termination  of 
his  agency,  but  must  be  examined  as  a  witness  to  prove  its  cor- 
rectness, if  known  by  him.     Gunter  v.  Stuart,  196. 

2.  Cancellation  of  policy;  authority  of  agent. — An  agency  to  procure 

insurance  is  ended  when  the  policy  ir?  procured  and  delivered  to 
the  principal ;  and  the  agent  has  no  power  afterwards  to  consent 
to  a  cancellation,  or  to  accept  notice  of  an  intended  cancellation 
by  the  insurer.    Insurance  Co's  v.  Raden,  311. 

3.  Same;  du^l  agency. — An  express  stipulation  in  the  policy  authoriz- 

ing the  company  to  terminate  it  at  any  time  on  giving  notice  to 
that  effect  to  the  assured,  **or  to  the  person  who  may  have  pro- 
cured the  insurance  to  be  taken,"  can  not  be  applied  to  a  case 
where  the  same  person  acted  as  agent  for  both  parties  in  procur- 
ing and  issuing  tne  policy,  and  notice  of  the  intended  cancellation 
was  not  given  to  the  assured  in  person,    lb.  311. 

4.  Ratification  of  cancellatioii. — A  ratification  of  the  cancellation  of  a 

policy,  which  was  procured  for  the  insured  by  an  agent  of  the  in- 
surance company,  will  not  be  presumed  from  his  acceptance,  after 
a  loss,  of  a  policy  in  another  company,  which  was  procured  by 
the  same  agent,  when  it  is  not  shown  that  the  assured  was  fully 
informed  of  all  the  facts  connected  with  the  supposed  cancellation 
and  substitution,  and  of  his  legal  rights  as  determined  by  those 
facts ;  nor  will  it  be  presumed  from  the  institution  of  a  suit  on  the 
substituted  policy,  which  was  induced  by  the  misrepresentation 
of  the  agent  to  the  attorneys  of  the  assured.    lb.  311. 

5.  Ratification  of  agenVs  unauthorized  act  or  agreement. — A  payment 

by  the  defendant  corporation,  on  presentation,  of  labor- tickets 
which  the  plaintiffs  had  taken  from  the  holders  to  whom  they 
were  issued,  on  the  faith  of  a  promise  by  an  agent  of  the  corpo- 
ration that  they  would  be  paid  on  presentation,  is  a  ratification  of 
the  agent's  promise,  and  authorizes  plaintiffs  to  continue  to  pur- 
chase the  tickets  until  notified  that  they  would  not  be  paid. 
TableTf  Cr^dup  4;  Co.  v.  Sheffield  Land,  Iron  dc  Coal  Co.,  305. 
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6.  Authority  of  agent  to  collect;  purchase  in  payment  of  debt. — Although 

authority  to  a  clerk  to  sell  goods  and  collect  the  debts  may  not 
empower  him  to  purchase  a  stock  of  goods  in  payment  of  a  debt ; 
yet,  where  a  general  agent  is  left  in  charge  of  his  principal's  bus- 
iness, and  is  specially  instructed  to  look  after  a  particular  debt, 
to  collect  something  on  it,  or  arrange  it  in  some  way,  it  can  not  be 
assumed  that  his  authority  was  limited  to  the  collection  of  debts 
in  the  usual  mode  on  the  sale  of  goods.    Knoxoles  v.  Street^  357. 

7.  Deed  of  railroad  corporation,  executed  by  agent. — A  conveyance  of 

lands  which  belonged  to  the  Alabama  &  Chattanooga  Railroad 
Company,  executed  by  J.  (J.  Stanton  as  general  superintendent 
and  attorney  in  fact,  without  written  authority  from  the  board  of 
directors,  or  other  governing  body  of  that  corporation,  passed  no 
legal  title  or  estate,  as  against  the  corporation,  or  the  trustees  who 
succeeded  to  its  rights;  but  it  would  constitute  color  of  title,  under 
which  a  title  might  be  acquired  by  possession  held  long  enough  to 
effect  a  statutory  bar.    Swann  &  Billups  v.  Gaston,  569. 

AMENDMENT. 

1.  Of  complaint;  error  without  injury  in  rejection  of, — ^The  refusal  to 

allow  an  amendment  of  the  complaint,  by  the  a^ldition  of  an- 
other count,  if  erroneous,  is  not  a  reversible  error,  when  the  rec- 
ord shows  that  the  plaintifTs  case  was  tried  on  the  original  com- 
plaint precisely  as  it  would  have  been  if  the  amendment  had  been 
allowed,     Sharpe  v.  National  Bank  of  Birmingham,  644. 

2.  Amendment    by  striking  out  part  of  papers. — On  motion  to  substi- 

tute a  judgment,  the  record  of  which  has  been  lost  or  destroyed, 
an  amendment  may  be  allowed  striking  out  the  summons  and 
complaint  as  a  part  of  the  papers  to  be  substituted.  Peddy  v. 
Street,  299. 

3.  Correcting  mistake  in  description  of  lands  sold  under  probate  decree. 

Under  statutory  provisions  (Code,  1886,  k^  2129-30;  1876,  $2472; 
1867,  §  2128),  when  a  mistake  has  been  made  in  the  description 
of  a  decedent's  lands  sold  under  a  probate  decree,  whether  in  the 
petition,  order,  or  other  proceedings,  the  court  ordering  the  sale 
has  authority  to  correct  it,  on  the  application  of  the  purchaser, 
or  any  one  claiming  under  him ;  and  the  provisions  regulating  the 
practice  in  such  cases,  as  now  of  force,  being  remedial  in  their 
character,  are  applicable  to  sales  made  while  the  former  statutes 
were  in  force.    Brown  v.  Williams,  353. 

4.  Same;  effect  of  decree  correcting  mistake;  defenses  against. — A  de- 

cree correcting  a  mistake,  under  these  statutory  provisions,  only 
has  the  effect  of  placing  the  parties  in  the  same  position  they 
would  have  occupied  if  no  mistake  had  occurred,  but  it  gives  no 
additional  validity  to  the  original  order  of  sale ;  other  defects  in 
the  order,  or  in  the  proceedings  connected  with  it,  assailing  its 
validity,  are  no  defense  against  the  application ;  and  the  lapse  of 
seventeen  years  since  the  sale,  no  adverse  possession  being  shown, 
is  no  bar  to  a  correction  of  the  mistake.    lb.  353. 

ARSON.     See  Criminal  Law,  2. 

ASSIGNMENT. 
1.  Order  by  client  on  attorney,  not  constituting  assignment;  what  may  be 
reached  by  attachment  or  garnishment. — A  written  order  from  a 
client  to  his  attorney,  instructing  him  to  pay  to  certain  named 
creditors,  when  collected,  money  arising  from  claims  placed  in  his 
hands  for  collection,  does  not  operate  an  assignment  of  the  claims, 
or  the  money  collected  on  them ;  and  the  ownership  of  the  claims 
being  unchanged,  the  debtors  are  subject  to  attacnment  or  gar- 
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nishment  at  the  suit  of  the  client's  creditors.  Sterreit  v.  Miles  <k 
Co,,  472. 

2.  ABBignment  of  judgment  or  decree;  suits  by  assignee. — The  statutory 

provisions  relating  to  mesne  or  final  process  issued  upon  an  as- 
signed judgment  or  decree  (Code,  §§  2927-28),  have  no  application 
to  suits  on  such  judgment  or  decree,  whether  at  law  or  in  equity. 
An  action  at  law  can  not  be  prosecuted  by  the  assignee  in  his  own 
name,  but  he  may  maintain  a  bill  in  equity  in  his  own  name. 
Moorer  -v.  Moorer,  545. 

3.  General  assignment  for  benefit  of  creditors;  validity  of. — A  general 

assignment  for  the  benefit  of  creditors,  which  fixes  no  time  for 
foreclosure,  and  reserves  to  the  grantor  the  use  of  the  property 
until  foreclosure,  is  not  on  that  account  fraudulent  as  against 
creditors,  since  the  assignee  may  at  any  time  foreclose,  and  any 
creditor  may  compel  him  to  do  so.  Globe  Iron  Roofing  &  Corru- 
gating Co,  v',  Thacker,  458. 

ATTACHMENT. 

1.  What  may  be  reached  by  attachment  or  garnishment. — A  written 

order  from  a  client  to  his  attorney,  instructing  him  to  pay  to 
certain  named  creditors,  when  collected,  money  arising  from 
claims  placed  in  his  hands  for  collection,  aoes  not  operate  an  as- 
signment of  the  claims,  or  the  money  collected  on  them ;  and  the 
ownership  of  the  claims  being  thereby  unchanged,  the  debtors 
are  subject  to  attachment  or  garnishment  at  the  suit  of  the  client's 
creditors.     Sterrettv.  Miles  &  Co.,  472. 

2.  Contest  betv^een  attaching  creditors;  what  defects  are  available, — A 

junior  attaching  creditor,  having  first  obtained  judgment,  can  not 
claim  the  proceeds  of  sale  of  the  attached  property,  as  against  the 
prior  attaching  creditor,  unless  the  prior  attachment,  or  judgment 
thereon,  is  a  nullity;  and  the  fact  that  the  cause  of  action  is  a 
partnership  demand,  the  partner  not  sued  being  also  a  member 
of  the  plaintifi*  partnership,  does  not  render  the  proceedings  or 
the  judgment  void.     Alexander  Bros,  v.  King  Co.^  542. 

3.  Practice  in  attachment  suits,   on  interposition  of  claim  by  third  per- 

son, and  motion  to  dissolve  attachment  and  dismiss  levy, — In  an 
attachment  suit,  the  defendant  only  appearing  for  the  purpose 
of  moving  to  dissolve  the  attachment  and  dismiss  the  levy,  the 
attached  property  having  been  claimed  by  a  third  person  as 
purchaser;  although  the  court  may  correctly  adjudge  that  the 
property  is,  on  the  facts  proved,  subject  to  the  attachment,  it 
should  only  render  judgment  overruling  the  defendant's  motions, 
and  delay  final  judgment,  until  the  determination  of  the  adverse 
claim  to  the  property;  and  the  defendant  himself  may  assign 
as  error  the  rendition  of  final  judgment  against  bim.  Abraham 
v.  Nicrosi,  173. 

4.  Attachment  on  ground  of  fraudulent  disposition  of  property. — A  pro- 

§osal  for  a  composition  with  his  creditors  by  an  embarrassed 
ebtor,  ofi*ering  to  surrender  all  of  his  property  on  condition  of 
receiving  a  release  in  full,  is  good  ground  for  suing  out  an  attach- 
ment (Code,  §  2630),  when  it  appears  that  his  scedule  of  assets 
includes  clain)s  which  he  had  already  transferred  to  one  of  his 
creditors  as  collateral  security,  and  omitted  property  in  which  he 
had  a  valuable  interest,  and  that  the  names  of  several  small  cred- 
itors were  omitted,  money  being  retained  and  laid  aside  to  pay 
them.     Campbell  v,  Hopkins,  17i). 

5.  Levy  on  stock  in  private  corporation;  transfer  on  books. — Under  stat 

utory  provisions  (Code,  1876,  §§  2043-4;  1886,  §§  1670-71),  stock 
in  private  corporations  are  placed  on  the  same  footing  as  othe " 
personal  chattels,  as  to  their  liability  to  levy  under  execution  o 
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attachment ;  a  transfer  thereof,  not  recorded  on  the  books  of  the 
corporation  within  fifteen  days  afterwards,  is  void  as  to  bona  fide 
creditors,  or  subsequent  purchasers  without  notice ;  and  a  judg- 
mti^nt  creditor  having  a  lien,  and  an  attaching  creditor  who  per- 
fects his  lien  by  the  recovery  of  judgment,  are  equally  bona  fide 
creditors  from  the  inception  of  the  lien.  Berney  Nat,  Bank  v. 
Pinckardf  DeBardelaben  <Sc  Co,,  577. 

6.  Fi,  ja,  or  vend.  ex.  on  judgment  in  attachment  case. — The  lien  of  an 

attachment  is  perfected  by  the  recovery  of  judgment,  and  is  not 
waived  or  forfeited  by  suing  out  a >?. /a.  instead  of  a  vend,  ex,  to 
enforce  it,  but  the  latter  may  still  be  sued  out  if  necessary.    76. 577. 

7.  Replevy  (or  forthcoming)  bond  in  attachment  case,  before  justice  of  the 

peace, — In  an  attachment  case  before  a  justice  of  the  peace,  a  re- 
plevy bond  conditioned  to  have  the  property  forthcoming  within 
twenty  days  after  the  rendition  of  judgment,  is  substantially  de- 
fective as  a  statutory  bond  (Code,  ^f  3334-41),  and  does  not  au- 
thorize a  summary  execution  on  a  return  of  forfeiture;  and  the 
defect  being  one  of  substance,  it  is  not  cured  by  the  statutory 
provision  as  to  defects  of  form.  {lb,  ^  3357).  Cobb  v,  Thomp- 
son, 381. 

8.  Action  on  bond;  lies  when, — Although  an  attachment  may    have 

been  sued  out  vexatiously  and  maliciously,  an  action  can  not  be 
maintained  on  the  bond,  unless  it  was  also  wrongfully  sued  out — 
that  is,  unless  it  was  sued  out  without  the  existence  of  any  one  of 
the  facts  which  authorize  a  resort  to  the  process.  Calhoun  v, 
Hannan  &  Michael,  277. 

9.  Burden  of  proof,  as  to  ground  for  attachment, — In  an  action  on  an 

attachment  bond,  the  onus  is  on  the  plaintiff  to  prove  the  falsity 
of  the  affidavit  on  which  the  atlachment  was  sued  out.    76.  277. 

10.  Damages ;  error  without  injury^ — In  an  action  on  an  attachment 
bond,  a  judgment  on  verdict  for  the  defendants  conclusively  de- 
termines that  the  writ  was  not  wrongfully  sued  out;  and  the 
rulings  of  the  court  on  the  pleadings  and  evidence,  or  in  the 
matter  of  charges  given  or  refused,  relating  only  to  the  question 
of  exemplary  damages,  if  erroneous,  could  not  have  injured  the 
plaintiff.    76.  277. 

11.  What  may  be  reached  by  garnishment, — On  a  sale  of  personal  prop- 
erty, where  the  purchaser  promises,  as  evidenced  by  the  bill  of 
sale,  to  pay  the  agreed  price  to  several  named  creditors  of  the 
seller,  ratably  according  to  their  respective  debts,  the  assent  of 
each  creditor  will  be  presumed,  since  the  promise  is  apparently 
for  his  benefit ;  he  may  recover  the  money  by  action  of  debt,  or 
indebitatus  assumpsit,  against  the  purchaser ;  and  until  he  mani- 
fests his  election,  the  money  can  not  be  reached  by  other  creditors 
of  the  vendor.  But,  if  he  refuses  to  accept  the  money,  the  right 
to  it  revests  in  the  vendor,  and  it  is  subject  to  garnishment  at  the 
suit  of  other  creditors.  Leinkauff  <Sc  Strauss  v,  Forcheimer  & 
Co.,  258. 

ATTORNEY  AT  LAW. 

1.  Priveleged  communications  between  attorney  and  client, — An  officer, 

having  the  legal  custody  of  a  prisoner,  should  allow  him  every 
reasonable  opportunity,  consistent  with  his  safe  keeping,  for 
private  consultation  with  his  attorney ;  yet  he  may  testify  to  cona- 
munications  made  in  his  presence,  although  they  might  be  privi- 
leged as  between  the  attorney  and  his  client.    Cotton  v.  State,  75. 

2.  Argument  of  counsel  to  jury, — Counsel  should  not  be  allowed,  in 

argument  to  the  jury,  to  state  as  fact  that  which  is  damaging  to 
defendant,  and  of  which  there  is  no  legal  evidence.  Coleman 
V.  State,  14. 
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ATTORNEY  AT  LAW— Continued. 

3.  Order  by  client  on  attorney,  not  constituting  assignment;  what  may 
be  reached  by  attachment  or  garnishment. — A  written  order  from  a 
client  to  his  attorney,  instructing  him  to  pay  to  certain  named 
creditors,  when  collected,  money  arising  from  claims  placed  in 
his  hands  for  collection,  does  not  operate  an  assignment  of  the 
claims,  or  the  money  collected  on  them ;  and  the  ownership  of 
the  claims  being  thereby  unchanged,  the  debtors  are  subject  to 
attachment  or  garnishment  at  the  suit  of  the  client's  creditors. 
Sterrett  v.  Miles  &  Co,,  4n2, 

BAILMENT.    See  Pledge. 
BANKRUPTCY. 

1.  Subscription  for  stock,  as  debt  against  bankrupt's  estate, — An  un- 
paid subscription  for  stock  in  a  private  corporation  is  not  assets 
of  the  subscriber's  bankrupt  estate,  which  the  assignee  is  bound 
to  accept,  nor  is  it  a  provable  debt  against  the  bankrupt  estate ; 
consequently,  a  discharge  in  bankruptcy  is  no  defense  to  the  bank- 
rupt against  an  assessment  and  call  regularly  made  by  a  court 
having  jurisdiction  of  the  estate  of  the  corporation,  under  a  bill 
filed  by  its  creditors.    Sayre  v.  Qlenn,  631. 

BILL  OF  EXCEPTIONS. 

1.  General    exception  to  charge, — A    single  exception  to  an    entire 

charge  can  not  be  sustained,  unless  each  principle  asserted  by 
it  is  faulty.    Dick  v.  State,  61. 

2.  General  exception  to   several  charges  given  or  refused. — A  general 

exception  to  several  charges  given  can  not  avail  anything,  unless 
all  of  them  are  erroneous ;  nor  to  the  refusal  of  several  charges 
asked,  unless  each  of  them  stated  a  correct  principle  of  law  ap- 
plicable to  the  case.    Adams  v.  State,  89. 

3.  General  exception  to  refusal  of  several  charges. — An  exception  ex- 

pressed in  these  words,  *'The  defendant  asked  the  court  to  give 
the  following  charges,  each  of  which  the  court  refused  to  give, 
whereupon  the  defendant  duly  and  legally  excepted,*'  is  a  gen- 
ral  exception,  and  can  not  avail  if  any  one  of  the  charges  was 
properly  refused.     Goley  v.  State,  57. 

4.  Bill  of  exceptions;  matters  of  record, — When  matters  which  con- 

stitute a  part  of  the  record  proper  in  the  court  below,  are  shown 
only  bv  the  bill  of  exceptions,  the  appellate  court  can  not  consider 
them  for  any  purpose,  but  will  disregard  them  ex  mero  motu. 
Pendry  v.  Shows,  339. 

5.  Same. — On  appeal  from  a  probate  decree  rendered  on  final  settle- 

ment of  an  executor's  accounts,  this  court  can  not  consider  an 
assignment  of  error  based  on  an  order  setting  aside  a  prior  decree 
allowing  a  claim  of  exemptions  filed  by  the  widow,  when  such 
order  and  the  decree  setting  it  aside,  are  shown  only  by  the  bill 
of  exceptions ;  though  the  court  mav  consider  the  transcript  as 
showing  the  fact  that  the  claim  was  filed,  its  date,  and  the  prop- 
erty embraced  in  it.     Chandler  v.  Chandler,  300. 

6.  Entries  on  docket,  as  part  of  record. — Extracts  from  the  docket  of 

the  court  below,  copied  into  the  transcript  by  the  clerk,  but  not 
made  a  part  of  the  record  by  bill  of  exceptions  or  otherwise,  are 
the  mere  unauthorized  memoranda  of  the  clerk,  and  can  not  be 
considered  by  this  court  for  any  purpose.    Baker  v.  Swift,  530. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  When  sworn  plea  is  necessary, — In  an  action  on  a  bill  of  exchange 

by  an  indorsee  against  the  drawer,  the  indorsement  to  plaintiff, 

or  his  ownership,  not  being  denied  by  plea  verified  by  affidavit 

(Code,  ii  2676,  2770),  the  validity  of  the  transfer  can  npt  be  ques- 
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BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES— Continucci. 
tioned,  and  the  bill  is  admissible  as  evidence.    Manning  v.  Ma- 
roneyy  563. 

2.  Admissibility  of  bill  as  evidence;  preliminary  proof  of  demand,  pro- 

test,  and  notice;  mutilation  by  identifying  marks. — ^In  an  action  on 
a  bill  of  exchange,  the  bill  is  admissible  as  evidence  without  pre- 
liminary proof  of  demand,  protest,  and  notice  of  dishonor,  or  a 
waiver  thereof,  these  facts  being  matter  of  defense;  and  it  is  not 
rendered  inadmissible  as  evidence  on  the  ground  of  mutilation, 
because  of  identifying  marks  as  an  exhibit  to  a  deposition,  writ- 
ten by  the  commissioner.    2b,  563. 

3.  Instructions  to  drawee  not  to  pay;  secondary  evidence  of  letter  beyond 

jurisdiction  of  the  court. — In  an  action  by  an  indorsee  against  the 
drawer  of  a  bill  of  exchange,  who  pleads  the  failure  to  give  him 
due  notice  of  dishonor,  a  letter  written  by  him  to  the  drawees, 
instructing  them  not  to  pay  the  bill,  is  admissible  as  evidence; 
and  the  letter  being  addressed  to  the  drawees  at  their  place  of 
business  in  another  State,  and  therefore  presumptively  beyond 
the  jurisdiction  of  the  court,  secondary  evidence  of  its  contents 
may  be  adduced  by  the  plaintiff,  without  accounting  for  its  non- 
production.    Tb'  563. 

4.  Demand  and  notice;  avertnent  and  proof  of. — It  has  been  long  set- 

tled as  a  rule  of  pleading  and  evidence,  that  facts  which  excuse 
demand  and  notice  are,  in  law,  deemed  proof  of  such  demand  and 
notice;  conseouently,  an  averment  of  demand  and  notice  is 
proved  by  evidence  of  facts  showing  a  waiver  thereof.    lb.  563. 

5.  Waiver  of  protest  and  notice  of  dishonor. — If  the  drawer  of  a  bill 

instructs  the  drawee  not  to  pay  it,  this  dispenses  with  the  neces- 
sity of  protest  and  notice  of  dishonor.    lb.  563. 

6.  Set-off  against  commercial  paper. — By  express  statutory  provision 

(Code,  §  2684),  a  bill  of  exchange,  or  other  commercial  paper, 
negotiated  for  value  before  maturity,  is  not  subject  to  set-off. 
lb.  563. 

7.  Set-off  against  note. — A  demand  against  an  intermediate  holder  of 

a  promissory  note  is  not  available  as  a  set-off  to  the  maker,  either 
at  law  or  in  equity,  unless  founded  on  an  agreement  supported 
by  a  new  consideration,  in  pursuance  of  which  the  intermediate 
holder  procured  it,  or  which  was  entered  into  by  the  parties 
while  it  was  in  his  hands ;  and  this  rule  applies  to  a  non-com- 
mercial note  transferred  after  maturity.    Brown  v.  Scott,  453. 

8.  Transfer  of  note  cw  collateral  security;  set-off  in  equity. — When  a 

note  secured  by  mortgage  is  purchased  by  one  of  the  heirs  of  the 
deceased  mortgagor,  and  transferred  as  collateral  security  for  his 
own  debt,  and  the  transferree  files  a  bill  to  foreclose,  he  is  only 
entitled  to  recover  the  amount  of  his  debt,  with  attorney's  fees 
and  costs ;  and  the  transferror  being  indebted  to  the  estate  of  the 
mortgagor,  the  other  heirs  may  by  cross-bill  set  off  that  indebted- 
ness against  the  balance  due  on  the  mortgage  debt.    /6.  453. 

9.  Transfer  of  promissory  note  by  husband  and  wife. — Under  the  stat- 

ute regulating  the  separate  estates  of  married  women,  which  has 
been  in  force  since  February  28th,  1887  (Sess.  Acts  1886-7,  p.  81 ; 
Code,  §§  2346,  2348),  a  promissory  note  which'  is  the  separate 
property  of  the  wife,  having  been  made  payable  to  her  while  sole 
and  unmarried,  may  be  transferred  by  ner  written  assignment, 
to  which  the  husband's  consent  is  affixed  in  writing,  as  well  as 
by  a  joint  assignment.  Bullock  v.  Vann,  372. 
10.  Confederate  money  as  consideration;  pa^t  or  executed  consideraium. 
In  an  action  on  a  promissory  note,  given  in  April,  1886,  for  the 
amount  of  Confederate  treasury-notes  collected  by  the  maker,  as 
agent  for  the  payee,  during  the  late  war,  the  measure  of  the 
plaintiff's  recovery  is  not  the  value  of  the  Confederate  notes  ia 
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lawful  currency,  as  it  mijjht  be  if  the  action  was  founded  on  the 
original  indebtedness ;  and  the  rule  as  to  a  past  or  executed  con- 
sideration does  not  apply.     Massie  v,  Byrdy  672. 

BILL  OF  PARTICULARS. 

1.  Bill  of  pariicvXarB,  as  ^vaicer  of  plea  in  abatement. — The  right  to 
file  a  plea  in  abatement  is  not  waived  by  a  previous  demand  for 
a  bill  of  particulars. — Code,  §  2(570.     Oates  v,  Clendenardj  734. 

BONDS. 

1.  Replevy  {or  forthcoming)   bond  in  attachment  case,  before  justice  of 

the  peace, — In  an  attachment  case  before  a  justice  of  the  peace,  a 
replevy  bond  conditioned  to  have  the  property  forthcoming  within 
twenty  days  after  the  rendition  of  judgment,  is  substantially  defec- 
tive as  a  statutory  bond  (Code.  §§  3334-41),  and  does  not  author- 
ize a  summary  execution  on  a  return  of  forfeiture ;  and  the  defect 
being  one  of  substance,  it  is  not  cured  by  the  statutory  provision 
as  to  defects  of  form  {lb.  §  3357).     Cobb  v,  Thompson^  381. 

2.  Statutory  claim  bond;  alteration  adding  name  of  another  surety  as  co- 

obligor. — After  a  statutory  claim  bond,  having  been  signed  by  the 
principal  obligor  and  two  sureties,  has  been  accepted  and  ap- 
proved by  the  sheriff,  it  is  his  duty  to  return  it  at  once  to  the  court 
from  which  the  process  issued,  and  he  has  no  authority,  though 
retaining  possession  of  the  bond,  to  induce  or  accept  the  subse- 
quent signature  of  a  third  person  as  surety ;  and  such  signature 
and  acceptance  being  unauthorized,  the  liability  of  the  original 
sureties  is  not  thereby  discharged  or  affected.  Anderson  v.  Bel- 
lenger  &  Balls ^  334. 

3.  Same;  accepted  on  Sunday. — A  statutory  claim  bond,  accepted  bv 

the  sheritf  on  Sunday,  is  within  the  statute  declaring  void  **all 
contracts  made  on  Sunday"  (Code,  §  1749; ;  and  when  the  plain- 
tiffs in  the  action  bring  suit  on  the  bond,  it  is  not  necessary  that 
a  plea,  alleging  its  invalidity  because  it  was  accepted  on  that  day, 
should  also  allege  the  plaintiff's  complicity  in  such  acceptance. 
76.  334. 

4.  Signature  to  bond  procured  by  fraud  and  mit^take, — In  an  action  on 

a  statutory  claim  bond,  it  is  a  good  plea  by  one  of  the  sureties, 
that  he  was  fraudulently  induced  by  the  sheriff  to  sign  it  after  it 
had  been  accepted  and  approved  with  the  signatures  of  the 
other  two  sureties  only,  and  that  he  signed  it  under  a  mistake  of 
fact  induced  by  the  misrepresentations  of  the  sheriff.     lb.  334. 

5.  Municipal  bonds  payable  in  gold  coin. — A  grant  of  power  to  a  muni- 

cipal corporation  to  issue  bonds,  without  limitation  as  to  the  kind 
oi  currency  in  which  they  shall  be  payable,  confers  the  authority 
to  make  them  payable  "in  gold  coin  of  the  United  States  of 
America,  of  the  present  standard  weight  and  fineness."  Judson 
v.  Bessemer,  240. 

BURGLARY.    See  Criminal  Law,  4-6. 
CERTIORARI.    See  Justice  of  the  Peace. 
CHAMPERTY.    See  Contracts,  2. 
CHANCERY. 

Jurisdiction,  and  General  Principles. 

1.  Decedent* 8  estate;  removal  of  settlement  into  equity  by  administrator. 
When  an  administrator  seeks  to  remove  the  settlement  of  the 
estate  into  equity,  it  is  immateiial  whether  or  not  proceedings 
for  a  settlement  have  been  commenced  in  the  Probate  Court:  m 
either  case,  he  must  aver  and  show  some  special  ground  for 
equitable  intervention.    Gary  v,  Simmons j  524. 
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2.  Same;    advancements  made  by   administrator  for  distributees, — By 

statutory  provision  (Code,  §§  2150-60),  an  administrator  may,  on 
final  settlement  of  his  accounts  in  the  Probate  Court,  be  allowed 
a  credit,  as  against  the  distributive  shares  of  the  several  dis- 
tributees, for  moneys  paid  out  and  expended  by  him  for  their  sup- 
port and  education  during  infancy ;  and  this  statute  operating  on 
the  remedy  only,  it  will  be  held  to  apply  to  and  include  such  ex- 
penditures made  before  its  passage,  wnich  would  then  have  been 
allowed  in  equity ;  consequently  such  prior  payments  are  now  no 
ground  for  equitable  interposition.    lb.  524. 

3.  Same;  removal  of  incumbrances  on  land, — As  to  lands  which  never 

belonged  to  the  intestate,  but  which  accrued  to  the  distributees, 
as  tenants  in  common  with  the  administrator,  from  some^  other 
source,  the  administrator  may,  by  paying  taxes,  or  removing  in- 
cumbrances, acquire  as  against  the  distributees  a  claim  for  reim- 
bursement ;  but  such  claim  can  not  be  enforced  or  allowed  on 
settlement  of  his  accounts,  either  at  law  or  in  equity — neither  in 
the  Probate  Court,  nor  in  the  Chancery  Court.    lb.  524. 

4.  Sam£;  partnership  accounts;  statute  of  limitations^  cw  bar  to  suit  for 

settlement. — Where  it  appears  that  the  administrator  and  his  in- 
testate had  been  partners  in  business,  and  the  partnership  was 
dissolved  by  consent,  but  no  settlement  of  account?  was  had;  and 
the  intestatie  then  removed  to  Georgia,  and  there  died  after  the 
lapse  of  several  years ;  the  administrator  might  have  a  settlement 
of  the  partnership  accounts  in  equity,  and  a  decree  for  any  bal- 
ance in  his  favor,  which  would  bind  any  personal  assets  in  his 
hands,  notwithstanding  the  bar  of  the  statute  of  limitations;  but, 
when  his  bill  shows  that  he  had  no  personal  assets,  and  that  he 
seeks  to  charge  the  lands  in  the  hands  of  the  heirs,  or  the  rents 
thereof,  the  statute  of  limitations  is  a  bar  to  the  suit.    lb.  524. 

5.  Decedent's  estate;  premature  filing  of  bill  for  distribution. — A  bill  filed 

by  the  distributees  of  a  decedent's  estate,  within  eight  months 
after  the  grant  of  letters  of  administration,  against  the  adminis- 
trator and  the  ^idow,  alleging  that  the  decedent  left  no  debts, 
and  that  the  funeral  expenses  and  other  charges  have  been  paid 
ofi*by  the  parties  interested  in  the  estate,  and  praying  a  distribu- 
tion and  settlement,  is  prematurely  filed.    JacMon  v,  Rowell,  686. 

6.  When  legatee  may  come  into  equity,  against  executor. — A  legatee  to 

whom  the  testator  bequeathed  his  mercantile  business,  with  stock 
of  goods,  notes  and  outstanding  accounts,  directing  that  he  "will 
assume  all  the  liabilities  of  the  store,  and  continue  the  business 
as  heretofore,*'  and  also  devising  to  him  the  store-house  in  which 
the  business  was  carried  on,  can  not  maintain  a  bill  in  equity 
against  the  executor,  to  recover  the  goods,  notes  and  accounts, 
until  after  the  expiration  of  eighteen  months  from  the  grant  of 
letters  testamentary  (Code,  §§  2134,  2192),  unless  the  executor 
has  reported  the  estate  to  be  solvent,  even  though  he  oflfers  to 
give  bond  for  the  faithful  administration  of  the  assets.  Carroll  v. 
Richardson,  605. 

7.  When  executor  may  come  into  equity. — An  executor  may  file  a  bill  in 

equity,  asking  the  court  to  construe  the  will,  to  give  him  instruc- 
tions in  the  performance  of  his  duties,  and  to  remove  the  admin- 
istration into  that  court,  when  it  appears  that  the  provisions  of 
the  will  are  of  doubtful  construction,  and  that  the  legatees  assert 
conflicting  claims  under  it.    lb,  605. 

8.  Fraudulent  conveyance,  as  cloud  on  title, — A  purchaser  at  sheriflTs 

sale  under  execution,  of  lands  which  have  been  fraudulently  con- 
veyed by  the  judgment  debtor,  has  a  plain  and  adequate  remedy 
at  laW|  and  can  not,  while  out  of  possession,  maintain  a  bill  in 
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equity  to  cancel  the  conveyance  as  a  cloud  on  his  title.  Teague 
«.  Martin,  500. 
9.  Same;  set  aside  at  instance  of  creditor  without  lien. — Under  statutory 
provisions  (Code,  ^  3544),  a  bill  filed  by  a  creditor  without  a  lien, 
seeking  to  set  aside  a  fraudulent  conveyance  by  his  debtor,  alleg- 
ing the  existence,  amount  and  consideration  of  his  debt,  the  in- 
solvency of  his  debtor,  a  conveyance  by  the  debtor  to  his  brother, 
without  valuable  consideration,  or  on  a  siniulated  consideration, 
in  secret  trust  for  the  debtor  himself,  and  with  the  intent  to  hin- 
der, delay  and  defraud  his  creditors,  of  which  fraudulent  intent 
it  is  alleged  the  grantees  had  knowledge,  is  not  wanting  in  equity. 
Miller  V.  Lehman,  Durr  d:  Co,,  517. 

10.  Fraudulent  concealment ^  as  avoiding  statute  of  limitations,  at  law 

and  in  equity, — The  fraudulent  concealment  of  facts  on  which  a 
right  of  action  depends,  such  as  avoids  the  bar  of  the  statute  of 
limitations  (Code,  §  2630),  is  available  at  law,  and  will  not  uphold 
a  suit  in  equity,  in  the  absence  of  facts  showing  a  necessity  for 
special  equitable  relief.     Tillison  v.  Ewing,  350. 

11.  Inebriates^  estates;  powers  and  duties  of  trustee;  death  of  inebriate 

pending  suit  by  trustee, — ^The  estate,  powers  and  duties  of  the  trus- 
tee of  an  inebriate's  estate,  under  statutory  provisions  (Code, 
§^  2502-06),  like  the  committee  of  a  lunatic  in  England,  terminate 
with  the  death  of  the  inebriate,  though  he  still  remains  liable  to 
account ;  and  having  filed  a  bill  in  equity  to  set  aside  a  convey- 
ance of  land  executed  by  the  inebriate  after  his  appointment,  the 
suit  abates  by  the  death,  and  can  not  be  continued  or  revived  in 
the  name  of  the  heirs  of  the  inebriate  jointly  with  the  trustee. 
Ex  parte  Williams,  547. 

12.  Injunction  against  sale  under  power  in  mortgage, — When  the  bill 

piajs  an  injunction  against  a  sale  under  a  mortgage,  the  com- 
plainant having  purchased  from  the  mortgagee,  as  agent  of  the 
mortgagor  (to  whom  he  had  previously  sold  and  conveyed),  and 
alleging  that  the  defendant  fraudulently  concealed  from  him  the 
existence  of  the  mortgage,  which  was  then  unrecorded ;  the  in- 
junction may  properly  be  retained,  notwithstanding  the  denials 
of  fraud  in  the  answer,  when  it  appears  that  the  mortgagor  and 
vendor  is  a  non-resident,  and  that  he  has  transferred  one  of  the 
complainant's  notes  for  the  purchase-money,  to  an  assignee,  who 
is  asserting  a  prior  lien  on  the  land.     Harrison  v,  Yerby,  185. 

13.  Injunction  against  municipal    corporation,    in  matter    of  exclusive 

franchise. — If  an  individual,  or  a  private  corporation,  having 
granted  an  exclusive  franchise  or  privilege,  afterwards  attempts 
to  repudiate  it  by  an  inconsistent  grant  to  another  person,  which 
would  cast  a  cloud  on  the  title  held  under  the  first  grant,  a  court 
of  equity  will  interfere  by  injunction ;  and  if  a  municipal  corpo- 
ration should  grant  an  exclusive  franchise  or  privilege,  and  after- 
wards, in  violation  thereof,  grant  a  similar  franchise  or  privilege 
to  other  persons,  who  threaten  to  exercise  it  to  the  injury  of  the 
original  grantees,  a  court  of  equity  would  enjoin  the  threatened 
action ;  but  it  will  not  interfere  by  injunction  to  prevent  the  pas- 
sage of  an  ordinance  by  the  municipal  corporation,  or  the  making 
of  a  contract  by  it,  on  the  ground  that  such  action  would  be  vio- 
lative of  the  franchise  already  granted.  Gas-Light  Co,  v,  Mont- 
gomery, 245. 

14.  Injunction  against  obstruction  of  street  in  city  or  town, — ^The  obstruc- 

tion of  a  street  in  an  incorporated  city  or  town,  although  under 
claim  of  title  to  the  soil,  as  an  indictable  nuisance,  for  which  an 
action  lies  in  favor  of  any  person  sustaining  special  damage ;  and 
a  bill  in  equity  may  also  be  maintained  by  the  city  or  town,  to 
restrain  its  continuancoi  and  abate  it  as  a  nuisance.  Demopolia 
V.  Webb,Qbd, 
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15.  Injunction  against  collection  of  wharfage. — An  incorporated  city  or 

town  can  not  maintain  a  bill  in  equity,  to  enjoin  the  collection  of 
wharfage  by  a  person  who  claims  under  the  original  proprietors 
of  the  land  which  was  laid  out  into  a  town,  without  showing  (1) 
that  the  user  of  the  street  abutting  on  the  river  is  thereby  ob- 
structed, or  (2)  that  the  right  to  collect  wharfage  was  dedicated 
to  the  public  with  the  street,  or  (3)  otherwise  negativing  its  re- 
tention by  the  proprietors.    lb,  669. 

16.  Injunction  against  obstruction  of  navigable  stream. — When  a  bill  is 

filed  by  a  riparian  proprietor  on  a  running  stream  which  is  above 
tide-water,  seeking  an  injunction  against  an  obstruction  of  the 
stream  more  than  two  milcH  above  his  mill,  whereby  the  floatage 
of  the  stream  /rum  above  is  impeded,  he  must  show  by  specitic 
averments  how  far  up  the  stream  is  navigable,  or,  at  least,  that  it 
is  navigable  up  to  the  obstructions  complained  of,  and  how  long ; 
though  it  is  n^t  necessary  to  aver  or  show  that  it  is  navigable 
throughout  the  entire  year.     Moi'rison  Brothers  v.  Coleman^  655. 

17.  Injunction  against  pollution  of  running  stream. — The  owner  of  land 

through  which  a  small  stream  runs  may  maintain  an  action  at  law 
for  damages,  on  account  of  injuries  caused  by  the  pollution  of  tiie 
stream  and  the  deposit  of  sediment  from  a  smelting  furnace  and 
washers  for  iron  ore,  by  an  upper  proprietor ;  but  a  court  of  equity, 
balancing  the  probable  injury  to  the  respective  parties,  and  con- 
sidering the  public  interests  involved  in  such  industrial  enter- 
prises, will  refuse  to  interfere  by  injunction,'  where  it  appears 
that  the  complainant  has  on  his  land  another  stream,  amply  suf- 
ficient for  all  the  purposes  to  which  he  had  ever  applied  the  water 
of  the  polluted  stream  ;  that  the  upper  proprietor  owned  a  large 
tract  ot  land  chiefly  valuable  for  its  iron  ore  and  other  minerals, 
and  had  expended  a  large  sum  of  money  in  the  erection  of  a 
smelting  furna<!e  and  other  works  necessary  to  convert  the  ore 
into  pig  metal ;  and  further,  that  the  stream  was  necessarily  pol- 
luted by  the  sewerage  of  a  neighboring  :own  containing  about 
fifteen  hundred  inhabitants.     Clifton  Iron  Co,  v.  Dye,  468. 

18.  Same;  laches. — In  this  case,  an  injunction  should  be  refused  on  the 

additional  ground  of  laches,  it  appearing  that  the  defendant's  first 
** washer"  for  the  ore  was  erected  more  than  three  years  before 
the  bill  was  filed,  the  second  one  about  one  year  afterwards,  and 
that  plaintifi*  did  not  object  or  complain  until  after  the  erection  of 
the  third.     lb.  468. 

19.  Injunction  against  windows  in  party-wall. — A  court  of  equity  will 

interfere  by  injunction,  at  the  suit  of  one  of  the  part  owners  of  a 
party- wall,  to  prevent  the  other  from  making  wimlows,  or  other 
openings  in  it.     Graves  v.  Smith,  450. 

20.  Injunction  against  statutory  proceedings  for  condemnation  oj  right  of 

way  between  railroad  companies. — A  court  of  equity  will  not  inter- 
fere by  injunction,  at  the  suit  of  one  railroad  company,  to  prevent 
or  restrain  statutory  proceedings  by  another  for  the  condemnation 
of  a  part  of  its  right  of  way,  pending  an  appeal  from  the  judgment 
of  condemnation ;  since  the  appeal  is  an  adequate  remedy  for  the 
correction  of  errors  and  irregularities  in  the  proceedings,  if  only 
irregular  and  erroneous,  and  the  defendant  is  a  trespasser  if  they 
are  void ;  and  the  prosecution  of  the  work  by  the  defendant  pend- 
ing the  appeal,  having  paid  the  assessed  damages  into  court,  does 
not  add  e(]uity  to  the  bill.  M.  <£;  G.  Jlailroad  Co,  v.  Midland  Rail- 
way Co.f  520. 

21.  Relieving  married  woman  of  disabilities  of  coverture. — ^In  the  exer- 

cise of  the  statutory  jurisdiction  formerly  conferred  on  chancel- 
lors, to  relieve  married  women  of  the  disabilities  of  coverture  to 
the  extent  specified  (Code,  1876,  i  2731),  relief  can  not  be  granted 
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by  piecemeal,  but  the  relief  prayed  and  granted  must  be  coex- 
tensive with  the  statute,  neither  more  nor  less;  if  the  petition 
prays  only  partial  relief,  or  less  than  the  statute  authorizes,  any 
decree  rendered  upon  it  is  void  ;  but,  if  the  petition  conforms  to 
the  statute,  while  the  decree  goes  bevond  it,  it  is  void  only  for  the 
excess.     Poivell  v.  New  England  M.  Vfc  S.  Co,,  602. 

22.  Same;  case  at  bar, — Where  the  petition  allejjed  that  the  petitioner 

owned  certain  lands,  **whicn  are  her  statutory  separate  estate, 
and  which  she  desires  to  incumber  or  mortgaj^e  for  the  purpose 
of  raising  money,"  and  therefore  prayed  to  be  * 'relieved  of  alt  the 
disabilities  of  coverture,  to  the  end  that  she  may  sue  and  be  sued 
as  a  feme  sole,  mortgage,  convey,  and  otherwise  dispose  of  her 
separate  estate  as  fully  and  freely  as  if  a  feme  §ole;**  while  the 
decree  declated  her  *'relieved  of  the  disabilities  of  coverture,  with 
full  power  to  convey,  mortgage,  buy,  sell,  or  otherwise  dispose  .of 
her  statutory  and  other  separate  estate,  to  sue  and  be  sued  as  a 
feme  sole;*'  held,  that  the  petition  and  decree,  each,  was  fatally 
defective,  and  conferred  no  power  to  mortgage  her  lands.    Ih.  602. 

23.  Foreclosure  of  mortgage  by  trustee  of  tenant  for   life. — As  a  general 

rule,  when  a  person  holds  the  lej^al  title  to  property,  charged  with 
the  duty  of  accounting  for  the  rents  and  profits  to  a  tenant  for  life, 
he  is  a  trustee  to  that  extent,  and  has  no  power  to  change  the 
status  of  the  property,  except  possibly  in  extreme  cases,  subject 
to  the  direction  and  approval  of  a  court  of  equity ;  yet,  where  the 
widow  and  sole  devisee  of  a  deceased  mort«:agor,  and  grantor  in 
a  deed  of  trust  in  the  nature  of  a  mortgage,  has  conveyed  all  of  her 
property  to  trustees,  with  a  life  int^^rest  in  herself  in  the  rents  and 
profits  after  payment  of  taxes,  repairs,  &o.,  and  a  testamentary 
provision  in  their  favor  after  her  death,  the  trustees  may  main- 
tain a  bill  to  foreclose  the  mortgage,  and  the  court  may,  if  nec- 
essary to  prevent  danger  from  conversion  of  the  trust  fund,  re- 
quire proper  security  for  the  income  during  her  life.  Kyle  v.  Per- 
due, 423. 

24.  Foreclosure  of  mortgage ;  extent  of  relief  as  to  matters  cognizable  at 

law;  interest. — Under  a  bill  to  foreclose  a  mortgage  on  crops,  a 
purchase>  with  notice  being  joined  as  a  defendant,  he  may  be  held 
responsible,  not  only  for  the  cotton  then  in  his  possession,  but 
also  for  cotton  received  and  sold  by  him  before  the  bill  was  filed, 
although  the  mortgagee  might  maintain  an  action  at  law  for  its 
conversion ;  and  he  is  chargeable  with  interest  on  the  value  of  the 
cotton  so  sold,  although,  by  agreement  of  the  parties  to  the  cause, 
he  has  been  allowed  to  sell  the  cotton  in  possession,  givingabond 
to  account  for  its  value.      Comer  v.  Lehman^  Durr  <Sc  Co.,  363. 

26.  Accounts  between  partners. — When  one  partner  buys  out  his  co-part- 
.  ner's  interest  in  the  partnership,  giving  his  note  for  the  balance 
of  the  purrhase-money  not  paid  in  cash,  with  the  understanding 
that  it  was  subject  to  abatement  on  settlement  of  the  partnership 
accounts,  for  any  bnlance  found  in  his  favor ;  possibly  this  defense 
could  not  be  made  at  law,  against  an  action  on  the  note,  as  it  in- 
volved a  settlement  of  the  partnership  accounts,  and,  therefore, 
the  failure  to  make  it  does  not  bar  equitable  relief  against  the 
judgment. 

26.  Receiver;  appointment  without  notice. — A  receive^  should  not  be  ap- 
pointed without  notice,  on  the  filing  of  a  bill  by  a  simple-contract 
creditor  to  set  aside,  on  the  ground  of  fraud,  a  transfer  by  an  in- 
solvent debtor  of  all  his  outstanding  notes  and  accounts,  when  the 
bill  merely  alleges,  on  information  and  belief,  that  the  transfer- 
rees  are  rapidly  collecting  the  notes  and  accounts,  and  placing 
them  beyond  the  reach  of  creditors,  but  does  not  allege  that  they 
are  insolvent,  or  unable  to  respond  to  any  decree  which  might  be 
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rendered  against  them ;  and  the  accompanying  affidavit  only  states 
that,  in  the  belief  of  the  affiant,  based  on  information,  to  give 
notice  of  the  application  would  cause  delay,  which  would  prob- 
ablv  defeat  the  receiver,  and  prevent  him  from  taking  possession 
and  recovering  the  notes  and  accounts ;  it  further  appearing  that 
all  the  defendants  reside  in  the  city  in  which  the  bill  was  filed. 
Moritz  dt  Weil  v.  Miller,  Schram  <t-  Co,,  331. 

27.  Same. — On  the  filing  of  a  bill  by  simple-contract  creditors,  seeking 

to  set  aside,  on  the  ground  of  fraud,  a  transfer  by  their  insolvent 
debtor  of  his  entire  stock  of  goods  to  his  mother,  a  r<»ceiver  should 
not  be  appointed  without  notire,  on  the  ex  parte  affidavits  of  the 
complainants'  solicitors,  stating  their  belief  that  the  appointment 
instunter  is  necessary  for  the  protection  of  complainants — that  if 
notice  of  the  application  was  given  to  defendants,  "they  would 
sell  or  dispose  of  said  property  before  a  receiver  could  be  ap- 
pointed, and  thus  leave  complainants  remediless;''  and  thai  the 
grantee,  whose  insolvency  is  not  averred,  "is  already  trying,  and 
has  tried,  to  dispose  in  whole  of  said  property  conveyed  to  her." 
Thompson  v.  Tower  Man.  Co.,  733. 

28.  Receiver;  appointment  by  register  in  vacation;  how  reviewed. — Under 

statutory  provisions  regulating  the  appointment  of  receivers 
(Code,  ^  3515.  3614),  an  appeal  lies  to  the  chancellor,  from  an 
order  of  the  register  appointing  a  receiver  in  vacation,  and  an  ap- 
peal to  this  court,  from  the  chancellor's  order  confirming  the  ap- 
pointment; but,  if  the  defendant,  not  having  taken  an  appeal 
from  the  appointment  by  the  register,  afterwards  submits  to  the 
chancellor  a  motion  to  vacate  the  order,  which  motion  is  heard 
and  overruled  at  the  same  time  with  a  motion  to  dismiss  the  bill 
for  want  of  equity,  that  ruling  can  not  be  revised  on  appeal  from 
the  refusal  to  dismiss  the  bill.  Miller  v.  Lehman,  Durr  d-  Co., 
517. 

29.  Reformation  of  conveyance  and  notes  for  purchase-money,  on  ground 

of  mistake  or  fraud, — A  vendor  of  lands,  having  executed  a  con- 
veyance to  the  purchaser,  and  taken  his  notes  for  the  purchase- 
money,  may  maintain  a  bill  in  equity  to  reform  and  correct  them, 
by  inserting  an  express  provision  for  the  retention  of  a  vendor's 
lien,  on  averment  and  proof  that  such  provision  was  omitted  by 
mistake  or  fraud,  without  fault  on  his  part.  Kinney  v.  Ensmin- 
ger,  340. 

30.  Same;  signing  or  accepting  writings  without  reading  them, — If  the 

bill  alleges  that  the  complainant  Was  not  able  to  speak  or  under- 
stand the  English  language  well,  and  that  the  contract  was  nego- 
tiated on  his  part  by  an  agent,  or  an  attorney  in  fact,  who  fraud- 
ulently colluded  with  the  purchasers  to  omit  from  the  writings 
the  agreement  for  a  retention  of  the  vendor's  lien,  he  relieves 
himself  from  the  imputation  of  negligence,  which  generally 
attaches  to  a  person  who  signs  a  writing  without  reading  it,  with- 
out inquiry,  and  without  excuse  for  his  neglect.    lb.  340. 

31.  Reformation  or   specific  performance  of  conveyance    of  homestead. 

A  conveyance  ot  the  homestead  by  husband  and  wife,  to  which 
the  certificate  of  acknowledgment  is  substantially  defective  (Code, 
§  2508),  will  not  be  reformed  in  equity,  on  the  ground  that  the  ex- 
amination and  acknowledgment  of  the  wife  were  in  fact  pro]3erly 
made,  but  were  not  shown  by  the  officer's  certificate  from  igno- 
rance or  mistake  on  his  part;  nor  will  it  be  specifically  enforced, 
as  an  executory  agreement  to  convey.     Cox  v.  Holcomb,  589. 

32.  Cancellation  of  instrument  procured  by  undue  influence. — Undue  in- 

fluence, such  as  will  operate  to  set  aside  a  conveyance,  must  be 
sufficient  to  overcome  the  grantor's  will ;  and  an  allegation  in  a 
bill  seeking  to  set  aside  the  conveyance,  that  the  grantor,  ''when 
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he  was  very  feeble  both  in  mind  and  body,  was  persuaded  and  in- 
duced, through  some  undue  and  improper  influence  unknown  to 
complainants,  to  execute  said  instrument,"  without  more,  is  not 
sufficient  to  impeach  it.    Jackson  v.  Rowell,  685. 

33.  Rescission  of  contract  at  suit  of  vendor. — On  a  sale  of  town  lots  by 

a  private  corporation  at  auction,  part  of  the  purchase-money  to 
be  paid  in  cash,  when  a  deed  would  be  delivered,  and  notes  and 
mortgages  executed  for  the  deferred  payments ;  the  general  man- 
ager of  the  corporation  having  accepted  from  a  purchaser  his 
draft  at  thirty  days  inst?ad  of  a  payment  in  cash,  and,  by  mis- 
take, delivered  the  deed  to  the  probate  judge  for  registration, 
afterwards  paying  the  fee,  and  retaining  possession  of  the  deed, 
the  draft  not  having  been  paid ;  the  right  to  a  rescission  in  equity 
is  barred  by  laches  after  the  lapse  of  more  than  two  years  and  a 
half,  when  it  appears  that  the  vendor  still  retained  the  notes 
and  mortgage,  and  that  the  market  value  of  the  land  had  but 
recently  increased.     Sheffield  Land,  Iron  <fc  Coal  Co.  v.  NeilU  158. 

34.  Rescission  of  contract  on  ground  of  fraud. — A  court  of  equity  will 

rescind  a  contract  into  which  the  party  complaining  was  induced 
to  enter  by  the  misrepresentation  of  a  material  fact  by  the  other 
party,  on  which  he  might  properly  rely,  and  by  which  he  was  in- 
jured; as  here,  where  the  complainant,  a  non-resident,  was  enti- 
tled to  a  half  interest  in  the  estate  of  his  deceased  grandmother, 
which  estate  was  worth  between  $3,000  and  $4,000,  and  was  in- 
duced to  sell  his  interest  for  $300  to  a  cousin,  who  was  entitled  to 
a  part  of  the  other  half  interest,  and  who  was  well  acquainted 
with  all  the  facts  relating  to  the  estate ;  and  the  contract  being 
rescinded  as  against  the  party  who  procured  it,  a  third  person 
who  was  interested  with  him  in  the  purchase,  but  who  had  no 
part  in  the  fraudulent  misrepresentations,  can  take  no  benefit  un- 
der it.    Gofer  v.  Moore ^  705. 

35.  Sale  of  lands  under  probate  decree;  setting  aside  in  equity  on  ground 

of  fraud. — A  sale  of  lands  under  a  probate  decree,  on  the  petition 
of  the  administratrix  of  the  deceased  owner,  will  be  set  aside  in 
equity  at  the  instance  of  the  heirs,  on  averment  and  proof  that  it 
was  procured  by  fraudulent  collusion  between  the  purchaser  and 
the  administratrix,  in  payment  of  her  individual  debt  to  him. 
Tillman  v.  Thomas,  321. 

36.  Same;  sub-purchaser  with  notice. — A  sub-purchaser  from  the  orig- 

inal fraudulent  purchaser,  having  knowledge  of  facts  sufficient 
to  put  him  on  inquiry,  is  chargeable  with  notice  of  the  fraud, 
and  can  not  claim  protection  against  the  equity  of  the  heirs. 
76.  321. 

37.  Specific  performance  of  executory  agreement  to  convey. — A  written 

mstrument  in  the  form  of  a  deed,  though  defective  as  a  convey- 
ance for  the  want  of  attestation  or  acknowledgment,  is  a  valid 
executory  agreement  to  convey,  the  specific  performance  of  which 
a  court  of  equity  will  enforce,  when  it  is  shown  that  the  consid- 
eration was  paid,  and  that  possession  was  given  and  taken  under 
it.     Hall  V.  Caperton,  285. 

38.  Specific  execution  of  defective  instrument  j  as  agreement  to  convey. 

When  a  written  instrument,  purporting  to  convey  land,  is  signed 
by  the  grantor,  and  has  all  the  elements  of  a  valid  deed,  except 
in  the  necessary  attestation  of  subscribing  witnesses,  a  court  of 
equity  will  specifically  enforce  it,  against  the  heir.-*  of  the  de- 
ceased grantor,  as  an  agreement  to  convey,  unless  some  sufficient 
reason  is  shown  why  specific  performance  should  not  be  decreed. 
Sparks  v.  Woodstock  Iron  &  Steel  Co.,  294. 

39.  Same ;  case  at  bar. — On  the  evidence  shown  by  the  record  in  this 

case,  the  court  holds  that  the  written  instrument  sought  to  be  en* 
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forced  against  the  heirs  of  the  deceased  grantor  was  sisrnpd  by 
her  voluntarily,  with  full  knowledge  of  its  contents,  was  founded 
on  an  adequate  consideration  and  was  fair,  just  and  reasonable 
in  all  of  its  parts ;  and  that  the  charges  of  fraud,  and  unfair  ad- 
vantage, set  up  in  the  answer,  are  not  sustained.     76.  294. 

40.  Set-off  in  equity, — When  a  note  secured  by  mortgage  is  purchased 

by  one  of  the  heirs  of  the  deceased  mortgagor,  and  transferred 
as  collateral  security  for  his  own  debt,  and  tiie  transferree  files  a 
bill  to  foreclose,  he  is  only  entitled  to  recover  the  amount  of  his 
debt,  with  attorney's  fees  and  costs ;  and  the  transferror  being 
indebted  to  the  estate  of  the  mortgajror,  the  other  heirs  may  by 
cross-bill  set  off  that  indebtedness  against  the  balance  due  on  the 
mortgage  debt.     Brown  v.  IScottj  453. 

41.  Set-of  against  vendor^ s  lien. — In  a  suit  to  enforce  a  vendor's  lien 

on  land,  the  defendant  may  set  off  any  legal  demands  existing 
in  his  favor,  against  the  complainant,  at  the  institution  of  the 
suit,  on  which  he  might  maintain  an, action  of  debt  or  indehiintus 
assumpsit  in  his  own  name.     Weaver  v.  Brown,  533. 

42.  Saine;  conclusiveness  of  judgment. — The  complainant  having  ob- 

tained a  judgment  on  the  note  for  the  unpaid  purchase-money, 
before  filing  a  bill  to  enforce  his  lien  on  the  land,  the  defendant 
is  not  precluded  from  setting  off  a  cross  demand  wh  ch  would 
have  been  available  as  a  set-off  in  the  action  at  law,  but  which 
was  not  introduced  in  that  suit.     76.  533. 

43.  Resulting  trust  in  land^;   variance. — Where   the  father  procures  a 

transfer  to  himself  of  a  judgment  against  his  daughter's  husband, 
for  which  he  was  also  bound  as  surety  on  a  supersedeas  bond,  and 
sells  the  husband's  lands  under  execution  issued  on  it,  becominj? 
himself  the  purchaser,  and  taking  the  title  in  his  own  name  with 
the  word  agent  added ;  a  resulting  trust  will  be  declared  in  favor 
of  the  wife  and  daughter,  on  averment  and  proof  that  the  trans- 
fer of  the  judgment  was  procured  at  her  instance,  under  an  agree- 
ment between  her  father  and  herself,  and  paid  for  with  the  pro- 
ceeds of  the  sale  of  certain  bank  stock  belonging  to  her  statutory 
estate,  in  order  that  the  lands  might  be  bought  and  held  for  her 
benefit;  but,  if  the  evidence  shows  that  the  bank  stock  was  in 
fact  not  sold  for  a  year  after  the  transfer  of  the  judgment,  and 
that  the  agreement  between  the  parties  did  not  contemplate  a 
sale  and  purchase  of  the  lands  under  execution  ou  the  judgment, 
there  is  a  fatal  variance  between  the  allegations  and  the  proof. 
Winston  v,  Mitchell,  395. 

44.  Same  — If  the  bill  had  alleged  that  the  judgment  was  purchased 

with  money  raised  by  a  pledge  of  complainant's  bank  stock,  and 
claimed  a  resulting  trust  in  all  of  the  lands,  while  the  evidence 
showed  that  only  a  part  of  the  money  was  procured  by  a  pledge 
of  the  bank  stock,  the  variance  would  have  been  fatal  to  relief, 
though  the  complainant  might  have  had  relief  under  another 
bill.    76.395. 

45.  Constructive  trust  arising  from  use  of  wife^s  funds, — If  the  judgment 

was  purchased  by  the  father,  by  agreement  with  his  married 
daughter,  with  money  borrowed  on  a  pledge  of  her  bank  stock, 
she  having  no  legal  capacity  to  bind  herself  or  her  statutory  es- 
tate by  a  contract  for  the  loan  of  money,  the  agreement  could  not 
be  enforced  against  him,  unless  he  is  estopped  from  setting  up  the 
want  of  mutuality ;  but  a  trust  arises  by  implication  of  law  from 
such  illegal  use  of  her  statutory  funds,  which  she  may  follow 
into  the  lands  purchased  with  them,  unless  she  elects  to  hold  the 
parties  personally  liable  for  the  conversion ;  and  seeking  to  en- 
force a  trust  in  the  lands,  she  may  claim  interest  accruing  since 
February  28th,  1887,  when  the  statute  now  of  force  became  oper^ 
ative.    76.  395. 
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46.  Purchctse  by  executor  or  trustee  at  his  own  sale,  and  re-sale  at  profit. 

A  trustee  is  not  permitted  to  traffic  in  the  trust  property  for  his 
own  benefit,  but  tiolds  the  profits  realized  subject  to  be  claimed 
by  the  beneficiaries  on  timely  application ;  and  this  principle 
would  probably  apply  to  a  sale  of  land  by  an  executrix,  where 
she  was  jointly  interested  with  her  sister  as  purchaser,  and  they 
afterwards  effected  a  re-sale  at  a  tenfold  price ;  but  such  interest 
in  the  orierinal  purchase  is  not  established,  against  the  denials  of 
the  answer,  merely  by  the  deeds  showing  that  the  sist«r  who  was 
purchaser  conveyed  to  the  executrix,  six  years  afterwards,  a 
naif  interest  in  the  land  at  the  same  price,  and  that  they  jointly 
efi^ected  the  re-sale  a  few  weeks  afterwards.  Hughes  v.  Hughes y 
652. 

47.  Vendor^ s  lien;  priority  as  between  sub-purchasers. — As  a  general 

rule,  in  enforcing  a  lien  or  incumbrance  on  land,  which  has  been 
sold  and  conveyed  in  parcels  to  different  persons,  a  court  of 
equity  pursues  the  inverse  order  of  alienation,  first  subjecting 
the  unsold  portions  remaining  in  the  hands  of  the  incumbrancer ; 
but  the  principle  extends  only  to  sub-purchasers  with  covenants 
of  warranty,  and  is  never  allowed  to  work  injustice,  being  sub- 
ject to  modification  by  particular  facts  and  circumstances  affect- 
mc:  the  rights  and  equities  of  the  several  purchasers  as  between 
themselves.    Aderholt  v,  Henry,  415. 

48.  Same;  case  at  bar, — In  this  case,  a  bill  was  filed  to  enforce  a  ven- 

dor's lien  on  land,  after  the  death  of  the  purchaser,  who  had  sold 
and  conveyed  some  portions  of  it,  with  covenants  of  warranty,  to 
different  persons,  charged  some  ijarcels  with  the  payment  of 
debts,  and  devised  the  residue  to  his  children ;  and  the  executor 
having  sold  the  parcels  charged  with  the  payment  of  debts,  a 
purchaser  of  two  lots  or  parcels  paid  the  purchase-money  for 
one,  but  failed  to  pay  for  the  other,  which  was  afterwards  resold 
under  a  decree  enforcing  the  vendor's  lien  of  the  executor,  for 
less  than  the  amount  of  the  decree;  and  the  purchaser  at  the 
resale  having  afterwards  bought  the  decree  in  the  original  suit, 
and  attempted  to  subject  the  otLer  portions  of  the  land  to  its 
satisfaction,  it  was  held— Ist,  that  the  lot  bought  and  paid  for  at 
the  sale  by  the  executor  must  be  first  subjected,  because  its 
owner  was  primarily  liable  for  the  unpaid  purchase-money  of  the 
other  lot;  2d,  that  the  purchaser  at  the  resale  was  not  entitled  to 
claim  exemption  from  liability,  but  stood  on  an  equality  with 
the  several  devisees,  and  must  each  contribute  ratably  to  the  dis- 
charge of  the  common  burden;  and,  3d,  that  each  portion 
should  be  estimated  at  its  present  value,  including  improvements 
erected  by  the  owner.    lb,  415. 

49.  Vendor* s  lien,  when  legal  title  is  or  is  not  retained;  saU  of  real  and  per- 

sonal property  in  gross. — A  vendor's  lien,  after  he  has  conveyed 
the  legal  title,  is  a  mere  creation  of  equity,  while  it  is  a  lien  by 
contract  so  long  as  he  retains  the  legal  title ;  bnt,  while  the  pre- 
sumpton  is  that  he  retains  the  legal  title  as  security  for  the  pur- 
chase-money, that  presumption  may  be  repelled  by  the  terms 
and  character  of  the  contract,  or  by  the  circumstances ;  and  when 
there  is  a  sale  of  real  and  personal  property  for  a  sum  in  gross, 
no  data  being  furnished  by  which  the  separate  value  of  the  land 
can  be  ascertained,  it  is  immaterial  whether  a  conveyance  was  or 
was  not  executed — a  vendor's  lien  is  not  retained,  and  it  does  not 
arise  by  operation  of  law.    Sykes  v.  Beits,  537. 

50.  Same;  contract  for  division  of  decedent's  estate. — Under  a  written 

agreement  between  two  married  sisters,  their  husbands  uniting 
with  them,  for  a  "distribution  and  final  settlement  of  the  estate" 
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of  their  deceased  father,  by  which  it  is  stipulated  that  one  is  to 
take  certain  lands,  and  pay  the  other  $500.  while  the  second  is  to 
take  certain  other  lands,  with  all  the  personal  property,  pay  all 
the  debts,  and  save  the  first  harmless  against  them  ;  no  words  of 
conveyance  being  used,  but  provisions  to  the  effect  that  **all 
proper  instruments  and  conveyances  necessary  to  carry  out  this 
agreement  are  to  be  executea  between  the  parties,**  and  that 
**thi8  instrument  is  to  be  recorded  as  a  final  settlement  and  dis- 
tribution of  said  ej^tate;**  a  vemlor's  lien  to  enforce  the  payment 
of  the  $500  does  not  arise  by  operation  of  law,  and  the  facts  repel 
the  presumption  that  it  was  retained  by  contract;  and  though  it 
is  alleged  that  there  were  in  fact  no  outstanding  debts,  and  that 
the  personal  assets  were  valueless,  these  allegations  do  not  show 
that  the  $500  was  one  half  of  the  ( stimated  difference  in  value  of 
the  lands  only.    lb.  537. 

51.  Vendor*8  lien;  transfer  of  note  for  purchase-money ^    by    delivery 

merely. — ^The  transfer  of  a  note  given  for  the  purchase-money  of 
land,  by  delivery  merely,  prior  to  the  enactment  of  the  statute 
now  of  force  (Code,  §  1764),  did  not  carry  with  it  the  vendor's 
lien;  and  if  the  transferree  obtains  judgment  on  the  note  against 
the  maker,  sells  the  land  under  it,  becoming  himself  the  pur- 
chaser, and  having  notice  of  another  unpaid  note  in  the  hands  of 
the  vendor,  he  does  not  acquire,  and  can  not  convey  to  another 
person,  a  title  which  can  prevail  against  the  vendor's  lien  at- 
tached to  that  note.      Weaver  v.  Brown,  533. 

52.  Waiver  of  vendor's  lien  — A   vendor's  lien  on  land  for  the  unpaid 

purchase-money  is  presumptively  waived  by  the  acceptance  of 
any  distinct  and  independent  security,  such  as  the  note  or  bond 
of  a  third  person,  or  of  the  purchaser  himself  with  personal  secu- 
rity, or  a  mortgage  on  other  lands,  or  a  pledge  of  stock  as  collat- 
eral security ;  bui  it  is  in  each  case  a  question  of  intention,  in  de- 
termining which  all  the  facts  and  attendant  circumstances  should 
be  c«  nsidered.     Jnrkgon  v.  Stanley ^  270. 

53.  Same;  acceptance  of  husband* s  notes  for  purchase-iTioney ,  on  sale  to 

wife. — When  the  contract  is  negotiated  by  th  ?  husband  as  the 
agent  of  the  wife,  and  the  conveyance  is  executed  to  her,  the  ac- 
ceptance of  his  notes  for  the  puicha«e- money  i.s  not,  under  our 
decisions,  a  presumptive  waiver  of  the  vendor's  lien  ;  but  it  is  a 
circumstance,  or  more  of  less  weijrht,  to  be  considered  in  con- 
nection with  the  other  facts  and  circumstances  of  the  particular 
case.  lb.  270. 
64.  Same;  pledge  of  stock  as  collateral  security. — A  pledge  of  stock  in  a 
private  corporation,  as  collateral  security  for  the  purchase-monev, 
18  presumptively  a  w-aiver  of  the  vendor's  lien  ;  and  though  the 
transfer  afterwards  proves  to  be  invalid,  no  fraud  being  practiced, 
this  does  not  aff-ect  the  question  of  intended  waiver ;  as  where  the 
stock  belongs  to  the  wife,  who  is  the  purchaser,  and  the  tran-^fer 
18  not  effectual  to  convey  her  interest,     lb.  270. 

55.  Retention  of  lien  by  agreement;  case  at  6ar.— Though  a  vendor's  lien 

is  presumptively  waived  by  the  acceptance  of  independent  col- 
lateral security,  this  presumption  may  he  rebutted  and  overcome 
by  proof  of  an  oral  agreement  or  understanding  that  it  was  re- 
tained ;  but  the  omis  of  establishing  such  agreement  is  on  the 
vendor,  who  asserts  it;  and  it  is  not  establisheti  by  the  evidence 
in  this  case,  against  the  uncontro verted  facts  and  the  face  of  the 
writings.    lb.  270. 

Pleading  and  Practice. 

56.  Filing  bill  in  double  aspect.— A  creditor  can  not  file  a  bill  in  a  double 

aspect,  seeking  as  contractor,  or  material-man,  to  enforce  a  statu- 
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tory  lien  (Code,  §^  3018-48),  to  set  aside  subsequent  conveyances 
of  the  property  (with  other  property)  as  void,  and  to  subject  it  to 
the  satisfaction  of  his  debt;  or,  in  the  alternative,  as  a  simple- 
contract  creditor  without  a  lien,  to  set  aside  the  conveyances  as 
fraudulent      Olobe  Iron  Roofing  &  Corrugating  Co.  v.  Thacher,  458. 

57.  Same.—A  bill  filed  in  a  double  aspect,  seeking  to  set  aside  a  sale 

of  lands  under  a  probate  decree,  on  the  ^ound  (1)  that  the  pro- 
ceedings are  void  on  their  face,  or  (2)  that  they  are  void  for  fraud 
in  their  procurement,  is  demurrable ;  but  the  objection  must  be 
taken  by  demurrer  specially  assigned.     Tillman   v.  ThomaHf  321. 

58.  Demurrer;  adequate  legal  remedy. — A  demurrer  to  a  bill,  on  the 

ground  that  there  is  an  adequate  legal  remedy,  is  properly  over- 
ruled, when  the  legal  remedy  is  adequate  to  only  one  of  the  two 
aspects  in  which  the  bill  is  filed,    lb.  321. 

59.  Parties  to  bill. — To  a  bill  filed  by  the  heirs   at  law   of  a  deceased 

non-resident,  against  the  surviving  tenant  in  common,  seeking  a 
partition  of  lands  and  an  account,  and  alleging  that  the  decedent 
left  no  debts,  and  that  no  administration  has  been  granted  on  his 
estate,  a  personal  representative  of  his  estate  is  not  a  necessary 
party.    Stevenson  v.  Anderson,  228. 

60.  Parties  to  bill. — ^The  personal  representative  of  the  deceased  hus- 

band, though  he  might  be  a  proper  party,  is  not  a  necessary  party 
to  a  bill  filed  by  creditors,  seeking  to  subject  the  proceeds  of  a 
policy  of  insurance  on  his  life,  as  against  the  claims  of  his  chil- 
dren, to  the  pavment  of  their  debts.  Tompkins  v.  Levy  &  Bro., 
263. 

61.  Parties  to  bill. — When  a  bill  is  filed  by  the  vendor  of  lands,  seeking 

to  correct  his  conveyance,  and  also  the  notes  given  for  the  pur- 
chase-money, by  inserting  an  express  provision  for  the  retention 
of  the  vendor's  lien,  both  of  the  makers  of  the  notes  are  proper 
parties  defendant,  whether  they  were  joint  purchasers,  or  one  was 
merely  a  surety  for  the  other.    Kinney  v.  Ensminger,  340. 

62.  Parties  to  bill. — The  trustee  in  a  mortgage,  or  deed  of  trust  in  the 

nature  of  a  mortgage,  where  the  mortgage  debt  has  been  be- 
queathed and  devised  bv  the  defendant  mortgagee  to  his  widow, 
and  she  has  conveyed  all  of  her  property  to  trustees,  charged  with 
the  payment  of  taxes,  repairs,  &c  ,  and  the  residue  of  the  rents 
and  profits  pavable  to  herself  for  life,  with  a  testamentary  provis- 
ion in  favor  of  the  trustees  after  her  death,  may  join  with  the  said 
trustees  in  a  bill  to  foreclose  the  mortgage,  against  the  widow  and 
the  mortgagor.     Kyle  v.  Perdue ^  424, 

63.  Intervention  of  third  persons  as  parlies  by  petition. — By  the  general 

rule  of  practice  in  courts  of  equity,  third  persons  can  not  be 
allowed  to  come  in  aB  parties  to  a  pending  suit  on  their  own  mo- 
tion, or  by  petition,  against  the  objection  of  the  complainant;  but 
are  required  to  propound  their  interests  by  original  bill  in  the 
nature  of  a  cross-bill,  or  in  the  nature  of  a  supplemental  bill.  Ex 
parte  Printup,  148. 

64.  Same. — The  only  recognized  exceptions  to  this  general  rule  are — 

1st,  that  the  beneficiaries  of  a  trust  are  sometimes  allowed  to  in- 
tervene by  petition  in  a  suit  to  which  the  trustee  is  a  party ;  and, 
2d,  where  a  person  has  an  interest  in  a  fund  which  is  in  the  cus-  . 
tody,  or  under  the  control  of  the  court,  and  he  desires  to  secure 
its  proper  administration  and  distribution.    lb.  148. 

65.  Same;  waiver  of  o6;Vciton.— Although  it  is  irregular,  after  an  inter- 

pleader suit  is  regularly  at  issue,  to  allow  a  third  person  to  inter- 
vene as  a  claimant  of  the  fund,  on  his  own  petition ;  yet,  if  no 
objection  to  his  intervention  is  made  until  after  the  lapse  of  more 
than  seven  years,  when  he  has  lost  all  other  remedies  by  lapse 
of  time,  the  objection  comes  too  late.    Smith  v,  Alexander,  387 . 
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66.  Same;  error  without  injury. — If  the  party  objecting  was  not,  and 

could  not  have  been  injured,  by  allowing  tlie  petitioner  to  remain 
in  the  cause  as  a  party,  he  can  not  complain  of  the  ruling,  even 
if  it  was  erroneous ;  as  when  he  dieclaims  all  interest  in  that  por- 
tion of  the  fund  allotted  to  the  petitioner.    76.  387. 

67.  Cross-bill  — ^The  benefit  of  a  set-off,  in  equity,  can  only  be  claimed 

by  cross-bill.     Wearer  t.  Brown,  533. 

68.  Demurrer  to  cross-billf  when  original  bill  is  wanting  in  equity. — On 

appeal  from  an  interlocutory  order  overruling  a  demurrer  to  a 
cross-bill  (Code,  ^  3612),  the  appellate  court  can  not  consider  the 
sufficiency  of  the  original  bill,  to  which  a  demurrer  was  inter- 
posed and  overruled ;  yet,  if  the  original  bill  was  wanting  in 
equity,  the  overruling  of  a  demurrer  to  the  cro«s-bill  is  not  a  re- 
versible error.     Carroll  v.  Richardson,  605. 

69.  Answer  as  evidence. — When  an  answer  is  made  on  oath,  as  required 

by  the  foot-note  to  the  bill,  its  denials  can  only  be  overcome  by 
the  testimony  of  two  witnesses,  or  of  one  with  proper  corrobora- 
tion.    Graham  V.  Oray,  446. 

70.  Correspondence  of  allegations  and  proof. — ^There  can  be  no  relief  on 

a  controverted  question  without  proof,  and  averments  or  admis- 
sions in  pleaflinjfs  are  not  open  to  disproof  by  the  party  making 
them.    Hughes  v.  Hughes,  652. 

71.  Sarr^. — When  the  bill  seeks  to  establish  a  resultine  trust  in  lands, 

a  closer  correspondence  between  the  pleadings  and  the  pooof  is 
required  than  in  other  cases,  except  bills  for  the  reformation  or 
specific  performance  of  contracts,  which  are  strictly  analogous. 
Winston  v.  Mitchell,  395. 

72.  Dissolution  of  injunction  on  answer. — An  injunction  should  not  be 

dissolved  on  the  denials  of  the  answer,  unless  they  are  full  and 
positive,  especially  where  irrenarable  injury  might  result  to  the 
complainant  from  such  dissolution.     Kina*y  v.  Ensminger,  340 

73.  Same. — On  motion  to  dissolve  an  injunction,  even  whfn  the  an- 

swer contains  a  full  and  (omplete  denial  of  the  material  allega- 
tions of  the  bill,  the  court  is  invested  with  a  wide  latitude  of  dis- 
cretion, in  the  exercise  of  w  hich  it  will  consider  and  balance  the 
probable  resulting  damages  to  the  respective  parties;  and  if  it 
appears  that  irreparable  mischief  may  result  from  a  dissolution, 
or  that  greater  injury  may  thereby  result  to  the  complainant  than 
to  the  defendant  from  continuing  the  writ  in  force,  a  special  in- 

J 'unction  will  be  retained  until  final   hearing.     Harrison  v.  Yer- 
y,  185. 

CHANGE  OF  VENUE.    See  Criminal  Law,  86-7. 

CHARGE  OF  COURT  TO  JURY. 

1.  Charge  unsupported  by  evidence  — A  charge  to  the  jury  which,  though 

it  asserts  a  correct  legal  proposition,  is  not  supported  by  any  evi- 
dence in  the  case,  should  not  he  given,  because  it  tends  to  mis- 
lead the  jury ;  but  the  giving  of  such  a  charge  is  not  a  reversible 
error,  unless  it  is  apparent  that  the  jury  were  thereby  misled,  to 
the  prejudice  of  the  appellant,  since  he  could  protect  himself  by 
asking  explanatory  or  qualifying  charges.  Pollak  v.  Davidson, 
551. 

2.  General  charge,  when  evidence  is  conflicting. — When  there  is  a  con- 

flict in  the  evidence  as  to  a  material  fact,  it  is  the  right  of  the 
jury,  if  they  can  not  reconcile  the  evidence,  to  accept  either  aspect 
as  true ;  and  a  general  charge  in  favor  of  either  party  is  an  inva- 
sion of  this  right.     Paden  &  Co.  v,  Bellenger  <Ss  Ralls,  575. 

3.  Charge  not  applicable  to  evidence.— A  charge  asked  which  asserts  a 

legal  proposition  not  applicable  to  tht?  facts  of  the  case,  though 
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correct  as  a  general  abstract  proposition,  is  propeHy  refused. 
Knowle%  v.  Street  ^  357. 

4.  General  charge  on  evidence, — A    general  charge  should  never  be 

given  in  favor  of  either  party,  unless  the  evidence  is  so  clear  and 
convincin)^  that  a  demurrer  might  properly  be  sustained  to  it ; 
never  when  there  is  a  conflict  in  the  evidence,  or  when  it  is  cir- 
cumstantial, or  when  a  material  fact  rests  in  oral  evidence. 
Tabler,  Crudup  d:  Co.  v,  Sheffield  Land,  Iron  &  Coal  Co.,  305. 

5.  Abstract  charge. — A  charge  requested,  which  is  not  supported  in 

all  of  its  hypotheses  by  the  evidence,  is  abstract,  and  is  prop- 
erly refused  on  that  account.  Calhoun  v.  Hannan  d-  Michael, 
277 ;  Perry  v.  State,  30. 

6.  Requisites  of  charge  to  jury. — A  charge  to  the  jury  should,  if  pos- 

siole,  be  plain,  simple,  and  easily  understood,  free  from  obscur- 
ity, involvement,  ambiguity,  metaphysical  intricacy,  or  tendency 
to  mislead  ;«and  if  objectionable  on  any  of  these  grounds,  it  should 
be  refused,  although,  when*  closely  analyzed,  it  may  assert  a  cor- 
rect legal  proposition.    L.  d*  JV.  Railroad  Co.  v.  Hall,  709. 

7.  Charge  on  part  of  evidence. — Where  the  evidence  adduced  by  the 

prosecution  is  both  direct  and  circumstantial,  a  charge  requested, 
as  to  the  sufficiency  of  circumstantial  evidence  to  authorize  a  con- 
viction, ignoring  the  direct  evidence,  is  properly  refused.  Cotton 
V.  State,  75. 

8.  Charge  on  different  aspects  of  evidence. — In  a  prosecution  for  seduc- 

tion, if  the  testimony  of  the  parties  is  in  irreconcilable  conflict, 
as  to  the  fact  of  prior  illicit  intercourse  between  them,  the  de- 
fendant is  entitled  to  have  charges  given  based  on  the  supposed 
truth  of  his  own  testimony.     Munkers  v.  Slate,  94. 

9.  Misleading  charge  assuming  facts  to  be  true. — A  charge  requested, 

which  assumes  as  true  certain  tacts  which  are  controverted,  in- 
stead of  referring  to  the  jury  the  sufficiency  of  the  evidence  relat- 
ing to  them,  is  properly  refused.    Foe  v.  State,  65. 

10.  Charge  invading  province  of  jury. — The  jury  only  can  draw  «n  in- 

ference of  fact,  and  a  charge  which  assumes  it  as  matter  of  law  is 
erroneous.    Bumey  v.  State,  80. 

11.  Charge  as  to  reasonable  doubt. — A  charge  asked,  asserting  the  right 

to  an  acquittal  if  the  jury  '*have  reason  to  believe*'  certain  facts 
hypothetical ly  stated,  is  properly  refused,  since  the  expression  is 
not  the  equivalent  of  belief,  and  does  not  correctly  state  the  doc- 
trine of  reasonable  doubt.    Munkers  v?  Slate,  94. 

12.  Same. — A  charge  asked  in  a  criminal  case,  assertingthat  *'the  pro- 

bability of  reasonably  accounting  f'T  the  death  of  the  deceased  by 
accident,  or  by  any  other  cause  than  the  unlawful  act  of  the  de- 
fendant, must  be  excluded  by  the  circumstances  proved ;  and  it 
is  only  when  no  other  hypothesis  will  explain  all  the  conditions 
of  the  case,  and  account  for  all  the  facts,  that  it  can  be  safely  and 
justly  concluded  that  it  was  caused  by  him," — is  properly  re- 
fused.   Perry  v.  State,  30. 

13.  Same;  charge  tending  to  mislead. — A  charga  requested,  asserting 

that  **it  is  the  safer  and  better  practice  for  the  jury  to  acquit  a 
guilty  person,  rather  than  run  the  risk  of  convicting  an  mno- 
cent  one,"  is  properly  refused,  as  tending  to  mislead.    lb.  30. 

14.  Charge  as  to  argument  of  counsel. — A  charge  instructing  the  jury 

that  *Hhe  suggestions  of  counsel  in  their  argument,  founded  on 
the  evidence,  may  give  rise  to  su'*h  a  reasonable  doubt  as  will  jus- 
tify the  jury  in  acquitting  the  defendant,"  being  merely  argu- 
mentative, and  tending  to  mislead,  is  properly  refused,    fb.  30. 

15.  Charge  as  to  adequate  motive. — A  charge  asked,  assuming  that  the 

prosecution  has  failed  to  prove  an  ''adequate  motive"  for  the 
crimei  is  properly  refused,  when  there  is  any  evidence  of  motive, 
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however  weak  and  inconclusive;  and  if  the  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evidence,  this  court  would  pre- 
sume, if  necessary,  that  there  was  other  evidence  of  motive. 
Goleyv,  SiatCf  58. 

16.  Charge  as  to  negligence, — ^The  question  of  negligence,  or  contribu- 

tory negligence,  in  any  case,  is  properly  left  to  the  determination 
of  the  jury  as  a  question  of  fact,  unless  the  evidence  is  free  from 
conflict,  and  the  inferences  to  be  drawn  from  it  are  clear  and  cer- 
tain.    L.  &N,  Railroad  Co.  v.  Perry ^  392i 

17.  Construction  of  writings,  by  court,  or  by  jury. — When  the  contract 

sued  on  is  evidenced  only  by  the  written  correspondence  of  the 
parties,  it  is  the  duty  of  the  court  to  construe  the  writings,  and  to 
mstruct  the  jury  as  to  their  meaning  and  legal  effect.  Beck  v. 
West  (He  Co,,  213. 

18.  Charge  as  to  sufficiency  of  proof, — When  the  burden  of  proof  as  to 

the  truth  or  falsehood  of  an  alleged  fact  is  on  the  plaintiff,  he 
must  reasonably  satisfy  the  jury  in  that  regard ;  and  the  court  may 
instruct  the  jury,  on  request,  **that  if  the  evidence  leaves  them 
confused  and  uncertain  as  to  its  truth  or  falsity,  they  must  find 
for  the  defendant."     Calhoun  v.  Hannan  <k  Michael,  211. 

19.  Charge  as  to  sufficiency  of  evidence, — A  charge  which  instructs  the 

jury,  in  a  criminal  case,  that  **the  State  is  not  required  to  prove 
the  guilt  of  the  defendant  to  a  mathematical  certainty,"  asserts 
a  correct  proposition.     Dick  v.  State,  61. 

20.  Charge  as  to  weight  or  effect  of  evidence. — It  is  the  exclusive  pro- 

vince of  the  jury  to  reconcile  the  testimony  of  the  different  wit- 
nesses, if  possible,  or,  if  irreconcilable,  to  determine  whom  they 
will  believe,  or  what  credit  they  will  give  to  a  witness  who  is 
contradicted  or  impeached ;  and  a  charge  which  institutes  a  com- 
parison between  the  weight  and  force  of  the  testimony  of  differ- 
ent witnesses,  equally  credible  and  having  equal  opportunities 
for  knowing  the  facts,  is  properly  refused,  as  lending  to  confuse 
and  mislead  the  jury,  and  invading  their  peculiar  province. 
,  Norris  v.  State,  86. 

CODE  OF  ALABAMA,  1886. 

1.  §  629.    License  on  peddlers.    Ballon  v.  Stale,  144. 

2.  ^  751.     Criminal  docket;  when  taken  up.    Goley  v.  State,  67. 

3.  §§  1144-5.    Statutory  duties    of   railroad  engineers.      Geo.    Pac. 

Railway  Co,  v,  Hughes,  610 ;  L.dcN,  Railroad  Co,  v. 
Hall,  708. 

4.  §  1149.    Jurisdiction  of  justice  of  the  peace,  in  actions  against 

railroads  for  damages  to  stock.    Brown  v,  AUb.  Gr. 
So.  Railroad  Co.,  370. 

5.  §§  1580-82.    Condemnation  of  right  of  way  by  railroad  company. 

M,  &  G,  Railroad  Co,  v.  Midland  Railway  Co.,  501, 
520. 

6.  §  1663.    Organization  of  private  corporation.     Schloss  &  Kahn  v. 

Montgomery  Trade  Co.,  411. 

7.  §§  1670-71.    Transfer  of  stock  on   books  of  corporation.    Bemey 

Nat,  Bank  v.  Pinckard,  DeBardelaben  A  Co,,  577. 

8.  §  Statute  of  frauds,  as  to  contracts  required  to  be  in  writing. 

Clark  v.  Jones  &  Bro.,  472;    Prout  v.  Robertson  ds 
Webb,  593. 

9.  §  1749.    Contracts  made  on  Sunday.    Anderson  v.  BeUenger  & 

Ralls,  334. 

10.  §  1764.    Transfer  of   note  given  for    purchase -mOliey    of   land. 

Weaver  v.  Brown,  533. 

11,  §i  1806|  1814.    Registration  of  mortgages.    Pollakv.  Davidson,  651. 
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12.  §§  1810-11.     Unrecorded  deeds.     Troy  v.   Walter  i?ro«.,  233;  Jfc- 

Donnell  v.  Mobile  Savings  Bank,  736. 

13.  4§  1879-91.     Re(lempt:on  of  real    estate.     Aycock  v,  Adler,  190; 

Walden  v.  Speigner,  379,  390. 

14.  §  1892.    Widow's  right  of  dower.     Sheppard  v.  Sheppard,  560. 

15.  §  1910.    Apsijjnment  of  widow's  d  iwer.    Sheppard  v,  Sheppard, 

560. 

16.  §§  2111-14.     Sale  of  decedent's  land  under  probate  decree.    Stev 

enson  v,  Murray ^  442. 

17.  §  2129.    Correcting  mistake  in  description  of  lands  sold  under 

probate  decree.    Brown  v.  Williams ^  353. 

18.  4$  2159-60.     Payments  for  distributees  by  administrator.     Gary 

V,  Simmons  f  524. 

19.  §  2238.    Claims  against  insolvent  estate.     Walden  v,  Speigner, 

390. 

20.  H  2348.     Wife's  statutory  estate.     Bullock  v.  Vann,  372.  •    • 

21.  W  2354-5.    Dower  as  affected  by  separate  estate.     Sheppard  v, 

Sheppard,  560. 

22.  §  2350.     Insurance  on  life  of  husband,  for  benefit  of  wife  and 

children.     Tompkins  v.  Levy  dsBro.,  263. 

23.  ^  2458.    Conclusiveness    of     annual  settlements   by   guardian, 

BeMley  v.  Dailey,  406. 

24.  §^2502-04.    Trustee  of  inebriate's  estate.    Ex  ^oarte  Williaim,hAl 

25.  ^2507.     Hoir:estpad  exemption.     Beard  v,  Johnson,  72^, 

26.  ^  250S.     Alienation  of  homestead.     Coc  v.  Holcomb,  6^9, 

27.-  §  2544.    Exemption  in  lieu  OJ  homestead.     Jackson  v,  Rowell,  685 

28.  ^  2605.     Actions  against  partner,  on  partnership  demand.    Alex- 

ander  Bros.  v.  King  &  Co.,  642. 

29.  4§  2615,  2618.     Limitation  of  action  for  services  rendered.     Cham 

hers  v.  Scay,  558. 

30.  §  2622.    Non-residence,  or  absence,  as  exception  to  statute  of  lim 

itations.     Stevenson  v,  Anderson,  22S. 

31.  ^2624.     Infancy  as  exception  to  statute  of  limitations.    Woodstock 

Iron  Co,  V.  Roberts,  436. 

32.  ^  2630.    Fraudulent  concealment,  as  affecting  remedy.     TiUison 

V.  Ewina,  350. 

33.  §2670      Bill  of  particulars.     Oates  v,  Clendenard,  7Si, 

34.  §§  2676,  2770.     Sworn  pleas.     Manning  v.  Maroney,  563. 

35.  §  2752.     Struck  jury.     Calhoun  v.  Hannon  <Sc  Michael,  277. 

36.  §2765.    Testimony    of    parties.     McDonnell    v.    Mobile    Savings 

Bank,7'SG;  Tahler,  Crudup  &  Co,  v.  Sheffield  Land, 
Iron  ct-  Coal  Co.,  306;  Huckaba  v.  Abbott,  409; 
Calera  Land  Co.  v.  Brinkerhoff,  422. 

37.  §  278*2.     Register's  certificate  as  titte.     Case  v.  Edgeworth,  203. 

38.  §  2787.     Certified  copies  as  evidence.     Woodstock  Iron  Co,  v,  Rob- 

erts, 436. 

39.  §§  2927-8.    Actions  by  assignee  of  judgment.  Moorer  v.  Moorer,  646. 

40.  §  2930.     Attachment  on  ground  of  fraud.     Campbell  v.  Hopkins, 

179. 

41.  §§  3018-48.    Contractor's  lien.     Globe  Iron  Roofing  Co,  v,  Thacher, 

458. 

42.  §  3065.     Agricultural  laborer's  lien.    Adams  v.  State,  89. 
4S.     §  30ri9.     Landlord's  lien.     Abraham  v.  Nicrosi,  173. 

44.  §§  3207-18.    Condemnation  of  lands  for  right  of  way,  by  railroad 

companies.  M.  &  G,  Railroad  Co,  v,  Ala,  Midland 
Railway  Co,,  601,520;  Woodward  Iron  Co,  v.  Cdba- 
nisSj  328. 

45.  §§  3237,  3253.     Sale  of  lands  for  partition.     Hall  v.  Caperton,  285. 

46.  §  3341-    Forthcoming  bond  in  attachment  case.    Cobb  v,  Thomth 

8on,  381. 
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47.  ^  3357.    Amendable  defects  in  proceedings.     Cobb  v,  Thomp9<m, 

381. 

48.  §  3405.    Amendable  defects  on  appeal.     Chewacla  Lime  Work*  «. 

DismukeStFrierson  dc  Co,,  344. 

49.  §§  3534-35.     Appointment  of  receiver.    Mifler  v.  Lehman,  Durr  A 

Co.f  517 ;  Mon'z  &  Weil  v.  Miller,  Schram  <fc  Co,,  831; 
Thompson  V,  Tower  Afan,  Co,,  733. 

50.  §  3640.    Appeal  from  probate  decree.     Woodward  Iron  Co,   v, 

Cahaniss,  329. 

51.  §  3719.    Local  jurisdiction  in  criminal  case.    Presiivood  v.  State, 

147. 
Assault  with  intent  to  ravish.    Norris  v.  State,  85. 
EnticinjB;  away  servant.    Prestwood  v,  StaJte,  147. 
Possession  of  burglarious  i mplements.    Davis  v.  Stale,  10. 
Costs  on  conviction  of  larceny.    Skinner  v,  Dawson,  348. 
False  pretenses.    Bobbitt  v.  State,  91. 
Forgery.    Fomby  v.  State,  36. 
Trespass  after  warning.     Wilson  v.  State,  117. 
Seduction.    Munkers  v.  State,  94. 
Retailing  without  license.     Whaley  v.  State,  83;  CagUv, 

State,  93 ;  Dubois  v.  State,  101. 
Gaming.     Skinner  i\  State,  105 ;  Tolbert  v.  State,  27. 
Special  venire  in  capital  case.    Dick  v.  State,  61 ;  Clarke 

V.  State,  71 ;  Cotton  v.  State,  75". 
Setting  day  for  trial  of  criminal  cases.     Goley  v.  State,  57. 
Severance  of  trial.     Andy  v.  State,  23. 
Testimonv  of  defendant  in  criminal  case.    Dick  v.  Stale, 

61 ;  Clarke  v.  State,  71 ;  Norris  v.  State,  85 ;  CoUon  v. 

State,  103 ;  Allen  v.  State,  107. 
Corroborating  accomplice.    Bumey  v.  State,  80. 
Change  of  venue.    Hussey  v.  State,  121. 
Hard  labor  on  non-payment  of  costs.    Ex  parte  Long, 

46 ;.  Bailey  v.  State,  44 ;  Wynn  v.  State,  137. 

COLLATERAL  SECURITY.    See  Pledge. 
CONFEDERATE  STATES. 

1.  Confederate  money  as  consideration;  past  or  executed  considereUion. 

In  an  action  on  a  promissory  note,  given  in  April,  1866,  for  the 
amount  of  Confederate  treasury-notes  collected  by  the  maker,  as 
agent  for  the  payee,  during  the  late  war,  the  measure  of  the 
plaintiff's  recovery  is  not  the  value  of  the  Confederate  notes  in 
lawful  currency,  as  it  might  be  if  the  action  was  founded  on  the 
original  indebtedness ;  and  the  rule  as  to  a  past  or  executed  con- 
sideration does  not  apply.    Massie  v,  Byrd,  672. 

2.  Confederate  money  received  by  guardian. — A  guardian  having  been 

allowed  a  credit,  on  a  partial  settlement  in  1870-71,  for  Confed- 
erate monev  received  from  a  debtor  during  the  late  war,  and  left 
on  his  hands  at  the  close  of  the  war,  the  credit  ought  not  to  be 
disallowed  on  final  settlement,  on  evidence  showing  merely  that 
the  money  was  collected  on  notes  given  for  the  purchase-money 
of  land,  which  the  guardian  had  received,  in  1859-60,  as  his  ward's 
distributive  share  on  settlement  of  an  estate ;  this  evidence^  with- 
out more,  not  being  sufficient  to  overcome  the  presumption  in 
favor  of  the  allowance  on  annual  settlement.  Berkley  v.  Daily, 
406. 

CONFLICT  OF  LAWS. 

I .  Liability  of  stockholders;  by  what  law  determiried. — ^The  liability  of 
stockholders  in  a  private  corporation,  or  subscribers  for  stock  prior 
to  the  organization  of  the  company,  is  governed  by  the  law  ot  the 
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State  by  which  the  charter  is  granted,  as  if  incorporated  in  the 
subscription  as  a  part  thereof.  Morris  v.  Glenn,  628. 
2.  VcUidity  of  contract;  by  what  law  determined, — The  legality  of  an 
agreement  nsade  in  New  York,  respecting  railroad  bonds  involved 
in  a  pending  pnit  in  Alabama,  ana  which  is  to  be  carried  into  ef- 
fect here,  "would  probably  be  g  verned  by  the  laws  of  Alabama," 
and  it  is  so  considered  in  this  case.  Oilman^  Son  <&  Co.  v,  Jones, 
691. 

CONSTITUTIONAL  LAW. 

1.  Foreign  corporations;    constitutional  and  statutory   restrictions    on 

right  to  do  business  here;  action  by  agent  on  contract  violative  of. — An 
agent  of  a  foreign  corporation  engaged  in  the  business  of  lending 
money  on  mortgages,  not  having  complied  with  the  conditions 
imposed  b^  constitutional  and  statutory  provisions  on  the  right 
to  do  business  in  this  State  (Const.  Ala.,  Art.  xiv,  ^4;  Se^s. 
Acts  1886-7,  pp.  102-04),  can  not  maintain  an  action  to  recover 
compensation  agreed  to  be  paid  him  for  procuring  a  loan  from 
the  corporation.    Dudley  v.  Collier  A  Pinckard,  431. 

2.  Private  industrial  corporation;  declarcUion  and  certificate  of  ineorpo' 

ration;  constitutional  provisions  as  to  title  and  subject-matter  of 
laws,  and  as  to  amendatory  laws. — Under  the  statutory  provisions 
which  were  of  force  In  May,  1886,  relating  to  the  incorporation  of 
private  industrial  enterprises  (Sess.  Acts  1882-3,  pp.  6,  40;  Code. 
1876,  ii  1803-07),  the  hoard  of  corporators,  on  the  completion  of 
the  organization  of  the  company,  the  payment  **\n  cash  of  at 
least  twenty  per  cent  of  the  capital  subscribe  1  payable  in  money, 
and  the  payment  of  the  remainder  of  the  capital  so  subscribed, 
payable  m  money,  being  secured  to  be  paid  in  such  instailmenta 
and  at  such  times  as  may  be  provided  m  the  written  declaration 
required  by  section  1803  of  the  Code,"  and  also  the  delivery  of 
twenty  per  cent,  of  the  property  subscribed,  **with  security  for  the 
delivery  of  the  remainder  so  subscribed,  as  may  be  promised 
[provided]  by  said  written  declaration  required  by  section  l^i03," 
were  authorized  to  certify  these  facts  to  the  probate  judge  of  the 
proper  county,  who  thereupon  issued  to  them  a  certificate  of  in«  . 
corporation ;  but  these  provisions  did  not  require  that  the  board 
of  corporators  should,  in  the  written  declaration  required  by  said 
section  1803,  specify  when  or  how  the  unpaid  portion  of  the  sub- 
scribed capital  was  secured  to  be  paid,  nor  make  the  failure  to  do 
so  a  defect  fatal  to  the  incorporation ;  and  to  give  them  that  con- 
•  struction  would  be  to  make  them  amendatory  of  said  section 
1803,  in  violation  of  constitutional  provisions  (Art.  iv,  4  2).  BoU* 
ing  V,  LeOrand,  482. 

3.  Constitutional  provisions  as  to  amending  or  extending  laws  by  ^^f^ 

ence  to  title;  estraying  cattle  on .  Bay  Shell-Road  in  Mobile. — ^The 
second  section  of  the  act  ''for  the  protection  of  life  and  property 
upon  the  Bay  Shell-Road"  in  Mobile,  approved  February  17th, 
1885  (Sess.  Acts  1884-^,  pp.  392-3),  so  far  as  it  authorizes  any  offi- 
cer or  employe  of  the  road  company  to  take  up  any  animal 
found  runnmg  at  large  on  its  road,  ana  to  estray  the  same  in  the 
manner  provided  by  the  general  law  governing  estrays,  referring 
to  said  law  only  by  the  numbers  of  the  article,  chapter  and  title 
in  the  Code  of  Alabama,  in  which  it  is  found,  is  violative  of  the 
constitutional  provision  (Art.  iv,  ^  2),  which  provides,  that  no 
law  '*shall  be  revived,  amended,  or  the  provisions  thereof  extended 
or  conferred,  by  reference  to  its  title  only,  but  so  much  thereof 
as  is  revived,  amended,  extended  or  conferred,  shall  be  re-enacted 
and  published  at  length."    Bay  Shell-Road  Co.  v.  G'DonndX,  376. 
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4.  Charier  of  Besiemer^   umUr  cowtiitulional  provision  as  to  title  and 

subject-matter  of  laws;  power  to  issue  municipal  bonds. — The  art 
app'oved  December  I2th,  1888,  entitled  *'Aa  act  to  amend  the 
ohrtrter  of  the  towQ  of  Bessemer,  and  to  re-incorporate  the  same 
as  the  city  of  Bessemer,  and  to  establish  a  charter  therefor,*'  is 
not  violative  of  the  constitutional  provision  which  declares,  **Eaca 
law  shall  contain  but  one  subject,  which  shall  bp  clearly  ex- 
pressed in  its  tiile"  (Art.  iv,  §  2) ;  the  title  and  the  body  of  the 
act,  construed  together,  show  a  single  purpose,  and  relate  to  a 
single  HubjVct;  and  the  grant  of  power,  in  the  38th  section,  to 
issue  negotiable  bonds  for  specified  municipal  purposes,  is  ger- 
mane to  that  subject  as  expressed  in  the  title.  Judson  v,  Besse- 
mer, 240. 

5.  Same;  amendatory  laws,  and  unconstitutional  repealing  laws. — The 

subsequent  statute  amending  the  38th  section  of  said  charter,  **by 
>  striking  out  the  w.onl  Jiftif,  and  inserting  thirty  in  lieu  thereof,"  is 
violative  of  the  further  constitutional  provisitm,  contained  in  the 
same  article  and  se(!tion,  that,  in  amendatory  laws,  so  much  of  the 
former  law  as  is  amended  "sha'l  be  re-enacted  an«i  published  at 
length;"  and  said  amendatory  law  being  unconstitutional  and 
void,  the  power  of  the  corporation  to  issue  bonds  payable  in 
fifty  years,  as  at  first  provided,  is  unimpaired,     lb.  240. 

6.  Constitutionality  of  statutes;  rule  of  judicial  construction. — In  adju- 

dicating the  constitutionality  of  a  statute,  it  is  the  duty  of  the 
courts,  in  deference  to  the  legislative  department  of  the  govern- 
ment, to'  so  construe  both  the  constitutional  and  the  statutory 
provisions,  if  possible,  that  the  statute  may  be  upheld ;  but  a 
constitutional  provision,  protective  of  the  rights  of^  persons  and 
property,  and  remedial  in  its  nature,  is  not  to  be  construed  so  lit- 
erally or  strictly  as  to  defeat  the  purposes  for  which  it  was  in- 
tended ;  and  a  new  provision,  incorporated  in  a  revised  constitu- 
tion, is  to  be  construed  in  connection  with  the  facts  of  public 
history,  showing  the  causes  in  which  it  originated,  and  the  mis- 
chief it  was  intended  to  remedy  and  prevent.  Garland  v.  Board 
of  Revenue,  223. 

7.  Bridge  across  Alabama  river  between    Montgomery  and  Autauga 

counties,  for  railroad  purposes,  wagons,  and  persons  on  foot;  con- 
stitutiot^ality  of  law  authorizing, — The  act  of  the  General  Assem- 
bly, appr<yved   February  27th,    1889,  authorizing  the  Boards  of 
Revenue  of  Montgomery  and  Autauga  counties  to  erect  a  bridge 
acrosfl^^the  Alabama  river  near  the  city  of  Montgomery,  making 
it  k  **^^e  foot  and  wagon  bridge,  or  a  railroad  bridge,  or  both 
.  combiped,"  to  issue  county  bonds  to  pay  for  it.  and  to  levy  a  spe- 
cial tax  to  pay  the  annual  interest  on  the  bonds  iSess.  Acts  1889, 
- .  p.  756 )j>  so  far  as   it  authorizes  the  counties  to  build  a  bridge  for 
'    railroad  purposes,  or  a  foot  and  wagon  and  railroad  bridge  com- 
r      bined,  is  violative  of  the  constitutional  provision  which  aeclares 
,     that  no  county,  city  or  rauntcipality  shall   "lend  its  credit,  or 
grant  public  money  or  thipg  of  value,  in  aid  of  or  to  any  individ- 
ual, association,  or  corporation"  (Art.  xi,  §  55) ;  and  is  also  vio- 
lative of  the  constitutional  limitation  (Art.   xi,  §  5)  imposed  on 
the  taxing  power  of  the  counties.    lb.  223. 

8.  Title  and  subject-matter  of  laws,  under  constitutional  provisions;  act 

amending  charter  of  Anniston, — The  act  approved  February  14th, 
1887,  entitled  '*An  act  to  amend  section  3  of  an  act  entitled  *An 
act  to  incorporate  the  town  of  Anniston,  Calhoun  county,'  ap- 
proved February  4,  1879"  (Sess.  Acts  1886-87,  pp.  307-32),  is  vio- 
lative of  the  constitutional  provision  which  declares,  "Each  law 
.  .  .  shall  contain  but  one  subject,  which  shall  be  clearly  expressed  in 
the  title"  (Art.  iv,  §  2),  because  it  contains  more  than  one  sub- 


Digitized  by 


Googk 


CONSTITUTIONAL  LAW— Continued. 

ject,  and  because  no  ono  of  its  subjects  is  clearly  expressed  in  its 
title.  Ex  parte  Reynolds ,  138. 
9.  Prohibitory  liquor  laws  in  Butler  county ;  amending  and  revising 
statutes. — Beat  No.  12  in  Butler  county  was  exempted  from  the 
operation  of  the  general  law  regulating  the  granting  of  licenses 
to  retail  liquors,  under  the  provisions  of  a  special  statute  approved 
November  27 tb,  1886,  which  authorized  a  local  election  to  deter- 
mine whether  or  not  the  sale  of  liquors  in  that  beat  should  be 
prohibited;  another  statute  was  approved  February  19th,  1887, 
which  prohibited  the  sale  of  liquors  "within  five  miles  of  Good- 
water  Academy,  Coosa  county,  and  in  the  countv  of  Butler  ex- 
cept in  Beat  No.  12,''  while  a  general  prohibitory  law,  applicable 
to4he  whole  of  Butler  county,  was  approved  on  the  26th  Febru- 
ary, 1887,  a  subsequent  day  of  the  same  session  of  the  General 
Assembly ;  and  each  of  these  two  acts  went  into  effect  on  the  1st 
January,  1888.  On  the  20th  February,  1889,  during  the  next  ses- 
sion of  the  General  Assembly,  the  act  of  Februarv  I9fcn,  1887, 
was  amended  by  excepting  the  town  of  Goodwater  from  its  oper- 
ation ;  but  the  amendatory  law  set  out  the  title  and  the  1st  section 
of  the  former  act  in  full,  including  the  exemption  in  favor  of  said 
Beat  No.  12,  and  re-enacted  it  with  the  addition  of  a  proviso  ex- 
cepting the  town  of  Goodwater.  Held,  that  the  effect  of  this  last 
statute  was  to  revive  the  exemption  in  favor  of  uaid  Beat  No.  12, 
although  it  had  been  repealed  by  the  general  prohibitory  law  of 
February  26th,  1887.    Ex  parte  Fierce,  110. 

10.  Trial  bifjury,  under  constitutional  provisions. — A  lawful  jury,  as  the 
•   term  is  used  in  constitutional  provisions,  meuns  a  jury  of  twelve 

men,  according  to  the  principles  of  the  common  law;  and  a  jury 
consisting  of  a  less  number,  under  statutory  provisions,  is  not  a 
lawful  jury,  unless  an  appeal  is  given  to  a  higher  court,  where  a 
jury  of  twelve  men  may  be  impanelled  on  demand.  Woodward 
Iron  Co.  V.  Cabaniss,  328. 

11.  Jurisdiction  of  justice  of  the  peace,  under  constitutional  and  statu- 

tory provisions. — Under  constitutional  and  general  statutory  pro- 
visions (Const.  Ala.,  Art.  vi,  $26;  Code,  ^  839),  the  jurihdiction 
of  a  justice  of  the  peace,  in  cases  of  tort,  is  limited  to  $50;  and 
the  special  statute  which  gives  him  jurisdiction  ''of  all  actions 
for  injury  to,  or  destruction  of  stock,  by  the  locomotive  or  cars  of 
a  railroad,  if  the  sum  in  controversy  does  not  exceed  $100" 
(Code,  (j  1149),  being  a  discrimination  against  corporations,  is 
unconstitutional  and  void  as  to  the  excess  ofjurisdiction  attempted 
to  be  conferred.    Brown  v.  Ala,  Gr.  So.  Raiiroad  Co., 370. 

12.  Statutes  relating  to  form  of  procedure. — The  statute  requiring  in- 

sanity, as  a  defense  in  crimmal  cases,  to  be  pleaded  specially,  re- 
lates only  to  the  mode  of  procedure,  and  applies  to  all  cases* tried 
since  its  passage,  although  the  offense  was  committed  before  that 
date.    Perry  v.  State,  30. 

13.  Same. — Statutes  remedial  in  their  character,  or  regulating  the  mode 

of  proceeding  in  civil  cases,  apply  to  existing  causes  of  action. 
Brown  v.  Williams,  353 ;  Cary  v.  Simmons,  524. 

14.  Fictitious  stock  in  private    corporation,  under  constitutional  pro- 

mtona.— A  subscription  to  stock  in  a  private  corporation,  with 
the  understanding  that  the  corporation  shall  issue  "five  dollars 
of  stock  for  one  of  subscription,"  is  in  violation  of  the  constitu- 
tional provision  which  declares  void  the  fictitious  issue  or  increase 
of  stock  bv  private  corporations  (Art.  xiv,  §  6) ;  and  a  contract  for 
the  sale  of  a  part  of  the  stock  so  subscribed,  before  ic  ha^  been 
issued,  accompanied  with  an  order  to  the  company  to  issue  it  to 
the  purchaser,  and  to  transfer  it  to  him  on  the  books,  is  equally 
illegal  and  void.    WUliams  v.  Evans,  726, 
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CONTINUANCE. 
1.  Continuance  on  payment  of  costs;  itemized  bill  of  co«i«.— When  a 
continaance  is  granted  to  the  defendant,  '*on  the  payment  of  all 
costs  within  ninety  days,  as  a  condition  precedent,  or  judgment 
to  go  against  him  at  next  term,"  his  consent  to  the  terms  is  im- 
plied in  his  acceptance  of  the  continuance ;  and  the  costs  not 
being  paid  within  the  ninety  days,  the  court  may  enter  judgment 
by  nil  dicit  a  gainst  him  on  the  first  day  of  the  next  term,  although 
he  then  offers  to  pay  them  ;  nor  is  it  necessary  that  an  itemized 
bill  of  costs  siiould  have  been  furnished  to  him  by  the  clerk  or 
sheriff.    Maund  v.  Loeh  &  Brother^  374. 

CONTRACTS. 

1.  Validity  of  contract;  by  what  law  determined. — ^The  legality  of  an 

agreement  made  in  New  York,  respecting;  railroad  bonds  involved 
in  a  pending  suit  in  Alabama,  and  which  is  to  be  carried  into 
effect  here,  "would  probably  be  governed  by  the  laws  of  Ala- 
bama,'' and  it  is  so  considered  in  this  case.  'Oilman,  Son  A  Co, 
V.  Jones  J  691. 

2.  Champerty  and  maintenance, — Tiie  whole  doctrine  of  maintenance, 

as  at  common  law,  ''has  been  so  modified  in  recent  times  as  to 
confine  it  to  strangers  who,  having  no  valuable  interest  in  a  suit, 
pragmatically  interfere  in  it  for  the  improper  purpose  of  stirring 
up  litigation  and  strife;"  and  champerty,  which  is  a  species  of 
maintenance,  '*does  not  exist  in  the  absence  of  this  character- 
istic."   Ih,  691. 

3.  Same;  contract  for  sale  of  bonds  in  suit,  purchaser  agreeing  to  pay 

costs  and  expenses. — A  contract  for  the  sale  of  negotiable  railroad 
bonds,  issued  by  a  corporation  which  has  become  insolvent,  and 
whose  assets  are  bein^  administered  under  a  creditors'  bill  in 
equity,  claims  of  priority  i)eing  asserted  by  different  bond- 
holders, is  not  champertous,  although  the  purchaser,  who  is  not 
a  party  to  the  suit,  assumes  the  payment  of  the  costs  and  ex- 
penses incurred  in  the  future  litigation  respecting  the  bonds, 
when  it  further  appears  that  he  was  largely  interested  in  another 
intersecting;  railroad,  and  was  endeavoring  to  effect.for  it  a  lease 
of  a  part  of  the  roa^  of  the  insolvent  corporation,  which  could 
not  be  accomplished  on  account  of  the  dissent  of  the  selling  bond- 
holder.   /6.  691. 

4.  Contracts  made  on  Sunday. — A  statutory  claim  bond,  accepted  by 

the  sheriff  on  Sunday,  is  within  the  statute  declaring  void  ''all 
contracts  made  on  Sunda^r"  (Code,  §  1749) ;  and  when  the  plain- 
tiffs ip  the  action  bring  suit  on  the  bond,  it  is  not  necessary  that 
a  plea,  allegins  its  invalidity  because  it  was  accepted  on  that  day, 
should  also  allege  the  plaintifi^s  complicity  in  such  acceptance. 
Anderson  v.  BelUnger  dc  Ralls,  334. 
6.  Contract  in  restraint  of  trade. — A  contract  by  which  a  partnership, 
engaged  in  the  business  of  selling  hardware,  and  selling  out 
their  stock  of  plow-blades  and  plow-stocks  to  a  rival  company, 
agree  **not  to  handle  anjr  more  plow-blades  or  plow-stocks," 
construed  in  connection  with  the  attendant  circumstances  show- 
ing the  extent  of  country  over  which  the  rivalry  in  business  ex- 
tended, is  not  an  unreasonable  restriction  or  restraint  of  trade. 
M,  <fc  H.  Hardware  Co.  v.  Towers  Hardware  Co.,  206. 
.  6,  Contract  for  sale  of  railroad  bonds,  at  price  dependerU  on  con' 
tingency,  —  Under  a  contract  for  the  sale  of  certain  bonds 
issued  by  an  insolvent  railroad  corporation,  which  are  involved 
in  a  pending  suit  under  a  creditors'  bill,  where  claims  of  priority 
are  asserted  by  a  judgment  creditor  and  by  different  bond- 
holders; the  purchaser  paying  $6,000  in  cash,  and  agreeing  to 
pay  the  further  sum  ol  $14,000|  "provided  and  whenever  it  is 
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finally  decided  in  said  suit,  or  otherwise,  that  said  honds  are  a 
superior  lien  to  the  other  bontls  of  said  railroad  and  to  said  judg- 
ment," but,  "in  case  snch  priority  of  lien  shall  not  be  so  finally 
established,  then  said  $6,000  shall  be  deemed  and  taken  as  full 
payment;''  it  being  finallv  decided  that  said  bonds  were  entitled 
to  a  prior  lien  over  the  judgment  and  the  other  bonds  which 
had  been  filed  in  the  cause  when  the  contract  was  made,  but 
other  bondholders,  whose  claims  were  afterwards  filed,  being 
allowed  to  share  in  this  priority ;  field,  that  the  seller  was  not 
entitled  to  recover  the  $14,000,  the  contingency  on  which  it  was 
payable  not  having  happened.     Oilman,  Son  dc  Co.  v,  Jones,  691. 

7.  Contract  between  City  of  Montgomery  and  Montgomery  Gas-Light 

Company;  election  by  city  to  purchase  at  appraised  value,  on  expi- 
ration of  twenty-Jive  years  — Under  the  contract  by  which  the  city 
of  Montgomery  granted  to  JefTrey  &  Co.,  their  successors  and 
assigns,  now  the  Montgomery  GaR- Light  Company,  the  exclusive 
privilege  of  lighting  the  streets  of  the  city  with  gas,  for  the  term 
of  fifty  years  from  November  Ist,  1852;  the  provision  contained 
in  the  8th  section,  giving  the  city  '*the  r  ght  or  privilege,*'  at  the 
expiration  of  twenty-five  years,  **of  purchasing  from  said  Jeff*rey 
&  Co.,  their  associates,  successors  and  assigns,  all  the  pipes, 
buildings  and  apparatus  constituting  the  gas  works,  at  such  price 
as  may  be  determined  by  five  disinterested  men,"  to  be  selected 
as  therein  provided,  confers  only  a  right  of  election  to  purchase, 
at  a  price  to  be  afterwards  ascertained,  and  not  a  right  to  have 
appraisers  appointed,  with  a  view  to  a  subsequent  election  to  pur- 
chase based  on  their  appraisement ;  and  the  company  is  not  in 
default,  because  of  a  refusal  to  appoint  appraisers  in  advance  of 
an  election  to  purchase.     Gas-Light  Co.  v.  Montgomery,  245. 

8.  Same;  when  election  may  be  exercised. — This  ri«ht  of  election  on 

the  part  of  the  city,  conceding  that  it  might  be  exercised  within 
a  reasonable  time  after  the  expiration  of  the  twenty-five  years, 
is  certainly  lost  after  the  lapse  of  eight  yt^ars  more;  and  a  bill 
then  filed  by  the  gas  company,  seeking  to  enforce  its  lights  un- 
der the  contract,  or  to  enjoin  any  violation  by  the  city,  need  not 
aver  an  open  and  continuing  ofi*er  to  the  city  to  purchase. 
76.  245. 

9.  Remedy  ftrr  breach  of  contract  with  municipal  corporation,  granting 

exclusive  privilege. — On  the  breach  of  a  contract  between  a  muni- 
cipal corporation  and  private  persons,  or  a  private  corpora- 
tion, granting  the  exclusive  privilege  of  lighting  the  streets  with 
gas  for  a  term  of  years,  the  city  may  treat  the  contract  as  abro- 
gated, and  grant  the  privilege  to  other  persons,  although  itmi^ht 
also  maintain  an  action  at  law  for  damages ;  but  a  bill  f)r  specific 
performance  would  not  lie,  where  the  breach  consists  in  the  fail- 
ure to  appoint  appraisers  of  the  property,  on  the  election  of  the 
city  to  purchase,  as  authorized  bv  the  terms  of  the  contract. 
lb.  245. 
10,  Contract  of  employment  as  travelling  salesman;  damages  for  breach. 
Under  a  contract  by  which  defendants,  tobacco  merchants,  em- 
ployed plaintifi'as  a  travelling  salesman,  agreeing  to  supply  him 
with  samples,  to  allow  him  as  compensation  one-half  of  the 
piofits  on  sales  effected  by  him,  and  to  advance  to  him,  by  paying 
his  drafts  at  the  commencement  of  his  work,  $50  at  the  end  of 
every  two  weeks,  to  bo  repaid  out  of  his  shaie  of  the  profits, 
while  he  was  to  furnish  his  own  outfit ;  on  a  breach  by  aefend- 
ants,  refusing  to  pay  plaintiff's  drafts,  and  instructing  him  to  quit 
work  before  the  expiration  of  the  stipulated  term,  plaintiff  is  en- 
titled to  recover  as  damages,  not  only  his  share  of  the  profits  on 
sales  perfected  and  consummated,  but  also  on  sales  negotiated 
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80  far  that  it  can  be  ascertained  with  certainty  that  they  woald 
be  completed,  and  the  extent  or  amount  thereof;  but  mere  ex- 
pectations,  doubtful  offers »  or  other  va^e  or  indefinite  asaaran- 
ces  of  intention  to  purchase,  without  expression  of  quantity  or 
valne,  are  speculative  merely,  and  not  recoverable ;  opinions  as 
to  what  sales  h«  could,  or  probably  would  have  made,  are  also 
speculative  and  contingent;  nor  can  he  prove  or  recover  for  the 
cost  of  his  hori>e  and  bug^,  the  value  of  his  f>ervices  per  month, 
or  the  damages  to  his  credit  bv  being  thus  thrown  out  of  employ- 
ment.    Beck  V,  West  &  Co.,  213. 

11.  Breach  of  con  tract  j  and  waiver  thereof;  re«cw«io?i.— Under  a  con- 

tract by  which  plaintiff  undertook  to  furnish  materials  and 
build'a  house  for  defendant  at  a  specified  price,  to  be  paid  as 
the  work  progreBsed  on  the  certified  estimate  of  the  supervising 
architect,  the  defendant's  failure  to  make  partial  payments  on 
the  certified  estimates  is  a  breach  of  the  contract,  but  is  waived 
by  plaintiff's  consent  to  wait  for  the  money,  and  continuin};  to 
perform  the  work;  and  if  the  plaintiff  him»elf  violates  the  stip- 
ulations of  the  contract  by  furnishing  materials  and  work  of  an 
inferior  quality,  and  fails  to  correct  the  resulting  defects,  after 
repeated  requests  and  promises  to  do  so,  the  defendant  may  dis- 
charge him,  and  treat  the  contract  as  annulled  and  rescinded, 
notwithstandins  the  breaches  on  his  part  which  had  been  thus 
waived.      Hewlett,  Schwarz  &  Co.  v.  AUxand*^,  193. 

12.  Contract  for  construction  of  building;  completion  by  owner,  on  de- 

fault of  contractor. — On  a  contract  for  furnishing  the  materials 
and  building  a  house,  containing  a  stipulation  that,  on  default 
by  the  contractor,  and  after  notice  to  him,  the  owner  might 
himself  complete  the  building,  deducting  the  expenses  from 
the  stipulated  price,  or  the  unpaid  residue  thereof,  and  ac- 
conntiUK  to  the  contractor  only  for  the  excess;  if  the  expenses 
incurred  in  completing  the  house  exceed  the  balance  due  to  the 
contractor,  no  action  lies  in  his  favor.    lb.  193. 

13.  Contract  for  sale  of  trees ;  damages  for  breach — In  an  action  for  the 

breach  of  a  contract,  by  which  defendants  sold  to  plaintiff  all  the 
standing  trees  on  a  tract  of  land  suitable  for  saw-logs  of  specified 
size,  at  a  named  price  per  thousand  feet,  and  afterwards  sold  all  the 
timber  on  the  land  to  a  third  person,  who  entere<i  and  cut  some 
of  the  trees  to  which  plaintiff  was  entitled ;  the  measure  of  dam- 
ages is  the  market  value  of  the  trees  so  cut  and  carried  away, 
less  the  price  which  plaintiff  was  to  have  paid  for  them,  but 
which  he  had  not  paid.     Clements  v.  Beatty,  2:'8. 

14.  Confederate  money  as  consideration;  past  or   executed  consideration. 

In  an  action  on  a  promissory  note,  j^iven  in  April,  1866,  for  the 
amount  of  Confederate  treasury-notes  collected  by  the  maker,  as 
agent  for  the  payee,  during  the  late  war,  the  'measure  of  the 
nlaintiff's  recovery  is  not  tlie  value  of  the  Confederate  notes-  in 
lawful  currency,  as  it  might  be  if  the  action  was  founded  on  the 
original  indebtedness ;  and  the  rule  as  to  a  past  or  executed  con 
sideration  does  not  apply.  Massie  v.  Byrd,  672. 
16.  Novation. — If  the  mortgagor  ot  personal  property,  having  sold  to  a 
third  person  a  part  of  the  mortgaged  property,  afterwards  exe- 
cutes another  mortgage  on  other  property,  which  is  Hccepted  by 
the  mortgagee  "in  settlement  of  said  matter  for"  the  property 
80  sold,  or  IS  so  accepted  by  liis  agent,  whose  act  is  afterwards 
ratified  by  him,  this  constitutes  a  valid  substitutionary  contract, 
healing  the  breach  of  the  first,  and  is  available  to  the  purchaser 
as  a  defense  to  a  subsequent  action  for  the  alleged  conversion  of 
the  property  sold  by  him.    Cobb  v  Malone  6c  Collins,  614, 
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16.  Promise  to  one  person  J  for  benefit  of  another. — On  a  sale  of  personal 
property,  where  the  purchaser  promises,  as  evfdenced  by  the  bill 
of  sale,  to  pay  the  agreed  price  to  several  named  creditor!*  of  the 
seller,  ratably  according  to  their  respective  debts,  the  assent  of 
each  creditor  will  be  presumed,  since  the  promise  is  apparently 
for  his  benefit;  he  may  recove*  the  money  by  action  of  debt,  or 
indebitatus  assumpsit,  against  the  purchaser;  and  until  he  mani- 
fests his  election,  the  money  CHn  not  be  reach-  d  by  other  credit- 
ors of  the  vendor.  But,  if  he  refuses  to  accept  the  money,  the 
right  to  it  revests  in  the  vendor,  and  it  is  subject  to  garnishment 
at  the  suit  of  other  creditors.  Leinkauff  tt  Sirauss  v  Forcheimer 
&Co,,  258. 

CORPORATIONS. 

1.  Foreign  corporations;  constitutional  and  statutory  restrictions  on  right 

to  do  business  here;  action  by  agent  on  contract  violative  of. — ^An 
agent  of  a  foreign  corporation  engnged  in  the  busi-ess  of  lending 
money  on  niort>?ages,  not  havinj^  complied  with  the  conditions 
imposed  by  constitutional  and  statut  »ry  provisions  ()n  the  right 
to  do  business  in  this  State  (Const.  Ala.,  Art.  xiv.,.  §  4;  Sess. 
Acts  18^6-7,  pp  102-04;.  can  not  maintain  an  action  to  recover 
compensation  agreed  to  be  paid  him  for  pr  icurini?  a  loan  from  the 
corporation.     Dudley  *.  ColVer  d*  Pinckard,  431. 

2.  Action  by  corporation;  proof  of  corporate  character. — In  an  action  by 

a  corporation,  the  plea  of  nwi /fcZ  corporation  beinj;  interposed, 
the  plaintiff  is  required  to  prove  its  corporate  character,  either  by 
producing  its  charter,  or  by  s  »me  admission  on  the  part  of  the  de- 
fendant, or  to  show  facts  constituting  an  estoppel.  (But,  by  stat- 
ute, a  sworn  plea  is  now  required. — Sess.  Acts  188*-9,  p.  57.) 
Schloss  cl*  Kahn  v.  ^fontgomery  Trade  Co.,  411. 

3.  Estoppel  as  between   corjwralion  and  subn-riber  for  stock. — In  an 

action  by  a  corporation  suing  as  such,  against  a  subscriber  to  its 
capital  Ktock  before  incorporation,  the  payment  by  th«»  defendant 
of  former  installments  ta^  called  for,  and  an  averment  that  the  in- 
stallment sued  on  was  *Muly  and  regularly  called  in  by  plaintiff, 
and  demand  therefor  made  upon  defendant,"  do  not,  without 
more,  show  an  estoppel  against  him  to  deny  that  there  ever  was 
any  corporation.    76.411. 

4.  Organization  of  business  corporation. — By  statutory  provision  (Code, 

18S6,  §  166:j ;'  Code,  1876,  §  1  00,)  changing  the  rule  of  the  common 
law,  a  business  corporation  may  be  organized  before  all  of  the 
capital  stock  has  been  subscribed  for.     lb.  411 

5.  Same  — Under  statutory  provisions  relating  to  the  formation  of  pri- 

vate corporations  for  business  purposes  (Code,  1876,  §  1807),  the 
judge  of  probate  is  required,  ''upon  the  ctompletlon  of  the  organi- 
zation of  the  company,'*  as  shown  by  the  certified  statement  to 
him,  to  issue  a  certificate  of  the  factthat  the  company  is  fully 
organized,  and  is  authorized  to  commence  business  under  its  char- 
ter; but  this  c.'rtifica'e  is  not  a  condition  precedent  to  tlie  com- 
plete organization  of  the  company,  and  the  want  of  it  does  not 
establish  the  plea  of  nul  tiel  corporation,  in  an  action  brought  by 
the  company.     Sparks  v.  Woodward  Iron  tl*  Steel  Co.,  294. 

6.  Private  industrial  corporation;   declaration  and  certificate  of  incor- 

poration; constitutional  provisions  as  to  title  and  subject-matter  of 
laws,  and  as  to  amendatory  /a »/;«.— Under  the  statutory  provisions 
which  were  in  force  in  May,  1^86,  relating  to  the  incorporation  of 
private  industrial  enlerpris  s  (Sess.  Acts  1882-3,  pp.  5,  40;  Code, 
1876,  H  1803-07),  the  board  of  corporators,  on  the  completion  of 
th**  organization  of  the  company,  the  payment  '*iu  cash  of  at  least 
twenty  per  cent,  of  the  capital  subscribed  payable  in  money,  and 


Digitized  by 


Googk 


784  INDEX. 

CORPORATIONS— Con<fnu«d. 

the  payment  of  the  remainder  of  the  capital  so  sabscribed,  pay- 
able in  money,  being  Recured  to  bf^  paid  m  such  installments  and 
at  such  times  as  may  be  provided  in  the  written  declaration  re- 
quired by  section  1803  of  the  Code/'  and  also  the  delivery  of 
twenty  per  cent,  of  the  property  8ub8i-rib«»d,  "with  security  for 
the  delivery  of  the  remainder  so  subscribed,  as  may  be  promised 
[provided]  by  said  written  declaration  required  by  section  1803," 
were  authorized  to  certify  these  facts  to  the  probate  judge  of  the 
proper  county,  who  thereupon  issued  to  them  a  certificate  of  in- 
corporation ;  but  these  provisions  did  not  require  that  the  board 
of  corporators  should,  in  the  written  declaration  required  by  said 
section  1803,  specify  when  or  how  the  unpaid  portion  of  the  sub- 
scribed capital  was  secured  to  be  paid,  nor  make  the  failure  to  do 
so  a  defect  fatal  to  tht$  incorporation ;  and  to  give  them  that  con- 
struction would  be  to  make  them  amendatory  of  said  section  1803, 
in  violation  of  constitutional  provisions  (Art.  iv,  ^  2).  Boiling  & 
Son  V.  LeOrandj  482. 

7.  Acts  or  contracts  of  stockholders  individually y  before  incorporation, 

A  corporation  is  a  legal  entity,  and  is  not  affected  by  the  per- 
sonal rights,  obligations  or  transactions  of  its  individual  stock- 
holders with  third  persons,  whether  before  or  after  incorporation ; 
although  it  may  be  charged  with  the  engagements  of  its  promo- 
ters in  anticipation  of  incorporation,  which  it  has  ratified,  or 
the  benefits  of  which  it  has  received,  and  although  a  court  of 
equity  will  not  allow  partners  or  associates,  by  combining  as  a 
**paper  corporation,'*  thereby  to  evade  responsibility  for  their 
individual  obligations,  but  will  hohl  the  nominal  corporation  to  a 
discharge  thereof:  yet  this  principle  will  not  be  applied,  where 
an  injunction  is  sought  against  a  private  corporation,  to  restrain 
its  violation  of  a  contract  entered  into,  before  incorporation,  by 
its  principal  corporators  and  stockholders  individually,  when  it 
is  not  averred  or  shown  that  the  corporation  was  organized  fraud- 
ulently, as  a  device  to  evade  the  personal  obligation  of  the  con- 
tractors.   M,  i&H.  Hardware  Co.  v.  Towers  Hardware  Co.,  206. 

8.  Private  corporation;  power  to  carry  on  mercantile  business. — A  pri- 

vate corporation,  authorized  by  its  charter  **to  have,  purchase, 
receive,  possess  and  enjoy  lands,  rights,  tenements,  goods,  chat- 
tels and  effects,  in  any  amount  the  body  corporate  may  deem 
necessary  to  carry  all  the  objects  of  said  corporation  into  full 
force  and  effect ;  which  objects  are  to  mine  lime  rock  and  manu- 
facture the  same,  to  keep  up  and  run  such  machinery  as  may  be 
necessary  to  saw  lumber  and  make  barrels  for  the  packing  of  said 
lime,  and  the  same  to  sell,  devise,  grant,  alien,  and  dispose  of" — 
has  no  implied  or  incidental  power  to  carry  on  a  general  mercan- 
tile business.  Chewacla  Lime  Works  v.  Dlsmukes^  Frierson  <& 
Co.,  344. 

9.  Estoppel  against  corporation;  contract  ultra  vtV^.-Under  the  decisions 

of  this  court,  a  corporation  which  has  received  the  benefits  of  a 
contract  ultra  vires,  is  not  thereby  estopped  from  setting  up  the 
invalidity  of  the  contract,  in  defense  of  a  suit  to  enforce  it. 
lb.  344. 
10.  Variance  in  name  of  corporation;  appeals  from  justice* s  court. — In 
an  action  commenced  in  a  justice's  court,  which,  on  appeal,  is 
required  to  be  tried  de  novo,  according  to  equity  and  justice,  with- 
out regard  to  any  defect  in  the  process  or  proceedings  before  the 
justice  (Code,  §  3405),  the  defendant  corporation  being  sued  by 
the  name  given  by  its  amended  charter,  which  also  made  it  liable 
for  all  debts  created  by  the  corporation  under  its  original  name 
and  charter;  the  cause  of  action,  as  indorsed  on  the  justice's  war- 
rant) being  an  account  for  goods  sold  and  delivered  to  it  by  its 
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amended  name,  while  the  proof  shows  that  the  goods  were  sold 
and  delivered  to  the  corporation  before  its  change  of  name,— there 
is  no  material  variance.    72).  344. 

11.  Name    of  corporation;    variance, — The    American   Mortgage  Com- 

pany of  Scotland,  and  the  American  Mortgage  Company,  are,pWr/ia 
/octtf,  different  corporations ;  and  an  assessment  of  taxes  against 
the  latter,  if  regular  on  its  face,  will  not  support  an  action  against 
an  agent  of  the  former.    State  v.  Sloss,  119. 

12.  Company,  as  corporation ^  or  partnership. — The  name  Welumpka 

Lumber  Company  does  not,  ex  vi  /^^rwiinorum,  import  that  the  com- 
pany is  a  corporation,  rather  than  an  unincorporated  association, 
or  a  partnership ;  nor  does  any  presumption  of  incorporation  arise 
from  the  fact  that  its  business  is  transacted  by  and  through  a 
president  and  secretary ;  and  where  the  plaintiffs  declare  against 
the  defendant  individually,  but  seek  to  charge  him  with  the  debt 
of  the  company  as  a  partner,  and  adduce  evidence  prima  facie 
establishing  a  partnership,  the  onus  of  proving  incorporation  is 
on  the  defendant.     Clark  v,  Jones  <k  Brother^  474. 

13.  Liability  of  stockholders;  by  what  law  determined. — ^The  liability  of 

stockholders  in  a  private  corporation,  or  subscribers  for  stock 
prior  to  the  organization  of  the  company,  is  governed  by  the  law 
of  the  State  by  which  the  charter  is  granted,  as  if  incorporated  in 
the  subscription  as  a  part  thereof.    Morris  v.  Glenn,  628. 

14.  Transfer  of  stock;  liabilitv  of  transferror,  under  statutes  of  Virginia, 

Under  the  statutes  of  Virginia,  as  proved  in  this  case,  a  transfer- 
ror or  'assignor  of  stock  in  a  private  corporation,  which  has  not 
been  fully  paid  for,  is  liable  equally  with  the  assignee  for  the  un- 
paid part  of  the  stock,  at  the  instance  of  creditors,  and  may  be 
proceeded  against  in  the  same  manner.    76.  628. 

15.  Certificates  of  stock  in  private  corporation;  transfer  on  books;  liabil- 

ity to  attachment  or  execution. — Under  statutory  provisions  (Code, 
1876.  §§2043-4;  1886,  §§  1670-71),  stocks  in  private  corporations 
are  placed  on  the  same  footing  as  other  personal  chattels,  as  to 
their  liability  to  levy  under  execution  or  attachment ;  a  transfer 
thereof,  not' recorded  on  the  books  of  the  corporation  within 
fifteen  days  afterwards,  is  void  as  to  bona  fide  creditors,  or  sub- 
sequent purchasers  without  notice ;  and  a  judgment  creditor  hav- 
ing a  lien,  and  an  attaching  creditor  who  perfects  his  lien  by  the 
recovery  of  judgment,  are  equally  bona  fids  creditors  from  tiie  in- 
ception of  the  lien.  Berney  Nat.  Bank  v.  Pinckard,  DeBardelaben 
dcCo.,  577. 

16.  Subscription  for  stock,  as  debt  against  bankrupts  estate. — An  unpaid 

subscription  for  stock  in  a  private  corporation  is  not  assets  of  the 
subscriber's  bankrupt  estate,  which  the  assignee  is  bound  to  ac- 
cept, nor  is  it  a  provable  debt  against  the  bankrupt's  estate ;  con- 
sequently, a  discharge  in  bankruptcy  is  no  defense  to  the  bank- 
rupt against  an  assessment  and  call  regularly  made  by  a  court 
having  jurisdiction  of  the  estate  of  the  corporation,  under  a  bill 
filed  by  its  creditors.    Sayre  v.  Glenn,  631. 

17.  Fictitious  stock  in  private  corporation,  under  constitutional  provis- 

ions.—A  subscription  to  stock  in  a  private  corporation,  with  the  un- 
derstanding that  the  corporation  shall  issue  ''five  dollars  of  stock 
for  one  of  subscription,"  is  in  violation  of  the  constitutional  pro- 
vision which  declares  void  the  fictitious  issue  or  increase  of  stock 
by  private  corporations  (Art.  xiv,  §  6) ;  and  a  contract  for  the  sale 
of  a  part  of  the  stock  so  subscribed,  before  it  has  been  issued,  ac- 
companied with  an  order  to  the  company  to  issue  it  to  the  purcha- 
ser, and  to  transfer  it  to  him  on  the  books,  is  equally  illegal  and 
void.  Williame  v.  Evans,  725. 
50 
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18.  Corporate  existence  of  railroad  company  under  provisions  of  char- 

ter.— Where  the  corporate  existence  of  a  railroad  company  is,  by 
its  original  charter,  limited  to  fifty  years,  but,  by  an  amendatory 
act,  it  is  provided  that,  at  the  expiration  of  each  subsequent  term 
of  ten  years,  the  State  shall  have  the  ri^ht,  at  its  election,  to  take 
all-the  property  of  the  company  at  the  par  value  of  its  stock,  and, 
if  this  election  is  not  made  within  twelve  months,  then  the  char- 
ter of  the  company  shall  be  continued  for  another  term  of  ten 
years;  the  corporation  has  a  capacity  of  perpetual  existence, 
unless  the  election  to  purchase  is  exercised  by  the  State.  Davis 
V.  M.  &  C.  Railroad  Co,,  633. 

19.  Conveyance  to  railroad  company ^  for  right  of  way. — A  conveyance 

of  a  strip  of  land  to  a  railroad  company,  **for  the  term  of  fifty 
years,  and  so  long  thereafter  as  its  charier  shall  continue,"  when 
the  company  has  the  capacity  of  perpetual  existence,  on  default 
by  the  State  to  exercise  a  right  of  election  to  purchase  its  prop- 
erty, and  also  has  power  to  condemn  lands  for  a  right  of  way 
under  a  writ  of  ad  quod  damnum,  conveys  the  same  interest  and 
estate  that  would  have  been  acquired  by  a  judgment  of  condem- 
nation under  such  writ.    2b .  ft33. 

20.  Dissolution  of  corporation. — When  its  corporate  existence  is  not 

limited  by  charter,  and  there  is  no  voluntary  surrender  of  its 
franchises,  a  private  corporation  will  not  be  deemed  dissolved 
until  its  dissolution  is  judicially  ascertained ;  neither  its  insol- 
vency, nor  a  pale  of  all  its  property,  nor  cessation  to  do  business, 
extinguishes  its  franchises ;  and  while  a  voluntary  surrender  of 
its  franchises  from  continuous  non-user  or  a  long  time  may  be 
presumed,  neither  its  dissolution,  nor  a  forfeiture  of  its  charter, 
can  be  declared  in  a  collateral  proceeding.    Ih.  633. 

21.  Deed  of  railroad  corporation,  executed  by  agent. — A  conveyance  of 

lands  which  belonged  to  the  Alabama  &  Ohattanooura  Railroad 
Company,  executed  by  J.  O.  Stanton  as  general  superintendent 
and  attorney  in  fact,  without  written  authority  from  the  board  of 
directors,  or  other  governing  body  of  that  corporation,  passed  no 
legal  title  or  estate,  as  against  the  corporation,  or  the  trustees 
wlio  succeeded  to  its  rights ;  but  it  would  constitute  color  of  title, 
under  which  a  title  might  be  acquired  by  possession  held  long 
enough  to  effect  a  statutory  bar.    Swann  &  Billups  v.  GoMon,  569. 

22.  Books  of  corporation,  as  evidence  against  stockholders. — ^The  books 

of  a  private  corporation,  showing  subscriptions  for  stock,  pay- 
ments on  calls,  &c.,  nre  admissibl'e  as  evidence  against  a  stock- 
holder, in  an  action  to  enforce  his  unpaid  subscription  as  called 
for,  especially  when  he  does  not  bv  plea  deny  the  genuiness  of 
his  subscription.     Lehman,  Durr  d:  Co.  v,  Glenn,  618. 

23.  Statute  of  limitations  in  favor  of  stockholders,  as  against  corporation 

or  creditors. — When  the  terms  of  subscription  bind  the  stock- 
holders of  a  private  corporation  to  pay  the  amounts  subscribed  by 
them  respectively,  "in  such  installments  as  may  be  called  for 
bv  said  company,''  in  addition  to  a  small  sum  in  cash  at  the  time 
of  subscription  ;  and  the  corporation,  becoming  embarrassed,  ex- 
ecutes a  deed  of  assignment  for  the  benefit  of  its  creditors,  not 
having  called  in  all  the  stock  subscribed;  the  statute  of  limita- 
tions in  favor  of  the  stockholders,  as  to  their  unpaid  subscriptions, 
against  a  trustee  appointed  and  authorized  by  a  court  of  equity 
to  collect  them,  begins  to  run,  not  from  the  date  of  the  assign- 
ment, but  from  the  time  when  the  court  makes  an  assessment 
and  call  for  them.     76.  618. 

24.  Suit   in  equit  y  against  foreign  corporation ;  certified  transcript   as 

evidence. — A  transcript  duly  certified,  of  a  decree  rendered  by  the 
Chancery  Court  of  Richmond,  Virginia,  under  a  bill  filed  by  or 
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on  behalf  of  the  creditors  of  a  dissolved  corporation,  in  which  a 
trustee  was  appointed  to  act  instead  of  the  trustees  named  in  a 
deed  of  assignment  executed  by  the  corporation,  and  authorized 
to  collect  unpaid  subscriptions  for  stock,  with  other  debts,  is  ad- 
missible as  evidence  agamst  a  stockholder  in  Alabama,  in  a  suit 
brought  against  him  by  the  trustee,  if  the  court  had  jurisdiction 
of  the  subject-matter  and  the  parties,  and  if  the  stockholders  are 
to  be  regarded  as  parties ;  the  decree  being  entitled,  under  con- 
stitutional provisions,  to  as  full  faith  and  credit  here  as  in  Vir- 
ginia,   lb,  618. 

25.  Same;  service  on  corporation.— The  record  in  that  case   showing 

that  process  was  served  on  the  cashier  and  two  directors  of  the 
corporation,  two  of  whom  appeared  and  answered,  and  that  the 
court  held  this  service  sufficient  to  give  jurisdiction  over  the  cor- 
poration ;  the  decree  rendered  is  conclusive  as  to  that  fact,  and 
It  can  not  be  here  collaterally  assailed.    J&.  618. 

26.  Same;  conclusiveness  on  stockholders  as  parties. — The  corporation 

being  properly  brought  in  as  a  party  to  the  foreign  suit,  the  de- 
cree rendered  is  equally  conclusive  against  it  and  the  stockholders , 
so  far  as  it  affects  the  condition  and  status  of  the  corporate  assets, 
although  the  stockholders  were  not  personally  served  with  pro- 
cess ;  and  the  decree  itself  is  conclusive  as  to  this.    Ih.  618. 

27.  Same;  laches,  and  statute  of  limitations ,  cw  defenses  to  that  suit; 

authority  of  court  to  make  calls  on  stockholders;  legal  identity  of 
corporations;  right  of  trustee  to  sue. — Said  foreign  chancery  de- 
cree conclusively  establishes,  also,  (1)  that  there  was  no  laches 
on  the  part  of  said  corporation,  or  its  trustees,  in  the  prosecution 
of  that  suit;  (2)  that  the  claims  of  creditors  were  not  barred  by 
the  statute  of  limitations;  (3)  that  the  court  had  authority  to 
make  calls  or  assessments  on  stockholders  for  their  unpaid  sub- 
scriptions, the  directors  having  failed  to  make  the  necessary  calls ; 
(4)  the  legal  identity  of  the  two  corporations  under  a  change  of 
name ;  and  (5)  the  right  of  the  trustee  to  maintain  an  action 
against  a  stockholder,  on  such  unpaid  call.    lb.  618. 

28.  Remedy  for  breach  of  contract  with  municipal  corporation  ^  granting 

exclusive  privilege.— On  the  breach  of  a  contract  between  a  muni- 
cipal corporation,  granting  the  exclusive  privilege  of  lighting  the 
streets  with  gas  for  a  term  of  years,  the  city  may  treat  the  con- 
tract as  abrogated,  and  grant  the  privilege  to  other  persons, 
although  it  might  also  maintain  an  action  at  law  for  damages ; 
but  a  bill  for  specific  performance  would  not  lie,  where  the  breach 
consists  in  the  failure  to  appoint  appraisers  of  the  property,  on 
the  election  of  the  city  to  purchase,  as  authorized  by  tne  terms 
of  the  contract.     Gas-Light  Company  v.  Montgomery,  245. 

29.  Injunction  against  municipal    corporation,    in  matter    of  exclusive 

franchise. — If  an  individual,  or  a  private  corporation,  having 
granted  an  exclusive  franchise  or  privilege,  afterwards  attempts 
to  repudiate  it  by  an  inconsistent  grant  to  another  person,  which 
would  cast  a  cloud  on  the  title  held  under  the  first  grant,  a  court 
of  equity  will  interfere  by  injunction ;  and  if  a  municipal  corpo- 
ration should  grant  an  exclusive  franchise  or  privilege,  and  after- 
wards, in  violation  thereof,  grant  a  similar  franchise  or  privilege 
to  other  persons,  who  threaten  to  exercise  it  to  the  injury  of  the 
original  grantees,  a  court  of  equitv  would  enjoin  the  threatened 
action;  but  it  will  not  interfere  by  injunction  to  prevent  the  pas- 
sage of  an  ordinance  by  the  municipal  corporation,  or  the  making 
of  a  contract  by  it,  on  the  ground  that  such  action  would  be  vio- 
lative of  the  franchise  already  granted.  Oas-Light  Co.  v.  Mont- 
gomery, 246. 
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30.  Dedication  of  streets. — There  can  be  no  complete  dedication  of  land 

to  public  uses,  without  an  acceptance  by  the  public,  by  use  or 
otherwise ;  and  where  the  owner  of  a  tract  of  land  adjoinin^^  the 
limits  of  an  incorporated  town  or  city,  having  had  it  mapped  and 
subdivided  into  lots  and  blocks,  separated  by  streets,  afterwards 
sells  a  part  of  the  tract  extending:  to  the  middle  of  a  street  as  laid 
down  on  the  map,  this  narrows  the  street  at  that  point  to  one  half 
of  its  original  width  on  the  map.     }foore  v.  Johnston,  220. 

31.  Obstruction  of  street  in  city  or  town;  legal  and  equitable  remedies. 

The  obstruction  of  a  street  in  an  incorporated  city  or  town, 
under  claim  of  title  to  the  soil,  is  an  indictable  nuisance,  for 
which  an  action  lies  in  favor  of  any  person  sustaining  special 
damage ;  and  a  bill  in  equity  may  also  be  maintained  by  the  city 
or  town,  to  restrain  its  continuance,  and  abate  it  as  a  nuisance. 
Demopolis  v.  Webbj  669. 

32.  Fee  in  streets    of  city  or  town. — In  the  absence  of  statutory  provis- 

ions to  the  contrary,  a  conveyance  of  a  lot  in  an  incorporated  city 
or  town,  bounded  by  a  public  street,  passes  to  the  grantee  the  fee 
to  the  center  of  the  street,  subject  to  the  public  right  of  user ;  the 
fee  to  the  other  half  remaining  in  the  grantor,  or  original  propri- 
etor, and  with  it  all  riparian  rights  when  the  street  is  bounded 
by  a  navigable  river.    lb.  659. 

33.  Dedication  of  streets  in  city  or  town. — If  the  owners  of  a  tract  of 

land  have  it  surveyed  and  mapped  out  as  a  town,  with  streets 
dividing  the  blocks  or  squares,  and  each  block  sub-divided  into 
lots,  and  sell  off  lots  by  their  numbers  and  description  on  the 
map,  this  is  a  dedication  of  the  several  streets  to  the  public,  leav- 
ing the  ultimate  fee  in  the  original  proprietors.     Tb.  659. 

34.  Acceptance  of  d-edicated  street. — A  legislative  act  incorporating  a 

town  as  laid  out  by  the  proprietors  of  the  land,  declaring  that 
**all  the  tract  of  land  included  in  the  plan  of  said  town  be  and 
is  hereby  declared  to  be  the  limits  of  the  same  in  conformity  to 
said  plan,'*  is  an  adoption  of  the  plan  as  a  part  of  the  charter; 
and  an  acceptance  of  the  charter  operates  as  an  acceptance  of 
the  dedicated  streets  therein  laid  down,  without  further  action 
on  the  part  of  the  municipal  authorities.    lb.  659. 

35.  Estoppel  against  denying  dedication. — A  sub-purchaser  of  a  lot  in 

an  incorporated  city  or  town,  described  in  his  conveyance  as  front- 
ing on  a  named  street,  according  to  the  map  and  plat  laid  out  by 
the  original  proprietors  of  the  land,  is  estopped  from  denying  the 
dedication  of  the  street  as  a  hisrhway,  and  its  acceptance  as 
such  by  the  proper  authorities.     lb.  659. 

36.  Injunction    against     collection    of    v^harfage.  —  An     incorporated 

city  or  town  can  not  maintain  a  bill  in  equity,  to  enjoin  the  col- 
lection of  wharfage  by  a  person  who  claims  under  the  original 
proprietors  of  the  land  which  was  laid  out  into  a  town,  without 
showing  (1)  that  the  user  of  the  street  abutting  on  the  river  is 
thereby  obstructed,  or  (2)  that  the  right  to  collect  wharfage  was 
dedicated  to  the  public  with  the  street,  or  (3)  otherwise  negativ- 
ing its  retention  by  the  proprietors.     lb.  659. 

37.  Act  amending  charter  of  Anniston. — The   act  approved  February 

14th,  1887,  entitled  **An  act  to  amend  section  3  of  an  act  entitled 
'An  act  to  incorporate  the  town  of  Anniston,  Calhoun  county,' 
approved  February  4,  1879^'  (Sess.  Acts  1886-87,  pp.  307-32),  is 
violative  of  the  constitutional  provision  which  declares  "Each 
law  shall  contain  but  one  subject,  which  shall  be  clearly  ex- 
pressed in  the  title'*  (Art.  iv,  §  2),  because  it  contains  more  than 
one  subject,  and  because  no  one  of  its  subjects  is  clearly  ex- 
pressed m  its  title.    Ex  parte  Reynolds^  138. 

38.  Prohibiting  sale  of  spirituous  liquors  in   Anniston;  local   option; 
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judicial  notice  of  election, — The  provision  contained  in  the  charter 
of  .Anniston,  giving  the  authority  to  ^'license,  tax  and  regulate 
grocers,  merchants,  retailers,"  &c.  (Sess.  Acts  1888-9,  p.  612,  §  7, 
subd.  10),  does  not  confer  the  power  to  prohibit  the  sale  of 
spirituous  liquors  within  the  corporate  limits ;  and  if  the  power 
be  conferred  by  the  further  provision  empowering  the  municipal 
government  to  provide  for  the  punishment  of  '*any  offense  pun- 
ishable by  the  laws  of  the  State  of  Alabama"  (subd.  22,  §  7),  it 
must  be  shown  that  the  sale  of  liquor  there  is  prohibited  by  law, 
since  Calhoun  county  is  governed  by  a  **local  option"  law,  and 
the  court  can  not  take  judicial  notice  of  the  result  of  an  election 
held  under  that  law.    lb.  138. 

39.  Sentence  to  Jiard  labor j  under  municipal  ordinance. — A  sentence  to 

hard  labor,  imposed  by  a  municipal  court,  which  has  power  to 
punish  only  by  fine  or  imprisonment,  is  illegal  and  void,  and 
the  defendant  is  entitled  to  be  discharged  on  habeas  corpus, 
lb,  138. 

40.  Charter  of  Bessemer,  under  constitutional  provision  as  to  title  and 

subject' matter  of  laws;  power  to  issue  municipal  bonds, — The  act 
approved  December  12th,  1888,  entitled  '*An  act  to  amend  the 
charter  of  the  town  of  Bessemer,  and  to  re-incorporate  the  same 
as  the  city  of  Bessemer,  and  to  establish  a  charter  therefor,"  is 
not  violative  ot  the  constitutional  provision  which  declares, 
**Each  law  shall  contain  but  one  subject,  which  shall  be  clearly 
expressed  in  its  title"  (Art.  iv,  §  2) ;  the  title  and  the  body  of 
the  act,  construed  together,  show  a  single  purpose,  and  relate  to 
a  single  subject,  and  the  grant  of  power,  in  the  38th  section,  to 
issue  negotiable  bonds  for  specified  municipal  purposes,  is  ger- 
mane to  that  subject  as  expressed  in  the  title.  Judson  v,  Bes- 
semer, 240. 

41.  Same;  amendatory  laws,  and  unconstitutional  repealing  laws, — The 

subsequent  statute  amending  the  38th  section  of  said  charter, 
*'by  striking  out  the  word  fifty,  and  inserting  thirty  in  lieu 
thereof,"  is  violative  of  the  further  constitutional  provision,  con- 
tained in  the  same  article  and  section,  that,  in  amendatory  laws, 
so  much  of  the  former  law  as  is  amended  *' shall  be  re-enacted 
and  published  at  length ;"  and  said  amendatory  law  being  un- 
constitutional and  void,  the  power  of  the  corporation  to  issue 
bonds  payable  in  fifty  years,  as  first  provided,  is  unimpaired. 
lb,  240. 

42.  Municipal  bonds  payable  in  gold  coin, — A  grant  of  power  to  a  mu- 

nicipal corporation  to  issue  bonds,  without  limitation  as  to  the 
kind  of  currency  in  which  they  shall  be  payable,  confers  the  au- 
thority to  make  them  payable  "in  gold  coin  of  the  United  States 
of  America,  of  the  present  standard  weight  and  fineness." 
lb,  240. 

See,  also,  Railroads. 

COSTS. 

1.  Against  guaraian  ad  litem, — The  rule  of  this  court  has  always  been, 

not  to  tax  a  guardian  ad  litem  with  costs,  1  hough  he  be  the  unsuc- 
cessful appellant.     Brown  v,  Williams,  353. 

2.  As  to  costs  in  criminal  cases,  see  Criminal  Law,  94-99. 

CRIMINAL  LAW. 

Accomplices. 

1.  Corroborating  evidence, — On   a    prosecution   for   receiving  stolen 

money,  a  witness  who,  according  to  her  own  testimony,  stole  the 

money  at  the  instigation  of  the  defendant,  and  gave  it  to  him, 

having  further  testified  that,  when  he  came  back  again,  and  gave 
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her  a  message  which  purported  to  come  from  her  mother,  as  had 
been  agreed  upon  between  them,  she  replied,  *^  There  aint  no  more 
to  get;*^  /leZd,  that  the  testimony  of  another  witness,  who  over- 
heard this  remark,  but  heard  nothing  else,  would  be  corrobora- 
tive evidence  tending  to  connect  the  defendant  with  the  commis- 
sion of  the  offense  (Code,  §  4476) ,  if  the  jury  believed  that  it 
referred  to  the  money ;  but  that  this  was  an  inference  of  fact 
which  only  the  jury  could  draw,  and  which  the  court  could  not 
assume  as  matter  of  law  in  instructions  to  them.  Burney  v. 
State,  80. 

Arson. 

2.  Sufficiency  of  indictment;  averment  of  ownership  of  building, — An 

indictment  which  charges  the  burning  of  a  "cotton-house  con- 
taining cotton  of  M.  B.'*  (Code,  §  3781),  is  fatally  defective,  in  not 
alleging  with  sufficient  clearness  the  ownership  of  the  house. 
Smoke  v.  StaU,  143. 

Assault. 

3.  Mistake  as  to  identity  of  person  assaulted,  and  drunkenness,  as  de- 

fenses,— ^Neither  a  mistake  in  the  identity  of  the  person  assaulted, 
nor  the  drunkenness  of  the  defendant  at  the  time,  is  a  defense  to 
a  prosecution  for  an  assault.    Carter  v.  State,  113. 
Burglary. 

4.  Sufficiency  of  indictment  in  averring  ownership  of  house. — An  in- 

dictment for  burglary,  in  breaking  and  entering  the  store-house 
* 'of  the  Perry  Mason  Shoe  Companjr,*'  must  either  allege  that 
said  company  is  a  corporation,  or,  if  it  be  a  partnership,  must 
allege  that  fact,  and  state  the  names  of  the  individual  partners, 
showing  that  the  defendant  is  not  one  of  them.  Emmonds  v. 
State,  12. 

5.  Posdession  of  burglarious  implements,  as  criminal  offense.— pnder 

statutory  provisions,  the  possession  of  "any  implement  pr  instru- 
ment designed  and  intended  to  aid  in  the  commission  of  bur- 
glary or  larceny  [in  this  State  or  elsewhere],*'  is  declared  to  be  a 
misdemeanor  (Code,  §  3788) ;  but,  while  the  offense  consists  of  the 

Possession,  with  the  criminal  intent  to  use  the  implements,  the 
racketed  words  are  no  part  of  it,  and  the  statute  is  to  be  read  as 
if  they  were  omitted.    Davis  v.  State,  10. 

6.  Recent  possession  of  stolen  goods;  flight. — The  possession  of  a  part 

of  the  stolen  goods,  recently  after  a  larceny  or  burglary,  im- 
poses on  the  party  the  onus  of  explaining  how  he  acquired 
them ;  and  being  unexplained,  in  connection  with  proof  of  at- 
tempted flight  when  arrested  for  the  offense,  would  authorize  a 
conviction  for  the  offense.  Cooper  v.  State,  135. 
Embezzlement. 

7.  Embezzlement  of  public  revenue;  sentence  to  imprisonment  in  peni- 

tentiary.— Under  the  provisions  of  the  statute  approved  March 
.6th,  1876,  embezzlement  of  the  public  revenue  was  punishable  by 
fine  and  imprisonment  in  the  penitentiary  ''not  less  than  one 
year,*'  one  or  both,  at  the  discretion  of  the  court  (Code,  1876, 
§  4275) ;  but,  by  a  statute  approved  the  next  day,  regulating  the 
punishment  of  felonies  {lb.  §  4450),  when  the  sentence  to  impris- 
onment "is  for  twelve  months  or  less,'*  it  must  be  in  the  county 
jail,  and  not  in  the  penitentiary ;  and  this  latter  statute  controls 
a  sentence  to  imprisonment  under  the  former.  Herrington  v. 
State,  1. 

Enticing  away  Laborer. 

8.  Constituents  of  offense;  consent  of  employer, — ^The  consent  of  the 

employer,  expressed  in  writing,  or  given  in  the  presence  of  a 
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credible  person,  is  a  defense  to  a  prosecution  for  enticing  away  a 
laborer  in  service  under  a  written  contract  (Code,  §  3757) ;  if  the 
consent  is  conditional,  as  on  payment  of  the  amount  due  the  em- 
ployer, performance  of  the  condition  must  be  shown ;  and  the 
person  in  whose  presence  the  consent  is  given  being  presumed 
to  be  credible,  in  the  absence  of  evidence  to  the  contrary,  the 
defendant  is  entitled  to  have  the  jury  pass  on  the  sufficiency  of 
the  evidence.  Frestwood  v,  Siatey  147. 
9.  Local  jurisdiction. — If  the  employer  and  the  defendant  resided 
near  each  other,  but  in  adjacent  counties,  and  the  acts  requisite 
to  the  consummation  of  the  offense  occurred  in  both  counties,  the 
jurisdiction  is  in  either.  (Code,  §  3719.)  lb.  147. 
Evidence  in  Criminal  Cases. 

10.  Wife  as  witness  for  husband. — In  a  criminal  case,  the  wife  is  not 

a  competent  witness  for  her  husband.    Hussey  v.  States  121. 

11.  Testimony  of  physician  as  expert;  hearsay. — A  practicing  physician, 

who  examined  the  deceased  after  he  was  wounded,  and  has 
given  his  own  diagnosis  of  the  case,  can  not  be  allowed  to  testify 
that  other  physicians  concurred  with  him  in  opinion.    lb.  121. 

12.  Dyina  declarations. — ^The  declarations  of  the  deceased  in  this  case, 

made  to  different  persons,  at  intervals,  during  the  three  days  he 
lived  after  receiving  the  fatal  wound,  always  expressing  the  be- 
lief that  he  would  die  from  the  effects  of  the  wound,  were  properly 
admitted  as  evidence,  although  some  of  his  friends  declared  to 
him  their  belief  that  he  was  not  seriously  wounded,  and  one  of  his 
attending  physicians  had  expressed  to  him  the  hope  that  be  might 
recover.    lb.  121. 

13.  Proof  of  character. — A  witness,  testifying  to  the  character  of  the 

defendant  as  a  peaceable  and  quiet  man,  may  be  asked  whether 
he  "ever  heard  of  his  having  any  other  difficulty  than  the  one  in 
question,'*  and  may  testify  that  he  had  not.    lb.  121. 

14.  Proof  of  c/iaracter.— Evidence  of  character,   at  least  on  direct  ex- 

amination, goes  to  general  reputation  only,  and  can  not  be  ex- 
tended to  particular  acts,  or  specified  conduct;  nor  can  a  witness 
give  his  own  opinion  as  to  the  person  inquired  about; — ^as,  that 
he  was  a  "model  man,'*  or  **was  a  timid  man,  and  would  rather 
avoid  than  provoke  a  difficulty.'*    /&•  121. 

15.  Same;  cross-examination  of  ^witness;  impeaching. — Witnesses  for  the 

prosecution  having  testified  to  tlie  good  reputation  of  the  deceased 
as  a  peaceable  and  quiet  man,  and  having  denied,  on  cross-exam- 
ination, that  they  had  ever  heard  of  certain  specified  personal  dif- 
ficulties in  which  he  was  said  to  have  been  involved;  the  defend- 
ant can  not  prove  the  existence  and  general  notoriety  of  those 
difficulties,  for  the  purpose  of  discrediting  their  testimony. 
lb.  121. 

16.  Character  of  deceased;  evidence  as  to.-'On  a  trial  for  murder,  the 

prosecution  may  adduce  evidence  of  the  character  of  the  deceased 
as  a  peaceable  and  quiet  man,  although  the  defense  has  only 
proved  particular  traits  of  his  character,  as  a  quick-tempered, 
violent  man,  easily  provoked,  and  likely  to  provoke  a  difficulty. 
lb.  121. 

17.  Charge  as  to  effect  of  evidence  of  good  character. — The  court  may 

properly  instruct  the  jury  in  a  criminal  case,  that  proof  of  good 
character  is  not  permitted  to  go  to  them  for  the  purpose  of  shield- 
ing the  defendant  from  the  consequences  of  his  conduct,  but  sim- 
ply as  a  circumstance  to  be  considered  by  them  with  the  other 
evidence  in  the  case ;  that  if,  from  all  the  evidence,  they  believe 
the  defendant  guilty  beyond  a  reasonable  doubt,  they  should  say 
so  as  firmly  against  a  man  of  good  character  as  bad  ;  that  good 
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character  does  not  shield  from  the  consequences  of  a  criminal 
act,  proved  to  the  satisfaction  of  the  jury  beyond  a  reasonable 
doubty  though  it  may  raise  a  reasonable  doubt  that  the  act  was 
done  with  the  criminal  intent.    lb.  121. 

18.  Testimony  of  defendant  in  his  own  behalf. — ^In-  a  criminal  case,  if  the 

defendant  fails  or  declines  to  testify  in  bis  own  behalf,  his  failure 
does  not  create  any  presumption  against  him,  and  is  not  the  sub- 
ject of  comment  by  counsel  (Code,  4  4473) ;  but,  if  he  elects  to 
testify,  and  fails  or  refuses  to  explain  or  rebut  any  criminating 
fact,  when  he  can  reasonably  do  so,  this  is  a  circumstance  in  the 
nature  of  an  implied  admission,  on  which  counsel  may  comment, 
and  which  the  jury  may  consider  in  determinating  his  guilt  or  in- 
nocence.    Cotton  V.  Slate,  103 ;  Clarke  v.  State,  71. 

19.  Charge  as  to  testimony  of  defendant. — Where  the  defendant  has  tes- 

tified in  his  own  behalf,  a  charge  instructing  the  jury  that,  in  con- 
sidering what  weight  they  will  give  to  his  statements,  "it  is  their 
duty  to  remember  that  he  is  the  defendant,  and  interested  in  the 
result  of  the  verdict :  and  they  may,  for  this  reason,  if  they  think 
it  sufficient,  entirely  disregard  his  statement,  if  it  is  in  conflict 
with  the  other  evidence,"  is  erroneous,  and  ground  of  reversal. 
Allen  V.  State,  107. 

20.  Same. — When  the  defendant  in  a  criminal  case  has  testified  in  his 

own  behalf,  a  charge  instructiug  the  jury  that  ''the  interest  he 
has  in  the  case  may  be  considered  by  them  in  weighing  his  own 
evidence"  is  not  erroneous.    Norris  v.  State,  S5. 

21.  Charge  as  to  testimony  of  defendant. — A  charge  asked,  instructing 

the  jury  that,  *'in  considering  the  testimony  of  the  defendant, 
while  they  may  look  to  the  fact  that  he  is  a  party  to  the  suit,  yet 
that  does  not  render  him  less  creditable  [credible?]  than  he  would 
be  if  he  were  not  a  party,"  is  properly  refused.    IHck  v.  State,  61. 

22.  Admissibility  of  declarations,  as  part  of  res  gestw. — This  court  can 

not  revise  the  ruling  of  the  trial  court  in  refusing  to  admit  the 
defendant's  declaraiions  as  evidence,  as  a  part  of  tlie  res  gestx, 
when  the  declarations  are  not  set  out,  and  it  is  not  shown  that 
they  related  to  the  act  charged,  or  threw  light  on  it,  or  tended  to 
elucidate  it,  or  would  have  been  beneficial  to  the  defendant,  or 
were  in  any  way  material.     Goley  v.  State,  67. 

23.  Same. — The  offer  of  the  defendant  to  lift  up  the  deceased,  made  two 

or  three  minutes  after  the  shooting,  is  not  admissible  evidence  as 
a  part  of  the  res  gestse,  not  being  shown  to  have  been  made  so  im- 
mediately after  the  act  as  to  authorize  the  presumption  that  it  was 
part  of  the  main  fact,  and  not  an  afterthought  intended  to  give  a 
false  coloring  to  it.    lb.  57. 

24.  Charge  as  to  weight  or  effect  of  evidence. — It  is  the  exclusive  pro- 

vince of  the  jury  to  reconcile  the  testimony  of  the  different  wit- 
nesses, if  possible,  or,  if  irreconcilable,  to  determine  whom  they 
will  believe,  or  what  credit  they  will  give  to  a  witness  who  is  con- 
tradicted or  impeached ;  and  a  charge  which  institutes  a  compari- 
son between  the  weight  and  force  of  the  testimony  of  different 
witnesses,  equally  credible  and  having  equal  opportunities  for 
knowing  the  facts,  is  properly  refused,  as  tending  to  confuse  and 
mislead  the  jury,  and  invading  their  peculiar  province.  Norris  v. 
State,  86. 

26.  Reasonable  doubt;  and  ^'reason  to  believe. ^^ — A  charge  asked,  assert- 
ing the  right  to  an  acquittal  if  the  jury  "have  reason  to  believe" 
certain  facts  hypothetical ly  stated,  is  properly  refused,  since  the 
expression  is  not  the  equivalent  of  belief,  and  does  not  correctly 
state  the  doctrine  of  reasonable  doubt.    Munkers  v.  State,  94. 

26.  Charge  as  to  circumstantial  evidence. — A  charge  asserting  that,  **to 
justify  convictioui  circumstantial  evidence  ought  to  exclude  a 
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rational  probability  of  innocence,  and  a  conviction  ought  not  to 
be  had  on  circamstantial  evidence,  when  direct  and  positive  evi- 
dence is  attainable/'  is  properly  refused,  as  tending  to  mislead 
and  confuse  the  jury,  when  there  is  some  direct  and  positive  evi- 
dence, and  the  record  does  not  show  that  any  other  was  attain- 
able.    Coleman  v.  StaUf  14. 

27.  Testimony  as  to  defendant's  arrest  or  surrender. — ^The  sheriff,  by 
whom  the  defendant  was  arrested,  or  to  whom  he  surrendered, 
having  testified  that,  not  being^  able  to  find  the  defendant,  '*he 
told  his  friends  that  he  had'  a  warrant  for  the  arrest  of  the  defend- 
ant, and  sent  him  word  to  come  in  and  give  himself  up— that  the 
case  against  him  amounted  to  nothing,  and  he  would  have  no 
trouble  to  get  out  of  it ;  that  the  defendant  did  come  in  and  sur- 
render a  day  or  two  afterwards,  but  he  did  not  know  the  defend- 
ant got  his  message;''  held,  that  this  evidence  wa-  improperly 
admitted,  against  the  objection  of  the  defendant.    lb.  14. 

2S.§Charge  as  to  sufficiency  of  evidence. — A  charge  which  instructs  the 
jury,  in  a  criminal  case,  that  **the  State  is  not  required  to  prove 
the  guilt  of  the  defendant  to  a  mathematical  certainly,"  asserts  a 
correct  proposition.    Dick  v.  State^  61. 

29.  Conversations  between  third  persons;  admissibility  a«  evidence. — Con- 

versations between  third  persons,  tending  to  implicate  the  defend- 
ant, but  not  had  in  his  presence,  are  not  admissible  as  evidence 
against  him ;  and  if  they  did  not  relate  to  the  particular  offense 
with  which  he  is  charged,  they  would.be  inadmissible  because 
irrelevant.     Tolbert  v.  Stale,  27. 

30.  Former  testimony  of  absent  soilness. — The  testimony  of  a  witness  on 

a  former  trial  of  the  defendant,  or  on  his  preliminary  examina- 
tion by  a  committing  magistrate,  is  admissible  as  evidence  against 
him  on  the  trial,  on  proof  that  the  witness  is  beyond  the  jurisdic- 
tion of  the  court,  being  either  permanently  or  indefinitely  absent. 
Perry  v.  Stale,  30. 

31.  Charge  as  to  reasonable  doubt. — A  charge  asked  in  a  criminal  case, 

asserting  that  '*the  probability  of  reasonably  accounting  for  the 
death  of  the  deceased  by  accident,  or  by  any  other  cause  than  the 
unlawful  act  of  the  defendant,  must  be  excluded  by  the  circum- 
stances proved ;  and  it  is  only  when  no  other  hypothesis  will  ex- 
plain all  the  conditions  of  the  case,  and  account  for  all  the  facts, 
that  it  can  be  safely  and  justly  concluded  that  it  was  caused  by 
him," — is  properly  refused.     lb.  30. 

32.  Declarations,  and  conduct  of  conspirators,  as  evidence  against  each 

oilier. — Under.the  rule  laid  down  in  the  case  of  Mc Anally  v.  State 
(74  Ala.  9),  when  the  evidence  establishes,  prim  f  cie,  the  exist- 
ence of  a  conspiracy  between  the  defendant  and  others,  to  com- 
mit the  crime  with  which  he  is  charged,  the  acts,  declarations  and 
conduct  of  the  others,  in  promotion  of  the  purpose  or  object  of 
the  conspiracy,  or  in  relation  to  it,  are  competent  and  admissible 
as  evidence  against  him;  and  such  evidence  was  properly  ad- 
mitted in  this  case.    Johnson  v.  Slate,  39. 

33.  Declarations  of  defendant  as  evidence. — Declarations  made  by  the 

defendant  himself,  before  or  after  the  commission  of  the  homi- 
cide with  which  he  is  charged,  tending  to  connect  him  with  it,  are 
admissible  as  evidence  against  him,  although  a  conspiracy  be- 
tween him  and  the  other  persons  implicated  may  not  be  estab- 
lished,   lb.  39. 

34.  Evidence  of  prior  contradictory  statements  of  defendant. — The  de- 

fendant.testifying  in  his  own  behalf  to  an  alibi,  it  is  competent  for 
the  prosecution  to  prove  bis  prior  contradictory  statements,  by 
affidavit  or  otherwise,  as  to  his  whereabouts  on  the  day  named ; 
but  evidence  of  prior  statements  made,  not  inconsistent  with  his 
testimony  on  the  triali  is  not  admissible.    Cotton  v.  State,  75. 
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35.  Evidence  identifying  defendants  as  perpetrators  of  offense, — ^Where 

the  defendaDts  deny  their  guilt,  though  identified  by  the  prosecu- 
trix, and  Bhow  that,  before  their  arrest,  she  had  given  a  descrip- 
tion of  the  guilty  parties  which  did  not  suit  their  appearance,  it 
is  competent  for  the  prosecution  to  prove  that,  after  their  arrest, 
she  identified  and  pointed  them  out  among  a  large  number  of 
prisoners.    lb,  76. 

36.  Error  without  injury  in  exclusion  of  evidence. — As  a  general  rule, 

the  doctrine  of  error  without  injury  does  not  obtain  in  criminal 
cases;  yet,  where  evidence  is  erroneously  excluded,  but  the 
record  affirmatively  shows  that  its  admission  could  only  have 
prejudiced  the  defense,  the  error  will  not  work  a  reversal.  Marks 
v.  State,  99. 

False  Frbtbnsbs. 

37.  Constituents  of  offense. — A  conviction  may  be  had  for  obtaining 

money  by  false  pretenses  (Code,  §  3811;,  on  proof  that  the  defend- 
ant, representing  himself  to  be  a  lawyer  from  Chicago,  and  an 
agent  of  a  company  there  organized  to  loan  out  money  in  the 
South  on  lands  to  be  purchased  by  freedmen,  and  as  having  a 
large  amount  of  money  with  him  for  the  purpose,  thereby  ob- 
tained from  the  prosecutor  |35  as  a  fee  for  examining  the  title  to 
a  tract  of  land,  which  he  represented  must  be  done  before  any 
money  would  be  loaned.  Bobbitt  v.  State,  91. 
Forgery. 

38.  What  writing  is  subject  of  forgery;  averment  of  extrinsic  fa^ts  in  in- 

dictment.— A  written  instrument  which  is  on  its  face  unintelligi- 
ble, not  purporting  to  create  or  discharge  any  pecuniapy  liability, 
nor  otherwise  showing  that  another  person'  might  be  injured  by 
it,  will  not  support  an  indictment  for  forgery  (Code,  §  3852),  unless 
extrinsic  facts  are  averred  supplying  its  deficiencies.  Fomby  v. 
State,  ,36. 

Fugitives  from  Justice. 

39.  Extradition  proceedings,  founded  on  void  or  defective  process, — A  per- 

son who  was  arrested  in  Georgia,  without  legal  process,  or  under 
a  void  warrant  issued  by  an  Alabama  magistrate,  and  delivered, 
as  a  fugitive  from  justice,  into  the  custody  of  an  agent  of  the  State 
of  Alabama,  under  extradition  proceedings  instituted  after  bis 
arrest,  can  not  claim  to  be  discharged  from  custody  on  habeas 
corptis,  because  his  arrest  was  illegal,  nor  because  of  defects  in 
the  warrant  on  which  the  extradition  proceedings  were  bailed, 
when  it  appears  that  he  is  held  in  custody  under  a  capias  on  an 
indictment  since  found,  for  the  same  offense,  and  that  the  execu- 
tive authorities  of  Georgia  have  not  complained  of  the  illegal  ar- 
rest.   Ex  parte  Barker,  4. 

Gaming. 

40.  Sufficiency  of  indictment. — An  indictment  which  charges  that  the 

defendant  *'bet  at  a  game  played  with  cards,  dice,  or  some  de- 
vice or  substitute  for  either  cards  or  dice,  in  a  public  house,  high- 
way, or  other  public  place,  or  at  an  outhouse  where  people  re- 
sort" (Code,  §§  4052,  4057),  is  fafally  defective,  unless  it  also  al- 
leges that  a  game  was  played.     Tolbert  v.  State,  27. 

41.  Evidence  as  to  character  of  house,  or  room. — On  a  prosecution  for 

playing  cards  in  a  public  house,  or  for  betting  at  a  game  played 
in  a  public  house,  evidence  as  to  the  character  of  the  house, 
whether  public  or  private,  is  relevant  and  admissible;  the  pre- 
sumption being  that  the  house  is  an  entirety.    lb.  27. 

42.  What  is  public  house, — A  room  in  the  second  story  of  a  building, 

rented  and  occupied  as  a  private  bed-room,  and  accessible  by  a 
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pair  of  steps  running  up  on  the  outside,  through  a  front  hall 
with  which  it  was  connected  by  a  door,  is  not  a  public  house 
within  the  statute  against  gaming  (Code,  §  4052),  because  the 
front  hall  is  public,  and  is  used  once  or  twice  a  week  as  a  dancing 
hall.    Skinner  v.  State,  105. 

Habeas  Corpus. 

43.  When  discharge  ought  to  he  granted. — On  petition  for  habeas  corpus, 

the  petitioner  is  entitled  to  be  discharged,  if  he  is  confined  under 
process  or  a  judgment]which  is  void.  Ex  parte  State,  in  re  Long, 
46 ;  Ex  parte  Reynolds,  138.  But  not  otherwise.  Ex  parte  Bar- 
ker, 4.        ^ 

Homicide;  Murder;  Manslaughter. 

44.  Charge  as  to  self-defense;  when  properly  refused. — In  a  prosecution 

for  murder,  a  charge  requested,  instructing  the  jury  that  the  de- 
fendant is  entitled  to  an  acquittal,  if  the  assault  wis  unprovoked 
by  him,  and  he  appeared  at  the  time  to  be  so  menaced  as  to 
create  a  reasonable  apprehension  of  danger  to  his  life,  or  of  griev- 
ous bodily  harm,  and  could  not  have  retreated  without  danger 
to  his  life  or  person,  is  properly  refused,  when  the  evidence  as 
to  the  assault  is  conflicting,  and  the  defendant's  own  testimony 
shows  that,  when  he  fired  the  fatal  shot,  he  was  beyond  the 
reach  of  the  axe  in  the  hands  of  the  deceased.  Squire  v.  Stale, 
114. 

45.  Self-defense;  charge  as  to  duty  to  retreat;  explanatory  charge. — In 

a  case  of  homicide,  a  charge  instructing  the  jury  that,  *'if  the  de- 
ceased was  the  assailant,  the  party  assailed  must  retreat,  unless 
retreat  will  endanger  his  safety,  and  must  refrain  from  taking 
life,  if  there  is  any  other  reasonable  mode  of  escape,''  states  the 
rule  in  the  ordinary  language  of  the  decisions ;  ana  if  it  be  object- 
ionable, as  requiring  the  party  assailed  to  act  on  the  actual  (and 
not  an  apparent)  necessity,  this  qualifying  principle  should  be  in- 
voked by  an  explanatory  charge.  (The  7th  head-note  to  the  case 
of  Tesney  v.  The  State,  77  Ala.  33,  in  stating  that  the  charge  there- 
in set  out  *'is  erroneous,"  instead  of  **too  narrow  and  restricted," 
is  **not  justified  by  the  opinion  of  the  court"  in  that  case.)  Poe 
V.  State.  66. 

46.  Same;  cnarae  ignoring  duty  to  retreat. — A  charge  requested,  in- 

structing the  jury  that,  '*if  they  believed  the  deceased  was  try- 
ing to  draw  a  deadly  weapon,  or  that  he  acted  in  such  a  manner 
as  to  convey  to  the  defendant  the  impression  that  he  was  trying 
to  draw  a  deadly  weapon,  for  the  purpose  of  attacking  the  de- 
fendant," who  was  armed  with  a  shot-gun,  ''and  thereby  put  de- 
fendant in  fear  of  great  bodily  harm,  he  was  justified  in  doing 
whatever  was  necessary  to  preserve  his  own  life;"  and  a  charge 
asserting  that,  if  the  deceased  came  towards  the  defendant,  using 
angry  and  insulting  language,  ''and  placed  his  hand  in  his  pocket 
in  such  a  manner  as  to  indicate  to  a  reasonable  mind  that  his  pur- 
pose was  to  draw  and  fire,  then  the  defendant  was  authorized  to 
draw  and  fire  first,"  each  is  erroneous,  in  excluding  from  the 
jury  all  consideration  of  the  inquiry  as  to  any  duty  to  retreat. 
lb.  65. 

47.  Charge  as  to  threats,  with  overt  act,  excusing  retreat. — No  threats, 

or  overt  acts,  which  do  not,  actually  or  apparently,  justify  a  rea- 
sonable apprehension  of  danger  to  life,  or  of  great  bodily  harm, 
will  justify  the  party  assailed  in  killing  his  adversary,  without  re- 
sorting to  retreat ;  and  a  charge  requested  which  ignores  the  duty 
to  retreat,  without  regard  to  the  character  of  the  IJhreats,  is  prop- 
erly refused.    76.  65. 
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48.  To  what  witness  may  testify. — On  a  prosecution  for  murder,  a  wit- 

ness for  the  defense  can  not  .be  allowed  to  testify  that  the  de- 
fendant "was  afraid' '  to  work  in  the  field  alone,  or  to  }!0  out  about 
his  premises  after  dark,  on  account  of  threats  made  against  him 
by  the  deceased ;  such  testimony  being  merely  the  opinion  of  the 
witness,  based  on  the  conduct  or  declarations  of  the  defendant 
himseh,  or  unsupported  by  any  fact  at  all.    lb.  65. 

49.  Same, — A  witness  who,   as  a  member  of  the  coroner's  jury,  had 

seen  the  dead  body  of  the  child  alleged  to  have  been  murdered, 
may  testify  that  its  neck,  which  was  broken,  ''looked  like  it  had 
been  struck  with  a  hot  iron,  and  looked  scarred."  Ferry  v. 
State,  30. 

50.  Declarations  of  defendant  as  evic^enc^.—Declarations  made  by  the 

defendant  himself,  before  or  after  the  commission  of  the  homicide 
with  which  he  is  charged,  tending  to  connect  him  with  it,  are 
admissible  as  evidence  against  him,  although  a  conspiracy 
between  him  and  the  other  persons  implicated  may  not  be  estab- 
lished.   Johnson  v,  Stat^,  39. 

51.  Same, — The  offer  of  the  defendant  to  lift  up  the  deceased,  made 

two  or  three  minutes  after  the  shooting,  is  not  admissible  evi- 
dence as  a  part  of  the  res  gestaSf  not  being  shown  to  have  been 
made  so  immediately  after  the  act  as  to  authorize  the  presump- 
tion that  it  was  part  of  the  main  fact,  and  not  an  afterthought 
intended  to  give  a  false  coloring  to  it.     Goley  v.  State,  67. 

52.  Dying  declarations, — The  declarations  of  the  deceased  in  this  case, 

made  to  different  persons,  at  intervals,  during  the  three  days  he 
lived  after  receiving  the  fatal  wound,  always  expressing  the  belief 
that  he  would  die  from  elt'ects  of  the  wound,  were  propeily  ad- 
mitted as  evidence,  although  some  of  his  friends  declared  to  him 
their  belief  that  he  was  not  seriously  wounded,  and  one  of  his 
attending  physicians  had  expressed  to  him  the  hope  that  he  might 
recover.    Hussey  v.  State,  121. 

53.  Character  of  deceased;  evidence  as  to, — On  a  trial  for  murder,  the 

prosecution  may  adduce  evidence  of  the  character  of  the  deceased 
as  a  peaceable  and  quiet  man,  although  the  defense  has  only 
proved  particular  traits  of  his  character,  as  a  quick-tempered, 
violent  man,  easily  provoked,  and  likely  to  provoke  a  difficulty. 
lb.  121. 

54.  Proof  of  character. — A  witness,   testifying  to  the  character  of  the 

defendant  as  a  peaceable  and  quiet  man,  may  be  asked  whether  he 
"ever  heard  of  his  having  any  other  difiiculty  than  the  one  in 
question,''  and  may  testily  that  he  had  not.    lb,  121. 
Indictment. 

55.  Arson;  averment  of  ownership  of  building. — An  indictment  which. 

charges  the  burning  of  a  ''cotton-house  containing  cotton  of  M. 
B."  (Code,  §  3781),  is  fatally  defective,  in  not  alleging  with  sufl&- 
cient  clearness  the  ownership  of  the  house.    Smoke  v.  State,  143. 

56.  Burglary;  averring  ownership  of  house. — An  indictment  for  burglary, 

in  oreaking  and  entering  the  store-house  "of  the  Perry  Mason 
Shoe  Company,"  must  either  allege  that  said  company  is  a  cor- 
poration, or,  if  it  be  a  partnership,  must  allege  that  fact,  and 
state  the  names  of  the  individual  partners,  showing  that  the  de- 
fendant is  not  one  of  them.    Emmonds  v.  State,  12. 

57.  Forgery;  averment  of  extrinsic  facts. — A  written  instrument  which 

is  on  its  face  unintelligible,  not  purporting  to  create  or  discharge 
any  pecuniary  liability,  nor  otherwise  showing  that  another  per- 
son might  be  injured  by  it,  will  not  support  an  indictment  for 
forgery  (Code,  §  3S52),  unless  extrinsic  facts  are  averred  supply- 
ing its  deficiencies.    Fomby  v .  State,  36. 
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58.  Oaming, — An  indictment  which  charges  that  the  defendant  |*bet 

at  a  game  played  with  cards,  dice,  or  some  device  or  substitute 
for  either  .cards  or  dice,  in  a  public  house,  highway,  or  other  pub- 
lic place,  or  at  an  outhouse  where  people  resort*'  (Code,  §§  4052, 
4057),  is  fatally  deff^ctive.  unless  it  also  alleges  that  a  game  was 
played,     Tolhert  v.  State,  27. 

59.  Receiving  stolen  goods, — An  indictment  for  receiving  stolen  money 

(Code,  §  3794),  must  aver  the  number  and  denomination  of  the 
coins,  or  some  of  them,  or  must  allege  that  the  same  was  unknown 
to  the  grand  jury ;  and  an  averment  that  it  was  "two  hundred 
dollars  in  gold  coin,"  without  other  descriptive  words,  is  not 
suflScient.    Bumey  v.  State,  80. 

JuROBs  AND  Jury. 

60.  Special  venire  in  capital  case, — In  a  capital  case,  when  the  arraign- 

ment and  the  trial  occur  in  the  same  week,  the  special  venire 
should  include,  not  ''those  pummoned  on  the  regular  juries  for 
the  week"  (Code,  §  4320),  but  only  those  who  have  appeared, 
and  who  constitute  the  regular  juries  in  fact;  though  the  rule  is 
different,  when  the  trial  is  set  for  a  subsequent  week.  Dick  v. 
State,  61 ;  Cotton  v.  State,  75. 

61.  Same. — In  drawing  a  special  venire  for  the  trial  of  a  capital  case,  un- 

der the  provisions  of  the  general  jury  law  approved  February 
28th,  1887  (Sess.  Acts  1886-7,  pp.  151-8.  §  10;  Code,  p.  184,  note), 
the  court  has  a  discretionary  power  as  to  the  number  to  be  drawn, 
within  the  limits  specified,  and  can  not  be  required,  on  demand 
of  the  defendant,  to  draw  fifty,  the  maximum  number  specified, 
which  was  the  mimimum  under  the  former  law  (Code,  §  4320). 
Clarke  V,  State,  71. 

62.  Peremptory  challenges;  when  and  how  demanded, — An  exception  re- 

served during  the  drawing  of  the  special  ventre,  in  these  words : 
**The  defendant  then  made  a  motion  that,  as  matter  of  law,  he 
was  entitled  to  twenty  challenges,  which  motion  the  court  over- 
ruled, and  the  defendant  excepted,"  does  not  show  a  reversible 
error  (Code.  §  4330),  when  it  does  not  appear  that  he  in  fact  chal- 
lenged or  ofiered  to  challenge  any  juror  who  was  drawn.     Tb,  71. 

Larceny. 

63.  Recent  possession  of  stolen  goods;  flight, — The  possession  of  a  part 

of  the  stolen  goods,  recently  after  a  larceny,  imposes  on  the  party 
the  onus  of  explaining  how  he  acquired  them ;  and  being  unex- 
plained, in  connection  with  proof  of  attempted  flight  when  ar- 
rested for  the  offense,  would  authorize  a  conviction  for  the  offense. 
Cooper  V.  State,  135. 

64.  Assessed  value  of  stolen  property,  as  part  of  costs  on  conviction, — On 

a  conviction  of  larceny  and  sentence  to  hard  labor  for  the 
county,  the  assessed  value  of  the  stolen  property,  or  the  part 
thereof  which  has  not  been  restored  to  the  owner,  is  an  item  of 
the  costs,  and  payable  as  other  items  are  (Code,  §  3792) ;  but  the 
statute  does  not  extend  to  convictions  followed  by  a  sentence  to 
the  penitentiary.    Skinner  v.  Dawson,  348. 

Peddling. 

65.  Selling  stoves  by  sample, — Under  an  indictment   which    charges 

that  the  defendants  engaged  in  the  business  of  peddling  in  a 
two-horse  wagon,  without  a  license  as  required  oy  law  (Code, 
§  629,  subd.  31,  40),  a  conviction  can  not  be  had  on  proof  that 
they  were  the  agents  of  a  foreign  company  engaged  in  the  manu- 
facture of  stoves ;  that  one  of  them  travelled  about  in  a  wagon, 
carrying  a  single  stove  with  him,  selling  stoves  by  the  sample, 
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and  taking  the  purchaser's  note  payable  on  delivery  within  sixty 
days ;  and  that  the  other  afterwards  carried  the  stoves  around  in 
a  wa^on,  delivered  them,  and  received  pa>ment  of  the  notes,  if 
the  purchasers  elected  to  pay  cash  at  a  reduced  price.  Ballou 
V.  State,  144. 

Pleas  and  Defenses. 

66.  Insanity  as  defense;  charges  as  to,  when  ahstra/it, — Charges  as  to 

the  defense  of  insanity  in  criminal  cases  are  properly  refused, 
without  re^rnrd  to  their  correctness  as  abstract  \ejzal  propositions, 
when  there  is  no  evidence  in  the  case  showing  any  form  of  mania, 
or  mental  incapacity,  to  a  degree  which  confers  irresponsibility 
for  crime.    Perry  v.  State,  30. 

67.  Same;  how  pleaded;  ex  post  facto  laws. — By  statutory  provision, 

insanity  as  a  defense  in  criminal  cases  must  be  specially  pleaded, 
and  is  not  available  under  the  plea  of  not  guilty  generally 
(Sess.  Act  1888-9,  pp.  742-6; ;  and  this  statute,  relating  only  to 
the  mode  of  procedure,  applies  to  all  cases  tried  since  its  passage, 
although  the  offense  was  committed  before  that  date.    fb.  30. 

68.  Misnomer;   pleadings  as  to  — The  difference  between  the  names 

Munkers  and  Moncus  is  sufficient  to  support  a  plea  of  misnomer, 
when  a  demurrer  is  interposed  to  it;  if,  by  local  usage,  the 
names  have  the  same  pronunciation,  issue  should  be  taken  on 
the  plea,  or  a  replication  should  be  filed.    Munkers  v.  State,  94. 

69.  Mistake  as  to  identity  of  person  assaulted,  and  drunkenness,  as  de- 

fenses.— Neither  a  mistake  in  the  identity  of  the  person  assaulted, 
nor  the  drnnkenness  of  the  defendant  at  the  time,  is  a  defense  to 
a  prosecution  for  an  assault.     Carter  v.  State,  113. 
Rape. 

70.  Assault  with  intent  to  ravish. — Force  is  an  essential  ingredient  of 

the  crime  of  rape,  and  an  intent  to  use  force,  if  necessary,  is 
essential  to  an  assault  with  intent  to  ravish  (Code,  §  3761) ;  yet, 
where  it  is  shown  that  the  defendant  put  his  arms  around  the 
prosecutrix,  forcibly  held  and  pressed  her,  making  indecent  pro- 
posals, and  only  released  her  on  her  threats  to  call  assistance, 
.  this  is  sufficient  to  support  a  conviction,  although  he  may  have 
iiad  no  intention  to  commit  a  battery  on  her.    Norris  v.  State,  86. 

71.  Evidence  identifying  defendants  as  perpetrators  of  offense. — Where 

the  defendants  deny  their  guilt,  though  identified  by  the  prose- 
cutrix, and  show  that,  before  their  arrest,  she  had  given  a  descrip- 
tion of  the  guilty  parties  which  did  not  suit  their  appearance,  it  is 
competent  for  the  prosecution  to  prove  that,  after  their  arrest,  she 
identified  and  pointed  them  out  among  a  large  number  of  pris- 
oners.    Cotton  V.  State,  76. 

72.  Complaint  of  prosecutrix;  impeaching  witness  by  proof  of  contradictory 

statements. — On  a  prosecution  for  rape,  the  mother  of  the  prose- 
cutrix having  testified  that  her  daughter  complained  to  her  imme- 
diately after  the  commission  of  the  offense,  the  defendant  has  a 
right  to  elicit  the  particulars  of  the  complaint ;  and  he  may  im- 
peach the  witness,  a  proper  predicate  having  been  laid,  by  proof 
of  prior  contradictory  statements  out  of  court.    Allen  v.  IState,  107. 

73.  Consent  implied  from  conduct. — Although  the  prosecutrix  may  not 

have  consented  in  fact,  yet,  if  her  conduct  towards  the  defendant, 
at  the  time  of  the  alleged  rape,  was  such  as  to  create  in  his  mind 
an  honest  and  reasonable  belief  that  she  had  consented,  or  wan 
willing  for  him  to  have  connection  with  her,  a  conviction  should 
not  be  had ;  and  the  court  should  so  instruct  the  jury,  on  request. 
Jb.  107. 
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Receiving  Stolen  Gtoods. 

74.  Sufficiency  of  indictment. — An  indictment  for  receiving?  stolen  money 

(Code,  §  3794),  must  aver  the  number  and  denomination  of  the 
coins,  or  some  of  them,  or  must  allege  that  the  same  was  unknown 
to  the  ^rand  jury;  and  an  averment  that  it  was  **two  hundred 
dollars  in  gold  coin."  without  other  descriptive  words,  is  not  suf- 
ficient.    Burney  v.  State,  80. 

75.  Accomplice;  corroborating  evidence;  charge  invading  province  of  jury. 

On  a  prosecution  for  receiving  stolen  money,  a  witness  wfio,  ac- 
cording: to  her  own  testimony,  stole  the  money  at  the  instijjration 
of  the  defendant,  and  gave  it  to  him,  having  further  testified  that, 
when  he  came  back  a}?ain,  and  pjave  her  a  message  which  pur- 
ported to  come  from  her  mother,  as  had  been  aereed  upon  between 
them,  she  replied,  ^^ There  aint  no  more  to  pet;"  held,  that  the  tes- 
timony of  another  witness,  who  overheard  this  remark,  but  heard 
nothing  else,  would  be  corroborative  evidence  tendinj?  to  connect 
the  defendant  with  the  commission  of  the  offense  (Code,  §  4476), 
if  the  jury  believed  that  it  referred  to  the  money ;  but  that  this 
was  an  inference  of  fact  which  only  the  jury  could  draw,  and 
which  the  court  could  not  assume  as  matter  of  law  in  instructions 
to  them.    lb.  80. 

Retailing  Spirituous  Liquors. 

76.  lUegal  Bale  of  liquor  by  infant,  or  agent. — An  unmarried  girl,  seven- 

teen years  old,  living  with  her  mother,  may  be  convicted  of 
selling  liquor  to  a  minor,  on  proof  that  she  poured  out  and  deliv- 
ered the  liquor  under  the  order  or  instructions  of  her  mother,  to 
whom  it  belonged,  and  to  whom  the  money  was  paid  by  the  pur- 
chaser.    Cagle  v.  State,  38. 

77.  Same.—X  girl  seventeen   years  old,  living  with  her  mother,  may 

be  convicted  of  selling  liquor  without  a  license  and  contrarv  to 
law  (Code,  ^  4036-38),  on  proof  that  she  measured  out  and  de- 
livered the  liquor  under  the  order  or  instructions  of  her  mother, 
to  whom  it  belonged,  and  to  whom  the  money  was  paid  by  the 
purchaser.     Cagle  v.  State,  93. 

78.  Selling  liquor  "drunk  on  or  about  premises.*' — ^Under  the  former 

decisions  of  this  court,  which  have  received  legislative  sanction 
by  the  re-adoption  of  the  statute  without  change  of  phraseology 
in  successive  Codes,  a  conviction  may  be  had  for  selling  liquor 
"which  was  drunk  on  or  about  the  premises'*  (Code,  §  4036),  on 
proof  that  it  was  drunk  by  the  purchaser  and  his  friends  in  the 
public  road,  within  five  or  six  steps  of  the  defendant's  store,  and 
in  full  view  of  his  premises ;  and  the  fact  that  the  defendant  did 
not  see  it  is  no  excuse.     Mhnley  v.  State,  83. 

79.  Sale  of  liquor;  purchase  for  another. — A  conviction  can  not  be  had 

for  an  illegal  sale  of  liquor  within  a  district  in  which  a  general 
prohibitory  law  is  of  force,  on  proof  that  the  defendant  bought  a 
quart  of  liquor  outside  of  the  district,  at  the  request  of  a  third  per- 
son, and  delivered  it  to  him  within  the  district,  on  repayment  of 
the  money  which  he  had  advanced  for  it.     Dubois  v.  State,  101. 

80.  Violation  of  prohibitory  liquor  law;  what  decoctions  or  mixtures  are 

within  statute. — Prohibitory  liquor  laws  are  designed  to  prevent 
the  sale  of  intoxicating  liquors  as  a  beverage,  and  do  not  apply 
to  medicinal  preparations,  articles  for  toilet  upe,  or  for  culinary 
purposes,  of  which  alcohol  may  be  a  necessary  ingredient:  the 
question  being  one  of  fact  for  the  determination  of  the  jury, 
whether  it  was  made  and  sold  in  good  faith  for  the  purpose 
indicated,  or  was  intended  for  use  as  a  beverage,  and  was  so 
used ;  but,  if  made  and  sold  in  good  faith  as  a  tonic  or  medicine, 
its  misuse  by  the  parchaser,  though  producing  partial  intozi- 
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cation,  does  not  render  the  seller  criminally  liable.  Carl  v. 
State,  17. 

81.  Evidence  as  to  intoxicating  properties  of  article  sold. — In  a  criminal 

prosecution  for  the  sale  of  intoxicatmj?  liqnors  in  violation  of  a 
local  prohibitory  liqnor  law,  the  article  sold  beinj?  compounded 
by  a  drugfirist,  and  the  bottles  labeled  *' Elixir  Cinchona,'*  or 
** Cinchona  Bitters;''  it  is  permissible  for  the  prosecution  to  prove 
that  it  was  bought  and  used  by  many  persons  as  a  beverage,  the 
use  to  which  it  was  applied  being  illustrative  of  its  nature  and 
properties ;  and  a  person  who  had  swallowed  it  may  state  its  ex- 
hilarating effect  on  himself,  and,  though  not  technically  an 
expert,  mav  testify  that,  "in  his  opinion,  it  would  produce  in- 
toxication.'*   Ih.  17. 

82.  Prohibitory  sale  of  spirituous   liquors  in  Anniston;  local  option; 

judicial  notice  of  election. — The  provision  contained  in  the  charter 
of  Anniston,  giving  the  authority  to  ''license,  tax  and  regulate 
grocers,  merchants,  retailers,"  ic.  (Sess.  Acts  1888-9,  p.  612,  §  7, 
subd.  10).  does  not  confer  the  power  to  prohibit  the  sale  of  spirit- 
uous liquors  within  the  corporate  limits ;  and  if  the  power  be  con- 
ferred by  the  further  provision  empowering  the  municipal  govern- 
ment to  provide  for  the  punishment  of  **anv  offense  punishable 
by  the  laws  of  the  State  of  Alabama"  (subd.  22.  §  7),  it  must  be 
shown  that  the  sale  of  livjuor  there  is  prohibited  by  law.  since 
Calhoun  county  is  governed  by  a  * 'local  option"  law,  and  the 
court  can  not  take  judicial  notice  of  the  result  of  an  election  held 
under  that  law.  Ex  parte  Reynolds,  138. 
Seduction. 

83.  Chastity  of  prosecutrix;  charge  on  different  aspects  of  evidence. — The 

chastity  of  the  prosecutrix,  at  the  time  of  the  alleged  seduction,  is 
an  essential  ingredient  of  the  offense,  and  is  to  be  presumed  in 
the  absence  of  evidence  to  the  contrary ;  but  a  reasonable  doubt 
of  its  existence  entitles  the  defendant  to  an  acquittal,  and  if  the 
testimony  of  the  parties  is  in  irreconcilable  conflict,  as  to  the  fact 
of  prior  illicit  intercourse  between  them,  he  is  entitled  to  have 
charges  given  based  on  the  supposed  trutti  of  his  own  testimony. 
Hunkers  v.  State,  94. 

84.  Evidence  corroborating  prosecutrix. — By  statutory  provision,  a  con- 

viction of  seduction  can  not  be  had  on  the  uncorroborated  testi- 
mony of  the  woman  herself  (Code,  §  4015) ;  the  corroboration 
must  be  as  to  a  material  matter,  must  connect  the  defendant 
with  that  matter,  and  must  be  sufl&cient  to  satisfy  the  jury,  be- 
yond a  reasonable  doubt,  of  the  truth  of  the  woman's  testimony ; 
and  the  defendant's  own  admission  to  third  persons  of  an  engage- 
ment between  him  and  the  woman,  and  of  his  intention  to  marry 
her,  are  admissible  as  evidence  against  him,  and  suflicient  to 
meet  the  statutory  requirement,  though  they  may  not  be  suflScient 
to  satisfy  the  jury  beyond  a  reasonable  doubt.  Ih.  94. 
Trespass   after  Warning. 

85.  *' Legal  cause,  or  good  excuse^'  for  trespass. — In  a  prosecution  for 

trespass  after  warning  (Code,  §  3874),  by  driving  a  loaded  wagon 
along  a  neighborhood  road,  which  had  been  opened  through  the 
lands  of  the  prosecutor,  by  his  permission,  to  give  convenient  ac- 
cess to  a  cane-mill,  and  which  was  afterwards  closed  by  him ;  it 
being  shown  that  the  defendant  might  have  had  access  to  the  mill 
"by  cutting  out  a  new  road,  a  short  distance  through  openpiney 
woods,  perhaps  100  yards,  and  cause-waying  a  small  boggy 
branch;"  lield,  that  a  "legal  cause  or  good  excuse"  for  the  tres- 
'  pass  was  not  shown.     Wilson  v.  State,  117. 
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Trial,  and  its  Incidents. 

86.  Change  of  venue. — In  a  criminal  case,  a  change  of  venue  is  a  mat- 

ter of  right,  if  the  application  is  made  in  due  time,  and  is  sup- 
ported by  sufficient  evidence  (Code,  §  4485) ;  but  it  is  properly  re- 
fused, when,  on  all  the  evidence  adduced  for  and  against  the 
application,  the  court  is  not  reasonably  satisfied  that  an  impar- 
tial trial  and  an  unbiased  verdict  could  not  reasonably  be  ex- 
pected in  the  county  in  which  the  indictment  was  found.  Husaey 
V.  State,  121, 

87.  Same;  counter  affidavits, — By  the  established  practice  in  this  and 

other  States,  on  application  for  a  change  of  venue,  counter  affi- 
davits may  be  received  against  those  offered  in  support  of  it ;  and 
this  practice  is  not  violative  of  the  constitutional  principle  which 
gives  to  the  accused  the  right  to  be  * 'confronted  by  the  witnesses 
against  him."    lb.  121. 

88.  When  case  is  properly  triable. — The  statutory  provision  requiring  the 

criminal  docket  to  be  taken  up  on  the  second  Monday  of  the  terra, 
when  the  term  continues  two  weeks  (Code,  §  751),  was  intended 
to  expedite  speedy  trials  of  criminal  cases,  and  does  not  deny  to 
the  court  the  right  to  proceed  with  the  trial  of  a  criminal  case 
before  that  time ;  and  the  further  provision  requiring  the  clerk 
of  the  court  to  set  the  trial  of  criminal  cases  for  particular  days, 
* 'except  capital  cases,"  and  declaring  tliat  "no  case  so  set  shall 
be  called  for  trial  before  such  day"  [lb.  §  4447),  does  not  apply 
to  a  capital  case  improperly  set  for  trial  by  the  clerk.  Ooley  v. 
State,  57. 

89.  Severance  of  trial. — Under  the  statute  now  of  force  (Code,  §  4451), 

when  two  or  more  persons  are  jointly  indicted,  either  one  of  them 
is  entitled  to  a  severance  as  matter  of  right,  if  he  claims  it  in 
proper  time.     Andy  v.  Statey  23. 

90.  Trial  on  Good  Friday. — Although  Good  Friday  has  been  declared 

a  legal  holiday  (Sess.  Acts  1888-9.  p.  56),  a  trial  may  be  lawfully 
had  and  judgment  and  sentence  rendered  on  that  day.  Bobbitt  v. 
State,  dl. 

91.  Trial  by  courtf  without  jury;  how  considered  on  error  or   appeal. 

When  a  criminal  case  is  submitted  to  the  decision  of  the  court 
without  a  jury,  as  authorized  by  a  special  statute,  the  decision  of 
the  court  on  a  question  of  fact,  as  to  which  the  evidence  is  conflict- 
ing, or  where  inferences  are  to  be  drawn  dependent  on  its  suffi- 
ciency, will  not  be  reversed,  unless  a  verdict  would  be  set  aside 
on  the  same  evidence;  but,  when  the  facts  are  undisputed,  and 
only  a  legal  conclusion  is  to  be  drawn  from  them,  the  decision 
is  regarded  as  if  given  in  charge  to  the  jury,  and  its  correctness 
is  a  question  of  law.     Skinner  v.  State,  105. 

92.  Same. — A  trial  by  jury  not  being  demanded,  in  a  criminal  prosecu- 

tion before  the  Crim'inal  Court  of  Pike  (Sess.  Acts  18H8-9,  p.  631, 
§  7),  this  court  can  not  review  the  conclusions  of  the  judge  on  the 
evidence  adduced.     Wynn  v.  State,  137. 

93.  New  trial;  refusal  not  revisable. — By  the  settled  practice  of  this 

court  since  its  organization,  a  motion  for  a  new  trial  is  addressed 
to  the  discretion  of  the  lower  court,  and  its  refusal  is  not  revis- 
able by  this  court  on  error  or  appeal.    Johnson  v.  State,  39. 
Verdict;  Judgment;  Sentence. 

94.  Hard  labor  for  county,  on  non-j)ayment  of  fine  and  costs, — On  con- 

viction of  a  misdemeanor  punishable  by  fine  onlv,  or  so  punished 
in  the  particular  case,  followed  by  a  sentence  to  hard  labor  for  the 
county  to  enforce  its  payment,  an  additional  term  of  hard  labor 
jnAy  be  imposed  for  the  payment  of  the  costs  (Code,  §i  4502-04), 
51 
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as  if  hard  labor  or  imprisonment  had  been  part  of  the  punish- 
ment originally  imposed.  (Clopton,  J.,  dissenting,)  Ex  parte  State 
in  re  Long,  46. 

95.  Same;  discharge  on  habeas  corpus. — On  a  conviction  of  vagrancy 

before  a  justice  of  the  peace,  a  fine  of  $20  being  imposed,  fol- 
lowed by  a  sentence,  in  default  of  payment  of  the  fine  and  costs, 
that  the  defendant  be  detained  in  custody  *  *until  he  performs 
twenty  days  hard  labor  for  the  county  for  said  fine,  and  sixty  days 
for  said  costs,"  is  a  nullity,  and  not  void  only  for  the  excess  of 
hard  labor  which  might  have  been  imposed;  and  the  prisoner  is 
entitled  to  be  discharged  from  custody  on  habeas  corpus.     lb,  46, 

96.  Same;  local  law  in  Jefferson. — In  a  criminal  case,  the  costs  not  being 

presently  paid  or  secured  (Code,  §§  4502-04),  a  sentence  to  hard 
labor  for  the  county  for  their  satisfaction  is  not  violative  of  the 
constitutional  provision  which  prohibits  imprisonment  for  debt; 
and  the  local  law  prevailing  in  Jefi'erson  county,  authorizing  con- 
victs sentenced  to  hard  labor  to  be  employed  in  working  on  the 
public  roads,  and  giving  the  officers  and  witnesses  recourse  only 
against  the  fine  and  forfeiture  fund  of  the  county  for  the  recovery 
of  their  fees  (Sess.  Acts  1887-8,  p.  818),  does  not  in  any  manner 
change  this  principle.    Bailey  v.  State,  44. 

97.  Sentence  to  hard  labor  for  county,  on  non-payment  of  costs. — On  con- 

viction of  a  misdemeanor,  a  fine  being  assessed  as  the  punish- 
ment, followed  by  a  sentence  to  hard  labor  for  the  county  for  a 
specified  number  of  days  for  the  fine,  ''and  an  additional  term 
for  the  costs,  not  exceeding  eight  months,  at  thirty  cents  per 
day;"  this  court  will  not  say  that  the  judgment  is  erroneous, 
because  it  does  not  specify  the  amount  of  costs  for  which  addi- 
tional hard  labor  is  imposed,  but  suggests  that  this  should  always 
be  done,  or  it  should  be  otherwise  made  definite  and  certain. 
Tolbert  v.  StgLte,  27. 

98.  Same. — On  conviction  of  a  misdemeanor,  punished  by  fine  only, 

followed  by  a  sentence  to  hard  labor  for  the  county  to  enforce  its 
pavment,  an  additional  term  of  hard  labor  may  be  imposed  for 
the  costs  (Code,  §§  4502-04).     Wynn  v.  State,  137. 

99.  Assessed  value  of  stolen  property,  as  part  of   costs  on  conviction  of 

larceny. — On  conviction  ot  larceny  and  sentence  to  hard  labor  for 
the  county,  the  assessed  value  of  the  stolen  property,  or  the  part 
thereof  which  has  not  been  restored  to  the  owner,  is  an  item  of 
the  costs,  and  payable  as  other  items  are  (Code,  §  3792) ;  but  the 
statute  does  not  extend  to  convictions  followed  by  a  sentence  to 
the  penitentiary.     Skinner  v.  Dawson ,  348. 

100.  Judgment  reversed,  as  to  erroneous  punishment  only. — The  defendant 

and  petitioner  in  this  case  having  been  convicted  of  felony,  and 
erroneously  sentenced  to  the  penitentiary  for  twelve  months,  in- 
stead of  the  county  jail,  this  court,  reversing  the  judgment,  will 
not  order  his  discharge,  but  will  reverse  the  judgment  oack  to  the 
sentence;  nor  will  it  correct  and  render  final  judgment,  though 
requested  by  counsel  by  agreement  entered  of  record.  Herring- 
ton  v.  State,  1. 

101.  Sentence  to  hard  labor,  under  municipal  ordinance. — A  sentence  to 

hard  labor,  imposed  by  a  municipal  court,  which  has  power  to 
punish  only  by  fine  or  imprisonment,  is  illegal  and  void,  and  the 
defendant  is  entitled  to  be  discharged  on  habeas  corpus.  Ex  parte 
Reynolds,  138. 

DAMAGES. 

1.  Measure  of  damages  for  breach  of  contract. — In  an  action  for  the 
breach  of  a  contract,  by  which  defendants  sold  to  plaintiff  all  the 
standing  trees  o  t^  a  tract  of  land  suitable  for  saw-logs  of  specified 
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size,  at  a  named  price  per  thousand  feet,  and  afterwards  sold  all 
the  timber  on  the  land  to  a  third  person,  who  entered  and  cut 
some  of  the  trees  to  which  plaintiff  was  entitled ;  the  measure  of 
damages  is  the  market  value  of  the  trees  so  cut  and  carried  away, 
less  the  price  which  plaintiff  was  to  have  paid  for  them,  but  which 
he  had  not  paid.     Clements  v.  Beatty,  238. 

2.  Same. — Under  a  contract  by  which  defendants,  tobacco  merchants, 

employed  plaintiff  as  a  travelling  salesman,  agreeing  to  supply 
him  with  samples,  to  allow  him  as  compensation  one-half  of  the 
profits  on  sales  effected  by  him,  and  to  advance  to  him,  by  pay- 
ing his  drafts  at  the  commencement  of  his  work,  $50  at  the  end 
of  every  two  weeks,  to  be  repaid  out  of  his  share  of  the  profits, 
while  he  was  to  furnish  his  own  outfit ;  on  a  breach  by  defendants, 
refusins;  to  pay  plaintiff's  drafts,  and  instructing  him  to  quit  work 
before  the  expiration  of  the  stipulated  term,  plaintiff  is  entitled 
to  recover  as  damages,  not  only  his  share  of  the  profits  on  sales 
perfected  and  consummated,  but  also  on  sales  negotiated  so  far 
that  it  can  be  ascertained  with  certainty  that  they  would  be  com- 

Sleted,  and  the  extent  or  amount  thereof;  but  mere  expectations, 
oubtful  offers,  or  other  vague  or  indefinite  assurances  of  inten- 
tion to  purchase,  without  expression  of  quantity  or  value,  are 
speculative  merely,  and  not  recoverable;  opinions  as  to  what 
sales  he  could,  or  probably  would  have  made,  are  also  speculative 
•  and  contingent ;  nor  can  he  prove  or  recover  for  the  cost  of  his 
horse  and  buggy,  the  value  of  his  services  per  month,  or  the  dam- 
ages to  his  credit  by  being  thus  thrown  out  of  employment.  Beck 
V.  West  iSc  Co,,  213. 

3.  Profits  as  damages. — For  the  breach  of  an  executory  contract  to 

deliver  goods,  the  measure  of  damages  is  the  difference  between 
tlie  agreed  price  and  the  market  price  at  the  place  of  delivery ; 
and  the  profits  which  might  have  been  realized  on  selling  the 
goods  by  retail  during  the  Christmas  holidays,  for  which  purpose 
they  were  intended,  **are  conjectural,  merely  speculative,  and 
dependent  on  too  many  contingencies  to  constitute  an  element  of 
recoverable  damages."     Young  <Sc  Co.  v.  Cureton,  727. 

4.  Testimony  of  witness  as  to  damages. — A  party,  testifying  as  a  witness, 

can  not  state  '*what  damages*'  he  sustained  by  the  breach  of  con- 
tract of  which  he  complains.    16.  727. 

6.  Damages  for  conversion  by  mortgagee ,  on  return  of  property  to  mort- 
gagor.— In  trover  by  the  first,  against  a  second  mortgagee  of 
personal  property,  the  material  question  being  whether  the  de- 
lendant  was  chargeable  with  notice,  actual  or  constructive,  of 
plaintiff's  prior  mortgage,  the  fact  that  the  defendant,  at  the 
termination  of  a  lawsuit  with  the  mortgagor,  sold  and  returned  to 
'  him  a  part  of  the  mortgaged  property,  does  not  relieve  him  of 
damages  for  its  conversion,  if  otherwise  he  was  guilty  of  a  conver- 
sion.    Pollak  V.  Davidson y  551. 

6.  In  action  on  attachment  bond;  error  without  injury. — In  an  action 
on  an  attachment  bond,  a  judgment  on  verdict  for  the  defendants 
conclusively  determines  that  the  writ  was  not  wrongfully  sued 
out ;  and  the  rulings  of  the  court  on  the  pleadings  and  evidence, 
or  in  the  matter  of  charges  given  or  refused,  relating  only  to  the 
question  of  exemplary  damages,  if  erroneous,  could  not  have 
injured  the  plaintiff.     Calhoun  v.  Hannan  &  Michael,  277. 

7  After  judgment  by  nil  dicit. — After  judgment  by  nil  dicit  in  an  action 
of  trover,  the  only  question  to  be  referred  to  the  jury,  as  to  which 
evidence  can  be  adduced,  relates  to  the  amount  of  damages* 
Maund  V.  Loeh  ^  Brother ,  374. 
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DEDICATION. 

1.  Dedication  of  streets, — There  can  be  no  complete  dedication  of  land 

to  public  uses,  without  an  acceptance  by  the  public,  b^  use  or 
otherwise;  and  where  the  owner  of  a  tract  of  land  adjoining  the 
limits  of  an  incorporated  town  or  city,  having  had  it  mapped  and 
subdivided  into  lots  and  blocks,  separated  by  streets,  afterwards 
sells  a  part  of  the  tract  extending  to  the  middle  of  a  street  as  laid 
down  on  the  map,  this  narrows  the  street  at  that  point  to  one  half 
of  its  original  width  on  the  map.     Moore  v.  Johnston.  220. 

2.  Same.— If  the  owners  of  a  tract  of  land  have  it  surveyed  and 

mapped  out  as  a  town,  with  streets  dividing  the  blocks  or  squares, 
and  each  block  sub-divided  into  lots,  and  sell  off  lots  by  their 
numbers  and  description  on  the  map,  this  is  a  dedication  of  the 
several  streets  to  the  public,  leavincr  the  ultimate  fee  in  the  orig- 
inal proprietors.     Demopolis  t?.  Wehb^  659. 

3.  Acceptance  of  dedicated  street.— k  legislative   act  incorporating  a 

town  as^laid  out  by  the  proprietors  oif  the  land,  declaring  that  "all 
the  tract  of  land  included  in  the  plan  of  said  town  be  and  is  hereby 
declared  to  be  the  limits  of  the  same  in  conformity  to  said  plan," 
is  an  adoption  of  the  plan  as  a  part  of  the  charter ;  and  an  accept- 
ance of  the  charter  operates  as  an  acceptance  of  the  dedicated 
streets  therein  laid  down,  without  further  action  on^  the  part  of 
the  municipal  authorities.    lb.  659. 

4.  Estoppel  against  denying  dedication. — A  sub-purchaser  of  a  lot  in 

an  incorporated  city  or  town,  described  in  his  conveyance  as  front- 
ing on  a  named  street,  accordini?  to  the  map"and  pUt  laid  out  by 
the  orierinal  proprietors  of  the  land,  is  estopped  from  denying  the 
dedication  of  the  street  as  a  highway,  and  its  acceptance  as  such 
by  the  proper  authorities.    Ih.  659. 

DEEDS. 

1.  Registration  as  constructive  delivery  of  deed. — The  intentional  de- 

livery of  a  deed  by  the  grantor  to  the  probate  judge,  for  regis- 
tration, may  be  a  sufl&cient  delivery  to  the  grantee,  though  he 
never  had  actual  possession,  and  was  even  ignorant  of  the  exist- 
ence of  the  deed  ;  and  a  delivery  for  registration,  by  mistake  of 
the  grantor^s  clerk,  may,  by  long  acquiescence,  operate  as  a  valid 
and  effectual  delivery,  on  the  presumption  that  the  mistake  has 
been  waived.    Sheffield  Land,  Iron  A  Coal  Co,  v.  Neilly  l^S. 

2.  Conveyance  to  railroad  company ^  for  right  of  way. — A  conveyance 

of  a  strip  of  land  to  a  railroad  company,  "for  the  term  of  fifty 
years,  and  so  long  thereafter  as  its  charter  shall  continue,"  when 
the  company  has  the  capacity  of  perpetual  existence,  on  default 
by  the  State  to  exercise  a  right  of  election  to  purchase  its  prop- 
erty, and  also  has  power  to  condemn  lands  for  a  right  of  way 
under  a  writ  of  ad  quod  damnum^  conveys  the  same  interest  and 
estate  that  would  have  been  acquired  by  a  judgment  of  condem- 
nation under  such  writ.     Davis  v.  M.  &  C  Railroad  Co.,  633. 

3.  Conveyance  of  base  or  qualified  fee. — A  conveyance  of  a  qualified, 

base  or  determinable  fee*  in  lands,  leaves  in  the  grantor  only  a 
possibility  of  reverter,  which,  though  it  may  descend  to  his  heirs, 
can  not  be  granted  or  assigned  so  as  to  vest  a  title  on  which  eject- 
ment may  be  maintained.    lb.  633. 

4.  Deed  of  railroad  corporation,  executed  by  agent. — A  conveyance  of 

lands  which  belonged  to  the  Alabama  &  Chattanooga  Kailroad 
'  Company,  executed  by  J.  C.  Stanton  as  general  superintendent 
and  attorney  in  fact,  without  written  authority  from  the  board  of 
directors,  or  other  governing  body  of  that  corporation,  passed  no 
legal  title  or  estate,  as  against  the  corporation,  or  the  trustees 
who  succeeded  to  its  rights ;  but  it  would  constitute  color  of  title, 
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under  which  a  title  might  be  acquired  by  possession  held  long 
enough  to  effect  a  statutory  bar.     Swann  &  Billups  v.  Gaston ^  569. 

5.  Conveyance  of  lands;  title  afterwards  acquired. — A  railroad  company 

may  convey  by  mortgage  property  to  be  afterwards  acquired ;  and 
if  it  conveys  lands  to  which  it  has  only  an  equitable  title,  but  to 
which  it  afterwards  acquires  the  legal  title,  that  title  at  once 
enures  to  the  grantee,  or  mortgagee,  both  by  the  express  words 
of  the  instrument,  and  by  the  statutory  words  of  warranty,  grant, 
bargain,  sell  and  convey.    lb.  569. 

6.  Covenant  of  seizin;  breach  of, — A  covenant  of  seizin  is  broken,  if 

there  is  an  outstanding  estate  in  a  third  person,  or  a  material  de- 
ficiency in  the  quantity  of  land  conveyed,  or  where  the  grantor 
has  not  substantially  the  same  estate,  both  in  quantity  and  qual- 
ity, which  he  professes  by  his  deed  to  convey ;  but  the  existence 
of  a  public  easement,  as  a  street  or  right  of  way,  is  not  a  breach 
of  such  covenant.     Moore  v.  Johnston,  220. 

7.  Conveyance  of  lot  bounded  by  street. — A  conveyance  of  a  lot  bounded 

by  a  street,  in  an  incorporated  city  or  town,  passes  to  the  grantee 
the  fee  to  the  centre  of  the  street,  subject  to  the  public  easement ; 
and  the  same  rule  applies  to  a  conveyance  of  lots  outside  of  the 
corporate  limits,  which  have  been  laid  off  with  a  view  to  future 
extension  of  the  corporate  limits.    lb.  220. 

8.  Same. — In  the  absence  of  statutory  provisions  to  the  contrary,  a 

conveyance  of  a  lot  in  an  incorporated  city  or  town,  bounded  by 
a  public  street,  passes  to  the  grantee  the  fee  to  the  center  of  the 
street,  subject  to  the  public  right  of  user;  the  fee  to  the  other 
half  remaining  in  the  grantor,  or  original  proprietor,  and  with  it 
all  riparian  rights  when  the  street  is  bounded  by  a  navigable 
river.    Demopolis  v.  Webb,  659. 

9.  Unrecorded  deed;  statutory  protection  to  purchasers  without  notice. 

As  against  subsequent  purchasers  and  judgment  creditors  with- 
out notice,  an  unrecorded  deed  is  inoperative  and  void  (Code, 
§§  1810-11) ;  and  possession,  acquired  or  held  under  it,  charges  a 
purchaser  or  creditor  with  constructive  notice  only  when  there  is 
an  actual  change  of  possession.     Troy  v.  Walter  Bros.,  233. 

10.  Unrecorded  mortgage;  validity  as  against  creditors. — An  unrecorded 

mortgage,  which,  after  several  renewals,  is  at  last  recorded  within 
the  time  allowed  by  the  statute  (Code,  §^  1810-11),  is  not  void  as 
against  simple-contract  creditors,  whose  debts  were  incurred  in 
the  meantime,  unless  it  was  withheld  from  record  for  the  fraudu- 
lent purpose  of  upholding  the  credit  of  the  debtor,  or  is  otherwise 
impeached  by  proof  of  actual  or  positive  fraud  on  the  part  of  the 
mortgagee ;  and  under  the  facts  of  this  case  (the  bona  fides  of  the 
secured  debt  being  admitted,  the  mortgage  conveying  not  more 
than  one  third  of  the  debtor's  property,  the  law-day  not  being 
postponed  for  an  unreasonable  time,  and  it  not  being  shown  that 
the  mortgagee  had  notice  of  the  debtor's  insolvency),  the  charge 
of  fraud  in  fact  is  not  sustained.  McDonnell  v.  Mobile  Savings 
Bank,  736. 

11.  Registration  of  mortgage  as  constructive  notice;  removal  of  property 

to  another  county. — A  mortgage  of  personal  property  is  required 
to  be  recorded,  not  only  in  the  county  in  which  the  mortgagor 
resides,  but  also  in  the  county  in  which  the  property  then  is ;  and 
on  its  removal  to  another  county,  the  mortgage  must  be  there  re- 
corded within  six  months  afterwards  (Code,  §§  1806-1814);  and 
the  fact  that  the  mortgaged  animals  (mules)  are  carried  over  and 
worked  in  the  former  county  by  day,  but  carried  back  each  night 
into  the  new  county,  does  not  dispense  with  the  necessity  for 
such  new  registration.    Pollak  v.  Davidson,  551. 
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12.  Constructive  notice  of  mortgage ,  as  implied  from  knowledge  ofindebt" 

edness,  character  of  business,  dx. — Knowledge  of  the  existence  of 
a  debt,  is  not  constructive  notice  of  an  unrecorded  morU^age  given 
to  secure  it ;  nor  can  notice  of  such  unrecorded  mortgage  be  im- 
plied from  the  additional  facts,  that  the  mortgagee  was  a  mer- 
chant Inaking  advances  to  planters,  and  that  his  house  of  busi- 
ness was  not  more  than  one  hundred  and  fifty  yards  distant  from 
that  of  the  second  mortgagee ;  nor  are  these  facts  sufficient  to  put 
the  second  mortgagee  on  inquiry.    lb.  551. 

13.  Sufficiency  of  consideration  of  deed. — When  a  bill  seeks  to  set  aside 

a  conveyance  of  land  as  fraudulent  against  creditors,  alleging  that 
tiie  land  was  worth  $1,000  or  more,  and  the  recited  consideration 
only  $30 ;  while  the  conveyance  itself,  made  an  exhibit  to  the  bill, 
shows  that  the  grantor  conveyed  only  whatever  interest  and  title 
be  had  by  reason  of  his  survivorship  of  his  wife,  to  whom  the 
land  belonged,  no  data  being  furnished  from  which  the  value  of 
his  interest  can  be  ascertained, — the  deed  can  not  be  declared 
fraudulent.     Moorer  v,  Moorer,  545. 

14.  Competency  of  party  to  testify  to  handwriting  of  subscribing  witness 

to  deed. — A  party  to  the  suit,  who  is  the  grantee  in  a  deed  which, 
he  offers  in  evidence,  may  testify  to  the  handwriting  of  the  sub- 
scribing witness  (Code,  §  2765),  on  making  satisfactory  proof  as 
to  his  failure  to  produce  the  witness  himself.  CaJkra  Land  Co,  t?. 
Brinkerhoff,  422. 

15.  Written  instrument  operating  partly  as  deed,  and  partly  as  will, — A 

written  instrument  in  the  form  of  a  deed,  signed  by  the  grantor, 
attested  by  two  witnesses,  and  probated  as  a  deed ;  by  which  the 
grantor,  reciting  her  physical  incapacity  to  look  after  and  care  for 
her  property,  her  desire  to  have  it  cared  for  during  her  life,  to 
make  provision  lor  her  comfort  and  welfare  during  her  life,  and 
the  further  purpose  of  disposing  of  her  property,  and  having  the 
utmost  conndence  in  the  grantees,  and  lor  the  further  considera- 
tion of  one  dollar  in  hand  paid  by  them,  bargains,  sells  and  con- 
veys to  them,  by  present  words,  all  her  property  of  every  kind 
and  description,  to  them  and  their  assigns  forever,  **in  trust  nev- 
ertheless, and  upon  the  uses  and  purposes  hereinafter  mentioned" 
— namely,  to  take  charge  of  said  property,  collect  and  receive  the 
rents  and  profits,  keep  the  property  in  good  repair,  pay  all  taxes 
and  other  charges  or  assessments  against  it,  and  pay  the  residue 
to  the  grantor  during  life, — vests  in  the  grantees  a  present  right, 
interest,  and  legal  title  to  all  the  property,  but  charged  with  a 
trust  for  the  uses  and  purposes  specified ;  although  a  subsequent 
provision  is  added,  which  is  testamentary  in  its  character,  and 
can  only  take  efiect  after  the  death  of  the  grantor — namely,  that 
after  her  death  the  property  * 'shall  revert"  to  the  grantees  in  fee 
simple,  in  equal  shares ;  and  further,  that  in  consideration  of  ser- 
vices rendered  by  them  to  her,  and  also  one  dollar  in  hand  paid, 
she  sells  and  conveys  to  them  all  the  property  of  which  she  may 
die  seized  and  possessed,  ** hereby  revoking  all  other  arrange- 
ments, either  verbal  or  written,  as  to  the  disposition  of -my  [her] 
property."    Kyle  v.  Perdue,  423. 

DOWER. 
1.  Petition  for  allotment  of  dower;  averment  of  husband^ s  seizin, — ^In  a 
petition  for  the  allotment  of  dower,  an  averment  that  the  husband 
"was  seized  and  possessed"  of  the  lands  described  is,  on  de- 
murrer, equivalent  to  an  averment  that  he  was  seized  in  fee  (Code, 
1886,  §  1892 ;  1876,  §  2232) ;  but  it  is  the  better  course  to  follow 
the  language  of  the  statute.    Sheppard  v,  Sheppard,  560. 
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2.  Right  of  dower,  as  affected  by  sej)arate  estate. — In  estimating  the 

widow's  right  of  dower,  or  making  an  abatement  from  its  value, 
on  account  of  a  separate  estate  held  by  her,  * 'exclusive  of  the 
rents,  income  and  profits"  (Code,  1886,  f^  2354-6 ;  1876,  §§  2715-16), 
lands  allotted  to  her  as  dower  in  the  estate  of  a  former  husband 
must  be  computed,  her  interest  therein  being  an  estate  of  free- 
hold, and  more  than  a  mere  right  to  the  rents,  income,  and 
profits,    lb.  560. 

3.  Assignment  of  dower  in  lands  chargeable  with  trust. — When  it  appears 

that  the  lands,  in  which  an  allotment  of  dower  is  sought,  are 
chargeable  with  a  trust  in  favor  of  the  husband's  children  by  a 
former  marriage,  on  account  of  moneys  belonging  to  their  moth- 
er's statutory  estate,  which  were  invested  or  used  by  him  in  the 
purchase  of  the  lands,  an  assignment  by  metes  and  bounds  would 
be  unjust  (Code,  1886,  §  1910;  1876,  §  2248),  and  the  court  should 
decline  iurisdiction,  leaving  the  parties  to  their  remedies  in 
equity ;  out  the  mere  assertion  of  such  a  claim  by  the  heirs, 
without  any  evidence  to  support  it,  does  not  require  the  court  to 
dismiss  the  petition.    lb,  560. 

EJECTMENT. 

1.  What  title  will  support  action;  receiver's  receipt  on  homestead  entry. 

As  against  a  mere  trespasser,  a  receipt  given  by  the  receiver  of  a 
land  office  of  the  United  States,  for  money  paid  on  a  homestead 
entry  (U.  S.  Rev.  Statutes,  §$  2290-97),  confers  a  title  on  which 
ejectment,  or  the  statutory  action  in  the  nature  thereof,  may  be 
maintained  before  the  expiration  of  five  years  (Code,  §  2782);  and 
the  defendant  can  not  be  heard  to  allege  a  breach  of  the  condi- 
tions on  which  the  entry  may  be  perfected.  Case  v.  Edge- 
worth,  203. 

2.  Same. — A  receipt  given  by  the  receiver  of  a  land   office  of  the 

United  States,  for  money  paid  in  full  on  a  homestead  entry  (U.  S. 
Rev.  Statutes,  §§  2290-97),  confers  a  title  which,  before  the  expi- 
ration of  five  years,  enables  the  possessor  to  maintain  or  defend 
an  action  as  owner.    Morrison  Bros.  v.  Coleman,  665. 
See,  also.  Deeds,  3. 
ERROR  AND  APPEAL. 

1.  What  is  revisable ;  new  trial. — By  the  settled  practice  of  this  court 

since  its  organization,  a  motion  for  a  new  trial  is  addressed  to  the 
discretion  of  the  lower  court,  and  its  refusal  is  not  revisable  by 
this  court  on  error  or  appeal.    Johnson  v.  State,  39. 

2.  Bill  of  exceptions;  matters  of  record. — When  matters  which  con- 

stitute a  part  of  the  record  proper  in  the  court  below,  are  shown 
only  by  the  bill  of  exceptions,  the  appellate  court  can  not  consider 
them  for  any  purpose,  but  will  disregard  them  ex  mero  raotu, 
Pendry  v.  Shows,  339. 

3.  Same. — On  appeal  from  a  probate  decree  rendered  on  final  settle- 

ment of  an  executor's  accounts,  this  court  can  not  consider  an 
assignment  of  error  based  on  an  order  setting  aside  a  prior  decree 
allowing  a  claim  of  exemptions  filed  by  the  widow,  when  such 
order  and  the  decree  setting  it  aside  are  shown  only  by  the  bill 
of  exceptions ;  though  the  court  mav  consider  the  transcript  as 
showing  the  fact  that  the  claim  was  filed,  its  date,  and  the  prop- 
erty embraced  in  it.     Chandler  v.  Chandler,  300. 

4.  Same. —Rnlings  on  demurrer  shown  only  by  the  bill  of  exceptions, 

are  not  revisable  on  error  or  appeal.    Beck  v.  West  &  Co.,  213. 

5.  Entries  on  docket,  as  part  of  record. — Extracts  from  the  docket  of 

the  court  below,  copied  into  the  transcript  by  the  clerk,  but  not 
made  a  part  of  the  record  by  bill  of  exceptions  or  otherwise,  are 
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the  mere  unauthorized  memoranda  of  the  clerk,  and  can  not  be 
considered  by  this  court  for  any  purpose.    Baker  v.  Swifts  530. 

6.  Trial  hy  court  without  jury;  revision  of  finding  on  facts, — Atrial  by 

jury  not  being  demanded,  in  a  criminal  prosecution  before  the 
Criminal  Court  of  Pike  (Sess.  Acts  1888-9,  p.  631,  §  7),  this  court 
can  not  review  the  conclusions  of  the  judge  on  the  evidence  ad- 
duced.    Wynn  v.  State j  137. 

7.  Same, — When  a  criminal  case  is  submitted  to  the  decision  of  the 

court  without  a  jury,  as  authorized  by  a  special  statute,  the  de- 
cision of  the  court  on  a  question  of  fact,  as  to  which  the  evidence 
is  conflicting,  or  where  inferences  are  to  be  drawn  dependent  on 
its  sufficiency,  will  not  be  reversed,  unless  a  verdict  would  be 
set  aside  on  the  same  evidence ;  but,  when  the  facts  are  undis- 
puted, and  only  a  legal  conclusion  is  to  be  drawn  from  them,  the 
decision  is  regarded  as  if  given  in  charge  to  the  jury,  and  its 
correctness  is  a  question  of  law.     Skinner  v.  State,  105. 

8.  Error  without  injury. — When  the  plaintiff  below^  recovered  nomi- 

nal damages  only,  but  adduced  no  evidence  which  could  serve  as 
a  basis  for  the  computation  or  assessment  of  his  damages,  rulings 
adverse  to  him,  even  if  erroneous,  are  no  ground  of  reversal,  and 
the  court  will  not  consider  their  correctness.  Sipsey  River  Nav. 
Co.  V.  Geo.  Pac.  Railway  Co.y  154. 

9.  Same. — In  an  action  on  an  attachment  bond,  a  judgment  on  ver- 

dict for  the  defendants  conclusively  determines  that  the  writ  was 
not  wrongfully  sued  out;  and  the  rulings  of  the  court  on  the 
pleadings  and  evidence,  or  in  the  matter  of  charges  given  or  re- 
fused, relating  only  to  the  question  of  exemplary  damages,  if 
erroneous,  could  not  have  injured  the  plaintiff.  Calhoun  v,  Han- 
nan  &  Michael f  277. 

10.  Pleading    over^    after  demurrer    sustained;    error    without    injury. 

Where  the  record  shows  that,  after  demurrer  sustained  to  a  plea 
or  replication,  the  party  had  the  full  benefit  'of  the  same 
matter  under  an  amended  pleading,  the  ruling  on  demurrer,  if 
erroneous,  could  have  worked  no  injury,  and  is  not  a  reversible 
error.    lb,  277. 

11.  Error  without  injury  in  ruling  on  pleadings. — In  an  action  of  trover, 

if  a  demurrer  to  a  special  count  in  case  is  erroneously  sustained, 
the  error  is  immaterial,  when  the  record  shows  that  the  plaintiff 
had  the  full  benefit  of  the  same  facts  under  the  count  in  trover. 
Oilman  &  Sons  v,  Jones  y  691. 

12.  Same, — ^The   sustaining  of  a  demurrer  to  a  special  plea,   if  erro- 

neous, is  error  without  injury,  when  the  record  shows  that  the 
defendant  had  the  full  benefit  of  the  same  defense  under  another 
special  plea.    L,  &  N.  Railroad  Co,  v.  Hall,  708. 

13.  Same. — The  sustaining  of  a  demurrer  to  a  special   plea,  if  erro- 

neous, is  error  without  injury,  when  the  same  defense  was 
equally  available  under  the  general  issue,  which  was  also 
pleaded.     Manning  v.  Maroney,  563. 

14.  Error  without  injury  in  refusing  to  allow  amendment. — The  refusal 

to  allow  an  amendment  of  the  complaint,  by  the  addition  of 
another  count,  if  erroneous,  is  not  a  reversible  error,  when  the 
record  shows  that  the  plaintiff's  case  was  tried  on  the  original 
complaint  precisely  as  it  would  have  been  if  the  amendment  had 
been  allowed.     Sharpe  v.  Nat.  Bank  of  Birmingham^  644. 

15.  Error  without  injury  in  criminal  case, — As  a  general  rule,  the  doc- 

trine of  error  without  injury  does  not  obtain  in  criminal  cases ; 
yet,  where  evidence  is  erroneously  excluded,  but  the  record  af- 
firmatively shows  that  its  admission  could  only  have  prejudiced 
the  defense,  the  error  will  not  work  a  reversal.    Marks  v.  Staie,  99 . 

16.  Judgment  reversed,  as  to  erroneous  punishment  only, — ^The  defendant 
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and  petitioner  in  this  case  having  been  conyicted  of  a  felony, 
and  erroneously  sentenced  to  the  penitentiary  for  twelve  months, 
instead  of  the  county  jail,  this  court,  reversing  the  judgment, 
will  not  order  his  discharge,  but  will  reverse  the  judgment  back 
to  the  sentence ;  nor  will  it  correct  and  render  nnal  judgment, 
though  requested  by  counsel  by  agreement  entered  of  record. 
Herringion  v.  State,  i. 
17.  Coats,  as  against  guardian  ad  litem. — The  rule  of  this  court  has 
always  been,  not  to  tax  a  guardian  ad  litem  with  costs,  though 
he  be  the  unsuccessful  appellant.     Brown  v,  Williams,  363, 

ESTATES  OF  DECEDENTS.    See  Executobs  and  Administrators. 
ESTOPPEL. 

1.  Estoppel  by  word^  or  conduct, — In  an  action  against  a  purchaser  of 

goods  at  execution  sale,  by  one  claiming  under  a  prior  purchase 
from  the  defendant  in  execution,  a  charge  asserting  that,  ''if 
plaintiflF  used  such  words  to  and  in  the  presence  of  defendant,  at 
or  near  the  time  of  the  sale  of  the  goods,  as  would  cause  a  reason- 
ably prudent  man  to  act,  and  to  alter  his  condition  to  his  preju- 
dice, on  the  faith  of  such  statements,  and  defendant  did  alter  his 
condition  to  his  prejudice  on  the  faith  of  such  statements,  then 
plaintiff  was  guilty  of  a  fraud,  and  can  not  recover/'  is  properly 
refused,  because  it  submits  to  the  jury  the  sufficiency  of  the  state- 
ments to  constitute  an  estoppel.    KnowUs  v.  IStreet,  357. 

2.  Same. — The  breach  of  a  mere  executory  agreement  or  promise 

does  not  constitute  an  estoppel  en  pais;  as  where  plaintiff,  in  a 
conversation  with  defendant,  relative  to  furnishing  supplies  to  a 
third  person  to  make  a  crop,  said  that  he  would  not  claim  the 
crops  in  the  fall  if  defendant  would  furnish  the  supplies,  and  de- 
fendant thereupon  furnished  supplies  on  the  faith  of  a  verbal 
mortgage  only,  these  facts  do  not  estop  plaintiff  from  afterwards 
taking  a  mortgage  on  the  crops  for  supplies  subsequently  fur- 
nished by  him.     Weaver  v.  Bell,  385. 

3.  Estoppel  against  denying  dedication. — A  sub-purchaser  of  a  lot  in 

an  incorporated  city  or  town,  described  in  his  conveyance  as 
fronting  on  a  named  street,  according  to  the  map  and  plat  laid  out 
by  the  original  proprietors  of  the  land,  is  estopped  from  denying 
the  dedication  of  the  street  as  a  highway,  and  its  acceptance  as 
such  by  the  proper  authorities.    Demopolis  v,  Webb,  659. 

4.  Estoppel  against  corporation;  contract  ultra  t;irc«.-Under  the  decisions 

of  this  court,  a  corporation  which  has  received  the  benefits  of  a 
contract  ultra  vires,  is  not  thereby  estopped  from  setting  up  the 
invalidity  of  the  contract,  in  defense  of  a  suit  to  enforce  it. 
Chewacla  Lime  Works  v.   Dismukes,  Frier  son  &  Co.,  344. 

6.  Estoppel  as  between  corporation  and  subscriber  for  stock. — ^In  an 
action  by  a  corporation  suing  as  such,  against  a  subscriber  to  its 
capital  stock  before  incorporation,  the  payment  by  the  defendant 
of  former  installments  as  called  for,  and  an  averment  that  the  in- 
stallment sued  on  was  **duly  and  regularly  called  in  by  plaintiff, 
and  demand  therefor  made  upon  defendant,''  do  not,  without 
more,  show  an  estoppel  against  him  to  deny  that  there  ever  was 
any  corporation.    Schloss  <&  Kdhn  v.  Montgomery  Trade  Co.,  411. 

6.  Estoppel  by  election  between  inconsistent  rights. — An  embarrassed  or 
insolvent  debtor  having  sold  certain  bales  of  cotton,  stating  in  the 
bill  of  sale  that  the  purchaser  promised  and  agreed  to  pay  the 
purchase-money  to  several  creditors,  a  specified  sum  to  each ;  a 
creditor  can  not,  while  attacking  the  sale  for  fraud,  claim  his  share 
of  the  money  in  the  hands  of  the  purchaser ;  and  if  he  is  unsuc- 
cessful in  his  suit  attacking  the  sale,  he  can  not  afterwards  assert 
a  claim  to  the  money,  as  against  another  creditor,  who,  having 
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accepted  his  share  of  the  money,  recovered  a  judgment  for  the 
balance  of  his  debt,  and  saed  out  a  garnishment  a$^ainst  the  pur- 
chaser; nor  is  the  latter  creditor  estopped,  by  his  acceptance  of 
the  money  in  the  first  instance,  from  afterwards  maintaining  such 
garnishment.     Lienkauff  (fc  Strauss  v.  Forcheimer  &  Co.,  258. 

7.  Estoppel  between  pledgor  and  pledgee. — If  a  part-owner  of  certifi- 

cates of  stock  pledges  them,  with  (he  connent  of  the  other  owner, 
as  collateral  security  for  his  own  debt,  and  they  are  converted 
by  the  pledgee,  the  pledgor  is  entitled  to  recover  as  if  he  were  the 
sole  owner,  the  pledgee  being  estopped  from  denying  his  abso- 
lute ownership.     Sharpe  v.  Nat.  Bank  of  Birmingham f  644. 

8.  Estoppel  as  between  heirs  and  purchasers  at  administrator's  sale;  pre- 

sumptior^  from  lapse  of  time, — The  widow's  possession  of  lands 
allotted  to  her  as  dower  is  not  adverse  to  the  heirs,  and  if  she  pur- 
•  chases  the  reversionary  interest,  at  a  sale  made  by  the  admmis- 
trator,  they  can  not  assail  her  title,  at  law,  during  her  life,  even 
though  the  sale  was  void  ;  and  if  the  purchase-money  was  paid, 
and  was  applied  by  the  administrator  to  the  payment  of  debts, 
they  would  be  estopped  from  denying  the  validity  of  the  sale, 
without  offering  to  do  equity  by  refunding  the  purchase-money ; 
and,  bavins  the  equitable  right  to  set  aside  the  sale  as  a  cloud 
on  their  title,  on  onering  to  do  equity,  if  they  allow  the  widow  and 
those  claiming  under  her  to  remain  in  undisturbed  possession  for 
more  than  twenty  years,  though  less  than  ten  years  after  her 
death  has  elapsed,  the  presumption  will  be  indulged  against.them, 
that  she  acquired  the  legal  title  by  voluntary  conveyance  from 
them,  or  by  compulsory  proceedings  in  equity.  Woodstock  Iron 
Co.  V.  Fullenwidery  584. 

EVIDENCE. 

Admissibility  and  Relevancy. 

1.  Bill  of  exchange;  preliminary  proof  of  demand ^  protest,  and  notice; 

mutilation  by  identifying  marks. — In  an  action  on  a  bill  of  ex- 
change, the  bill  is  admissible  as  evidence  without  preliminary 
proof  of  demand,  protest,  and  notice  of  dishonor,  or  a  waiver 
thereof,  these  facts  being  matter  of  defense ;  and  it  is'  not  ren- 
dered inadmissible  as  evidence  on  the  ground  of  mutilation,  be- 
cause of  identifying  marks  as  an  exhibit  to  a  deposition,  written 
by  the  commissioner.    Manning  v.  Maroney,  563. 

2.  Evidence  as  to  delivery  and  reception  of  invoice. — Where  the  seller 

seeks  to  recover  the  goods  from  a  sub-  purchaser,  the  price  being 
payable,  on,  delivery  of  an  invoice,  it  is  competent  for  the  plain- 
tiff to  prove  the  sending  and  the  reception  of  the  invoice,  as 
showing  performance  on  his.part,  and  that  the  purchase-money 
was  due.    Harmon  v.  Goetter,  Weil  &  Co.,  325. 

3.  Evidence  as  to  value  of  goods. — ^The  goods  sued  for  by  the  seller, 

the  price  never  having  been  paid  (as  stipulated)  on  delivery  of 
an  invoice,  being  part  of  a  stock  of  goods  afterwards  sold  by  the 
purchaser  to  the  defendant,  the  validity  of  that  sale  is  not  in- 
volved in  the  issue ;  and  evidence  as  to  the  value  of  the  stock  of 
goods,  or  offers  to  sell  them,  which  might  be  admissible  if  the 
sale  were  attacked  for  fraud,  is  not  relevant  or  competent. 
lb.  325. 
4.  Evidence  as  to  intoxicating  properties  of  article  sold. — In  a  criminal 
prosecution  for  the  sale  of  intoxicating  liquors  in  violation  of  a 
local  prohibitory  liquor  law,  the  article  sold  being  compounded 
by  a  druggist,  and  the  bottles  labeled  *' Elixir  Cinchona,*'  or 
**Cinchona  Bitters;''  it  is  permissible  for  the  prosecution  to  prove 
that  it  was  bought  and  used  by  many  persons  as  a  beverage,  the 
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use  to  which  it  was  apphed  being  illustrative  of  its  nature  and 
properties.     Carl  v.  State,  17. 

5.  Evidence  identifying  defendants  as   perpetrators  of  offense, — Where 

the  defendants  deny  their  guilt,  though  identified  by  the  prosecu- 
trix, and  show  that,  before  their  arrest,  she  had  given  a  descrip- 
tion of  the  guilty  parties  which  did  not  suit  their  appearance,  it 
is  competent  for  the  prosecution  to  prove  that,  after  their  arrest, 
she  identified  and  pointed  them  out  among  a  large  number  of 
prisoners.     Cotton  v.  State,  75. 

6.  Testimony  as  to    defendant's  arrest,   or  surrender. — The  sheriff*,  bv 

whom  the  defendant  was  arrested,  or  to  whom  he  surrenderea, 
having  testified  that,  not  being  able  to  find  the  defendant,  ''he 
told  his  friends  that  he  had  a  warrant  for  the  arrest  of  the  defend- 
ant, and  sent  him  word  to  come  in  and  give  himself  up— that  the 
case  against  him  amounted  to  nothing,  and  he  would  have  no 
trouble  to  get  out  of  it;  that  the  defendant  did  come  in  and  sur- 
render a  day  or  two  afterwards,  but  he  did  not  know  the  defend- 
ant ^ot  his  message;"  held,  that  this  evidence  wa?  improperly 
admitted,  against  the  objection  of  the  defendant.  Coleman  v. 
StaU,  14. 

7.  Conversations  between  third  persons;  admissibility  as  evidence. — Con- 

versations between  third  persons,  tending  to  implicate  the  defend- 
ant, but  not  had  in  his  presence,  are  not  admissible  as  evidence 
against  him ;  and  if  they  did  not  relate  to  the  particular  offense 
with  which  he  is  charged,  they  would  be  inadmissib\o  because 
irrelevant.     Tolbert  v.  State,  27. 

8.  Evidence  as  to  character  of  house,  or  room. — On  a  prosecution  for 

plajring  cards  in  a  public  house,  or  for  betting  at  a  game  played 
in  a  public  house,  evidence  as  to  the  character  of  the  house, 
whether  public  or  private,  is  relevant  and  admissible;  the  pre- 
sumption being  that  the  house  is  an  entirety.    lb.  27. 

9.  Proof  of  character. — A  witness,   testifying  to  the  character  of  the 

defendant  as  a  peaceable  and  quiet  man,  may  be  asked  whether 
he  *'ever  heard  of  hia  having  any  other  difficulty  than  the  one  in 
question,"  and  may  testify  that  he  had  not.     Hussey  v.  State,  121. 

10.  Same. — ^Evidence  of  character,   at  least  •  on  direct   examination, 

goes  to  general  reputation  only,  and  can  not  be  extended  to 
particular  acts,  or  specified  conduct ;  nor  can  a  witness  give  his 
own  opinion  as  to  the  person  inquired  about ; — as,  that  he  was  a 
"model  man,"  or  '*was  a  timid  man,  and  would  rather  avoid 
than  provoke  a  difficulty."    76.121. 

11.  Character  of  deceased;  evidence  as  to. ^On  a  trial  for  murder,  the 

prosecution  may  adduce  evidence  of  the  character  of  the  deceased 
as  a  peaceable  and  quiet  man,  although  the  defense  has  onlv 
proved  particular  traits  of  his  character,  as  a  quick-tempered, 
violent  man,  easily  provoked,  and  likely  to  provoke  a  difficulty. 
lb.  121. 

Adbcissions  ;  Declarations  ;  Hearsay  ;  Res  Gbst^. 

12.  Admission  by  agent,  after  termination  of  agency. — The  clerk  of  a 

steamboat,  ha\  ing  authority  to  make  purchases  and  to  state  ac- 
counts for  the  boat,  can  not  bind  the  owners  by  his  written  ad- 
mission of  the  correctness  of  an  account  after  the  termination  of 
his  agency,  but  must  be  examined  as  a  witness  to  prove  its  cor- 
rectness, if  known  by  him.     Gunter  v.  Stuart;  196. 

13.  Husband's  admissions,  as  evidence  against  wi/g.— When  the  contract 

of  sale  is  negotiated  by  the  husband  for  the  benefit  of  the  wife, 
and  the  conveyance  is' executed  to  her,  though  his  notes  are  given 
for  the  purchase-money,  his  subsequent  admissions  or  declara- 
tions, when  pressed  for  payment,  that  the  vendor  had  retained  a 
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lien  on  the  land,  are  not  competent  or  admissible  as  evidence 
against,  the  wife.    Jackson  v.  Stanley,  270. 

14.  Evidence  tending  to  prove  possession;  admission  implied  from  silence. 

Where  the  defendant  in  detinue  denies  his  possession  of  the  goods 
sued  for,  alleging  that  they  were  in  the  possession  of  the  sheriff 
at  the  commencement  of  the  suit,  the  plaintiff  may  prove,  by  a 
witness  who  was  present,  t\\?.t  the  sheriff  said,  in  the  presence  of 
the  defendant,  that  he  had  not  then  made  a  levy  under  the  other 
writs,  and  that  the  defendant  said  nothing.  Harmon  v.  Goetter, 
Weil  &  Co.,  325. 

15.  Failure  of  party  to  testify,  as  evidence  against  him. — In  an  action  by 

the  first,  against  the  second  mortgagee,  for  a  conversion  of  the 
mortgaged  property,  the  failure  of  the  defendant  to  testify  in  his 
own  Behalf,  that  he  had  no  notice  of  the  plaintiff's  prior  unre- 
corded mortgage,  is  not  a  circumstance  from  which  an  unfavor- 
able presumption  against  him  is  to  be  indulged,  when  the  record 
shows  that  he  was  absent  from  the  State  at  the  time  of  the  trial, 
and  that  the  plaintiff's  evidence  did  not  make  out  against  him  a 
prima  facie  showing  of  notice.     PoUak  v.  Davidson^  551. 

16.  Books  of  corporation f  as  evidence  against  stockholders. — ^The  books 

of  a  private  corporation,  showing  subscriptions  for  stock,  pay- 
ments on  calls,  <&c.,  are  admissible  as  evidence  against  a  stock- 
holder, in  an  action  to  enforce  his  unpaid  subscription  as  called 
for,  especially  when  he  does  not  by  plea  deny  the  genuineness  of 
his  subscription.    Lehman^  Durr  <&  Co.  v.  Glenn,  618. 

17.  General  notoriety  as  evidence. — tieneral  notoriety  is  sometimes  ad- 

missible as  evidence,  as  tending  to  prove  notice  of  a  fact,  when 
notice  thereof  is  material ;  but  never  to  prove  the  existence  of  the 
fact  itself.     L.  &  N.  Railroad  Co.  v.  Hall,  708. 

18.  Former  testimony  of  absent  ivitness.— The  testimony  of  a  witness 

on  a  former  trial  of  the  defendant,  or  on  his  preliminary  exam- 
ination by  a  committing  magistrate,  is  admissible  as  evidence 
against  him  on  the  tricil,  on  proof  that  the  witness  is  beyond 
the  jurisdiction  of  the  court,  oeing  either  permanently  or  indefi- 
nitely absent.    Perry  v.  State,  30. 

19.  Dying  declarations. — The  declarations  of  the  deceased  in  this  case, 

made  to  different  persons,  at  intervals,  during  the  three  days  he 
lived  after  receiving  the  fatal  wound,  always  expressing  the  belief 
that  he  would  die  from  effects  of  the  wound,  were  propeily  ad- 
mitted as  evidence,  although  some  of  his  friends  declared  to  him 
their  belief  that  he  was  not  seriously  wounded,  and  one  of  his 
attending  physicians  had  expressed  to  him  the  hope  that  he  might 
recover.    Hussey  v.  State,  121. 

20.  Affidavits  on  application  for  change  of  venue, — By  the  established 

practice  in  this  and  other  States,  on  application  for  a  change  of 
venue,  counter  affidavits  may  be  received  against  those  offered  in 
support  of  it;  and  this  practice  is  not  violative  of  the  constitu- 
tional principle  which  gives  to  the  accused  the  right  to  be  * 'con- 
fronted by  the  witnesses  against  him."    lb.  121. 

21.  Admissibility  of  declarations,  as  part  of  res  gestx. — This  court  can 

not  revise  the  ruling  of  the  trial  court  in  refusing  to  admit  the 
defendant's  declarations  as  evidence,  as  a  part  of  the  res  gestx, 
when  the  declarations  are  not  set  out,  and  it  is  not  shown  that 
they  related  to  the  act  charged,  or  threw  light  on  it,  or  tended  to 
elucidate  it,  or  would  have  been  beneficial  to  the  defendant,  or 
were  in  any  way  material.     Goley  v.  State,  57. 

22.  Same. — ^The  offer  of  the  defendant  to  lift  up  the  deceased,  made  two 

or  three  minutes  after  the  shooting,  is  not  admissible  evidence  as 
a  part  of  the  res  gestx,  not  being  shown  to  have  been  made  so  im- 
mediately after  the  act  as  to  authorize  the  presumption  that  it  was 
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part  of  the  main  fact,  and  not  an  afterthought  intended  to  give  a 
false  coloring  to  it.    lb.  57. 

23.  Declarations  and  conduct  of  conspirators^  as  evidence  against  each 

other. — Under  the  rale  laid  down  in  the  case  of  Mc Anally  v. 
State  (74  Ala.  9),  when  the  evidence  establishes,  prima  facie,  the 
existence  of  a  conspiracy  between  the  defendant  and  others,  to 
commit  the  crime  with  which  he  is  charged,  the  acts,  declara- 
tions and  conduct  of  the  others,  in  promotion  of  the  purpose 
or  object  of  the  conspiracy,  or  in  relation  to  it,  are  competent 
and  admissible  as  evidence  against  him ;  and  such  evidence 
was  properly  admitted  in  this  case.     Johnson  v.  State ^  39. 

24.  Declarations  of  defendant  as  evidence. — Declarations  made  by  the 

defendant  himself,  before  or  after  the  commission  of  the  homi- 
cide with  which  he  is  t.'harged,  tending  to  connect  him  with  it,  are 
admissible  as  evidence  against  him,  although  a  conspiracy  be- 
tween him  and  the  other  persons  implicated  may  not  bo  estab- 
lished, lb.  39. 
26.  Evidence  of  prior  contradictory  statements  of  defendant. — The  de- 
fendant testifying  in  his  own  behalf  to  an  alibi,  it  is  competent  for 
the  prosecution  to  prove  his  prior  contradictory  statements,  by 
affidavit  or  otherwise,  as  to  his  whereabouts  on  the  day  named ; 
but  evidence  of  prior  statements  made,  not  inconsistent  with  his 
testimony  on  the  trial,  is  not  admissible.     Cotton  v.  State,  76. 

26.  Privileged  communications  between  attorney  and  client. — An  officer, 

having  the  legal  custody  of  a  prisoner,  should  allow  him  every 
reasonable  opportunity,  consistent  with  his  safe  keeping,  for 
private  consultation  with  his  attorney;  yet  he  may  testify  to 
communications  made  in  his  presence,  although  they  might  be 
privileged  as  between  the  attorney  and  his  client.  Cotton  v. 
State,  75. 

27.  Testimony  of  party  as  to  transactions  with  decedent. — In  an  action 

by  a  partnership  against  a  private  corporation,  one  of  the 
plaintiffs  can  not  testify  as  a  witness  in  their  behalf  to  a  transac- 
tion or  conversation  between  himself  and  the  president  or  general 
manager,  since  deceased,  of  the  corporation  (Code,  §  .2766). 
Tabler,  Crudup  <&  Co.  v.  Sheffield  Land,  Iron  &  Coal  Co.,  305. 

28.  Testimony  of  party  as  to  transaction  with  deceased  agent  — In  a  suit 

by  a  creditor  seeking;  to  set  aside,  as  fraudulent,  a  mortgage  or 
deed  of  trust  executed  by  his  insolvent  debtor  to  an  incorporated 
bank,  the  debtor  himself  being  a  party  to  the  suit,  he  can  not  be 
allowed  (Code,  §  2765)  to  testify  as  a  witness  that  the  conveyance 
was  withheld  from  record,  by  agreement  between  him  and  the 
bank  cashier,  since  deceased,  lest  it  might  injure  his  credit;  and 
the  fact  that  a  decree  pro  confesso  has  been  entered  against  him, 
does  not  remove  his  statutory  incompetencv.  Mobile  Savings 
Bank  v.  McDonnell  730. 

29.  Nominal  partner  testifying  as  to  transactions  with  decedent. — In  an 

action  by  a  mortgagee  against  the  widow  of  the  deceased  mort- 
gagor, payment  of  the  mortgage  debt  being  suggested  and  pleaded 
(Code,  §§  1870,  2707),  the  plaintiff's  son,  who  was  in  his  employ- 
ment as  clerk  when  the  mortgage  was  given,  and  held  himself 
out  to  the  public  as  a  partner,  though  he  had  no  interest  in  the 
business,  may  testify  to  transactions  with  the  deceased  mort- 
gagor in  reference  to  the  mortgage  debt,  not  being  within  the 
statutory  disqualification  (lb.  §  2765),  eiiher  as  a  party,  or  as 
interested.    Iluckaba  v.  Abbott,  409. 

30.  Testimony  of  defendant  in  his  own  behalf. — In  a  criminal  case,  if  the 

defendant  fails  or  declines  to  testify  in  his  own  behalf,  his  failure 
does  not  create  any  presumption  a^^ainst  him,  and  is  not  the  sub- 
ject of  comment  by  counsel  (Code,  i  4473) ;  bat,  if  be  elects  to 
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testify,  and  fails  or  refuses  to  explain  or  rebut  any  criminating 
fact,  when  he  can  reasonably  do  so,  this  is  a  circumstance  in  the 
nature  of  an  implied  admission,  on  which  counsel  may  comment, 
and  which  the  jury  may  consider  in  determining  his  guilt  or 
imio^ence.  Cotton  v.  State,  103;  Clarke  v.  State,  71. 
Burdkn;  Weight;  SuFprciENCY. 

31.  Contributory  negligence;  burden  of  proof , — Contributory  negligence, 

when  pleaded  by  itself,  is  an  admission  of  negligence  on  the  part 
of  the  defendant,  but  not  when  interposed  with  the  plea  of  not 
guilty.     L.  &  N,  Railroad  Co,  v.  Hall,  709. 

32.  Statutory  liability  of  railroad  companies  y  jor  injuries  to  persons  or 

property;  burden  of  proof, — Uncier  statutory  provisions  now  of 
force  (Code,  §§  1144-1147,  note),  whether  the  action  is  for  injuries 
to  persons  or  stock,  the  onus  is  on  the  railroad  company  to  acquit 
itself  of  negligence,  by  showing  (1)  a  compliance  with  the  statu- 
tory requisitions  as  to  blowing  the  whibtle  and  ringing  the  bell, 
or  (2)  that  such  compliance  could  not  have  averted  the  injury ; 
but  this  statutory  rule  does  not  extend  to  a  case  where  the  in- 
juries are  caused  by  a  neglect  of  other  duties  at  a  crossing  of  two 
railroads,  resulting  in  a  collision  whereby  plaintiff,  a  passenger, 
was  injured.     Geo.  Pac.  Railioay  Co.  v,  HugJies,  610. 

33.  Services  of  process ,  as  shown  by  sheriff* s  return;  evidence  impeaching. 

The  return  of  a  sheriff^,  showing  service  of  process,  imports  verity, 
and  casts  on  the  party  assaihng  it  the  burden  of  aaducing  evi- 
dence sufficient  to  overcome  the  presumption  that  the  officer  did 
his  duty.    Paul  v.  Malone  <fe  Collins,  544. 

34.  Proof  of  payment, — The  onus  of  proving  payment  is  on  the  party 

who  asserts  it;  and  if  the  evidence  leaves  the  fact  in  doubt  and 
uncertainty,  he  must  fail.    Brown  v.  Scott,  453. 

35.  Action  by  corporation;  proof  of  corporate  character, — ^Tn  an  action  by 

a  corporation,  the  plea  of  nul  tiel  corporation  being  interposed, 
the  plaintiff  is  required  to  prove  its  corporate  character,  either  by 
producing  its  charter,  or  by  some  admission  on  the  part  of  the  de- 
fendant, or  to  show  facts  constituting  an  estoppel.  (But,  by  stat- 
ute, a  sworn  plea  is  now  required. — Sess.  Acts  1888-9,  p.  57.) 
Schloss  <&  Kahn  v.  Montgomery  Trade  Co.,  411. 

36.  Conclusiveness  of  annual  settlement. — On  final  settlement  of  a  guard- 

an's  accounts,  credits  allowed  him  on  an  annual  or  partial  settle- 
ment are  presumptively  correct  (Code,  §  2458),  and  the  onus  of  dis- 
proving their  correctness  is  on  the  ward.     Bentley  v.  DaiUy,  406. 

37.  Burden  of  proof  as  to  consideration  and  good  faith  of  conveyance. 

The  fact  that  property  has  been  conveyed  by  a  debtor,  on  the 
recited  consideration  of  an  antecedent  debt,  raises  a  presumption 
of  unfairness  and  bad  faith,  as  between  the  debtor  and  his  other 
creditors,  and  casts  on  him  the  onus  of  showing  that  the  sale 
was  fair,  and  made  in  good  faith ;  and  the  proof  must  be  fuller 
and  clearer  when  the  conveyance  is  made  to  a  relative.  Calhoun 
v.  Hannan  <&  Michael,  277. 

38.  Burden  of  proof  as  to  ground  for  attachment. — In  an  action  on  an 

attachment  bond,  the  onus  is  on  the  plaintiff  to  prove  the  falsity 
of  the  affidavit  on  which  the  attachment  was  sued  out.    lb.  277, 

39.  Charge  as  to  sufficiency  of  proof. — When  the  burden  of  proof  as  to 

the  truth  or  falsehood  of  an  alleged  fact  is  on  the  plaintiff,  he 
must  reasonably  satisfy  the  jury  in  that  regard  ;  and  the  court  may 
instruct  the  jury,  on  request,  "that  if  the  evidence  leaves  them 
confused  and  uncertain  as  to  its  truth  or  falsity,  they  must  find 
for  the  defendant.'*    lb  277. 

40.  Charge  as  to  weight  or  effect  of  evidence.— It  is  the   exclusive  pro- 

vince of  the  jury  to  reconcile  the  testimony  of  the  different  wit- 
nesses, if  possible,  or,  if  irreconcilable,  to  determine  whom  they 
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will  believe,  or  what  credit  they  will  give  to  a  witness  who  is 
contradicted  or  impeached ;  and  a  charge  which  institutes  a  com- 
parison between  the  weight  and  force  of  the  testimony  of  differ- 
ent witnesses,  equally  credible  nnd  having  equal  opportunities 
for  knowing  the  facts,  is  properly  refused,  as  tending  to  confuse 
and  mislead  the  jury,  and  invading  their  peculiar  province. 
Narris  v.  State ,  85. 

41.  Charge  as  to  sufficiency  of  evidence, — A  charge  which  instructs  the 

jury,  in  a  criminal  case,  that  "the  State  is  not  required  to  prove 
the  guilt  of  the  defendant  to  a  mathematical  certainty/'  asserts 
a  correct  proposition.     Dick  v.  State,  61. 

42.  Charge  as  to  circumstantial  evidence. — A   charge  asserting  that,  "to 

justify  conviction,  circumstantial  evidence  ought  to  exclude  a 
rational  probability  of  innocence,  and  a  conviction  ought  not  to 
be  had  on  circumstantial  evidence,  when  direct  and  positive  evi- 
dence is  attainable,"  is  properly  refused,  as  tending  to  mislead 
and  confuse  the  jury,  when  there  is  some  direct  and  positive  evi- 
dence, and  the  record  does  not  show  that  any  other  was  attain- 
able.    Coleman  v.  State,  14. 

Experts;  Opinion;  Legal  Conclusion. 

43.  Testimony  of  physician  as  expert;  hearsay. — A  practicing  physician, 

who  examined*  the  deceased  after  he  was  wounded,  and  has  given 
his  own  diakmosis  of  the  case,  can  not  be  allowed  to  testify  that 
other  physicians  concurred  with  him  in  opinion.  Hussey  v.  State, 
121. 

44.  To  what  witness  may  testify. — A  witness  may  testify  that  a  person 

went  into  the  possession  of  lands,  "and  thereafter  controlled 
them;"  this  being  merely  the  statement  of  a  collective  fact. 
Woodstock  Iron  Co.  v.  Roberts,  436. 

45.  Expert  testimony  as  to  railroad  appliances. — The  superintendent  of 

a  railroad,  who  has  been  employed  on  railroads  for  nearly  twenty 
years,  as  fireman,  brakeman,  baggage-master,  yard-master,  and 
train-master,  may  give  his  opinion  as  an  expert  as  to  the  value 
and  usefulness  of  "whipping-straps,"  or  ropes  pendent  from 
above,  as  cautionary  signals  to  brakeraen  w^hen  the  train  is  ap- 
proaching a  low  bridge  or  tunnel  overhead ;  but  he  can  not  give 
his  opinion  as  to  the  prudent  management  of  the  defendant's 
railroad.    L  &  N.  Railroad  Co.  v.  Hall,  709. 

46.  Testimony  of  witness  as  to  damages. — A  party,  testifying  as  a  wit- 

ness, can  not  state  "what  damages"  he  sustained  by  the  breach 
of  contract  of  which  he  complains.     Young  v.  Cureton,  T21, 

47.  To  what  witness  may  testify  — On  a  prosecution  for  murder,  a  wit- 

ness for  the  defense  can  not  be  allowed  to  testify  that  the  de- 
fendant "was  afraid"  to  work  in  the  field  alone,  or  to  j!0  out  about 
his  premises  after  dark,  on  account  of  threats  made  against  him 
by  tne  deceased ;  such  testimony  being  merely  the  opinion  of  the 
witness,  based  on  the  conduct  or  declarations  of  the  defendant 
himseli,  or  unsupported  by  any  fact  at  all.     Poe  v.  State,  65. 

48.  Same. — A  witness  who,  as  a  member  of  the  coroner's  jury,  had 

seen  the  dead  body  of  the  child  alleged  to  have  been  murdered, 
may  testify  that  its  neck,  which  was  broken,  "looked  like  it  had 
been  struck  with  a  hot  iron,  and  looked  scarred."  Perry  v. 
State,  30. 

49.  Same.—A  sheriff,  or  constable,  testifying  to  a  conversation  had  by 

them  with  the  defendant,  prior  to  his  arrest,  in  which  they  asked 
him  whether  he  had  any  of  th?  money  stolen  from  the  prosecu- 
tor, not  making  any  accusation  against  him,  may  testify  "that  he 
did  not  stand  still,  but  kept  turning  around  and  kicking  the 
ground,  and  would  not  look  at  them;"  but  not  "that  he  was 
restless,  nervous,  and  excited."    Coleman  v.  State,  14. 
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50.  Evidence  <is  to  inioxicatina  projfertien  of  article  sold. — ^In  a  criminal 

prosecution  for  the  sale  of  intoxicating;  liquors  in  violation  of  a 
local  prohibitory  liouor  law.  the  article  sold  bein^  compounded 
by  a  druggist,  and  the  bottles  labeled  ** Elixir  Cinchona,''  or 
** Cinchona  Bitters;"  a  person  who  had  swallowed  it  may  state 
its  exhilarating  effect  on  himself,  and,  thoui;h  not  technically  an 
expert,  may  testify  that,  **in  his  opinion,  it  would  produce  in- 
toxication.    Carlv.  State,  17. 

Matters  Judicially  Known. 

51.  Local  election, — The  court  can  not  take  judicial  notice  of  the  result 

of  an  election  held  und^r  a  **local  option''  law.  Ex  parte  Rey- 
nolds, 139. 
62.  Public  facts. — The  courts  will  take  judicial  notice  of  the  facts,  that 
large  sums  of  money  have  been  invested  in  the  recent  develop- 
ment of  the  mineral  resources  of  the  State;  that  the  utilization  of 
these  ores,  which  must  be  washed  before  using,  necessarily  re- 
quires the  placing  of  sediment  where  it  may  flow  into  the  streams 
which  constitute  the  natural  drainage  of  the  surrounding  coun- 
try, and  that  this  must  cause  a  deposit  of  sediment  on  the  lands 
below.  Clifton  Iron  Co.  v.  Dye,  468. 
Objections. 

53.  General  objection, — A  general  objection  to  the  admission  of  a  prom- 

issory note  as  evidence,  not  specifying  any  particular  ground  of 
objection,  does  not  raise  the  objection  that  its  execution  has  not 
been  proved.     Calhoun  v.  Hannan  &  Michael,  277. 

54.  General  objection  to  evidence  partly  admissible. — A  general  objection 

to  the  admission  of  evidence,  a  part  of  which  is  admissible,  may 
be  overruled  entirely.     Marks  v.  State,  99;  Coleman  v.  State,  19. 

55.  Objection  to  party's  own  evidence. — A  party  can  not  object  or  except 

to  the  admission  of  evidence  which  he  has  himself  elicited.  Cot- 
ton V.  State,  75. 

56.  Objections  to  question  and  answer. — When  an  objection  is  made  and 

sustained  to  a  question  propounded  to  a  witness,  but  the  record 
does  not  show  what  answer  was  expected,  nor  that  the  witness 
had  any  knowledge  or  information  on  the  subject,  this  court  can 
not  consider  the  correctness  of  the  ruling.     Tolbert  v,  State^  27. 

57.  Same. — When  a  question  is  in   proper  form,  and  calls  for  evidence 

which  is  prima  facie  relevant  and  legal,  the  refusal  to  allow  it  is  a 
reversible  error,  although  the  proposed  or  expected  answer  of  the 
witness  is  not  stated,    Hussey  v.  State,  121. 
Parol  Evidence. 

58.  As  to  consideration  of  mortgage. — A  mortgage  given  to  secure  pay- 

ment for  future  advances  by  the  mortptagee,  is  a  valid  security  as 
between  the  parties ;  and  when  the  recited  consideration  is  an  in- 
debtedness by  promisssory  note,  oral  evidence  may  be  received  to 
show  that  part  of  the  actual  consideration  was  supplies  or  ad- 
vances to  be  afterwards  furnished,  and  which  were  furnished. 
Huckaba  v,  Abbott,  409. 

59.  As  to  terms  of  writing. — A  witness,  testifying  as  to  a  written  order 

drawn  on  an  attorney  by  his  client,  directing  him  to  pay  certain 
creditors  out  of  moneys,  when  collected,  on  claims  placed  in  his 
hands  for  collection,  which  does  not  constitute  an  assignment  in 
law,  can  not  speak  of  it  as  an  assignment.    Sterrett  v.  Miles,  472. 
Presumptions. 

60.  In  favor  of  sheriff's  return. — ^The  return  of  a  sheriff,  showing  ser- 

vice of  process,  imports  verity,  and  casts  on  the  party  assailing 
it  the  burden  of  adducing  evidence  sufficient  to  overcome  the 
presumption  that  the  ofi&cer  did  his  duty ;  and  on  motion  to  set 
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aside  the  return,  the  bill  of  exceptions  reciting  that  "the  defendant 
introduced  himself  as  a  witness,  and  his  testimony  tended  to  show 
that  the  summons  and  complaint  were  never  served  on  him," 
&c.,  and  that  'Hhis  was  all  the  evidence  in  the  cause,''  these 
recitals  are  not  sufficient  to  enable  this  court  to  say  that  the  lower 
court  erred  in  refusing  to  set  aside  the  return.  Paul  v,  Malone  A 
Collins,  544. 

61.  Identity  of  name,  as  showing  identity  of  person. — On  application  by 

an  admmistrator  for  an  order  to  sell  lands  for  the  payment  of 
debts,  when  minors  are  interested  in  the  estt^te  (Coae,  §§  2111, 
2114),  he  is  not  a  competent  witness  to  prove  the  necessity  for  a 
sale ;  yet,  if  the  order  is  granted,  and  application  is  made  to  set 
it  aside  at  a  subsequent  term,  the  proceedings  being  regular  on 
their  face,  it  will  not  be  presumed  that  one  of  the  witnesses  was 
the  administrator  merely  because  his  name  was  the  same.  Steven- 
son V,  Murray,  442. 

62.  Presumption  of  title  from  lapse  of  time, — After  continuous  u^er  of  a 

right  of  way  by  a  railroad  company  for  a  period  of  JSfty  years,  a 
grant  in  fee  simple,  or  a  judgment  of  condemnation  under  a  writ 
of  ad  quod  damnum,  will  be  presumed,  though  the  land  is  part  of  a 
sixteenth  section.    Davis  v.  M,  &  C.  Railroad  Co.,  633. 

63.  Presumption  from  lapse  of  time,  as  against  heirs. — On  a  sale  of  lands 

by  an  administrator,  the  widow  becoming  the  purchaser,  if  the 
purchase-money  was  paid,  and  was  applied  by  the  administrator 
to  payment  of  debts,  the  heirs  would  oe  estopped  from  denying 
the  validity  of  the  sale,  without  oflfering  to  ao  equity  by  renmo- 
in^  the  purchase- money ;  and,  having  the  equitable  right  to  set 
aside  the  sale  as  a  cloud  on  their  title,  on  offering  to  do  equity,  if 
they  allow  the  widow  and  those  claiming  under  her  to  remain  in 
undisturbed  possession  for  more  than  twenty  years,  though  less 
than  ten  years  after  her  death  have  elapsed,  the  presumption  will 
be  indulged  against  them,  that  she  acquired  the  legal  title  by  vol- 
untary conveyance  from  them,  or  by  compulsory  proceedings  in 
equity.     Woodstock  Iron  Co.  v.  Fullenwider,  584. 

64.  Presumption  as  to  demand  or  notice. — ^When  a  promissory  note,  pay- 

able thirty  days  after  demand  or  notice,  provides  for  the  punctual 
payment  of  interest  annually,  and  it  is  otherwise  shown  that  a 
long  credit  was  contemplated ;  partial  payments  being  made  until 
the  death  of  the  maker  eight  years  afterwards,  after  which  the 
note  was  filed  as  a  claim  against  his  estate,  and  an  action  brought 
against  his  personal  representative  more  than  ten  years  after- 
wards ;  Jield,  that  it  would  be  presumed  that  a  demand,  putting 
the  statute  of  limitations  in  operation,  was  made  within  the  time 
prescribed  as  a  bar  by  the  statute  of  non-claim,  and  that  this  pre- 
sumption was  not  overcome  by  proof  of  a  demand  in  fact  made 
after  the  expiration  of  that  time.  Massie  v.  Byrd,  672. 
Primary  and  Secondary. 

66.  Letter  beyond  jurisdiction  vf  the  court. — In  an  action  by  an  indorsee 
against  the  drawer  of  a  bill  of  exchange,  who  pleads  the  failure 
to  give  him  due  notice  of  dishonor,  a  letter  written  by  him  to  the 
drawees,  instructing  them  not  to  pay  the  bill,  being  addressed  to 
them  at  their  place  of  business  in  another  State,  and  therefore 
presumptively  beyond  the  jurisdiction  of  the  court,  secondary 
evidence  of  its  contents  may  be  adduced  by  the  plaintiff,  without 
accounting  for  its  non-production.    Manning  v.  Maroney,  563. 

66,  Certified  copy  of  patent  from  land  office. — Under  statutory  provis- 
ions, a  copy  of  a  patent  for  lands  issued  by  the  United  States 
may  be  certified  by  the  ''acting  commissioner"  of  the  General 
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Land  OflSce  (Code,  ^  2787) ;  and  such  certified  copy  is  admissible 
as  evidence  without  producing  or  accounting  for  the  absence  of 
the  patent  itself.     (Overruling  Jones  v.  Walker ,  47  Ala,  175,  as  to 
the  last  point.)     Woodstock  Iron  Co,  v,  Roberts,  436. 
Records  and  Judgments. 

67.  Annual  settlements  as  evidence, — On  final  settlement  of  a  guardian's 

accounts,  former  annual  or  partial  settlements  made  by  him  are 
a  part  of  the  record,  and  it  is  the  right  and  duty  of  the  court  to 
look  to  them  as  evidence  in  the  cause.    Bentlev  v.  Bailey,  406. 

68.  Conclusiveness   of  annual    settlements. — On    final  settlement  of  a 

guardian's  accounts,  credits  allowed  him  on  an  annual  or  partial 
settlement  are  presumptively  correct  (Code,  §  2468),  and  the 
onus  of  disproving  their  correctness  is  on  the  ward.    /6,  406, 

69.  Judgment  as  evidence. — A  judgment  by    default,  rendered    by   a 

court  of  general  jurisdiction,  is  admissible  as  evidence  in  a  suit 
which  seeks  to  enforce  the  demand  as  a  lien  on  land,  in  the  pur- 
chase of  which  the  debt  was  created,  although  the  record  does 
not  show  the  service  of  process,  the  presumption  being  indulged 
that  the  court  had  acquired  jurisdiction  of  the  person.  Weaver 
V.  Brown,  533. 

70.  Foreign  chancery  decree  as  evidence. — A  transcript,  duly  certified, 

of  a  decree  rendered  by  the  Chancery  Court  of  Richmond,  Vir- 
ginia, under  a  bill  filed  by  or  on  behalf  of  the  creditors  of  a  dis- 
solved corporation,  in  which  a  trustee  was  appointed  to  act 
instead  of  the  trustees  named  in  a  deed  of  assignment  executed 
by  the  corporation,  and  authorized  to  collect  unpaid  subscriptions 
for  stock,  with  other  debts,  is  admissible  as  evidence  against  a 
stockholder  in  Alabama,  in  a  suit  brought  against  him  by  the 
trustee,  if  the  court  had  jurisdiction  of  the  subject-matter  and  the 
parties,  and  if  the  stockholder^  are  to  be  regaided  as  parties;  the 
aecree  being  entitled,  under  constitutional  provisions,  to  as  full 
faith  and  credit  here  as  in  Virginia.  Lehman,  Durr  <&  Co,  v, 
Glenn,  618. 

Variance. 

71.  In  name  of  corporation. — The  American  Mortgage  Company  of  Scot- 

land, and  the  American  Mortgage  Company,  are,  prima  facie,  dif- 
ferent corporations ;  and  an  assessment  of  taxes  against  the  latter, 
if  regular  on  its  face,  will  not  support  an  action  against  an  agent 
of  the  former.     State  v,  Sloss,  119. 

72.  Same;  appeals  from  justice* s  court. — In  an  action  commenced  in  a 

justice's  court,  which,  on  appeal,  is  required  to  be  tried  de  novo, 
according  to  equity  and  justice,  without  regard  to  any  defect  in 
the  process  or  proreedings  before  the  justice  (Code,  §  3405) ;  Uie 
defendant  corporation  being  sued  by  the  name  given  by  its 
amended  charter,  which  also  made  it  liable  for  all  debts  created 
by  the  corporation  under  its  original  name  and  charter;  the  cause 
of  action,  as  indorsed  on  the  justice's  warrant,  being  an  account 
for  goods  sold  and  delivered  to  it  by  its  amended  name,  while  t!>e 
proof  shows  that  the  goods  were  sold  and  delivered  to  the  corpo- 
ration before  its  change  of  name, — there  is  no  material  variance. 
Chewacla  Lime  Works  v.  Dismukes,  344. 

EXECUTION. 

1.  In  attachment  case. — The  lien  of  an  attachment  is  perfected  by  the 

recovery  of  judgment,  and  is  not  waived  or  forfeited  by  suing  out 
Afi.fa.  instead  of  a  vend.  ex.  to  enforce  it,  but  the  latter  may  still 
be  sued  out  if  necessary.  Berney  NaU\Bank  v,  Pinckard,  DeBar- 
delaben  &  Co.,  577. 

2.  Setting  aside  sale. — In  ordinary  cases,  a  court  of  equity  will  not 

take  jurisdiction  to  set  aside  a  sale  of  lands  under  execation  by 
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the  sheriff,  even  at  the  instance  of  a  person  who  claims  an  equi- 
table interest  by  purchase  from  the  defendant,  because  he  has  an 
adequate  remedy  by  motion  to  set  aside  the  sale ;  but,  when  any 
distinct  ground  of  equity  intervenes,  or  when  a  motion  to  set 
aside  the  sale  is  not  a  complete  and  adequate  remedy,  he  may 
invoke  the  jurisdiction  of  a  court  of  equity.     Cla^^k  v,  Allen,  198. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executor* 8  power  to  sell  property  under  will,, — A  testamentary  pro- 

vision directing  that  all  of  the  testator's  property,  real^  personal 
and  mixed,  shall  be  collected  together  by  the  executor,  and  used 
in  the  settlement  of  debts,  and  that  any  residue,  after  the  settle- 
ment of  debts,  shall  be  equally  distributed  among  his  children, 
does  not  confer  any  other  or  greater  power  of  sale  than  is  given 
by  statutory  provisions.     Chandler v.  Chandler,  300. 

2.  Executor* 8  authority  to  sell  personalty. — Independent  of  testamentary 

provisions,  an  executor  has  the  full  legal  title  to  all  choses  in 
action,  and  may  dispose  of  them  absolutely  without  an  order  of 
court ;  but  he  has  not  such  power  to  dispose  of  the  tangible  per- 
sonal property,  and  his  sale  without  an  order  of  court  does  not 
affect  the  right  of  exemption  of  the  widow  and  children.    76.  300. 

3.  Payment  of  taxes  by  executor. — An  executor  is  entitled,  on  final  set- 

tlement of  his  accounts,  to  a  credit  for  taxes  paid  by  him  which 
were  assessed  during  the  year  of  the  testator's  death.    lb,  300. 

4.  Allowance  to  executor,  for  costs  paid, — It  being  the  duty  of  the  ex- 

ecutor to  collect,  by  suit  or  otherwise,  debts  due  the  estate,  he  is 
entitled  to  a  credit  on  final  settlement,  as  against  the  widow  and 
children,  for  costs  paid  in  prosecuting  a  suit  against  a  debtor. 
lb.  300. 

5.  Administrator  and  heirs  as  parties  to  bill, — To  a  bill  filed  by  the 

heirs  at  law  of  a  deceased  non-resident,  against  the  surviving 
tenant  in  common,  seeking  a  partition  of  lands  and  an  account, 
and  alleging  that  the  decedent  left  no  debts,  and  that  no  admin- 
istration has  been  granted  on  his  estate,  a  personal  representa- 
tive of  his  estate  is  not  a  necessary  party.  Stevenson  v,  Anderson, 
228. 

6.  When  legatee  may  come  into  equity,  against  esecutor. — A  legatee  to 

whom  the  testator  bequeathed  his  mercantile  business,  with 
stock  of  goods,  notes  and  outstanding  accounts,  directing  that  he 
**will  assume  all  the  liabilities  of  the  store,  and  continue  the  bus- 
iness as  heretofore,"  and  also  devising  to  him  the  store-house  in 
which  the  business  was  carried  on,  can  not  maintain  a  bill  in 
equity  against  the  executor,  to  recover  the  goods,  notes  and  ac- 
counts, until  after  the.  expiration  of  eighteen  months  from  the 
grant  of  letters  testamentary  (Code,  §^  2134,  2192),  unless  the  ex- 
ecutor has  reported  the  estate  to  be  solvent,  even  though  he 
offers  to  give  bond  for  the  faithful  administration  of  the  assets. 
Carroll  V.  Richardson,  605. 

7.  Premature  filing  of  bill  for  distribution, — A  bill  filed  by  the  distribu- 

tees of  a  decedent's  estate,  within  eight  months  after  the  grant  of 
letters  of  administration,  against  the  administrator  and  the 
widow,  alleging  that  the  decedent  left  no  debts,  and  that  the 
funeral  expenses  and  other  charges  have  been  paid  off  by  the 
parties  interested  in  the  estate,  and  praying  a  distribution  and 
settlement,  is  prematurely  filed.    Jackson  v,  Rowell,  685. 

8.  WJien  executor  may  come  into  equity. — An  executor  ma^  file  a  bill 

in  equity,  asking  the  court  to  construe  the  will,  to  give  him  in- 
structions in  the  performance  of  his  duties,  and  to  remove  the  ad- 
ministration into  that  court,  when  it  appears  that  the  provisions 
of  the  will  are  of  doubtful  construction,  and  that  the  legatees 
assert  conflicting  claims  under  it.    Carroll  v.  Eicfkardsonf  605, 
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9.  Removal  of  settlement  into  equity  by  administrator. — When  an  ad- 
ministrator seeks  to  remove  the  settlement  of  the  estate  into 
equity,  it  is  immaterial  whether  or  not  proceeding  for  a  settle- 
ment have  been  commenced  in  the  Probate  Court;  m  either  case, 
he  must  aver  and  show  some  special  ground  for  equitable  inter- 
vention.    Cary  v.  Simmons ^  524. 

10.  Advancements  made  by  administrator  for  distributees. — By  statutory 

provision  (Code,  §§  2159-60),  an  administrator  may,  on  final  set- 
tlement of  his  accounts  in  the  Probate  Court,  be  allowed  a  credit, 
as  against  the  distributive  shares  of  the  several  distributees,  for 
moneys  paid  out  and  expended  by  him  for  their  support  and  edu- 
cation during  infancy;  and  this  statute  operating:  on  the  remedy 
only,  it  will  be  held  to  apply  to  and  include  such  expenditures 
made  before  its  passage,  which  would  then  have  been  allowed  in 
equity;  consequently,  such  prior  payments  are  now  no  ground 
for  equitable  interposition.    76.  524. 

11.  Removal  of  incumbrances  on  land. — As  to  lands  which  never  be- 

longed to  the  intestate,  but  which  accrued  to  the  distributees,  as 
tenants  in  common  with  the  administrator,  from  some  other 
source,  the  administrator  may,  by  paying  taxes,  or  removing  in- 
cumbrances, acquire  as  against  the  distributees  a  claim  for  reim- 
bursement ;  but  6uch  claim  can  not  be  enforced  or  allowed  on 
settlement  of  his  accounts,  either  at  law  or  in  equity — neither  in 
the  Probate  Court,  nor  in  the  Chancery  Court.    lb.  524. 

12.  Partnership  accounts;  statute  of  limitations ^  cw  bar  to  suit  for  settle- 

ment.— Where  it  appears  that  the  administrater  and  his  intestate 
had  been  partners  in  business,  and  the  partnership  was  dissolved 
by  consent,  but  no  settlement  of  accounts  was  had;  and  the  in- 
testate then  removed  to  Georgia,  and  there  died  after  the  lapse 
of  several  years ;  the  administrator  might  have  a  settlement  of 
the  partnership  accounts  in  equity,  and  a  decree  for  any  balance 
in  his  favor,  which  would  bind  any  personal  assets  in  his  hands, 
notwithstanding  the  bar  of  the  statute  of  limitations ;  but,  when 
his  bill  shows  that  he  had  no  personal  assets,  and  that  he  seeks 
to  charge  the  lands  in  the  hands  of  the  heirs,  or  the  rents 
thereof,  the  statute  of  limitations  is  a  bar  to  the  suit.    lb.  524. 

13.  Purchase  by    executor    at    his    own    sale,    and    re-sale    ai   profit. 

A  trustee  is  not  permitted  to  traffic  in  the  trust  property  for  his 
own  benefit,  but  holds  the  profits  realized  subject  to  be  claimed 
by  the  beneficiaries  on  timely  application ;  and  this  principle 
would  probably  apply  to  a  sale  of  land  by  an  executrix,  where 
she  was  jointly  interested  with  her  sister  as  purchaser,  and  they 
afterwards  effected  a  re-sale  at  a  tenfold  price ;  but  such  interest 
in  the  original  purchase  is  not  established,  against  the  denials  of 
the  answer,  merely  by  the  deeds  showing  that  the  sist-er  who  was 
purchaser  conveyed  to  the  executrix,  six  years  afterwards,  a 
half  interest  in  the  land  at  the  same  price,  and  that  they  jointly 
effected  the  re-sale  a  few  weeks  afterwards.  Hughes  v.  Hughes, 
652. 

14.  Sale  of  decedenCs  lands  for  payment  of  debts;  competency  of  admin- 

istrator as  witness;  identity  of  name  as  showing  identity  of  person. 
On  application  by  an  administrator  for  an  order  to  sell  lands  for 
the  payment  of  debts,  when  minors  are  interested  in  the  estate 
(Code,  §^  2111,  2114),  he  is  not  a  competent  witness  to  prove  the 
necessity  for  a  sale;  yet,  if  the  order  is  granted,  and  application 
is  made  to  set  it  aside  at  a  subsequent  term,  the  proceedings 
being  regular  on  their  face,  it  will  not  be  presumed  that  one  of 
the  witnesses  was  the  administrator  merely  because  his  name 
was  the  same.    Stevenson  v.  Murray ^  442. 
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15.  Correcting  mistake  in  description  of  lands  sold  under  probate  decree. 

Under  statutory  provisions  (Code,  1886,  §§  2129-30;  1876,  §  2472; 
1867,  §  2128),  when  a  mistake  has  been  made  in  the  description 
of  a  decedent's  lands  sold  under  a  probate  decree,  whether  in  the 
petition,  order,  or  other  proceedings,  the  court  ordering  the  sale 
has  the  authority  to  correct  it,  on  the  application  of  the  pur- 
chaser, or  any  one  claiming  under  him;  ana  the  provisions  regu- 
lating the  practice  in  such  cases,  as  now  of  force,  being  remedial 
in  their  character,  are  applicable  to  sales  made  while  the  former 
statutes  were  in  force.    Brown  v.  Williams,  363. 

16.  Same;  effect  of  decree  correcting  mistake;  defenses  against, — A  decree 

correcting  a  mistake  under  these  statutory  provisions,  only  has 
the  effect  of  placing  the  parties  in  the  same  position  they  would 
have  occupied  if  no  mistake  had  occurred,  but  it  gives  no  validity 
to  the  original  order  offsale ;  other  defects  in  the  order  or  in  the 
proceedings  connected  with  it,  assailing  its  validity,  are  no  de- 
fense against  the  application ;  and  the  lapse  of  seventeen  years 
since  the  sale,  no  adverse  possession >being  shown,  is  no  bar  to  a 
correction  of  the  mistake.    lb,  353. 

EXEMPTIONS. 

1.  Homestead  exemption  in  lands  of  husband  and  wife. — Where  the 

family  homestead  is  on  the  lands  of  the  wife,  less  in  quantity 
than  IS  allowed  by  law  (Code,  1876,  §  2820;,  the  husband  can  not 
assert  a  claim  of  homestead  in  an  adjoining  tract  belonging;  to 
himself,  part  of  which  he  cultivates,  the  two  tracts  containing 
more  than  160  acres.     Beard  t>.  Johnson,  729. 

2.  Exemptions  of  personalty  in  favor  of  widow  and  children. — A  liberal 

construction  has  always  been  given  to  the  statutory  provisions 
allowing  exemptions  to  the  widow  and  minor  children  of  deceased 
debtors ;  the  right  is  not  made  to  depend  on  a  dissent  from  the 
will,  making  a  testamentary  provision  for  their  support;  the 
claim  is  allowed  to  attach  to  any  kind  of  personal  property,  or 
to  the  proceeds  of  any  personal  property  which  has  oeen  sold  or 
exchanged  by  the  personal  representative ;  and  if  the  whole  of 
the  personal  property  does  not  exceed  $1,0G0  in  value,  and  is  in 
the  possession  of  the  widow,  her  right  of  exemption  does  not  re- 
quire a  selection,  or  formal  claim  to  perfect  it.  But,  when  no 
claim  of  exemptions  has  been  interposed,  a  sale  by  the  personal 
representative,  if  made  by  authority,  cuts  off;the  right  of  exemp- 
tion; though,  if  made  without  aumority,  the  property  may  be 
recovered  hy  a  succeeding  administrator,  and  again  become  sub- 
ject to  a  claim  of  exemption.  Chandler  v.  Chandler,  300. 
3  Homestead  exemption  to  surviiina  widow;  sufficiency  of  averments 
of  bill. — Where  the  bill,  filed  by  distributees  against  the  admin- 
istrator and  the  widow,  praying  (among  other  things)  a  sale  of 
lands  for  partition  and  distribution,  alleges  that  the  decedent's 
homestead  was  on  a  tract  of  land  containing  forty  acres,  of  value 
more  than  $2,000;  ''that  the  dwelling-house  and  outhouses,  with 
other  improvements  on  said  tract  of  land,  are  of  such  character, 
quality  and  value,  as  wellias  structure,  that  the  dower  of  the  said 
Eliza  [widow]  can  not  be  carved  out  of  said  tract  and  the  im- 
provements thereon,  and  assigned  by  metes  and  bounds  to  her, 
and  it  is  necessary  to  sell  said  property  in  order  to  assign  the 
dower  interest  to  her;"  not  stating  the  value  of  the  dwelling 
with  the  grounds  immediately  connected  with  it,  nor  the  value 
of  the  other  portions  of  the  tract,  and  neither  negativing  nor 
alleging  the  ownership  of  any  other  lands  (except  an  adjoining 
tract  containing  about  thirty  acres), — the  necessity  for  a  sale  is 
not  shown,  the  right  of  homestead  or  substitutionary  exemption 
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of  other  lands  (Codei  2544)  not  being  negatived.  Jackson  v, 
Rowelly  685. 

4.  Homestead  and  substitutionary  exemption. — When  the  decedent's 

homestead,  reduced  to  the  lowest  possible  area,  still  exceeds 
$2,000  in  value,  the  widow  has  a  right  to  select  other  lands  in  lieu 
thereof  (Code,  §2544),  and  she  may  select  lands  of  less  value 
than  $2,000,     lb.  685. 

5.  Homestead  tract  containing  more  than  eighty  acres;  eguitable  rights 

of  purchaser  from  debtor,  as  against  purchaser  at  execution  sale. 
Where  the  owner  of  a  homestead  tract  of  land  containing  more 
than  eighty  acres,  having  made  and  filed  a  declaration  and  claim 
of  exemption,  which  was  valid  though  irregular,  sold  and  con- 
veyed the  entire  tract  on  the  6th  March,  1880,  putting  the  pur- 
chaser in  possession  ;  and  the  land  was  afterwards  sold  under  an 
execution  lien,  which  was  existing  at  the  time  of  this  sale  and 
conveyance,  and  the  continuity  of  which  was  never  broken ;  the 
plaintiff  in  execution  becoming  the  purchaser  with  notice  of  the 
sale  and  conveyance  by  the  debtor,  and  afterwards  recovering  a 
judgment  at  law  for  the  land,  against  the  grantee  and  his  tenants, 
with  damages  for  the  rents ;  Md^  that  the  debtor's  grantee  ac- 
quired an  equitable  title  to  the  homestead,  not  exceeding  eighty 
acres  of  the  entire  tract,  and  was  entitled  to  have  it  set  apart 
in  equity,  and  was  also  entitled  to  an  {injunction  against  the  judg- 
ment for  damages  (or  rents),  so  far  as  the  rents  accrued  or 
arose  from  the  land  allotted  to  him.     Clark  v.  Allen,  198. 

6.  Reformation,  or  specific  performance,  of  conveyance  of  homestead. 

A  conveyance  of  the  homestead  by  husband  and  wife,  to  which 
the  certificate  of  acknowledgment  is  substantially  defective  (Code, 
§  2508),  will  not  be  reformed  in  equity,  on  the  ground  that  the  ex- 
amination and  acknowledgment  of  the  wife  were  in  fact  properly 
made,  but  were  not  shown  by  the  officer's  certificate  from  igno- 
rance or  mistake  on  his  part;  nor  will  it  be  specifically  enforced, 
as  an  executory  agreement  to  convey.     Cox  v.  Holcomb,  589. 

FORGERY.    See  Criminal  Law,  38. 

FRAUD. 

1.  Comj)osition  with  creditors;  fraudulent  proposal, — A  proposal  by 

an  insolvent  or  embarrassed  debtor  to  his  creditors,  onering  to 
surrender  all  of  his  property  to  them  on  condition  of  receiving  an 
absolute  release  from  further  liability,  is  fraudulent,  and,  if  ac- 
cepted, would  avoid  the  discharge,  when  it  appears  that  some  of 
the  assets  included  in  his  schedule  had  been  previously  transfer- 
red to  one  of  his  creditors  as  collateral  security,  and  were  in  bis 
hands  only  for  the  purpose  of  collection ;  that  the  names  of  sev- 
eral small  creditors  were  omitted,  because  he  had  'Maid  aside  the 
money  to  pay  them,  and  regarded  them  as  paid,"  although  the 
payment  was  in  fact  not  made  for  two  or  three  days  afterwards ; 
and  that  he  also  omitted  a  power-press,  on  which  he  had  paid 
one  half  of  the  purchase-money,  the  vendor  retaining  a  lien  until 
full  payment  was  made.     Campbell  v.  Hopkins,  179. 

2.  Signature  to  bond  procured  through  fraud  or  mistake, — In  an  action 

on  a  statutorv  claim  bond,  it  is  a  good  plea  by  one  of  the  sureties, 
that  he  was  fraudulently  induced  by  the  sheriff  to  sign  it  after 
it  had  been  accepted  and  approved  with  the  signatures  of  the 
other  two  sureties  only,  ana  that  he  signed  it  under  a  mistake  of 
fact  induced  by  the  misrepresentations  of  the  sheriff.  Anderson 
V.  Bellenger  &  Ralls,  334. 

3.  Fraudulent  concealment,  as  avoiding  statute  of  limitations,  at  law  and 

in  equity. ^ThQ  fraudulent  concealment  of  facts  on  which  a  right 
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of  action  depends,  such  as  avoids  the  bar  of  the  statute  of  limita- 
tions (Code,  §  2630),  is  available  at  law,  and  will  not  uphold  a 
suit  in  equity,  in  the  absence  of  facts  showing  a  necessity  for 
special  equitable  relief.     Tillison  v.  Ewing,  350. 
4.  As  to  equitable  relief  on  ground  of  fraud,  see  Chancery. 

FRAUDS,  STATUTE  OF. 

1.  Promise  to  answer  for  debt,  default,  or  miscarriage  of  another. — When 

goods  are  sold  to  one  person,  or  at  his  instance,  for  the  use  and 
benefit  of  another,  and  the  sole  credit  is  given  to  him,  his  promise 
to  pay  for  them  is  an  original  and  absolute  undertaking,  and  not 
a  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
(Code,  ^  1732) ;  otherwise,  if  any  credit  whatever  was  given  to 
the  person  for  whom  the  goods  were  bought.  Clark  v.  Jones  & 
Brotlier,  474. 

2.  Same;  words   of  doubtful  meaning. — Where  the  plaintiflfs  testify 

that  the  defendant  applied  for  the  goods  in  the  name  of  a  com- 
pany of  which  he  was  a  member,  but  they  refused  to  sell  on  the 
creait  of  the  company,  and  proposed  to  let  the  company  have  the 
goods  on  his  creait,  to  which  he  agreed ;  but  further,  on  cross- 
examination,  that  they  agreed  to  take,  at  the  expiration  of  thirty 
days,  tlie  company's  acceptance  with  the  defendant's  indorse- 
ment for  the  balance  not  paid  for  by  the  acceptance  of  a  third  per- 
son, which  was  received  as  cash ;  while  the  defendant  denies  that 
he  ever  offered,  directly  or  indirecily,  to  become  responsible  for 
the  goods:  Held,  that  the  words  used  might  import  (1)  a  collat- 
eral undertaking  by  defendant  to  indorse  the  company's  accept- 
ance, which  would  be  within  the  statute  of  frauds,  or  (2)  an 
orimnal  and  independent  promise  to  pay  for  the  goods,  with  an 
understanding  that  plaintiffs  would  take,  in  lieu  thereof,  at  the 
expiration  of  thirty  days,  the  company's  acceptance  with  the  de- 
fendant's indorsement,  which  would  be  a  novat'ron  of  the  original 
contract,  and  not  within  the  statute  of  frauds ;  and  the  words  be- 
ing susceptible  of  these  two  meanings,  it  was  a  question  for  the 
jury  to  determine  which  was  intended  by  the  parties.    lb.  474. 

3.  Same;  charging  goods  on  books  to  third  person,  and  extending  time  of 

payment, — The  fact  that  ,the  goods  were  charged  on  the  plaintiffs' 
books  to  the  company  for  which  they  were  bought,  with  the  words 
added,  **  Vouched  jor  by**  defendant,  does  not  conclusively  show 
that  any  credit  was  given  to  the  company,  especially  when  they 
were  so  charged  at  the  instance  and  request  of  the  defendant ;  and 
the  fact  that  plaintiffs  afterwards  took  the  company's  acceptance 
for  the  balance,  and  then  their  note  with  a  furtner  extension  of 
time,  though  proper  for  the  consideration  of  the  jury  in  deter- 
mining whether  any  credit  was  given  to  the  company,  does  not 
conclusively  establish,  as  matter  of  law,  that  credit  was  given, 
when  it  also  appears  that  plaintiffs  notified  defendant,  at  the 
time,  that  they  did  not  intend  thereby  to  release  him.    lb.  474. 

4.  Same;  contract  not  to  be  performed  within  one  year;  promise  to  answer 

for  debt  or  default  of  another. — A  promise  made  by  a  private 
banker,  advancing  money  to  cotton-buyers,  to  a  warehouse- man, 
to  pay  the  warehouse  charges  on  the  cotton  of  persons  dealing 
with  him,  if  the  warehouse-man  would  allow  it  to  be  shipped 
without  prepayment  of  his  charges,  is  not  a  contract  '*not  to  be 
performed  within  one  year"  (Code,  ^  1732),  although  the  parties 
acted  under  it  for  more  than  a  year  before  a  breach  occurred ; 
nor  is  it  a  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  within  the  terms  of  the  statute ;  but  it  is  an 
original  promise  or  undertaking,  founded  on  a  two-fold  considera- 
tion— ^benefit  to  the  promisor,  and  detriment  to  the  promises, 
Prout  V.  BobcrUon  <Ss  mbb,  593, 
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1.  Sale  of  stock  of  goods  by  insolvent  debtor  to  creditor;  validity  as 

against  other  creditors. — A  sale  of  his  entire  stock  of  goods  bv  an 
embarrassed  or  insolvent  debtor,  in  absolute  payment  of  a  bona 
fide  existing  debt,  will  be  sustained  as  'against  other  creditors, 
without  regard  to  the  question  of  fraudulent  intent,  when  there  is 
no  material  difference  Detween  the  value  of  the  property  and  the 
amount  of  the  debt,  and  no  use  or  benefit  is  reserved  to  the  debtor 
himself.     Knowles  v.  Street ^  357. 

2.  Conveyance  by  failing  or  insolvent  debtor  to  creditor;  validity  as 

against  oilier  creditors, — A  failing  or  insolvent  debtor  may  select 
one  or  more  of  his  creditors,  and  pay  them  in  full,  even  though 
he  thereby  disables  himself  to  pay  anything  to  the  others ;  but, 
if  the  conveyance  or  arrangement,  going  beyond  the  limits  of  full 
payment  or  security,  stipulates  or  provides,  openly  or  secretly, 
•for  a  benefit  to  the  debtor  himself  beyond  what  the  law  allows  or 
secures  to  him,  it  is  fraudulent  on  his  part;  and  if  the  grantee,  or 
secured  creditor,  knows  of  the  existence  of  other  debts  left  unpro- 
vided for,  or  has  knowledge  of  facts  calculated  to  put  him  on  in- 
quiry as  to  them,  he  is  charged  with  participation  in  the  fraud. 
McDowell  V.  SUele,  493. 

3.  Mortgage  by  embarrassed  debtor  to  creditor ^  stipulating  for  lorig  time; 

validity  as  against  other  creditors. — A  mortgage  executed  by  an 
embarrassed  (if  not  insolvent)  debtor,  conveying  lands  as  security 
for  a  debt  less  than  their  value,  which  was  to  be  paid  in  nine  an- 
nual installments,  the  whole  interest  payable  annually,  and  with 
power  of  sale  on  default  in  the  payment  of  the  third  installment ; 
followed  on  the  next  day  by  a  second  mortgage  on  the  property, 
to  the  mortgagor's  wife,  who  was  the  mother  of  the  first  mort- 
gagee,— held  fraudulent  in  law,  both  as  securing  a  valuable  benefit 
to  the  mortgagor,  and  as  hindering  and  delaying  another  creditor, 
whose  debt  was  reduced  to  judgment  on  the  next  day,  of  which 
debt  the  mortgagee  had  notice,  actual  or  constructive,  having 
knowledge  of  facts  sufficient  to  put  him  on  inquiry.    Jb.  4(^3. 

4.  Fraudulent  conveyance,  as  cloud  on  title. — A  purchaser  at  sherifPs 

sale  under  execution,  of  lands  which  have  been  fraudulently  con- 
veyed by  the  judgment  debtor,  has  a  plain  and  adequate  remedy 
at  law,  and  can  not,  while  out  of  possession,  maintain,  a  bill  in 
equity  to  cancel  the  conveyance  as  a  cloud  on  his  title.  Teague  o. 
Martin,  500. 

5.  Sufficiency  of  consideration  of  deed, — When  a  bill  seeks  to  set  aside 

a  conveyance  of  land  as  fraudulent  against  creditors,  alleging 
that  the  land  was  worth  $1,000  or  more,  and  the  recited  consider- 
ation only  $30 ;  while  the  conveyance  itself,  made  an  exhibit  to 
the  bill,  shows  that  the  grantor  conveyed  only  whatever  interest 
and  title  he  had  by  reason  of  his  survivorship  of  his  wife,  to 
whom  the  land  belonged,  no  data  being  furnished  from  which  the 
value  of  his  interest  can  be  ascertamed, — the  deed  can  not  be 
declared  fraudulent.    Moorer  v.  Moorer,  545. 

6.  Unrecorded  mortgage;  validity  as  against  creditors. — An  unrecorded 

mortgage,  which,  after  several  renewals,  is  at  last  recorded  within 
the  time  allowed  by  the  statute  (Code,  §§  1810-11),  is  not  void  as 
against  simple-contract  creditors,  whose  debts  were  incurred  in 
the  meantime,  unless  it  was  withheld  from  record  for  the  fraudu- 
lent purpose  of  upholding  the  credit  of  the  debtor,  or  is  otherwise 
impeached  by  proof  of  actual  or  positive  fraud  on  the  part  of  the 
mortgagee ;  and  under  the  facts  of  this  case  (the  bona  fides  of  the 
secured  debt  being  admitted,  the  mortgage  conveying  not  more 
than  one  third  of  the  debtor's  property,  the  law-day  not  being 
postponed  for  an  unreasonable  time,  and  it  not  being  shown  that 
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the  mortgagee  had  notice  of  the  debtor's  insolvency),  the  charge 
of  fraud  in  fact  is  not  sustained.  McDonnell  v.  Mobile  Savings 
Bank,  736. 

7.  Validity  of  mortgage,  as    against  creditors;  allegations  of  fraud. 

When  a  creditor  files  a  bill  to  set  aside,  on  the  ground  of  fraud,  a 
mortgage  or  deed  of  trust  executed  by  an  insolvent  corporation, 
which  purports  to  convey  all  of  its  property  to  secure  the  pay- 
ment of  certain  interest-bearing  bonds  payable  ten  years  after 
date,  and  which  reserves  to  the  corporation  the  right  to  use  the 
property  until  foreclosure;  alleging  that  it  was  really  given  to 
secure  an  antecedent  debt  to  two  banks,  which  had  taken  some  of 
the  bonds  as  collateral  security,  and  was  intended  to  hinder,  delay 
and  defraud  other  creditors;  that  these  debts  were  partly  simu- 
lated, and  that  they  included  usurious  interest;  these  allegations, 
in  connection  with  the  provisions  of  the  mortgage,  are  sufficient 
to  impeach  it,  showing  the  reservation  of  a  benefit  to  the  debtor, 
a  fraudulent  intent,  and  participation  by  the  beneficiaries. 
Olobe  Iron  Roofing  <Sc  Corrugating  Co.  v,  Thacher,  458. 

8.  Same.— A  mortgage  executed  by  an  insolvent  debtor,  though  with 

a  fraudulent  intent  on  his  part,  for  the  benefit  of  certain  bona  fide 
creditors,  who  are  not  charged  with  knowledge  or  notice  of  such 
frudulent  intent,  or  any  participation  therein,  will  not  be  declared 
fraudulent  as  against  other  creditors ;  and  this  principle  is  not 
affected  by  the  facts,  that  the  debtor  is  an  insolvent  corporation, 
and  that  the  preferred  creditors,  or  some  of  them,  are  stockholders 
or  officers.    lb,  468. 

9.  General  assignment  for  benefit  of  creditors;  validity  of. — A  general 

assignment  for  the  benefit  of  creditors,  which  fixes  no  time  for 
foreclosure,  and  reserves  to  the  grantor  the  use  of  the  property 
until  foreclosure,  is  not  on  that  account  fraudulent  as  against  cred- 
itors, since  the  assignee  may  at  any  time  foreclose,  and  any  cred- 
itor may  compel  him  to  do  so.    76.  458. 

10.  Fraudulent  sale  of  goods  by  insolvent  debtor;  right  of  purchaser,  on 

payment  of  judgment,  to  claim  as  creditor  under  deed  of  assign- 
ment,— ^A  sale  of  ^ooda  by  an  insolvent  debtor  having  been  held 
fraudulent  at  the  instance  of  attaching  creditors,  on  the  trial  of  a 
statutory  claim  suit  instituted  by  the  purchaser,  the  payment  of 
their  judgments  by  him,  which  were  less  than  the  assessed  value 
of  the  property,  does  not  subrogate  him  to  their  riehts  as  cred- 
itors under  a  deed  of  assignment  executed  by  the  debtor  after  the 
sale  of  the  ^oods,  nor  give  him  any  other  rights  as  a  creditor  to 
participate  m  the  assets  in  the  hands  of  the  assignee,  although  a 
part  of  said  assets  consists  of  money  paid  by  him  in  cash  on  the 
purchase  of  the  goods.    Pritchett  v,  Jones,  317. 

11.  When  creditor  without  lien  may  come  into  equity., — ^Under  statutory 

provisions  (Code,  §  3544),  a  bill  filed  by  a  creditor  without  a  lien, 
seeking  to  set  aside  a  fraudulent  conveyance  by  his  debtor,  alleg* 
ins  tlie  existence,  amount  and  consideration  of  his  debt,  the  in- 
solvency of  his  debtor,  a  conveyance  by  the  debtor  to  his  broth- 
ers, without  valuable  consideration,  or  on  a  simulated  considera- 
tion, in  secret  trust  for  the  debtor  himself,  and  with  the  intent  to 
hinder,  delay  and  defraud  his  creditors,  of  which  fraudulent  in- 
tent it  is  alleged  the  grantees  had  knowledge,  is  not  wanting  in 
equity.    Miller  v.  Lehman,  Durr  A  Co.,  617. 

12.  Insurance  on  life  of  husband,  for  benefit  of  wife;  validity  as  against 

creditors.     Tompkins  v.  Levy  &  Bro.,  263.    See  Insurance. 

FUGITIVES  FROM  JUSTICE.    See  Criminal  Law,  4,  5, 
GABNISHMENT.    See  Attachmsnt. 
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GUARDIAN  AND  WARD. 

1.  Annual  settlement  as  evidence. — On  final  eettlement  of  a  guardian's 

accounts*  former  annual  or  partial  settlements  made  by  him  are  a 
part  of  the  record,  and  it  is  the  right  and  duty  of  the  court  to 
look  to  them  as  evidence  in  the  cause.    Bentley  v.  Bailey,  406. 

2.  Conclusiveness  of  annual  settlements. — On  fi.nal    settlement  of  a 

guardian's  accounts,  credits  allowed  him  on  an  annual  or  partial 
settlement  are  presumptively  correct  (Code,  §  245S),  and  the  onus 
of  disproving  their  correctness  is  on  the  ward.    Ih.  406. 

3.  Confederate  money  received  by  guardian. — A  guardian  having  been 

allowed  a  credit,  on  a  partial  settlement  in  1870-71,  for  Confed- 
erate «ionev  received  from  a  debtor  during  the  late  war,  and  left 
on  his  hands  at  the  close  of  the  war,  the  credit  ought  not  to  be 
disallowed  on  final  settlement,  on  evidence  showing  merely  that 
the  monev  was  collected  on  notes  given  for  the  purchase-money 
of  land,  which  the  guardian  had  received,  in  1859-60,  as  his  ward's 
distributive  share  on  settlement  of  an  estate ;  this  evidence,  with- 
out more,  not  being  sufficient  to  overcome  the  presumption  in 
favor  of  the  allowance  on  annual   settlement.    Ih.  406. 

4.  Allowance  to  guardian,  for  hoard  of  ward. — An  allowance   to  the 

guardian  on  an  annual  or  partial  settlement,  for  board  paid  to  the 
ward's  step-father  on  his  account,  is  properly  dif^allowed  on  final 
settlement,  on  the  uncontradicted  testimony  of  the  ward  that  he 
owed  nothing  for  board ;  the  step-father,"  though  living  in  the 
county,  not  being  produced  as  a  witness.  76.  406. 
6.  Costs,  as  against  guardian  ad  litem. — The  rule  of  this  court  has 
always  been,  not  to  tax  a  guardian  ad  litem  with  costs,  though  he 
be  the  unsuccessful  appellant.    Brown  v.  Williams,  363. 

HABEAS  CORPUS.    See  Criminal  Law,  43. 

HOMESTEAD.    See  Exemptions. 

HUSBAND  AND  WIFE. 

1.  mfe  as  witness  for  husband. — ^In  a  criminal  case,  the  wife  is  not  a 

competent  witness  for  her  husband.     Hussey  v.  State,  121. 

2.  Husband* s  admissions,  as  evidence  against  wife. — When  the  contract 

of  sale  is  negotiated  by  the  husband  for  the  benefit  of  the  wite, 
and  the  conveyance  is  executed  to  her,  though  his  notes  are  given 
for  the  purchase-money,  his  subsequent  admissions  or  declara- 
tions, when  pressed  for  payment,  that  the  vendor  had  retained  a 
lien  on  the  land,  are  not  competent  or  admissible  as  evidence 
against  the  wife.    Jackson  ';.  Stanley,  270. 

3.  Transfer  of  promissory  note  by  husband  and  wife. — Under  the  stat- 

ute regulating  the  separate  estates  of  married  women,  which  has 
been  in  force  sinoe  February  28th,  1887  (Sess.  Acts  1886-7,  p.  81 ; 
Code,  i$  2316,  2348),  a  promissory  note  which  is  the  separate 
property  of  the  wife,  having  been  made  payable  to  her  while  sole 
and  unmarried,  may  be  transferred  bv  her  written  Assignment, 
to  which  the  husband's  consent  is  affixed  in  writing,  as  well  as 
by  a  joint  assignment.    Bullock  v.  Vann,  372. 

4.  Believing  married  woman  of  disabilities  of  coverture,  by  decree  in 

chancery  — In  the  exercise  of  the  statutory  jurisdiction  formerly 
conferred  on  chancellors  to  relieve  married  women  of  the  disa- 
bilities of  coverture  to  the  extent  specified  (Code,  1876,  $  2731), 
relief  can  not  be  granted  by  piecemeal,  but  the  relief  prayed  and 
granted  must  be  coextensive  with  the  statute,  neither  more  .nor 
less ;  if  the  petition  prays  only  partial  relief,  or  less  than  the 
statute  authorizes,  any  decree '  rendered  upon  it  is  void ;  but,  if 
the  petition  conforms  to  the  statute,  while  the  decree  goes  beyond 
it,  it  is  void  only  for  the  excess.  Powell  v.  N*.E,  Mortgage  Secw 
riiy  Co.,  602. 
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5.  Same ;  case  at  bar, — Where  the  petition  alleged  that  the  petitioner 

owned  certain  lands,  "which  are  her  statutory  separate  estate, 
and  which  she  desires  to  incumber  or  mortgage  for  the  purpose 
of  raising  money,"  and  therefore  prayed  to  be  ''relieved  of  all  the 
disabilities  of  coverture,  to  the  end  that  she  may  sue  and  be 
sued  as  a  feme  sole,  mortgage,  convey,  and  otherwise  dispose  of 
her  separate  estate  as  fully  and  freely  as  if  a.  feme  sole;**  while  the 
decree  declared  her  **relieved  of  the  disabilities  of  coverture, 
with  full  power  to  convey,  mortgage,  buy,  sell,  or  otherwise  dis- 
pose of  her  statutory  and  other  separate  estate,  to  sue  and  be 
sued  as  a  feme  sole;**  held,  that  the  petition  and  decree  each 
was  fatally  defective,  and  conferred  no  power  to  mortgage  her 
lands.    26  602. 

6.  As  to  insurance  on  life  of  husband,  for  benefit  of  wife,  see  Insur- 

ance, 4-6. 

INDICTMENT.    See  Ckiminal  Law,  55-59. 

INEBRIATES'  ESTATES. 
1.  Powers  and  duties  of  trustee;  death  of  inebriate  pending  suit  by  trus- 
tee.— The  estate,  powers  and  duties  of  the  trustee  of  an  inebriate's 
estate,  under  statutory  provisions  (Code,  §§  2502-06),  like  the 
committee  of  a  lunatic  m  England,  terminate  with  the  death  of 
the  inebriate,  though  he  still  remains  liable  to  account;  and  hav- 
ing filed  a  bill  in  equity  to  set  aside  a  conveyance  of  land  execu- 
ted Dy  the  inebriate  after  his  appointment,  the  suit  abates  by  the 
death,  and  can  not  be  continued  or  revived  in  the  name  of  the 
heirs  of  the  inebriate  jointly  with  the  trustee.  Ex  parte  Wil- 
liams, 547. 

INFANCY. 

1.  As  exception  to  statute  of  limitations. — By  statute  (Code,  §  2624),  an 
infant  is  allowed  three  years  after  attaining  his  majority,  within 
which  to  bring  suit,  or  make  entry;  but  his  disability  is  not 
allowed,  in  any  case,  to  extend  the  period  of  limitations  beyond 
the  lapse  of  twenty  years  from  the  accrual  of  his  right  of  action 
or  entry ;  this  being  a  statutory  affirmation,  as  applicable  to  in- 
fants, of  the  doctrine  of  prescription.  Woodstocb  Iron  Co.  v, 
Roberts,  436, 

INJUNCTION.    See  Chancery,  12-20. 

INSOLVENT  ESTATES. 
1.  Filing  claim  against;  who  may  redeem  as  judgment  creditor. — A  judg- 
ment rendered  against  a  debtor  while  living,  which  is  not  pre- 
sented as  a  claim  asainst  his  insolvent  estate  within  the  time 
allowed  by  law  (Code,  i  2238),  is  forever  barred  as  a  debt  against 
the  estate;  and  the  plaintiff  therein,  or  his  assignee,  can  not 
claim,  as  a  judgment  creditor  (lb.  §  1883),  the  right  to  redeem 
lands  sold  under  a  mortgage  executed  by  the  debtor  while  living. 
Walden  v.  Speigner,  390. 

INSURANCE. 

1.  Cancellation  of  policy;  authority  of  apent. — An  agency  to  procure 

insurance  is  ended  when  the  policy  is  procured  and  delivered  to 
the  principal ;  and  the  agent  has  no  power  afterwards  to  consent 
to  a  cancellation,  or  to  accept  notice  of  an  intended  cancellation 
by  the  insurer.     Insurance  Companies  v.  Raden,  311. 

2.  Same;  dual  agency. — An  express  stipulation  in  the  policy  author- 

izing the  company  to  terminate  it  at  any  time  on  giving  notice  to 
that  effect  to  the  assured , '  'or  to  the  person  who  may  have  procured 
the  insurance  to  be  .taken,''  can  not  be  applied  to  a;  case  where 
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the  same  person  acted  as  agent  for  both  parties  in  procuring  and 
issuing  the  policy,  and  notice  of  the  intended  cancellation  was 
not  given  to  the  assured  in  person.    lb.  311. 

3.  RcUification  of  cancellation. — A  ratification  of  the  cancellation  of  a 

policy,  which  was  procured  for  the  insured  by  an  agent  of  the  in- 
surance company,  will  not  be  presumed  from  his  acceptance,  after 
a  loss,  of  a  policy  in  another  company,  which  was  procured  by 
the  same  agent,  when  it  is  not  shown  that  the  assured  was  fully 
informed  of  all  the  facts  connected  with  the  supposed  cancella- 
tion and  substitution,  and  "of  his  legal  rights  as  determined  by 
those  facts ;  nor  will  it  be  presumed  from  the  institution  of  a  suit 
on  the  substituted  policy,  which  was  induced  by  the  misrepre- 
sentation of  the  agent  to  the  attorneys  of  the  assured.    Ih.  311. 

4.  Insurance  on  life  of  husband,  for  benefit  of  wife  and  children,  or 

heirs;  validity  as  against  creditors. — Under  statutory  provisions 
(Code,  1870,  5§2733-4),  since  changed  in  phraseology  (Code,  1886, 
§§  2356),  the  husband  might  insure  his  own  life  in  favor  of  his 
wife,  paying  annual  premiums  not  more  than  $5(X),  and  might 
make  the  policy  payable  to  her  children,  in  the  event  of  her 
death  before  his ;  and  these  statutory  provisions  operating  in  the 
nature  of  an  exemption  law,  the  proceeds  of  the  policy  could  not 
be  subjected  by  creditors  to  the  payment  of  the  husband's  debts. 
But  the  interest  of  the  wife  terminated,  on  her  death  before  her 
husband ;  and  the  policy  bein^  made  payable  to  "her  heirs,  ex- 
ecutors or  assigns,"  her  children  acquired  no  interest  which 
could  prevail  against  the  husband's  creditors,  on  his  subsequent 
death.     Tompkins  v.  Levy  6c  Brother ^  263. 

5.  Same. — Where  the  husband  takes  out  a  policy  of  insurance  on  his 

own  life,  in  favor  of  his  wife,  '*her  heirs,  executors,  or  assigns," 
paying  the  premiums  with  his  own  funds,  a  provision  to  the  effect 
that,  after  the  expiration  of  fifteen  years,  on  surrender  of  the 
policy,  none  of  its  provisions  having  been  violated,  the  company 
would  pay  to  him,  his  heirs,  executors  or  assigns,  the  equitable 
value  of  the  policy,  "as  an  endowment  in  cash,"  if  the  reserva- 
tion of  a  benefit  to  himself,  and  renders  the  policy  fraudulent  as 
against  his  creditors.    76.  263. 

INTEREST. 
1.  Aaainst  attorney,  on  money  received  from  fund  in  court — ^When  a 
fund  in  court,  in  an  interpleader  suit,  is  paid  to  the  attorney  of 
one  of  the  parties  pending  the  litigation,  on  his  own  motion,  he  is 
properly  charged  with  interest  on  it  at  the  final  hearing.  Smith 
V.  Alexander,  387. 

JUDGMENTS  AND  DECREES. 

1.  Assignment  of  judgment  or  decree;  suits  by  assignee, — The  statutory 

provisions  relating  to  mesne  or  final  process  issued  upon  an  as- 
signed judgment  or  decree  (Code,  ^§  2927-28),  have  no  application 
to  suits  on  such  judgment  or  decree,  whether  at  law  or  m  equity. 
An  action  at  law  can  not  be  prosecuted  by  the  assignee  in  his  own 
name,  but  he  may  maintain  a  bill  in  equity  in  his  own  name. 
Moorer  v.  Moorer,  646. 

2.  Judgment  by  nil  dicit;  presumption  in  favor  of,— On  jud^ent  by  nil 

dicit  in  regular  form,  the  appellate  court  will  presume,  if  necessary 
to  sustain  it,  that  it  was  so  rendered  because  the  defendant  failed 
or  declined  to  plead,  and  not  because  he  failed  to  pay  the  costs  as 
required  by  a  former  order  granting  him  a  continuance.  Maund 
v.  Loeb  A  Bro,,  374. 
3  Same;  evidence  as  to  damages. — After  judgment  by  nil  dicit  in  an 
action  of  trover,  the  only  question  to  be  referred  to  the  jury,  as  to 
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which  evidence  can  be  adduced,  relates  to  the  amount  of  dam- 
ages,   lb.  374. 

4.  Conclusiveness  of  judgment  or  decree  as  bar. — A  decree  rendered  in 
an  interpleader  suits,  in  favor  of  one  of  the  adverse  claimants  of 
rents  in  the  hands  of  the  complainant,  is  conclusive  in  a  subse- 
quent action  between  them  for  the  land  from  which  the  rents  ac- 
crued, each  asserting  the  same  title  under  which  he  claimed  the 
rents.     Hall  v.  Caperton,  286. 

6.  Judgment  as  evidence, — .\  jnd);ment  by  default,  rendered  by  a  court 
of  general  jurisdiction,  is  admissible  as  evidence  in  a  suit  which 
seeks  to  enforce  the  demand  as  a  lien  on  land,  in  the  purchase  of 
which  the  debt  was  created,  although  the  record  does  not  show 
the  service  of  process,  the  presumption  being  indulged  that  the 
court  had  acquired  jurisdiction  of  the  person.  Weaver  v.  Brown, 
533. 

6.  Conclusiveness  of  judgment — The  complainant  having  obtained  a 

judgment  on  the  note  for  the  unpaid  purchase-money,  before  fil- 
ing a  bill  to  enforce  his  lien  on  the  land,  the  defendant  is  not  pre- 
cluded from  setting  off  a  cross  demand  which  would  have  been 
available  as  a  set-off  in  the  action  at  law,  but  which  was  nol  in- 
troduced in  that  suit.     2b.  533. 

7.  Foreign  chancery  decree  as  evidence. — A  transcript,  duly  certified,  of 

a  decree  rendered  by  the  Chancery  Court  of  Kichmdnd,  Virginia, 
under  a  bill  filed  by  or  on  behalf  of  the  creditors  of  a  dissolved 
corporation,  in  which  a  trustee  was  appointed  to  act  instead  of  the 
trustees  named  in  a  deed  of  assignment  executed  by  the  corpora- 
tion, and  authorized  to  collect  unpaid  subscriptions  for  stock,  with 
other  debts,  is  admissible  as  evidence  against  a  stockholder  in 
Alabama,  in  a  suit  brought  against  him  by  the  trustee,  if  the  court 
had  jurisdiction  of  the  subject-matter  and  the  parties,  and  if  the 
stockholders  are  to  l)e  regarded  as  parties ;  the  decree  being  en- 
titled, under  conHtitutional  provisions,  to  as  full  faith  and  credit 
here  as  in  Virginia.     Lehman,  Durr  &  Co.  v.  QJenn,  618. 

JURORS  AND  JURY. 

1.  Struck  jury;  competency  of  juror. — In  an  action  on  an  attachment 

bond,  a  struck  jury  being  demanded  (Code,  §2752),  a  clerk  in  the 
emloyment  of  another  attaching  creditor  of  the  plaintiff,  on  whose 
bond  another  suit  is  pending  in  the  same  court,  and  set  for  trial 
on  the  same  day,  is  not  subi'ect  to  challenge  for  cause  on  the 
ground  of  bias  or  prejudice,  although  it  is  shown  that  the  two  at- 
tachments were  sued  out  at  the  same  time,  and  under  the  same 
circumstances ;  these  facts  not  being  sufficient  to  raise  a  presump- 
tion of  disqualifying  bias,  though  sufficient  to  support  a  challenge 
for  favor,  which  would  require  an  investigation  by  the  court  into 
the  question  of  bias  as  matter  of  fact.  Calhoun  v»  Hannan  & 
Michael,  277. 

2.  Peremptory  challenges;  when    and  how  demanded. — An    exception 

reserved  during  the  drawing  of  the  special  venire,  in  these  words, 
''The  defendant  then  made  a  motion  that,  as  matter  of  law,  he 
was  entitled  to  twenty  challenges,  which  motion  tlie  court  over- 
ruled, and  the  defendant  excepted,"  does  not  show  a  reversible 
error  (Code,  §  4330),  when  it  does  not  appear  that  he  in  fact  chal- 
lencred  or  offered  to  challenge  any  juror  who  was  drawn.  Clarke 
V.  State,  71. 

3.  Trial  by  jury,  under  constitutional  provisions. — A  lawful  jury,  as 

the  term  is  used  in  constitutional  provisions,  means  a  jury  of 
twelve  men,  according  to  the  principles  of  the  common  law ;  and 
a  jury  consisting  of  a  less  number,  under  statutory  provisions,  is 
not  a  lawful  jury,  unless  an  appeal  is  given  to  a  higher  court, 
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where  a  jury  of  twelve  men  may  be  impanelled  on  demand. 
Woodward  Iron  Co.  v.  Cabaniss,  328. 
See,  also,  Criminal  Law,  60-61 . 
JUSTICE  OF  THE  PEACE. 

1.  Action  for  damages  to  stock;  jurisdiction  of  justice  of  the  peace. 

Under  constitutional  and  general  statutory  provisions  (Const. 
Ala.,  Art.  vi,  §  26;  Code,  §  839),  the  jurisdiction  of  a  justice  of 
the  peace,  in  cases  of  tort,  is  limited  to  $50 ;  and  the  special  stat- 
ute which  gives  him  jurisdiction  *'of  all  actions  for  injury  to,  or 
destruction  of  stock,  by  the  locomotive  or  cars  of  a  railroad,  if  the 
sum  in  controversy  does  not  exceed  $100*'  (Code  §  1149),  being  a 
discrimination  against  corporations,  is  unconstitutional  and  void 
as  to  the  excess  of  jurisdiction  attempted  to  be  conferred.  Brown 
V.  Ala.  Or.  So.  Railroad  Co.,  370. 

2.  Certiorari  and  supersedeas  to  juitice  of  the  peace;  when  proper  rem- 

edy.— When  a  forthcoming  bond  in  an  attachment  case,  before  a 
justice  of  the  peace,  is  illegally  returned  by  the  constable  as  for- 
feited, and  a  summary  execution  is  thereupon  wrongfully  issued 
against  the  obligors,  a  petition  for  a  certiorari  and  supersedeas 
from  the  Circuit  Court  is  the  proper  remedjr,  since  the  defects 
would  not  be  available  on  appeal  from  the  justice's  judgment. 
Cobb  V.  Thompson,  381. 

3.  Replevy  (or  forthcoming)  bond  in  attachment  case. — In  an  attachment 

case  before  a  justice  of  the  peace,  a  replevy  bond  conditioned  to 
have  the  property  forthcoming  within  twenty  days  after  the  rendi- 
tion of  judgment,  is  substantially  defective  as  a  statutory  bond 
(Code,  ^  8334-41),  and  does  not  authorize  a  summary  execution 
on  a  return  of  forfeiture ;  and  the  defect  being  one  of  substance, 
it  is  not  cured  by  the  statutory  provision  as  to  defects  of  form. 
(76.  *  3357.)    16.381. 

4.  Appeals;  vfiriance  in  name  of  corporation. — In  an  action  commenced 

in  a  justice's  court,  which,  on  appeal,  is  required  to  be  tried  de 
novo,  according  to  equity  and  justice,  without  regard  to  any  defect 
in  the  process  or  proceedings  before  the  justice  (Code,  \  3405) ; 
the  defendant  corporation  being  sued  by  the  name  given  by  its 
amended  charter,  which  also  ma<ie  it  liable  for  all  debts  created 
by  the  corporation  under  its  original  name  and  charter ;  the  cause 
of  action,  as  indorsed  on  the  justice's  warrant,  being  an  account 
for  goods  sold  and  delivered  to  it  by  its  amended  name,  while  the 
proof  shows  that  the  goods  were  sold  and  delivered  to  the  corpo- 
ration before  its  change  of  name, — there  is  no  material  variance. 
Chewacla  Lime  Works  v.  Dismukes,  Frierson  &  Co.,  344. 

LANLORD  AND  TENANT. 
1.  Landlord's  lien  for  rent,  on  goods  in  store-house. — Under  statutory 
provi8ions  giving  to  landlords  of  store-houses,  dwelling-houses 
and  other  buildings  '*a  lien  on  the  goods  of  their  tenants  for 
rent"  (Code,  §  3069-74),  construed  in  the  light  of  the  rules  of  the 
common  law  governing  the  remedy  by  distress,  the  lien  attaches, 
where  the  tenancy  is  continued,  by  express  contract,  or  by  impli- 
cation, to  goods  brought  on  the  premises  after  the  expiration  of 
the  original  term,  and  remaining  there  when  the  attachment  is 
sued  out  to  enforce  it ;  and  this  lien  must  prevail  against  the  claim 
of  a  third  person  in  possession  by  purchase  from  the  tenant. 
Abraham  v.  Nicrosi,  173. 

I/ARCENY.    See  Criminal  Law,  63,  64. 
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1.  Infancy  a»  exception  to  statute. — By  statute  (Code,  §  2624),  an  in- 

fant is  allowed  three  years  after  attaining  bis  majority,  within 
which  to  bring  suit,  or  make  entry ;  but  his  disability  is  not  al- 
lowed, in  any  case,  to  extend  the  period  of  limitations  beyond 
the  lapse  of  twenty  years  from  the  accrual  of  his  right  of  action 
or  entry;  this  being  a  statutory  affirmation,  as  applicable  to 
infants,  of  the  doctrine  of  prescription.  Woodstock  Iron  Co.  v, 
Koberls,  436. 

2.  Adverse    possession j  under  permissive  possessor, —  A   permissive 

possession  does  not  become  adverse,  without  an  open  end  dis- 
tinct disavowal  of  the  title  of  the  true  owner,  and  the  assertion 
of  a  hostile  title  brought  to  his  notice ;  but,  if  the  permissive 
possessor  dies  in  possession,  and  the  land  is  afterwards  sold  by 
his  administrator  for  the  payment  of  debts,  a  deed  executed  to 
the  purchaser  purporting  to  convey  the  entire  estate  in  the  land, 
the  purchase-money  paid,  and  possession  delivered,  such  posses- 
sion is  adverse  to  the  true  owner,  and  will  ripen  into  a  title  if 
continued  for  the  statutoiy  period.    lb.  436. 

3.  Continuity  of  possession^  as  affected  by  trespass, — The  intrusion  of 

a  mere  trespasser  on  land,  who  enters  without  claim  or  title, 
does  not  interrupt  the  continuity  of  possession,  unless  continued 
so  long  that  knowledge  by  him  is  presumed,  and  he  fails  to  resort 
to  legal  remedies  before  adverse  rights  are  acquired.    lb,  436. 

4.  Actual  and  constructive  possession,-— PosseBf^ion  under  title,  or  col- 

or of  title,  is  not  limited  to  that  part  of  the  land  which  is  actually 
occupied,  but  extends  to  the  entire  tract  covered  by  the  writ- 
ten instrument;  while  the  possession  of  a  trespasser,  without 
color  of  title,  extends  only  to  the  land  actually  occupied.    lb.  436. 

5.  Absence,  or  non-residence,  as  exception  to  statute  of  limitations. — In 

computing  the  bar  of  the  statute  of  limitations,  the  period  of  the 
^t-fendant's  absence  from  the  State,  and  not  of  his  non-residence, 
is  to  be  deducted  (Code,  §  2622) ;  yet,  where  the  bill  alleges  that 
the  defendant  was  a  non-resident  of  Alabama,  and  resided  in 
Tennessee,  when  the  cause  of  action  accrued,  and  ever  since, 
this  is  sufficient,  on  demurrer,  to  avoid  the  bar.  Stevenson  v, 
Anderson,  228. 

6.  Statute  of  limitations  in  favor  of  purchaser,  as  against  tenant  in 

common  of  vendor. — The  statute  of  limitations  is  not  a  bar,  as 
against  one  tenant  in  common,  in  favor  of  a  purchaser  from  the 
other,  unless  ten  years  have  elapsed  since  his  purchase,  or  un- 
less he  can  claim  the  benefit  of  adverse  possession  by  his  vendor. 
lb.  228. 

7.  Adverse  possession  between  tenants  in  common, — ^Actual  possession, 

such  as  the  land  reasonably  admits  of,  is  an  essential  element  of 
adverse  possession ;  an  entry  by  two  tenants  in  common,  survey- 
ing and  laying  the  land  out  in  lots,  without  more,  does  not  con- 
stitute such  actual  possession ;  and  a  sale  and  conveyance  of  one 
or  more  of  the  lots  by  one  of  them,  after  the  lapse  of  ten  years, 
does  not,  as  against  the  other,  establish  an  adverse  possession  of 
the  othei  portions  of  the  land.     fb.  228. 

8.  Stale  demands. — As  between  tenants  in  common,  a  bill  for  partition 

is  not  a  stale  demand  so  long  as  a  right  of  entry  is  not  barred. 
lb.  228. 

9.  Statutory  bar  to  action  for  value  of  services  rendered. — Under  statu- 

tory provisions  (Code,  §§  2615,  2618),  three  years  is  the  bar  to  an 
action  to  recover  the  reasonable  value  of  services  rendered  under 
a  written  contract.  Chambers  v.  Seay,  558. 
10.  Statutory  bar  to  suit  for  settlement  of  partnership  accounts. — Where 
it  appears  that  the  administrator  and  his  intestate  had  been 
partners  in  business,  and  the  partnership  was  dissolved  \?y  con' 
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sent,  bat  no  settlement  of  accounts  was  had ;  and  the  intestate 
then  removed  to  Georgia,  and  there  died  after  the  lapse  of  sev- 
eral years ;  the  administrator  might  have  a  settlement  of  the 
Partnership  accounts  in  equitv,  and  a  decr»*e  for  any  balance  in 
is  favor,  which  would  bind  any  personal  assets  in  his  hands, 
notwithstanding  the  bar  of  the  statute  of  limitations ;  but,  when 
his  bill  shows  that  he  had  no  personal  assets,  and  that  he  seeks 
to  charge  the  lands  in  the  hands  of  the  heirs,  or  the  rents  thereof, 
the  statute  of  limitations  is  a  bar  to  the  suit.  Cary  v,  Simmons, 
324. 

11.  Statute  of  limitations  against  State, — On  general  principles,  a  stat- 

ute of  h'mitations  does  not  apply  to  the  State,  unless  it  is  expresply 
named  or  included,  nor  can  possession  be  adverse  to  it;  and  by 
express  statutory  provision  (Code,  ^  2613),  twenty  years  is  the 
limitation  of  an  action  against  the  State.  Swann  A  Billups  v, 
Gaston,  569. 

12.  Same;  railroad  lands. — Under  the  acts  of  Congress  granting  lands 

to  the  State  of  Alabama  in  aid  of  certain  railroads  Ul  U.  8.  Stat, 
at  large,  p.  17;  16  J&.  45),  as  heretofore  construed,  the  legal  title 
to  the  lands  granted  at  once  vested  in  the  State,  for  the  use  and 
benefit  of  the  designated  railroad  companies;  and  it  continued 
in  the  State,  except  as  to  the  lands  sola  during  the  construction 
of  the  road  in  continuous  sections  of  twenty  miles,  until  the  con- 
struction of  the  road  was  completed;  and  while  the  title  thus 
continued  in  the  State,  the  statute  of  limitations  did  not  begin  to 
run  in  favor  of  an  adverse  possessor  under  color  of  title,    lb.  569. 

13.  Same. — The  lands  allotted  to  the  two  railroad  companies  which 

were  consolidated  into  the  Alabama  &  Chattanooga  Railroad 
Company  having  been  conveyed  by  it  to  the  State,  before  the 
completion  of  the  road,  by  mortgage  dated  March  2d,  1870,  the 
legal  title  remained  in  the  State,  notwithstanding  the  completion 
of  the  road  in  May,  1871,  until  the  lands  were  conveyed  by  it  to 
Swann  and  Billnps,  as  trustees  for  the  railroad  company,  by  deed 
dated  February  8th,  1877;  and  the  statute  of  limitations  diid  not 
begin  to  run  against  said  trustees  until  that  time.    lb.  569. 

14.  Statute  of  limitations  in  favor  of  stockholders,  as  against  corporation 

or  creditors. — When  the  terms  of  subscription  bind  the  stock- 
holders of  a  private  corporation  to  pay  the  amounts  subscribed  by 
them  respectively,  'Mn  such  installments  as  may  be  called  for 
by  said  company,*'  in  addition  to  a  small  sum  in  cash  at  the  time 
of  subscription ;  and  the  corporation,  becoming  embarrassed,  ex- 
ecutes a  deed  of  assignment  for  the  benefit  of  its  creditors,  not 
having  called  in  all  the  stock  subscribed ;  the  statute  of  limita- 
tions in  favor  of  the  stockholders,  as  to  their  unpaid  subscriptions, 
against  a  trustee  appointed  and  authorized  by  a  court  of  equity 
to  collect  them,  begins  to  run,  not  from  the  date  of  the  assign- 
ment, but  from  the  time  when  the  court  makes  an  assessment 
and  call  for  them.     Lehman,  Durr  dc  Co.  v.  Glenn,  618. 

15.  When  statute  begins  to  run;  possession  under  executory  agreement  to 

convey. — When  two  persons  execute  to  each  othei  written  instru- 
ments in  the  form  of  deeds,  which  are  defective  as  conveyances 
for  the  want  of  attestation  or  acknowledgment,  each  instrument 
being  the  consideration  of  the  other,  and  possession  is  given  and 
taken  by  each,  the  statute  of  limitations  at  once  commences  to 
run,  ana,  after  the  lapse  of  ten  years,  perfect  a  title  which  will 
maintain  or  defeat  an  action  of  ejectment.  Hall  v.  Caperton, 
285. 

16.  When  action  accrues  on  note. — When  a  promissory  note,  though 

made  payable  **one  day  afer  date,"  contains  a  further  stipulation 
for  the  punctual  payment  of  interest  annually,  and  of  the  princi- 
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pal  **on  thirty  days  notice;"  a  right  of  acti9n  on  it,  for  the  prin- 
cipal, does  not  accrue  until  the  expiration  of  thirty  days  after 
demand  or  notice,  and  the  statute  of  limitations  does  not  hegin 
to  run  until  that  time.  Massie  v.  liyrd,  672. 
17.  Same;  presumption  as  to  demand  or  notice. — When  a  promissory 
note,  payable  thirty  days  after  demand  or  notice,  provides  for  the 
punctual  payment  of  interest  annually,  and  it  is  otherwise  shown 
that  long  credit  was  contemplated ;  partial  payments  being  made 
until  the  death  of  the  maker  eight  )rears  afterwards,  after  which 
the  note  was  filed  as  a  claim  against  his  estate,  and  an  action 
brought  against  his  personal  representative  more  than  ten  years 
afterwards;  heldj  that  it  would  be  presumed  that  a  demand,  put- 
ting the  statute  of  limitations  in  operation,  was  made  within  the 
time  prescribed  as  a  bar  by  the  statute  of  non-claim,  and  that 
this  presumption  was  not  overcome  by  proof  of  a  demand  in  fact 
made  after  the  expiration  of  that  time.    lb.  672. 

MANDAMUS. 

1.  To  Probate  Court;  statutory  proceedings  for  condemnation  of  riqkt  of 
way. — Since  an  appeal  lies  from  the  Probate  Court  to  the  Circuit 
Court  in  the  matter  of  proceedings  for  the  condemnation  of  a 
right  of  way  at  the  suit  of  a  railroad  company,  a  writ  of  prohi- 
bition or  mandamus  from  the  Circuit  Court  will  not  be  awarded 
to  prevent  iurther  proceedings.  Woodward  Iron  Co,  v,  Cabaniss, 
328. 

MECHANIC'S  LIEN. 

1.  Verification  of  claim. — Under  the  statute  requiring  the  claim  of  an 
original  contractor  or  material-man  to  be  verified  **by  the  oath 
of  the  claimant,  or  some  other  person  having  knowledge  of  the 
facts"  (Code,  §3022),  if  the  claimant  is  a  private  corporation, 
the  affidavit  of  one  of  its  officers,  to  the  effect  that  the  statement 
of  the  claim  **i8  true  as  to  the  best  of  his  knowledge  and  belief," 
without  more,  is  not  a  sufficient  verification.  Globe  Iron  Roofing 
<fc  Corrugating  Co.  v.  Thacher,  468. 

MORTGAGE. 

1.  Mortgage  of  personalty;  indefinite  description;  reformation  in  equity, 

A  mortgage  conveying  *  twenty  head  of  mules  'and  horses  now 
in  use  upon  my  said  plantation,*'  without  other  descriptive  or 
identifying  words,  is  void  for  uncertainty  and  indefiniteness, 
when  it  is  shown  that  the  mortgagor  in  fact  had  nearly  twice 
that  number  on  the  plantation  at  that  time ;  and  a  court  of  equity 
will  not  reform  it,  on  averment  and  proof  that  he  proposed  to 
mortgage  all  of  his  horses  and  mules,  and  represented  that  they 
were  twenty  in  number.     Comer  v.  Lehman,  Burr  <fc  Co.,  362. 

2.  Mortgage  of  crops,  *Ho  extent  of  one  hundred  bales  of  cotton." — ^A 

mortgage  conveying  **tbe  entire  crop  of  corn,  cotton,  fodder, 
cotton  seed,  and  all  other  crops  of  every  kind  or  description, 
which  may  be  made  and  grown  during  the'present  year  on  said 
lands,  to  the  extent  of  one  hundred  bales  of  cotton,  which  is  to  be  the 
first  cotton  picked,**  and  declaring  the  mortgagor  *'?nay  mortgage 
to  other  parties  any  balance  after  such  one  hundred  bales',**  the 
italicized  words  being  written,  and  the  others  part  of  a  printed 
form,  conveys  not  only  one  hundred  bales  of  cotton,  but  the 
other  crops  also  as  security  for  the  delivery  of  the  one  hundred 
bales,  or  their  value.  (McClellan,  J.  dissentinq,  held  that  it 
conveyed  only  the  one  hundred  bales  of  cotton.)    lb.  362. 

3.  Foreclosure  of  mortgage ;  extent  of  relUf  as  to  matters  cognizable  at 

law;  interest. — Under  a  bill  to  foreclose  a  mortgage  on  crops,  a 
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purchaser  with  notice  being  joined  as  a  defendant,  he  may  be  held 
responsible,  not  only  for  the  cotton  then  in  his  possession,  but 
also  for  cotton  received  and  sold  by  him  before  the  bill  was  filed, 
although  the  mortgagee  might  maintain  an  action  at  law  for  its 
conversion;  and  he  is  chargeable  with  interest  on  the  value  of 
cotton  so  sold,  although,  by  agreement  of  the  parties  to  the  cause, 
he  has  been  allowed  to  sell  the  cotton  in  possession,  giving  a  bond 
to  account  for  its  value.    lb,  362. 

4.  Verbal  mortgage, — By  statutory  provisions  now  of  force  (Code, 
^  1731),  a  mortgage  of  personal  property  is  reauired  to  be  in 
writing,  and  subscribed  by  the  mortgagor,  and  a  verbal  mort^ 
gage  has  no  validity.     Weaver  v.  Brown,  S5. 

6.  Mortgage  for  future  advances;  parol  evidence  affecting  consider cUion. 
A  mortgage  given  to  secure  payment  for  future  advances  by  the 
mortgagee,  is  a  valid  security  as  between  the  parties ;  and  when 
the  recited  consideration  is  an  indebtedness  by  promissory  note, 
oral  evidence  may  be  received  to  show  that  part  of  the  actual 
consideration  was  supplies  or  advances  to  be  afterwards  fur- 
nished, and  which  were  furnished.    Huckaba  v.  Abbott,  409. 

6.  Mortgage  on  future  crops. — A  mortgage  executed    in  November, 

1886,  conveying  the  mortgagor's  * 'entire  crop  to  be  grown  in 
the  year  1887,  on  my  own  or  any  other  land  in  said  county," 
does  not  convey  the  crop  raised  on  a  tract  of  land  which  did  not 
then  belong  to  the  mortgagor,  and  in  which  he  had  no  interest, 
though  he  afterwards  bought  it.  Paden  <$r  Co,  v.  Bellenger  & 
Balls,  575. 

7.  Mortgage  of  lands  afterwards   acquired. — A  railroad  company  may 

convey  by  mortgage  property  to  be  afterwards  acquired ;  and 
if  It  conveys  lands  to  which  it  has  only  an  equitable  title,  but 
to  which  it  afterwards  acquires  the  legal  title,  that  title  at  once 
enures  to  the  grantee,  or  mortgagee,  both  by  the  express  words 
of  the  instrument,  and  by  the  statutory  words  of  warranty,  grant, 
bargain^  sell  and  convey.    Swann  <t*  Billups  v,  Gaston,  569. 

8.  Registration  of  mortgage  as  constructive  notice;  removal  of  property 

to  anotfier  county, — A  mortgage  of  personal  property  is  required 
to  be  recorded,  not  only  in  the  county  in  which  the  mortgagor 
resides,  but  also  in  the  county  in  which  the  property  then  is ;  and 
on  its  removal  to  another  county,  the  mortgage  must  be  there  re- 
corded within  six  months  afterwards  (Code,  §§  1806-1814) ;  and 
the  fact  that  the  mortgaged  animals  (mules)  are  carried  over  and 
worked  in  the  former  county  by  day,  but  carried  back  each  night 
into  the  new  county,  does  not  dispense  with  the  necessity  for 
such  new  registration.    PoUak  v.  Davidson,  551. 

9.  Constructive  notice  of  mortgage,  as  implied  from  knowledge  of  indebt- 

edness, character  of  business,  ifcc. — Knowledge  of  the  existence  of 
a  debt,  is  not  constructive  notice  of  an  unrecorded  mortgage  given 
to  secure  it ;  nor  can  notice  of  such  unrecorded  mortgage  be  im- 
plied from  the  additional  facts,  that  the  mortgagee  was  a  mer- 
chant making  advances  to  planters,  and  that  his  house  of  busi- 
ness was  not  more  than  one  hundred  and  fiftv  yards  distant  from 
that  of  the  second  mortgagee ;  nor  are  these  facts  sufficient  to  put 
the  second  mortgagee  on  inquiry.  lb,  551. 
10.  Mortgage  by  embarrassed  debtor  to  creditor,  stipulating  for  long  time; 
validity  as  against  other  creditors.- A  mortg&ge  executed  by  an  em- 
barrassed (if  not  insolvent)  debtor,  conveying  lands  as  'security 
for  a  debt  less  than  their  value,  which  was  to  be  paid  in  nine  an- 
nual installments,  the  whole  interest  payable  annually,  and  with 
power  of  sale  on  default  in  the  payment  of  the  third  installment; 
followed  on  the  next  day  by  a  second  mortgage  on  the  property, 
to  the  mortgagor's  wife,  who  was  the  mother  of  the  first  mortga- 
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gee, — held  fraudulent  in  law,  both  as  securing  a  valuable  benefit 
to  the  mortgagor,  and  as  hindering  and  delaying  another  creditor, 
whose  debt  was  reduced  to  judgment  on  the  next  day,  of  which 
debt  the  mortgagee  had  notice,  actual  or  constructive,  having 
knowledge  of  facts  sufficient  to  put  him  on  inquiry.  McDowell  v, 
Steele,  493. 

11.  Validity  of  mortgage,  as   against    creditors;  allegations  of  fraud. 

When  a  creditor  files  a  bill  to  set  aside,  on  the  ground  of  fraud,  a 
mortgage  or  deed  of  trust  executed  by  an  insolvent  corporation, 
which  purports  to  convey  all  of  its  property  to  secure  the  pay- 
ment of  certain  interest-bearing  bonds  payable  ten  years  after 
date,  and  which  reserves  to  the  corporation  the  right  to  use  the 
property  until  foreclosure ;  alleging  that  it  was  really  given  to 
secure  an  antecedent  debt  to  two  banks,  which  had  taken  some 
of  the  bonds  as  collateral  security,  and  was  intended  to  hinder, 
delay  and  defraud  other  creditors ;  that  these  debts  were  partly 
simulated,  and  that  they  included  usurious  interest ;  these  allega- 
tions, in  connection  with  the  provisions  of  the  mortgage,  are 
sufficient  to  impeach  it,  showing  the  reservation  of  a  benefit  to 
the  debtor,  a  fraudulent  intent,  and  participation  by  the  benefici- 
aries.    Globe  Iron  Roofing  Co,  v.  Thacher,  458. 

12.  Same, — A  mortgage  executed  by  an  insolvent  debtor,  though  with 

a  fraudulent  intent  on  his  part,  for  the  benefit  of  certain  bona  fide 
creditors,  who  are  not  charged  with  knowledge  or  notice  of  such 
fraudulent  intent,  or  any  participation  therem,  will  not  be  de- 
clared fraudulent  as  against  other  creditors ;  and  this  principle  is 
not  afiected  by  the  facts,  that  the  debtor  is  an  insolvent  corpora- 
tion, and  that  the  preferred  creditors,  or  some  of  them,  are  stock- 
holders or  officers,    lb .  458. 

13.  Unrecorded  mortgage;  validity  as  against  creditors, — An  unrecorded 

mortgage,  which,  after  several  renewals,  is  at  last  recorded  within 
the  time  allowed  by  the  statute  (Code,  ^  1810-11),  is  not  void  as 
against  simple-contract  creditors,  whose  debts  were  incurred  in 
the  meantime,  unless  it  was  withheld  from  record  for  the  fraudu- 
lent purpose  of  upholding  the  credit  of  the  debtor,  or  is  otherwise 
impeached  by  proof  of  actual  or  positive  fraud  on  the  part  of  the 
mortgagee;  and  under  the  facts  of  this  case  (the  bona  fides  of  the 
secured  debt  being  admitted,  the  mortgage  conveying  not  more 
than  one  third  of  the  debtor's  property,  the  law-aay  not  being 
postponed  for  an  unreasonable  time,  and  it  not  being  shown  that 
the  mortgagee  had  notice  of  the  debtor's  insolvency),  the  charge 
of  fraud  in  fact  is  not  sustained.  Mobile  Savings  Bank  v,  McDon" 
nelly  736. 

14.  Purchase  by  mortgagee,  at  sale  under  power, — When  a  mortgage  con- 

tains an  express  provision  authorizing  the  mortgagee  to  purchase 
at  a  sale  under  the  power,  and  he  does  become  the  purchaser, 
the  mortgagor  can  not  disaffirm  the  sale,  and  be  allowed  to  re- 
deem, except  upon  the  allegation  and  proof  of  facts  which  would 
invalidate  it  if  a  third  person  had  become  the  purchaser.  Knox 
V,  Armisteady  511, 

15.  Injunction  against  sale  under  power  in  mortgage, — ^When  the  bill 

prays  an  injunction  against  a  sale  under  a  mortgage,  the  com- 
plainant having  purchased  from  the  mortgagee,  as  agent  of  the 
mortgagor  (to  whom  he  had  previously  sold  and  conveyed),  and 
allegmg  that  the  defendant  fraudulently  concealed  from  him  the 
existence  of  the  mortgage,  which  was  then  unrecorded ;  the  in- 
junction may  properly  be  retained,  notwithstanding  the  denials 
of  fraud  in  the  answer,  when  it  appears  that  the  mortgagor  and 
vendor  i@  sv  iion-reaident,  and  that  ^be  has  transferred  one  of  the 
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complainant's  notes  for  the  purchase-money,  to  an  assignee,  who 
is  asserting  a  prior  lien  on  the  land.    Harrison  v,  Yerby,  186. 

16.  Foreclosure  of  mortgage  by  trustee  of  tenant  for  life.— As  a  general 

rule,  when  a  person  holds  the  legal  title  to  property,  charged 
with  the  duty  of  accounting  for  the  rents  and  profits  to  a  tenant 
for  life,  he  is  a  trustee  to  that  extent,  and  has  no  power  to  change 
the  status  of  the  property,  except  possibly  in  extreme  cases,  sub- 
ject to  the  direction  and  approval  of  a  court  of  equity ;  yet,  where 
the  widow  and  sole  devisee  of  a  deceased  mortgagor,  and  grantor 
in  a  deed  of  trupt  in  the  nature  of  a  mortgage,  has  conveyed  all 
of  her  property  to  trustees,  with  a  life  interest  in  herself  in  the 
rents  and  profits  after  payment  of  taxes,  repairs,  &c.,  and  a  testa- 
mentary provision  in  their  favor  after  her  death,  the  trustees  may 
maintain  a  bill  to  foreclose  the  mortgage,  and  the  court  may,  if 
necessary  to  prevent  danger  from  conversion  of  the  trust  fund, 
require  proper  security  for  the  income  during  her  life.  Kyle  v. 
Perdue,  423. 

17.  Mortgage  of  property  to  be  afterwards  acquired;  executory  contract  of 

pledge. — A  verbal  agreement  between  private  bankers  and  one  of 
their  customers  who  was  engaged  in  the  business  of  buying  cotton, 
to  the  efiect  that  they  would  advance  money  to  be  used  by  him  in 
the  purchase  of  cotton ;  that  all  cotton  bought  by  him,  and  paid 
for  by  checks  on  them,  should  be  their  property,  and  they  should 
have  the  right  to  take,  hold  and  sell  the  same,  until  the  money 
advanced  for  it  had  been  repaid ;  and  that  on  their  failure  to  sell, 
the  customer  might  ship  and  sell  the  cotton,  but  shr-uld  give  them 
a  draft  for  the  proceeds,  with  bill  of  lading  attached, —-does  not 
create  a  legal  mortgage,  nor  operate  as  a  pledge  of  any  particular 
cotton,  until  it  has  been  delivered,  or  otherwise  specifically  appro- 
priated.   Bank  of  Eutaw  v.  Ala.  State  Bank,  163. 

18.  Same. — A  subsequent' agreement  between  the  parties,  after  other 

transactions  between  them,  to  the  efiect  that  the  bankers,  on 

Eaying  a  note  held  by  another  bank,  should  take  up  and  cancel  a 
ill  of  lading  for  one  hundred  bales  of  cotton,  held  by  that  bank 
as  security  for  the  debt,  and  should  hold  all  the  customer's  cotton 
then  on  hand,  which  he  had  bought  with  money  advanced  by 
them,  until  a  specified  future  day,  and,  if  not  sold  or  shipped  by 
the  customer  before  that  day,  should  have  the  right  to  take  pos- 
session, ship  and  sell  it,  applying  the  proceeds  of  sale  to  the  pay- 
ment of  the  customer's  indebtedness  to  them, — like  the  previous 
agreement,  creates  only  an  equitable  lien,  which,  coupled  with 
possession  wrongfully  taken,  can  not  defeat  an  action  by  the 
owner  of  a  superior  equitable  lien,  who  procured  the  legal  title  by 
an  indorsement  of  the  warehouse  receipts  after  such  wrongful 
possession  taken.    lb.  163. 

19.  Equitable  lien  with  possession ,  as  against  prior  lien  with  subsequent 

legal  title. — While  possession  of  personal  property  wrongfully 
taken  by  a  person  who  has  an  equitable  lien  on  it,  can  not  prevail 
against  a  prior  or  superior  equitable  lien,  coupled  with  a  legal 
title  acquired  after  the  wrongful  taking;  yet  the  title  of  the  latter 
does  not  attach,  as  against  the  former,  to  property  which  was  sub- 
stituted by  the  owner,  under  whom  each  party  claims,  for  a  part 
of  the  property  covered  by  the  lien  which  he  had  disposea  of. 
lb.  163, 

NEGLIGENCE. 
1.  Negligence  i  as  question  of  fact  or  law. — ^The  question  of  negligence, 
or  contributory  negligence,  in  any  case,  is  properly  left  to  the 
determination  of  the  jury  as  a  question  of  fact,  unless  the  evi- 
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dence  is  free  from  conflict,  and  the  inferences  to  be  drawn  from 
it  are  clear  and  certain.    L,  dcN,  Railroad  Co,  v.  Perry y  392. 

2.  Contributory   negligence    between    railroad  companies   ai  crossing. 

In  an  action  to  recover  damages  for  personal  injuries  sastained 
by  plaintiff  at  a  railroad  crossing,  the  tact  that  the  company  on 
whose  cars  he  was  travelling  was  guilty  of  contributory  negligence 
is  no  defense,  though  it  may  create  a  joint  and  several  liability. 
Geo.  Pac.  Railway  Co.  v.  Hughes,  610. 

3.  Contributory  negligence;  burden  of  proof. — Contributory  negligence, 

when  pleaded  by  itself,  is  an  admission  of  negligence  on  the  part 
of  the  defendant,  but  not  when  interposed  with  the  plea  of  not 
guilty.    L.  &  iV.  Railroad  Co.  v.  Hall,  708. 

4.  Notice  to  brakeman  of  low  bridge  overhead;  contributory  negligence. 

When  a  brakeman  is  employed  on  a  railroad  with  which  he  is 
not  familiar,  and  is  required,  in  the  performance  of  his  duties,  to 
pass  under  a  low  bridge  spanning  the  track,  which,  though  not 
high  enough  to  allow  him  to  pass  in  an  erect  position  on  top  of  a 
car,  is  yet  high  enough  to  meet  legal  requirements,  it  is  the  duty 
of  the  railroad  company  to  give  him  reasonable  notice  of  the 
danger;  but,  if,  having  been  duly  notified,  he  fails,  from  inat- 
tention, indifference,  absent-mindedness  or  forgetfulness,  to 
inform  himself  of  the  particular  facts,  or  to  take  the  necessary  steps 
to  avoid  injury — ^in  other  words,  if  he  fails  to  exercise  the  care, 
watchfulness  and  caution  which  men  of  ordinary  prudence  would 
exercise  under  the  circumstances — he  is  guilty  of  contributory 
negligence.    lb.  708. 

NEW  TRIAL. 
1.  Refusal  not  revisable. — By  the  settled  practice  of  this  court  since  its 
organization,  a  motion  for  a  new  trial  is  addressed  to  the  discre- 
tion of  the  lower  court,  and  its  refusal  is  not  revisable  by  this 
court  on  error  or  appeal.    Johnson  v.  State,  39. 

CASES  OVERRULED. 

1.  Ala,  Gr.  So.  Railroad  Co.  v.  McAlpine,  75  Ala.  113;  s.  c,  80  Ala. 

73,  explained  and  limited  by  Qeo.  Pac.  Railway  Co,  v,  Hughes, 
610. 

2.  Jones  v.   Walker,  47  Ala.  175,  overruled  by   Woodstock  Iron  Co.  v, 

Roberts,  436. 

3.  L,  &  N,  Railroad  Co.  v.  Bees,  82  Ala,  340,  explained  and  limited  by 

Geo.  Pac.  Railway  Co.  v.  Hughes,  610. 

4.  L.  <&  N.  Railroad  Co.  v.  Jones,  83  Ala.  373,  explained  and  limited  by 

Geo.  Pac.  Railv)ay  Co.  v.  Hughes,  610. 

5.  M.  <fc  G.  Railroad  Co.  v.  Caldwell,  83  Ala.  196,  explained  and  lim- 

ited by  Geo.  Pac.  Railway  Co.  v,  Hughes,  610. 

6.  Tesney  v.  State,  77  Ala.  33,  7th  head-note  held  wrong  in  Poe  v. 

State,  66. 

PARTITION. 

1.  Sale  of  lands  for  partition.— To  justify  proceedings  in  the  Probate 

Court  for  a  partition  of  lands/  or  a  sale  for  partition  (Code, 
^§  3237,  3253)  each  part  owner  must  be  interested  in  the  entire 
lands  sought  to  be  sold  or  partitioned    Hall  v.  Caperton,  285. 

2.  Stale  demands. — As  between  tenants  in  common,  a  bill  for  partition 

is  not  a  stale  demand  so  long  as  a  right  of  entry  is  not  barred. 
Stevenson  v.  Anderson,  228. 

PARTNERSHIP. 
1.  Action  by  partnership.— A  suit  maybe  maintained  in  the  name  of 
a  late  partnership,  stating  the  names  of  tlie  late  partners,  not- 
withstanding its  dissolution.     Tompkins  v.  Levy  <fc  Bro.,  264. 
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2.  Action  against  partner ^  far  debt  of  partnership. — In  an  action  against 

a  partner  individually,  the  complaint  containing  the  common 
counts  only,  a  recovery  may  be  had  on  proof  of  a  debt  against  the 
partnership.     Clark  v.  Jones  &  Co,,  474. 

3.  Action  at  law  between  partners. — At  common  law,  one  partnership 

could  not  maintain  an  action  against  another,  when  the  two  had  a 
common  partner ;  but,  under  statutory  provisions  making  part- 
nership demands  joint  and  several,  ah  action  on  a  partnership 
demand  may  be  prosecuted  against  one  of  the  partners  individ- 
ually (Code,  §  2005) ;  and  the  fact  that  the  partner  not  sued  is  also 
a  partner  in  the  plaintiff  firm,  it  seems,  is  no  defense  to  the  action. 
Alexander  Bros.  v.  King  &  Co.,  642. 

4.  Accounts  between  partners,  at  law  and  in  equity, — When  one  partner 

buys  out  his  co-partner's  interesi  in  the  partnership,  giving  his 
note  for  the  balance  of  purchase-money  not  paid  in  cash,  with  the 
understanding  that  it  was  subject  to  abatement  on  settlement  of 
the  partnership  accounts,  for  any  balance  found  in  his  favor; 
possibly  this  defense  could  not  be  made  at  law,  against  an  action 
on  the  note,  as  it  involved  a  settlement  of  the  partnership 
accounts,  and,  therefore,  the  failure  to  make  it  does  not  bar  equi- 
table relief  against  the  judgment.     Graham  v.  Gray,  446. 

5.  Same;  statute  of  limitations,  as  bar  to  suit  for  settlement, — Where  it 

appears  that  the  administrator  and  his  intestate  had  been  part- 
ners in  business,  and  the  partnership  was  dissolved  by  consent, 
but  no  settlement  of  accounts  was  had;  and  the  intestate  then 
removed  to  Georgia,  and  there  died  after  the  lapse  of  several 
years ;  the  administrator  might  have  a  settlement  of  the  partnership 
accounts  in  equity,  and  a  decree  for  any  balance  in  his  favor, 
which  would  bind  any  personal  assets  in  his  hands,  notwith- 
standing the  bar  of  the  statute  of  limitations;  but,  when  his  bill 
shows  that  he  had  no  personal  assets,  and  that  he  seeks  to  charge 
the  lands  in  the  hands  of  the  heirs,  or  the  rents  thereof,  the  stat- 
ute of  limitations  is  a  bar  to  the  suit.     Cary  v.  Simmons,  524. 

6.  Liability  of  partnership  for  act  of  partner. — A  recovery  can  not  be 

had  against  a  partnership,  for  the  conversion  of  cotton  on  which 
plaintiff  claims  an  equitable  lien,  merely  on  proof  that  one  of 
the  partners  bought  it,  not  showing  that  he  bought  it  on  part- 
nership account,  or  that  the  partnership  had  anything  to  do  with 
it.    Paden  6c  Co.  v.  Bellenger  <Sc  Ralls,  575. 

7.  Nominal  partner  testifying  as  to  transactions  with  decedent. — In  an 

action  by  a  mortgagee  against  the  widow  of  the  deceased  mort- 
gagor, payment  of  the  mortgage  debt  being  suggested  and  pleaded 
(Code,  ^§  1870,  2707),  the  plaintiff's  son,  who  was  in  his  ei^k»y- 
ment  as  clerk  when  the  mortgage  was  given,  and  held  himseiKut 
to  the  public  as  a  partner,  though  he  had  no  interest  in  the  busi- 
ness, may  testify  to  transactions  with  the  deceased  mortgagor  in 
reference  to  the  mortgage  debt,  not  being  within  the  statntoiy 
disqualification  (lb.  2765),  either  as  a  party,  or  as  interested. 

8.  Set-off  of  partnership  and  individual  demands. — In  an  action  by  an 

indorsee  against  the  drawee  of  a  bill  of  exchange,  a  demand  due 
from  the  payee  to  a  partnership  of  which  the  defendant  is  a  mem- 
ber, if  available  as  a  set-off  in  any  case,  is  not  so  available  with- 
out proof  that  the  other  partners  consented  to  such  use  of  the 
claim,  and  that  plaintiff  had  knowledge  of  their  consent ;  and 
consent  given  at  the  trial  can  not  relate  back.  Huckaba  v. 
Aboit,  409. 

PARTY-WALL. 

1.  Right  to  open  windows.— When  a  party-wall  is  erected  by  the  owners 
of  two  adjoining  lots,  they  do  not  own  it  as  tenants  in  common, 
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but  each  owns  one  half  in  severalty,  with  an  easement  in  the  other 
half ;  and  each  may  increase  the  height,  at  least,  of  his  half,  if 
not  of  the  entire  wall,  when  it  can  be  done  without  damage  to  the 
other  proprietor ;  but,  in  the  absence  of  statutory  provisions,  or 
express  agreement  between  the  parties,  neither  has  the  right  to 
make  windows  or  other  openings  in  the  wall ;  nor  is  such  right 
conferred  by  an  agreement  giving  either  one  the  right  ''to  use 
said  party-wall  free  of  expense  in  the  erection  of  any  building 
whicn  he  may  wish  to  erect  on  said  lot."  Graves  v.  Smith,  450. 
2.  Injunction  against  windows. — A  court  of  equity  will  interfere  by  in- 
junction, at  the  suit  of  one  of  the  part  owners  of  a  party -wall,  to 
prevent  the  other  from  making  windows,  or  other  openings  in  it. 
/6.460. 

PAYMENT.    See  Evidenck,  34. 
PEDDLING.    See  Criminal  Law,  65. 
PLEADING  AND  PRACTICE. 

1.  Count  construed  to  be  in  case,  and  not  in  assumpsit, — A  count  which 

claims  damages  of  the  defendant,  for  that  whereas,  plaintiff 
having  procured  a  loan  of  money  from  defendant,  and  pledged 
certain  shares  of  stock  as  collateral  security,  defendant  undertook 
and  promised,  in  consideration  thereof,  to  hold  said  stock  only 
as  collateral  security,  and  not  to  convert  the  same  to  his  own  use, 
nor  to  sell  the  same  without  notice  to  plaintiff;  but,  not  regard- 
ing said  promise  and  undertaking,  and  intending  to  injure  and  de- 
fraud plaintiff,  defendant  afterwards  converted  said  stock  to  his 
own  use,  and  sold  the  same  without  notice  to  plaintiff,  whereby 
said  shares  of  stock  were  lost  to  plaintiff,  and  he  was  damaged  as 
aforesaid, — though  informal,  is  a  good  count  in  c(Me,  and  not  in 
assumpsit.    Sharpe  v.  Nat.  Bank  of  Birmingham,  644. 

2.  Sufficiency  of  complaint. — Where  the  complaint  claims  damages  on 

account  of  personal  injuries  sustained  by  a  brakeman  in  the 
employment  of  a  railroad  company,  by  being  struck  bjj  a  bridge 
overhead  across  a  public  road,  while  on  the  top  of  a  car  in  the  dis- 
charge of  his  duties,  the  complaint  must  aver  that  the  bridge  was 
erected  or  maintained  by  the  railroad  company.  L,  d:  N,  Rail- 
road Co,  V.  Hall,  708. 

3.  Misjoinder  of  counts. — Special  counts  in  case,  claiming  damages  for 

the  breach  of  a  duty  imposed  by  a  written  contract,  can  not  be 
Joined  with  the  common  counts.     Chambers  v.  Seay,  558. 

4.  Wfien  sworn  plea  is  necessary. — In  an  action  on  a  bill  of  exchange 

by  an  indorsee  against  the  drawee,  the  indorsement  to  plaintiff, 
or  his  ownership,  not  being  denied  by  plea  verified  by  affidavit 
(Code,  §§  2676,  2770),  the  validity  of  the  transfer  can  not  be  ques- 
tioned, and  the  bill  is  admissible  as  evidence.  Manning  v.  Ma- 
roney,  563. 

5.  Bill  of  particulars,  as  waiver  of  plea  in  abatement, — The  right  to  file 

a  plea  in  abatement  is  not  waived  by  a  previous  demand  for  a  bill 
of  particulars. — Code,  §  2670.     Oates  v,  Clendenard,  734. 

6.  Misnomer. — The  variance  between  the  names  Clendenard  and  Clen- 

dinen  is  sufficient  to  support  a  plea  in  abatement  on  the  ground 
of  misnomer.  lb,  734. 
7.  Misnomer;  pleadings  as  to  — ^The  difference  between  the  names 
Munkers  and  Moncus  is  sufficient  to  support  a  plea  of  misnomer, 
when  a  demurrer  is  interposed  to  it;  if,  by  local  usage,  the 
names  have  the  same  pronunciation,  issue  should  be  taken  on 
the  plea,  or  a  replication  should  be  filed.  Munkers  v.  State,  94. 
8.  Pleading  over,  after  demurrer  sustained;  error  without  injury, —When 
the  record  shows  that,  after  demurrer  sustained  to  a  plea  or  rep- 
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lication,  the  party  had  the  full  benefit  of  the  same  matter  under 
an  amended  pleading,  the  rn ling  on  demurrer,  if  erroneous,  could 
have  worked  no  injury,  and  is  not  a  reversible  error.  Calhoun  v. 
Hannan  <k  Michael^  277. 
•0.  Summons  not  signed  by  the  clerk;  waiver  of  defect, — In  a  statutory 
action  for  the  recovery  of  personal  property  in  specie,  the  sum- 
mons not  being  signed  by  the  clerk,  though  the  indorsement  re- 
quiring the  sheriff  to  take  possession  of  the  property  was  properly 
signed ;  the  sheriff  having  taken  the  property  from  the  posses- 
sion of  the  defendant,  and  no  objection  to  the  defective  summons 
being  raised  for  four  or  five  terms  during  which  the  suit  was 

Sending,  before  a  judgment  by  default  was  taken ;  held,  that  the 
efect  in  the  summons  was  waived.    Baker  v.  Swift  &  Son,  530. 

10.  Service  of  process  as  shown  by  sheriff^  s  return;  evidence  impeaching. 

The  return  of  a  sheriff,  showing  service  of  process,  imports  veritjr, 
and  casts  on  the  party  assailing  it  the  burden  of  adducing  evi- 
dence sufl&cient  to  overcome  the  presumption  that  the  officer  did 
his  duty ;  and  on  motion  to  set  aside  the  return,  the  bill  of  excep- 
tions reciting  that 'Hhe  defendant  introduced  himself  as  a  wit- 
ness, and  his  testimony  tended  to  show  that  the  summons  and 
complaint  were  never  served  on  him,"  &c.^  and  that  **this  was 
all  the  evidence  in  the  cause,"  these  recitals  are  not  sufficient  to 
enable  this  court  to  say  that  the  lower  court  erred  in  refusing  to 
set  aside  the  return.    Paul  v.  Malone  <&  Collins,  544. 

11.  Error  'tvitJwut  injury,  in  sustaining  demurrer  to  special  plea. — ^The 

sustaining  of  a  demurrer  to  a  special  plea,  if  erroneous,  is  error 
without  injury,  when  the  same  defense  was  eoually  available  un- 
der the  general  issue,  which  was  also  pleaded.  Manning  v.  Ma- 
roney,  563. 

12.  Error   without  injury  in   ruling    on  pkadings. — ^In  an  action  of 

trover,  if  a  demurrer  to  a  special  count  in  case  is  erroneously  sus- 
tained, the  error  is  immaterial,  when  the  record  shows  that  the 
plaintiff  had  the. full  benefit  of  the  same  facts  under  the  count  in 
trover.    Oilman,  Son  <&  Co.  Jones,  691. 

13.  Sam£. — The  sustaining  of  a  demurrer  to  a  special  plea,  if  erroneous, 

is  error  without  injury,  when  the  record  shows  that  the  defendant 
had  the  full  benefit  of  the  same  defense  under  another  special 
plea.     L,  d-  N,  Railroad  Co,  v.  Hall,  709. 

14.  Error  without  injury  in  refusing  to  allow  amendment. — ^The  refusal 

to  allow  an  amendment  of  the  complaint,  by  the  addition  of 
another  count,  if  erroneous,  is  not  a  reversible  error,  when  the 
record  shows  that  the  plaintiff 's  case  was  tried  on  the  original 
complaint  precisely  as  it  would  have  been  if  the  amendment  had 
been  allowed.    Sharpe  v,  Nat,  Bank  of  Birmingham,  644. 

PLEDGE. 

1.  Pledge  of  stock  as  collateral  security;  remedies    of  pledgee. — When 

shares  of  stock  in  a  private  corporation  are  pledged  as  collateral 
security  for  a  debt,  and  default  is  made  in  the  payment  of  the 
debt  at  maturity,  the  pledgee  mav  file  a  bill  in  equity  to  fore- 
close the  pledge  by  a  sale  under  the  order  of  the  court,  or  he  may 
exercise  the  implied  power  to  sell  without  resorting  to  judicial 
proceedings ;  but,  if  he  elects  to  pursue  the  latter  remedy,  the 
sale  must  be  at  public  auction,  in  the  absence  of  a  special  agree- 
ment, and  reasonable  notice  must  be  given  to  the  pledgor ;  and 
if  he  sells  privately,  without  notice,  becoming  himself  the  pur- 
chaser, the  relation  between  him  and  the  pledgor  is  not  thereby 
dissolved.    Sharpe  v.  Nat,  Bank  of  Birmingham,  644. 

2.  Same;  ratification  of  unauthorized  sale. — If  the  pledgor,  when  notified 

ol  the  irregular  or  unauthorized  sale,  accepts  its  benefits,  giving 
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his  note  for  the  balance  of  the  debt  remaining  unpaid,  this  is 
presumptively  a  ratification  of  the  sale,  and  he  can  not  afterwards 
impeach  it ;  but,  if  he  at'ted  in  ignorance  of  the  fact  that  the 
pledgee  himself  was  the  purchaser,  and  did  not  intend  to  make 
an  absolute  and  unconditional  ratification  without  regard  to  the 
facts  attending  the  sale,  he  may  disafiirm  it  within  a  reasonable 
time  after  discovering  that  the  pledgee  was  the  purchaser.  Ih, 
644. 

3.  Pledge  of  stock  by  part-owner;  estoppel  between  pledgor  and  pledgee. 

If  a  part-owner  of  certificates  of  stock  pledges  them,  with  the 
consent  of  the  other  owner,  as  collateral  security  for  his  own 
debt,  and  they  are  converted  bv  the  pledgee,  the  pledgor  is  en- 
titled to  recover  as  if  he  were  the  sole  owner,  the  pledgee  being 
estopped  from  denying  his  absolute  ownership.    /£.  644. 

4.  Pledge  of  stock  as  collaleral  security  for  purchase-money  of  land. 

A  pledge  of  stock  in  a  private  corporation,  as  collateral  security 
for  the  purchase-money,  is  presumptively  a  waiver  of  the  vendor's 
lien ;  and  though  the  transfer  afterwards  proves  to  be  invalid,  no 
fraud  being  practiced,  this  does  not  affect  the  question  of  intended 
waiver ;  as  where  the  stock  belongs  to  the  wife,  who  is  the  pur- 
chaser, and  the  transfer  is  not  ef^tual  to  convey  her  interest. 
Jackson  v.  Stanley,  270. 

5.  Executory  contract  of  pledge, — A  verbal  agreement  between  private 

bankers  and  one  of  their  customers  who  was  engaged  in  the  busi- 
ness of  buying  cotton,  to  the  effect  that  they  would  advance 
money  to  be  used  by  him  in  the  purchase  of  cotton ;  that  all  cot- 
ton bought  by  him,  and  paid  for  by  checks  on  them,  should  be 
their  property,  and  they  should  have  the  right  to  take,  hold  and 
sell  the  same,  until  the  money  advanced  for  it  had  been  repaid : 
and  that  on  their  failure  to  sell,  the  customer  might  ship  and  sell 
the  cotton,  but  should  give  them  a  draft  for  the  proceeds,  with 
bill  of  lading  attached, — does  not  create  a  legal  mortgage,  nor 
operate  as  a  pledge  of  any  particular  cotton,  until  it  has  been 
delivered,  or  otherwise  specifically  appropriated.  Bank  of  Eutaw 
v.  Ala.  State  Bank,  163. 

6.  Same. — A  subsequent  agreement  between  the  parties,  after  other 

transactions  between  them,  to  the  effect  that  the  bankers,  on 
paying  a  note  held  by  another  bank,  should  take  up  and  cancel  a 
bill  of  lading  for  one  hundred  bales  of  cotton,  held  by  that  bank 
as  security  for  the  debt,  and  should  hold  all  the  customer's 
cotton  then  on  hand,  which  he  had  bought  with  money  advanced 
by  them,  until  a  specified  future  day,  and,  if  not  sold  or  shipped 
by  the  customer  before  that  day,  should  have  the  right  to  take 
possession,  ship  and  sell  it,  applying  the  proceeds  of  sale  to  the 
payment  of  the  customer's  indebtedness  to  them, — like  the  pre- 
vious agreement,  creates  only  an  equitable  lien,  which,  coupled 
with  possession  wrongfullv  taken,  can  not  defeat  an  action  by  the 
owner  of  a  superior  equitable  lien,  who  procured  the  legal  title  by 
an  indorsement  of  the  warehouse  receipts  after  such  wrongful 
possession  taken.    lb.  163. 

7.  Transfer  of  note  as  collateral  security;  set-off  in  equity. — When  a 

note  secured  by  mortgage  is  purchased  by  one  of  the  heirs  of  the 
deceased  mortgagor,  and  transferred  as  collateral  security  for  his 
own  debt,  and  the  transferree  files  a  bill  to  foreclose,  he  is  only 
entitled  to  recover  the  amount  of  his  debt,  with  attorney's  fees 
and  costs ;  and  the  transferror  being  indebted  to  the  estate  of  the 
mortgagor,  the  other  heirs  may  by  cross-bill  set  off  that  indebted- 
ness against  the  balance  due  on  the  mortgage  debt.  Brown  v, 
Scott,  453. 
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PRESCRIPTION.    See  Limitations,  Statute  of,  1. 

PRESUMPTIONS.    See  Evidence,  60-64. 

PROHIBITION. 
1.  To  Probate  Court, — Since  an  appeal  lies  from  the  Probate  Court  to 
the  Circuit  Court,  in  the  matter  of  proceedings  for  the  condemna- 
tion of  a  right  of  way  at  the  suit  of  a  railroad  company,  a  writ  of 
prohibition  from  the  Circuit  Court  will  not  be  awarded  to  prevent 
further  proceedings.     Woodward  Iron  Co,  v.  CabanuSf  328. 

PUBLIC  LANDS. 

1.  Receiver's  receipt  on  homestead  entry. — As  againste  mere  trespasser, 

a  receipt  given  by  the  receiver  of  a  land  office  of  the  United  States, 
for  money  paid  on  a  homestead  entry  (U.  S.  Rev.  Statutes, 
§§  2290-97),  confers  a  title  on  which  ejectment,  or  the  statutory 
action  in  the  nature  thereof,  may  be  maintained  before  the  expir- 
ation of  five  years  (Code,  §  2782) ;  and  the  defendant  can  not  be 
heard  to  allege  a  breach  of  the  conditions  on  which  the  entry  may 
be  perfected.     Case  v.  Edgeworih,  203. 

2.  Same,-- A  receipt  given  by  the  receiver  of  a  land  office  of  the  United 

States,  for  money  paid  in  full  on  a  homestead  entry  (U.  S.  Rev. 
Statutes,  §§  2290-97),  confers  a  title  which,  before  the  expiration 
of  five  years,  enables  the  possessor  to  maintain  or  defend  an 
action  as  owner.     Morison  Bros.  v.  Coleman,  665. 

3.  Congressional  grant  of  lands  in  aid  of  railroads;  title  of  State,  and 

statute  of  limitations  against, — Under  the  acts  of  Congress  grant- 
ing lands  to  the  State  of  Alabama  in  aid  of  certain  railroads 
(11  U.  S.  Stat,  at  large,  p.  17;  16  lb,  45),  as  heretofore  construed, 
the  legal  title  to  the  lands  granted  at  once  vested  in  the  State, 
for  the  use  and  benefit  of  the  designated  railroad  companies ;  and 
it  continued  in  the  State,  except  as  to  the  lands  sold  during  the 
construction  of  the  road  in  continous  sections  of  twenty  miles, 
until  the  construction  of  the  road  was  completed ;  and  while  the 
title  thus  continued  in  the  State,  the  statute  of  limitations  did  not 
begin  to  run  in  favor  of  an  adverse  possessor  under  color  of  title. 
Swann  d:  Billups  v,  Qaston^  569. 

4.  Same;  lands  allotted  to  A  labama  &  Chattanooga  Railroad  Company; 

statute  oflimitaiions  against  trustees. — The  lands  allotted  to  the  two 
railroad  companies  which  were  consolidated  into  the  Alabama 
&  Chattanooga  Railroad  Company  having  been  conveyed  by  it  to 
the  State,  before  the  completion  of  the  road,  by  mortgage  dated 
March  2d,  1870,  the  legal  title  remained  in  the  State,  notwith- 
standing the  completion  of  the  road  in  May,  1871,  until  the  lands 
were  conveyed  by  it  to  Swann  &  Billups,  as  trustees  for  the  rail- 
road company,  by  deed  dated  February  8th,  1877 ;  and  the  statute 
of  limitations  did  not  begin  to  run  against  said  trustees  until  that 
time.    lb,  569. 

RAILROADS. 

1.  Corporate  existence  of  railroad   company  under  provisions  of  char- 

ter, — Where  the  corporate  existence  of  a  railroad  company  is,  by 
its  orig^inal  charter,  limited  to  fifty  years,  but,  by  an  amendatory 
act,  it  is  provided  that,  at  the  expiration  of  each  subsequent  term 
of  ten  years,  the  State  shall  have  the  right,  at  its  election,  to  take 
all  the  property  of  the  company  at  the  par  value  of  its  stock,  and, 
if  this  election  is  not  made  within  twelve  months,  then  the  char- 
ter of  the  company  shall  be  continued  for  another  term  of  ten 
years;  the  corporation  has  a  capacity  of  perpetual  existence, 
unless  the  election  to  purchase  is  exercised  oy  the  State.  Davis 
V,  M,  &  C,  Railroad  Co.,  633. 

2.  Conveyance  to  railroad  company,  for  right  of  way, — A  conveyance 
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of  a  strip  of  land  to  a  railroad  company,  ''for  the  term  of  fifty 
years,  and  so  long  thereafter  as  its  charter  shall  continae,"  when 
the  company  has  the  capacity  of  perpetual  existence,  on  default 
by  the  State  to  exercise  a  right  of  election  to  purchase  its  prop- 
erty, and  also  has  power  to  condemn  lands  for  a  right  of  way 
under  a  writ  of  ad  quod  damnum^  conveys  the  same  interest  and 
estate  that  would  have  been  acquired  by  a  judgment  of  condem- 
nation under  such  writ.    76.  633. 

3.  Condemnation  of  right  of  way  by  railroad  company;  nature  of  es- 

tate acquired;  transfer  to  another  corporation  — A  judgment  con- 
demning lands  for  a  right  of  way^  uader  a4  quod  damnum  pro- 
ceedings at  the  suit  of  a  railroad  companjr,  vests  in  the  company 
an  estate  and  interest  oommensurate  with  its  corporate  exist- 
ence; and  this  estate  passes  to  purchasers  at  a  sale  under  a 
mortgage  exoeuted  by  the  company,  who  are  afterwards  incor- 
porated fi8  a  railroad  company,  or  to  another  corporation,  its  as- 
aignee,  so  long  as  the  contemplated  use  of  the  right  of  way  is 
continued.    lb.  633. 

4.  Statutory  proceedings  for  condemnation  of  right  of  way;  appeal  and 

trial  by  jury. — Under  statutory  provisions  authorizing  the  con- 
demnation of  a  right  of  way  by  railroad  corporations  (Code, 
§  3210;  Sess.  Acts  1889,  p.  112),  the  jur^  of  appraisers  may  con- 
sist of  only  six  men,  and  no  appeal  is  given  to  a  court  of  which 
a  trial  by  jury  is  a  constituent  part ;  yet,  under  the  general  stat- 
ute regulating  appeals  from  the  Probate  Court  (Code,  §  3640), 
construed  in  connection  with  the  constitutional  provision  which 
secures  an  appeal  from  "any  preliminary  assessment  of  dam- 
ages," and  gives  a  right  of  trial  by  jury,  '*as  to  the  amount  of 
damages,  in  all  cases  of  appeal,''  an  appeal  lies  from  the  Pro- 
bate to  the  Circuit  Court,  and  a  jury  of  twelve  men  may  be  there 
impanelled  to  assess  the  damages.  Woodward  Iron  Co,  v.  Caba- 
nisSf  328. 
6.  Condemnation  of  right  of  way  of  railroad  corporation ;  interference 
with  franchise  of  older  corporation;  jurisdiction  of  Probate  Court, 
Under  statutory  provisions  authonzing  and  regulating  proceed- 
ings for  the  condemnation  of  a  right  of  waj  by  railroad  corpora- 
tions (Code,  $§  1580-82,  3207-18),  construed  in  connection  with 
the  constitutional  provision  pertaining  to  the  exercise  of  the 
right  of  eminent  domain  (Art.  I,  §  24),  a  railroad  corporation 
organized  under  tlie  general  statutes,  without  a  special  legislative 
charter,  may  institute  such  proceedings  for  the  purpose  of  condem- 
ning a  part  of  the  right  of  way  of  an  older  corporation,  and  the  Pro- 
bate Court  has  jurisdiction  to  make  an  order  of  condemnation; 
but  the  right  of  condemnation  in  such  case,  and  the  jurisdiction 
of  the  court,  are  subject  to  the  limitations  hereinafter  stated. 
if.  <&,  G.  Railroad  Co,  v,  Ala.  Midland  Railroad  Co,,  601. 

6.  Same;  limitations  on  right  of  condemnation. — ^Under  such  statutory 

proceedings,  the  right  of  condemnation  does  not  authorize  an  un- 
necessary interference  with  the  free  exercise  of  the  fn^nchise  of 
the  older  corporation,  nor  extend  to  that  part  of  its  right  of  way 
which  is  in  actual  use,  and  the  use  of  which  is  reasonably  neces- 
sary to  the  safe  and  proper  management  of  its  business — not 
merely  used  to  prevent  another  corporation  from  condemning  it ; 
and  a  reasonably  necessity  must  be  shown  for  the  condemnation 
of  any  other  part.    lb.  501. 

7.  Same;  reasonable  necessity  as  determined  by  practicability  of  another 

route,  cost,  etc. — A  necessity,  such  as  authorizes  one  railroad  cor- 
poration to  condemn  a  part  of  the  right  of  way  of  another,  does 
not  mean  an  absolute  and  unconditional  necessity  as  determined 
by  physical  causes,  but  a  reasonable  necessity  under  the  circum- 
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stances  of  the  particular  case,  dependent  upon  the  practicability 
of  another  route,  considered  in  connection  with  the  relative  cost 
to  one  and  probable  injury  to  the  other ;  and  the  right  of  condem- 
nation is  not  made  out,  unless  the  petitioning  company  shows 
that  the  cost  of  acquiring  and  constructing  its  road  on  any  other 
route  clearly  outweighs  the  consequent  damage  whioh  may  result 
to  the  older  company,  not  including  the  question  of  competition 
for  th")  business  of  a  manufacturing  (or  other  large)  establish- 
ment on  the  line  of  the  proposed  route.    lb.  501. 

8.  Statutory  proceedings  for  condemnation  of  right  of  way  between  rail- 

road companies;  injunction  against. — A  court  of  equity  will  not 
interfere  by  injunction,  at  the  suit  of  one  railroad  company,  to 
prevent  or  restrain  statutor>[  proceedings  by  another  for  the  con- 
demnation of  a  part  of  its  right  of  way,  pending  an  appeal  from 
the  judgment  of  condemnation ;  since  the  appeal  is  an  adequate 
remedy  for  the  correction  of  errors  and  irregularities  in  the  pro- 
ceedings, if  only  irregular  and  erroneous,  and  the  defendant  is  a 
trespasser  if  they  are  void ;  and  the  prosecution  of  the  work  by 
the  defendant  pending  the  appeal,  having  paid  the  assessed  dam- 
ages into  court,  does  not  aad  equity  to  the  bill.  M,  <fc  G,  Rail- 
road Co.  V.  Ala,  Midland  Railroad  Co.,  620. 

9.  Same;  payment    of  assessed  damages  into  court,  —  Under  former 

statutory  provisions,  the  petitioning  railroad  company,  on  paying 
into  court  the  assessed  damages,  or  condemnation  money,  was 
authorized  to  proceed  with  its  work  pending  on  appeal  from  the 
judgment  of  condemnation  (Code,  1876,  §  3593) ;  but  this  statu- 
tory provision  is  not  now  of  force,  and  the  payment  of  money 
into  court,  pending  the  appeal,  is  not  authorized,  and  has  no 
effect  on  the  rights  of  the  parties.    Jb.  520. 

10.  Same;  how  far  one  railroad  company  may  condemn  part  of  another*  s 

right  of  way, — Under  statutory  proceedings  for  the  condemnation 
of  a  right  of  way  by  a  railroad  company  (Code,  ^§  3207-18),  a 
part  of  the  road-bed  of  another  railroad  can  not  be  condemned, 
including  a  sufficient  space  on  each  side  for  the  safe  passage  of 
trains;  but  the  road-bed  does  not  include  all  the  space  covered 
by  necessary  embankments  and  excavations.    2b,  520. 

11.  Contributory  negligence  between  railroad  companies  at  crossing, — In 

an  action  to  recover  damages  for  personal  injuries  sustained  by 
plaintiff  at  a  railroad  crossing,  the  fact  that  the  company  on  whose 
cars  he  was  travelling  was  guilty  of  contributory  negligence  is 
no  defense,  though  it  may  create  a  joint  and  several  liability. 
Geo.  Pac,  Railway  Co.  v,  Hughes,  610. 

12.  Statutory  liability  of  railroad  companies,  jor  injuries  to  persons  or 

property;  burden  of  proof. — Under  statutory  provisions  now  of 
force  (Code,  §§  1144-1147,  note),  whether  the  action  is  for  injuries 
to  person  or  stock,  the  onus  is  on  the  railroad  company  to  acquit 
itself  of  negligence,  by  showing  (1)  a  compliance  with  the  statu- 
tory requisitions  as  to  blowing  the  whit^tle  and  ringing  the  beli, 
or  (2)  that  such  compliance  could  not  have  averted  the  injury; 
but  this  statutory  rule  does  not  extend  to  a  case  where  the  in- 
juries are  caused  by  a  neglect  of  other  duties  at  a  crossing  of  two 
railroads,  resulting  in  a  collision  whereby  plaintiff,  a  passenger, 
was  injured.    lb.  610. 

13.  Same;   cases   explained    and    limited.  —  In    the    following    cases, 

"presenting  questions  arising  under  section  1144  (Code  of  1886), 
the  decisions  were  correct  on  the  points  presented,  but  the  prin- 
ciple was  stated  too  broadly,  and  is  liable  to  mislead :''  A,  G,  S. 
Railroad  Co,  v,  McAlpitie,  75  Ala.  113;  s.  c,  80  Ala.  73;  L.  &  N, 
Ala,  Railroad  Co,  v.  Bees,  82  Ala.  340;  M.  <fc  G.  Railroad  Co,  v. 
CMwellf  83  Ala.  196 ;  and  in  L*  <Sc  N,  Railroad  Co,  v,    Jones, 
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83  Ala.  373,  "the  principle  stated  was  scarcely  called  for,  and  is 
not  correct  when  applied  to  the  class  of  injuries  there  com' 
plained  of."    Ih,  610. 

14.  Railroad    bridges  across  public  road  — In  the   constrnction  of    a 

bridge  across  a  public  road,  it  is  the  duty  of  a  railroad  company  to 
place  the  structure  at  such  an  elevation  that  trains  can  safely 
pass  under  it  with  their  customary  employes ;  yet  it  may  be 
placed  below  the  line  of  absolute  safety,  when  inequality  of  sur- 
face, or  other  hindrance,  occurring  naturally,  or  in  the  proper 
construction  or  grade  of  the  railroad  track,  renders  such  eleva- 
tion impossible,  or  would  greatly  incommode  the  public  in  the 
use  of  the  bridge,  or  unduly  increase  the  expense  to  the  railroad 
company;  but  in  no  case  is  it  permissible  to  erect  the  bridge 
at  an  elevation  so  low  that  brakemen,  while  in  the  discharge  of 
their  duties  on  the  top  of  a  car,  can  not  avoid  danger  by  bending 
or  stooping.     L.  4&  N.  Railroad  Co,  v.' Hall,  708. 

15.  Same;   statutory  regulations  as  to  blowing  whistle  or  ringing  bell. 

The  statutory  provision  requiring  the  conductor  or  engmeer  of  a 
moving  locomotive  or  train  of  cars,  on  approaching  a  public  road 
crossing,  to  blow  the  whistle  or  ring  the  bell  (Code,  §  1144),  is 
intended  for  the  protection  of  persons  who  are  approaching  or 
crossing  the  track  of  the  road,  and  has  no  application  to  a  case 
in  which  a  brakeman  sues  for  personal  injuries,  caused  by  his 
being  struck  by  the  bridge  overhead  while  on  top  of  one  of  the 
cars.     lb.  708. 

16.  Appliances  and  warning  signals  for  protection  of  employes, — In  the 

use  of  appliances  or  instrumentalities  for  the  protection  of  its  em- 

Eloyes,  when  approaching  a  public  road  crossing  spanned  by  a 
ridge  overhean,  such  as  ''whipping  straps,"  a  cautionary  light 
on  the  bridge,  &c.,  the  duty  and  liability  of  a  railroad  company 
are  determined  by  utility  and  the  usage  and  custom  of  well-regu- 
lated railroads ;  if  many  railroads  abstain  from  their  use,  the  fail- 
ure to  use  them  is  not  negligence ;  and  their  use  by  a  majority  of 
railroads  does  not  require  all  railroads  to  use  them,  nor  impute 
negligence  on  account  of  the  failure  to  use  them.    lb.  708. 

17.  Notice  to  brakeman  of  low  bridge  overhead;  contributory  negligence. 

When  a  brakeman  is  employed  on  a  railroad  with  which  he  is  not 
familiar,  and  is  required,  in  the  performance  of  his  duties,  to  pass 
under  a  low  bridge  spanninj;  the  track,  which,  though  not  high 
enough  to  allow  him  to  pass  in  an  erect  position  on  top  of  a  car, 
is  yet  high  enough  to  meet  legal  requirements,  it  is  the  duty  of 
the  railroad  company  to  give  him  reasonable  notice  of  the  dan- 
ger; but,  if,  having  "been  duly  notified,  he  fails,  from  inattention, 
indifference,  absent-mindedness  or  forgetful ness,  to  inform  him- 
self of  the  particular  facts,  or  to  take  the  necessary  steps  to  avoid 
injury — in  other  words,  if  he  fails  to  exercise  the  care,  watchful- 
ness and  caution  which  men  of  ordinary  prudence  would  exer- 
cise under  the  circumstances — he  is  guilty  of  contributory  negli- 
gence,   lb.  708. 

18.  Expert  testimony  as  to  railroad  appliances. — ^The  superintendent  of 

a  railroad,  who  has  been  employed  on  railroads  for  nearly  twenty 
years,  as  fireman,  brakeman,  baggage-master,  yard-master,  and 
train-master,  may  give  his  opinion  as  an  expert  as  to  the  value 
and  usefulness  of  ** whipping-straps,"  or  ropes  pendent  from 
above,  as  cautionary  signals  to  brakemen  when  the  train  is  ap- 

E roach ing  a  low  bridge  or  tunnel  overhead ;  but  ho  can  not  give 
is  opinion  as  to  the  prudent  management  of  the  defendant's 
railroad.    lb.  708. 

19.  Sufficiency  of  complaint. — Where  the  complaint  claims  damages  on 

account  of  personal  injuries  sustained  by  a  brakeman  in  the  em- 
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ployment  of  a  railroad  company ,  by  being  struck  by  a  bridge 
overhead  across  a  public  road,  whiie  on  the  top  of  a  car  in  the 
discharge  of  his  duties,  the  complaint  must  aver  that  the  bridge 
was  erected  or  maintained  by  the  railroad  company.     lb.  708. 

20.  Congressional  grant  of  lands  in  aid  of  railroads;  title  of  State,  and 

statute  of  limitations  against, — Under  the  acts  of  Congress  grant* 
ing  lands  to  the  State  of  Alabama  in  aid  of  certain  railroads 
(11  CT.  S.  Stat,  at  lar^e,  p.  17;  16  76.  45),  as  heretofore  construed, 
the  legal  title  to  the  lanas  granted  at  once  vested  in  the  State,  for 
the  use  and  benefit  of  the  designated  railroad  companies ;  and  it 
continued  in  the  State,  except  as  to  the  lands  sold  during  the  con- 
struction of  the  road  in  continuous  sections  of  twenty  miles,  until 
the  construction  of  the  road  was  completed ;  and  while  the  title 
thus  continued  in  the  State,  the  statute  of  limitations  did  not 
begin  to  run  in  favor  of  an  adverse  possessor  under  color  of  title. 
Swann  &  Billups  v.  Gaston,  569. 

21.  Same;  lands  allotted  to  Alabama  <&  Chattanooga  Railroad  Company; 

statute  of  limitations  against  trustees. — ^The  lands  allotted  to  the 
two  railroad  companies  which  were  consolidated  into  the  Alabama 
&  Chattanooga  Railroad  Company  having  been  conveyed  by  it  to 
the  State,  before  the  completion  of  the  road,  by  mortgage  dated 
March  2d,  1870,  the  legal  title  remained  in  the  State,  notwith- 
stan(Ung  the  completion  of  the  road  in  May,  1871,  until  the  lands 
were  conveyed  by  it  to  Swann  and  Billups,  as  trustees  for  the 
railroad  conipany,  by  deed  dated  February,  8th,  1877;  and  the 
statute  of  limitations  did  not  begin  to  run  against  the  trustees 
until  that  time.    lb,  569. 

RAPE,    See  Criminal  Law,  70-73. 

RECEIVER.    See  Chancery,  26-28. 

REDEMPTION  OF  REAL  ESTATE. 

1.  Who  may  redeem;  widow  of  deceased  mortgagor, — Under  statutory 

provisions  giving  and  regulating  the  right  to  redeem  lands  sold 
under  execution,  or  power  of  sale  in  a  mortgage  (Code,  ^§  1879, 
1888,  1891),  the  right  is  not  conferred  upon  the  widow  of  a  de- 
ceased mortgagor,  who  joined  with  her  husband  in  a  mortgage  of 
the  homestead,  under  which  the  land  was  sold  after  his  death : 
although  his  estate  was  insolvent  at  the  time  of  his  death,  and 
was  so  declared  after  the  foreclosure  of  the  mortgage  by  sale 
under  the  power,  and  the  premises  were  afterwards  set  apart  to 
her  as  her  homestead,  subject  to  the  mortgage  incumbrance. 
Walden  v,  Speigner,  ;S79. 

2.  Who  may   redeem  as   judgment  creditor, — A     judgment  rendered 

against  a  debtor  while  living,  which  is  not  presented  as  a  claim 
against  his  insolvent  estate  within  the  time  allowed  by  law  (Code, 
§  2238),  is  forever  barred  as  a  debt  against  the  estate;  and  the 
plaintiff  therein,  or  his  assignee,  can  not  claim,  as  a  judgment 
creditor  (/&.  §  1883),  the  right  to  redeem  lands  sold  under  a  mort- 
gage executed  by  the  debtor  while  living.  Walden  v,  Speigner, 
390. 

3.  Redemption  by  judgment  debtor;  surrender  of  possession  on  demand. 

On  bill  to  redeeni  by  the  judgment  debtor  (Code,  §J  1879-81),  if  it 
appears  that  he  had  rented  out  the  land  to  a  tenant,  who  quit  the 
possession  before  the  sale,  and  that  the  purchaser  entered,  within 
ten  days,  without  demand,  and  without  objection,  this  shows  a 
substantial  surrender  of  possession  within  ten  days  after  the 
sale.  Aycock  v,  Adler,  190. 
4.  Sctme;  outstandina  title  acquired  by  purchaser,  or  sub-purchaser. — Oij 
bill  to  redeem  by  a  judgment  debtor,  showing  a  substantial  corn- 
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pliance  with  statutory  requisitions,  neither  the  purchaser,  nor  a 
sub-purchaser  under  him,  can  attack  the  validity  of  the  debtor's 
original  title,  or  set  up,  by  cross-bill,  a  title  subsequently  acquired 
from  a  third  person.    lb.  190. 

SET-OFF. 

1.  Sel'Off  against  commercial  paper, — By  express  statutory  provision 

(Code,  §2684;,  a  bill  of  exchange,  or  other  commercial  paper, 
negotiated  for  value  before  maturity,  is  not  subject  to  set-off. 
Manning  v,  Maroney^  563. 

2.  Set-off  against  note.— A.  demand  against  an  intermediate  holder  of 

a  promissory  note  is  not  available  as  a  set-off  to  the  maker,  either 
at  law  or  in  equity,  unless  founded  on  an  agreement  supported  by 
a  new  consideration,  in  pursuance  of  which  the  intermediate 
holder  procured  it,  or  which  was  entered  into  by  the  parties 
while  it  was  in  his  hands ;  and  this  rule  applies  to  a  non-com- 
mercial nf  te  transferred  after  maturity.    Brown  v.  Scott^  453. 

3.  Set-off  in  equity. — When  a  note  secured  by  mortgage  is  purchased 

by  one  of  the  heirs  of  the  deceased  mortgagor,  and  transferred 
as  collateral  security  for  his  own  debt,  and  the  transferree  files  a 
bill  to  foreclose,  he  is  only  entitled  to  recover  the  amount  of  his 
debt,  with  attorney's  fees  and  costs;  and  the  transferror  being 
indebted  to  the  estate  of  the  mortgagor,  the  other  heirs  may  by 
cross-bill  &et  off  that  indebtedness  against  the  balance  due  on  the 
mortgage  debt.    lb.  453. 

4.  Set-off  against  vendor's  lien. — In  a  suit  to  enforce  a  vendor'  lien  on 

land,  the  defendant  may  set  off  any  legal  demands  existing  in  his 
favor,  against  the  complainant,  at  the  institution  of  the  suit,  on 
which  he  might  maintain  an  action  of  debt  or  indebitatus  assump- 
sit in  his  own  name.     Weaver  v.  Brown,  533. 

5.  Same;  conclusiveness  of  judgment. —  The  complainant  having  ob- 

tained a  judgment  on  the  note  for  the  unpaid  ptirchase-money, 
before  filing  a  bill  to  enforce  his  lien  on  the  land,  the  defendant 
is  not  precluded  from  setting  off  a  cross  demand  which  would 
have  been  available  as  a  set-off  in  the  action  at  law,  but  which 
was  not  introduced  in  that  suit.    lb.  533. 

6.  Set-off  of  partnership  and  individual  demands. — In  an  action  by  an 

indorsee  against  the  drawee  of  a  hill  of  exchange,  a  demand  due 
from  the  payee  to  a  partnership  of  which  the  defendant  is  a  mem- 
ber, if  available  as  a  set-off  in  any  case,  is  not  so  available  with- 
out proof  that  the  other  partners  consented  to  such  use  of  the 
claim,  and  that  plaintiff  had  knowledge  of  their  consent ;  and 
consent  given  at  the  trial  can  not  relate  back.  Huckaba  v. 
Abbott,  409. 

SUSTITUTION  OF  LOST  RECORDS. 

1.  Amendment  by  striking  out  part  of  papers, — On  motion  to  substitute 

a  judgment,  the  record  of  which  has  been  lost  or  destroyed,  an 
amendment  may  be  allowed  striking  out  the  summons  and  com- 
plaint as  a  part  of  the  papers  to  be  substituted .    Peddy  v.  Street,  299. 

2.  Defense  against  substitution. — On  motion  to  substtiute  the    record 

of  a  iudgment  which  has  been  lost  or  destroyed,  the  copy  pro- 
posed to  be  substituted  recitin?  the  service  of  process  on  the  de- 
fendant, he  may  controvert  the  correctness  of  the  copy  in  this 
particular,  but  not  the  recitals  of  the  original  judgment  as  to  the 
service  of  process  on  him.  lb.  299. 
SURETIES. 
1.  Discharge  of  surety,  by  alteration  of  contract. — A  surety  has  the 
ris;ht  to  stand  upon  the  very  terms  of  his  contract,  .'and  he  is 
discharged  by  any  alteration  made  without  his  consent,  whether 
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he  is  thereby  injured  or  not,  and  even  though  it  appears  to  be  to 
his  advantage,  as  by  the  addition  of  another  as  co-obligor ;  but 
alterations  in  the  writing  by  a  third  person,  who  was  not  a  party 
to  it,  can  not  change  its  legal  operation  and  effect,  and  do  not 
discharge  the  surety.    Anderson  v.  Bellenger  <jt  Ralls,  334. 

2.  Same;  alieraiion  of  statutory  claim  bond,  by  adding  name  ojf  another 

surety  as  co-obligor, — After  a  statutory  claim  bond,  having  been 
signed  by  the  principal  obligor  and  two  sureties,  has  been  accepted 
and  approved  by  the  sherifl^  it  is  his  duty  to  return  it  at  once  to  the 
court  from  which  the  process  issued,  and  he  has  no  authority, 
though  retaining  possession  of  the  bond,  to  induce  or  accept  the 
subsequent  signature  of  a  third  person  as  surety ;  and  such  signa- 
ture and  acceptance  being  unauthorized,  the  liability  of  the  orig- 
inal sureties  is  not  thereby  discharged  or  affected.    Jb.  334. 

3.  Signature  to  bond  procured  by  fraud  or  mistake. — In  an  action  on  a 

statutory  claim  bond,  it  is  a  good  plea  by  one  of  the  sureties, 
that  he  was  fraudulently  induced  by  the  sheriff  to  sign  it  after  it 
had  been  accepted  and  approved  with  the  signatures  of  the  other 
two  sureties  only,  and  that  he  signed  it  under  a  mistake  of  fact 
induced  by  the  misrepresentations  of  the  sheriff.    lb.  334, 

TAXES. 

1.  Action  ctgainst  agent  of  foreign  corporation,  for  taxes. — ^To  sustain  an 

action  against  the  agent  of  a  foreign  corporation  engaged  in  the 
business  of  lending  money  on  mortgages,  for  taxes  assessed  on 
the  gross  receipts  of  its  business,  a  valid  assessment  must  be 
shown,  as  claimed,  against  that  particular  corporation.  State  v, 
Sloss,  119. 

2.  Assessment  of  taxes  against  foreign  corporation. — An  assessment  of 

taxes  against  a  foreign  corporation,  in  these  words:  **Valueof 
personal  property,  less  exemptions.  $15,200;  State  tax,  $91.20; 
county  tax  $76.00;  total  tax,  $167.20,'^  does  not  show  an  assess- 
ment of  two  per  cent,  on  the  gross  receipts  of  the  corporation 
from  the  business  in  this  State,  and  will  not  support  an  action 
against  its  agent  to  recover  such  assessment  on  receipts.    lb,  119. 

TENANTS  IN  COMMON. 

1.  Tenancy  in  common  in  crops,  between  owner  of  land  and  agricultural 

laborer. — Under  a  contract  between  the  owner  of  land  and  an  ag- 
ricultural laborer,  by  which  the  former  agrees  to  furnish  the 
lands  and  necessary  teams,  and  the  latter  the  labor,  the  crops  to 
be  divided  equally  between  them,  the  parties  are  tenants  in 
common  of  the  crop  until  .divided;  though  the  statute  (Code, 
^  3065)  gives  the  laborer  a  lien,  and  process  of  attachment  to  en- 
force it.     Adams  v.  State,  89. 

2.  Adverse  possession  between. — Actual  possession,  such  as  the  land 

reasonaoly  admits  of,  is  an  essential  element  of  adverse  posses- 
sion ;  an  entry  by  two  tenants  in  common,  surveying  and  laying 
the  land  out  in  lots,  without  moi*e,  does  not  constitute  such  actual 
possession ;  and  a  sale  and  conveyance  of  one  or  more  of  the 
lots  by  one  of  them,  after  the  lapse  of  ten  years,  does  not,  as 
against  the  other,  establish  an  adverse  possession  of  the  other 
portions  of  the  land.    Stevenson  v.  Anderson,  228. 

3.  Statute  of  limitations  in  favor  of  purchaser,  as  against  tenant  in  com- 

mon of  vendor. — The  statute  of  limitations  is  not  a  bar,  as  against 
one  tenant  in  common,  in  favor  of  a  purchaser  from  the  other,  un- 
less ten  years  have  elapsed  since  his  purchase,  or  unless  he  can 
claim  the  benefit  of  adverse  possession  by  his  vendor.    lb*  228. 

TRESPASS.    See  Cbiminal  Law,  85. 
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TRUSTS.    See  Chancery,  43-46. 
VENDOR  AND  PURCHASER. 

1.  Sale  of  goods;  when  title  passes.^X  sale  of  goods,  on  the  condition 

that  the  price  is  to  be  paid  on  receipt  of  an  invoice,  is  a  sale  for 
cash ;  and  no  title  passes  to  the  purchaser  until  the  price  is  paid. 
Harmon  v.  Goetter,  Weil  <&  Co  ,  325. 

2.  Evidence  as  to  delivery  and  reception  of  invoice, — Where  the  seller 

seeks  to  recover  the  goods  from  a  suo-  purchaser,  the  price  being 
p^able  on  delivery  of  an  invoice,  it  is  competent  for  the  plain- 
tin  to  prove  the  sending  and  the  reception  of  the  invoice,  as 
showing  performance  on  his  part,  and  that  the  purchase-money 
was  due.    lb.  325. 

3.  Vendor* s  lien;  priority  as  between  subpurchasers. — As  a  general  rule, 

in  enforcing  a  lien  or  incumbrance  on  land,  which  has  been  sold 
and  conveyed  in  parcels  to  different  persons,  a  court  of  equity 
pursues  the  inverse  order  of  alienation,  first  subjecting  the  unsold 
portions  remaining  in  the  hands  of  the  incumbrancer;  but  the 
principle  extends  onlv  to  sub-purchasers  with  covenants  of  war- 
ranty, and  is  never  allowed  to  work  injustice,  being  subject  to 
modification  by  particular  facts  and  circumstances  affecting  the 
rights  and  equities  of  the  several  purchasers  as  between  them- 
selves.   AderhoU  v,  Henry,  415. 

4.  Same;  case  at  bar. — In  this  case,  a  bill  was  filed  to  enforce  a  ven- 

dor's lien  on  land,  after  the  death  of  the  purchaser,  who  had  sold 
and  conveyed  some  portions  of  it,  with  covenants  of  warranty,  to 
different  persons,  charged  some  parcels  with  the  payment  of 
debts,  and  devised  the  residue  to  his  children ;  and  the  executor 
having  sold  the  parcels  charged  with  the  payment  of  debts,  a 

Eurchaser  of  two  lots  or  parcels  paid  the  purchase-money  for  one, 
ut  failed  to  pay  for  the  other,  which  was  afterwards  resold  un- 
der a  decree  enforcing  the  vendor's  lien  of  the  executor,  for  less 
than  the  amount  of  the  decree ;  and  the  purchaser  at  the  resale 
having  afterwards  bought  the  decree  in  tne  original  suit,  and  at- 
tempted to  subject  the  other  portions  of  the  land  to  its  satisfac- 
tion, it  was  held — 1st,  that  the  lot  bought  and  paid  for  at  the  sale 
by  the  executor  must  be  first  subjected,  because  its  owner  was 
primarily  liable  for  the  unpaid  purchase- money  of  the  other  lot; 
2d,  that  the  purchaser  at  the  resale  was  not  entitled  to  claim  ex- 
emption from  liability,  but  stood  on  an  eouality  with  the  several 
devisees,  and  must  each  contribute  ratably  to  the  discharge  of 
the  common  burden ;  and,  3d,  that  each  portion  should  be  esti- 
mated at  its  present  value,  including  improvements  erected  by 
the  owner.    lb,  415. 

5.  Vendor's  lien;  when  legal  title  is  or  is  not  retained;  sale  of  real  and 

personal  property  in  gross. — A  vendor's  lien,  after  he  has  con- 
veyed the  legal  title,  is  a  mere  creation  of  equity,  while  it  is  a  lien 
by  contract  so  long  as  he  retains  the  legal  title ;  but,  while  the 
presumption  is  that  he  retains  the  legal  title  as  security  for  the 
purchase-money,  that  presumption  may  be  repelled  by  the  terms 
and  character  of  the  contract,  or  by  the  circumstances ;  and  when 
there  is  a  sale  of  real  and  personal  property  for  a  sum  in  gross, 
no  data  being  furnished  by  which  the  separate  value  of  the  land 
can  be  ascertained,  it  is  immaterial  whether  a  conveyance  was 
or  was  not  executed — a  vendor's  lien  is  not  retained,  and  it  does 
not  arise  by  operation  of  law.    Sykes  v.  Betts,  537. 

6.  Same;  contract  for  division  of  decedenVs  estate. — Under  a  written 

agreement  between  two  married  sisters,  their  husbands  uniting 
with  them,  for  a  'distribution  and  final  settlement  of  the  estate' 
of  their  deceased  father,  by  which  it  is  stipulated  that  one  is  to 
take  certain  lands,  and  pay  the  other  $500,  while  the  second  is  to 
64 
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take  certain  other  lands,  with  all  the  pergonal  property,  pay  all 
the  dehts,  and  save  the  firat  harmless  against  them ;  no  words  of 
conveyance  heing  used,  but  provisions  to  the  effect  that  ''all 
proper  instruments  and  conveyances  necessary  to  carry  out  this 
agreement  are  to  be  executed  between  the  parties,"  and  that 
''this  Instrument  is  to  be  recorded  as  a  final  settlement  and  dis- 
tribution of  said  estate;"  a  vendor's  Hen  to  enforce  tlie  payment 
of  the  $500  does  not  arise  by  operation  of  law,  and  the  facts  repel 
the  presumption  that  it  was  retained  by  contract ;  and  thougii  it 
is  alleged  that  there  were  in  fact  no  outstanding  debts,  and  that 
the  personal  assets  were  valueless,  these  allegations  do  not  show 
that  the  $500  was  one  half  of  the  estimated  difference  in  value  of 
the  lands  only.    Ih.  537. 

7.  Vendor^ $  lien;  transfer  of  note  for  purchase-money ,  by  delivery  merely. 

The  transfer  of  a  note  given  for  the  purchase-money  of  land,  by 
delivery  merely,  prior  to  the  enactment  of  the  statute  now  of 
force  (Code,  ^  1764),  did  not  carry  with  it  the  vendor's  lien ;  and 
if  the  transferree  obtains  judgment  on  the  note  against  the  maker, 
sells  the  land  under  it,  becoming  himself  the  purchaser,  and  hav- 
ing notice  of  another  unpaid  note  in  the  hands  of  the  vendor,  he 
does  not  acquire,  and  can  not  convey  to  another  person,  a  title 
which  can  prevail  against  the  vendor's  lien  attached  to  that  note. 
Weaver  v.  Brown,  533. 

8.  Waiver  of  vendor's  lien. — A  vendor's  lien  on  land  for  the  unpaid 

purchase-money  is  presumptively  waived  by  the  acceptance  of 
any  distinct  and  independent  security,  such  as  the  not€  or  bond 
of  a  third  person,  or  of  the  purchaser  himself  with  personal  seca- 
rity,  or  a  mortgage  on  other  lands,  or  a  pledge  of  stock  as  collat- 
eral security ;  but  it  is  in  each  case  a  question  of  intention,  in  de- 
termining which  all  the  facts  and  attendant  circumstances  should 
be  considered.    Jackson  v.  Stanley,  270. 

9.  Same;  acceptance  of  husband's  notes  for  purchase-money,  on  sale  to 

wife, — When  the  contract  is  negotiated  by  the  husband  as  the 
agent  of  the  wife,  and  the  conveyance  is  executed  to  her,  the  ac- 
ceptance of  his  notes  for  the  purchase-money  is  not,  under  our 
decisions,  a  presumptive  waiver  of  the  vendor's  lien ;  but  it  is  a 
circumstance,  or  more  of  less  weight,  to  be  considered  in  con- 
nection with  the  other  facts  and  circumstances  of  the  particular 
case.    lb.  270. 

10.  Same;  pledge  of  stock  as  collateral  security, — A  plege  of  stock  in  a 

private  corporation,  as  collateral  security  for  the  purchase-money, 
IS  presumptively  a  waiver  of  the  vendor's  lien ;  and  though  the 
transfer  afterwards  proves  to  be  invalid,  no  fraud  being  practiced, 
this  does  not  affect  the  question  of  intended  waiver ;  as  where  the 
stock  belongs  to  the  wife,  who  is  the  purchaser,  and  the  transfer 
is  not  effectual  to  convey  her  interest.    lb.  270. 

11.  Retention  of  lien  by  agreement;  case  at  bar, — Though  a  vendor's  lien 

is  presumptively  waived  by  the  acceptance  of  independent  col- 
lateral security,  this  presumption  may  be  rebutted  and  overcome 
by  proof  of  an  oral  agreement  or  understanding  that  it  was  re- 
tained ;  but  the  onus  of  establishing  such  agreement  is  on  the 
vendor,  who  asserts  it ;  and  it  is  not  established  by  the  evidence 
in  this  case,  against  the  uncontroverted  facts  and  the  face  of  the 
writings.    lb,  270. 

WATER-COURSES. 
1.  When  action  lies  for  obstruction  to  navigable  river, — The  obstruction 
of  a  navigable  river  is  a  public  nuisance ;  but  an  individual  can 
not  maintain  an  action  on  account  of  it,  unless  he  shows  some 


Digitized  by 


Googk 


INDEX.  851 

WATER-COURSES— Conftnwd. 

special  injury  to  himself,  independent  of  the  general  injury  to  the 
public.     Sipsey  River  Nav.  Co,  v.  Geo.  Pac.  Railway  Co,,  154. 

2.  Alabama  Sipsey  River  Navigation  Company;  power  to  remove  ob- 

sruetionsy  and  exclusive  right  to  navigate  river. — Under  the  charter 
of  the  Alabama  Sipsey  Hi  ver  Navigation  Company  (Sess.  Acts 
1875-6,  pp.  318-22),  '*the  exclusive  right  and  privilege  to  navigate 
said  stream,  from  its  mouth  to  the  county  line  oi  Marion/'  is 
granted  to  said  corporation  for  thirty  years',  but  only  **from  and 
after  the  completion  of  said  work" — that  is,  when  the  navigation 
of  the  river  is  opened  up  as  far  as  the  county  line  of  Marion ; 
and  power  is  given  to  it  to  remove  obstructions,  but  not  until  they 
are  reached  in  the  progress  of  its  work,    lb,  154. 

3.  Sipsey  River  as  navigable  stream. — The  Sipsey  river  being  above 

tide-water,  and  having  been  included  as  land  in  the  public  sur- 
veys, it  is  prima  facie  not  navigable ;  and  the  onus  of  proving 
that  it  is  navigable  in  fact  is  on  the  party  who  asserts  it. 
lb.  154. 

4.  Injunction  against  obstruction  of  navigable  stream, — When  a  bill  is 

filed  by  a  riparian  proprietor  on  a  running  stream  which  is  above 
tide-water,  seeking  an  injunction  against  an  obstruction  of  the 
stream  more  than  two  miles  above  his  mill,  whereby  the  floatage 
of  the  stream  from  above  is  impeded,  he  must  show  by  specific 
averments  how  far  up  the  stream  is  navigable,  or,  at  least,  that  it 
is  navigable  up  to  the  obstructions  complained  of,  and  how  long ; 
thoueh  it  is  not  necessary  to  aver  or  show  that  it  is  naviga- 
ble tnroaghout  the  entire  year.  Morrison  Brothers  v,  Coleman, 
655. 

5.  Injunction  against  pollution  of  running  stream. — ^The  owner  of  land 

through  which  a  small  stream  runs  may  maintain  an  action  at  law 
for  damages,  on  account  of  injuries  caused  by  the  pollution  of  the 
stream  and  the  deposit  of  sediment  from  a  smelting  furnace  and 
washers  for  iron  ore,  by  an  upper  proprietor ;  but  a  court  of  equity, 
balancing  the  probable  injury  to  the  respective  parties,  and  con- 
sidering the  public  interest  involved  in  such  industrial  enter- 
prises, will  refuse  to  interfere  by  injunction,  where  it  appears 
that  the  complainant  has  on  his  land  another  stream,  amply  suf- 
ficient for  all  the  purposes  to  which  he  had  ever  applied  the  water 
of  the  polluted  stream ;  that  the  upper  proprietor  owned  a  large 
tract  of  land  chiefly  valuable  for  its  iron  ore  and  other  minerals, 
and  had  expended  a  large  sum  of  money  in  the  erection  of  a 
smelting  furnace  and  other  works  necessary  to  convert  the  ore 
into  pig  metal ;  and  further,  that  the  stream  was  necessarily  pol- 
lutecl  by  the  sewerage  of  a  neighboring  trwn  containing  about 
fifteen  hundred  inhabitants.     Clifton  Iron  Co.  v.  Dye,  468. 

6.  Same;  kbches. — In  this  case,  an  injunction  should  be  refused  on  the 

additional  eround  of  laches,  it  appearing  that  the  defendant's  first 
** washer"' for  the  ore  was  erected  more  than  three  years  before 
the  bill  was  filed,  the  second  one  about  one  year  afterwards,  and 
that  plaintiff  did  not  object  or  complain  until  after  the  erection  of 
the  third.    lb.  468, 

7.  Injunction  against   collection  of  wharfage. — An  incorporated  city 

or  town  can  not  maintain  a  bill  in  equity,  to  enjoin  the  col- 
lection of  wharfage  by  a  person  who  claims  under  the  original 
proprietors  of  the  land  which  was  laid  out  into  a  town,  without 
showing  (1)  that  the  user  of  the  street  abutting  on  the  river  is 
thereby  obstructed,  or  (2)  that  the  right  to  collect  wharfage  was 
dedicated  to  the  public  with  the  street,  or  (3)  otherwise  negativ- 
ing its  retention  by  the  proprietors.     Demopolis  v,  Webb,  659. 
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1.  Writlen  irutrument  operating  partly  a$  deed,  and  partly  as  vnU. — A 
written  instrument  in  the  form  of  a  deed,  signed  by  the  grantor, 
attested  by  two  witnesses,  and  probated  as  a  deed;  by  which  the 
erantor,  reciting  her  physical  incapacity  to  look  after  and  care  for 
her  property,  her  desire  to  have  it  cared  for  during  her  life,  to 
make  provision  for  her  comfort  and  welfare  during  her  life,  and 
the  further  purpose  of  dispo.-^ingof  her  property,  and  having  the 
utmost  confidence  in  the  grantees,  and  for  the  further  consiaera- 
tion  of  one  dollar  in  hand  paid  by  them,  bargains,  sells  and  con- 
veys to  them,  by  present  words,  all  her  property  of  every  kind 
and  description,  to  ihem  and  their  assigns  forever,  **in  trust  nev- 
ertheless, and  upon  the  uses  and  purposes  hereinafter  mentioned'' 
— namely,  to  take  charge  of  said  property,  collect  and  receive  the 
rents  and  profits,  keep  the  property  in  good  repair,  pay  all  taxes 
and  other  charges  or  assessments  against  it,  and  pay  the  residue 
to  the  grantor  during  life— vests  in  the  grantees  a  present  right, 
interest,  and  legal  title  to  all  the  property,  but  charged  with  a 
trust  for  the  uses  and  purposes  specified ;  although  a  subsequent 
provision  is  added,  which  is  testamentary  in  its  character,  and 
can  only  take  effect  after  the  death  of  the  grantor — namely,  that 
after  her  death  the  property  "shall  revert"  to  the  grantees  in  fee 
simple,  in  equal  shares ;  and  further,  that  in  consideration  of  ser- 
vices rendered  by  them  to  her,  and  also  one  dollar  in  hand  paid, 
she  sells  and  conveys  to  them  all  the  property  of  which  she  may 
die  seized  and  possessed,  "hereby  revoking  all  other  arrange- 
ments, either  verbal  or  written,  as  to  the  disposition  of  my  [her] 
property.'*  Kyle  v.  Perdue,  423. 
2.  Bill  of  sale  as  tfstainentary  paper. — A  written  instrument,  in  the 
form  of  a  bill  of  sale  of  personal  property,  which  recites  a  consi'i- 
eration  of  $500  in  hand  paid,  but  is  never  delivered,  the  words 
being  added  :  'This  bill  of  sale  to  be  placed  in  the  hands  of  W. 
A.  P.,  to  be  delivered  to  the  parties  mentioned  in  the  event  of  my 
death,"  is  a  testamentary  paper,  and  can  only  take  effect  as  a 
will.    Jackson  v,  Howell,  685. 

WITNESS. 

1.  Competency  of  party  as  witness. — At  common  law,  a  party  to  the 

record  was  not  a  competent  witness  in  the  cause,  except  in  cer- 
tain cases,  while  under  statutory  provisions  (Code,  i  2765)  he  is 
rendered  a  competent  witness  generally,  but  is  not  allowed  to  tes- 
tify as  to  any  transaction  with  a  deceased  person  whose  estate  is 
interested  in  the  result  of  the  suit,  or  who  acted  in  that  transac- 
tion in  a  fiduciary  capacity  ;  and  the  courts  will  not  engraft  the 
common-law  exceptions  on  the  statutory  provisions,  where  they 
are  repugnant  to  the  obvious  policy  of  the  statute.  Mobile  SaV' 
ings  Bank  v.  McDonnell,  736. 

2.  Testimony  of  party  as  to  transaction  with  deceased  agent. — In  a  suit 

by  a  creditor  seeking  to  set  aside,  as  fraudulent,  a  mortgage  or 
deed  of  trust  executed  bv  his  insolvent  debtor  to  an  incorporated 
bank,  the  debtor  himself  being  a  party  to  the  suit,  he  can  not  be 
allowed  (Code,  §  2765)  to  testify  as  a  witness  that  the  conveyance 
was  withheld  from  record,  by  agreement  between  him  and  the 
bank  cashier,  since  deceased,  lest  it  might  injure  his  credit;  and 
the  fact  that  a  decree  pro  confesso  has  been  entered  against  him, 
does  not  remove  his  statutory  incompetency.    lb.  736. 

3.  Testimony  of  party  as  to  transactions  with  decedent. — In  an  action 

bv  a  partnership  against  a  private  corporation,  one  of  the 
plaintiffs  can  not  testify  as  a  witness  in  their  behalf  to  a  transac- 
tion or  conversation  between  himself  and  the  president  or  general 
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meager,  since  deceased,  of  the  corporation  (Code,  ^  2765). 
Tahlevy  Crudup  <k  Co.  v.  Sheffield  Land,  Iron  dt  Coed  Co.,  305. 

4.  Nominal  partner  testifying  as  to  transactions  with  decedent. — In  an 

action  by  a  mortgagee  against  the  widow  of  the  deceased  mort- 
^ragor,  payment  of  tne  mortgage  debt  being  suggested  and  pleaded 
(Code,  44  1870,  2707),  the  plamtiff's  son,  who  was  in  his  employ 
ment  as  clerk  when  the  mortgage  was  given,  and  held  himself 
out  to  the  public  as  a  partner,  though  he  had  no  interest  in  the 
business,  may  testify  to  transactions  with  the  deceased  mort- 
gagor in  reference  to  the  mortgage  debt,  not  being  within  the 
statutory  disqualification  (/&.  §  2765),  either  as  a  party,  or  as 
interested.    Huckaba  v,  Abbott,  409. 

5.  Wife  a«  witness  for  husband. — In  a  criminal  case,  the  wife  is  not  a 

competent  witness  for  her  husband.    Hussey  v.  State,  121. 

6.  Testimony  of  physician  as  expert;   hearsay. — A  practicing  physi- 

cian, who  examined  the  deceased  after  he  was  wounded,  and  has 
given  his  own  diagnosis  of  the  case,  can  not  be  allowed  to  testify 
that  other  physicians  concurred  with  him  in  opinion.    lb.  121. 

7.  Expert  testimony  as  to  railroad  appliances  — The  superintendant  of 

a  railroad,  who  has  been  employed  on  railroads  for  nearly  twenty 
years,  as  fireman,  brakeman,  baggage-master,  yard-master,  and 
train-master,  may  give  his  opinion  as  an  expert  as  to  the  value 
and  usefulness  of  "whipping-straps,"  or  ropes  pendent  from 
above,  as  cautionary  signals  to  brakemen  when  the  train  is  ap- 
proaching a  low  bridge  or  tunnel  overhead ;  but  he  can  not  give 
his  opinion  as  to  the  prudent  management  of  the  defendant's 
railroad.    L.  <&  N.  Railroad  Co.  v.  Hall,  708. 

8.  Competency  of  party  to  testify  to  handwriting  of  subscribing  witness 

to  deed. — A  partv  to  the  suit,  who  is  the  grantee  in  a  deed  which 
he  offers  in  evidence,  may  testify  to  the  handwriting  of  the  sub- 
scribing witness  (Code,  §  2765),  on  making  satisfactory  proof  as 
to  his  failure  to  produce  the  witness  hiniself.  Calera  Lartd  Co.  v. 
Brinkerhoff,  422. 

9.  Testimony  of  witness  ab  to  damages. — A  party,  testifying  as  a  wit- 

ness, can  not  state  "what  damages"  he  sustained  by  the  breach 
of  contract  of  which  he  complains.     Young  ds  Co.  v.  Cureton,  727. 

10.  Sale  of  decedent* s  lands,  for  payment  of  debts;  competency  of  admin- 

istrator as  witness;  identity  of  name  as  showing  identity  of  person. 
On  application  by  an  administrator  for  an  order  to  sell  land  for 
the  payment  of  aebts,  when  minors  are  interested  in  the  estate 
(Code,  44  2111,  2114),  he  is  not  a  competent  witness  to  prove  the 
necessity  for  a  sale ;  yet,  if  the  order  is  granted,  and  application  is 
made  to  set  it  aside  at  a  subsequent  term,  the  proceedmgs  being 
regular  on  their  face,  it  will  not  be  presumed  that  one  of  the  wit- 
nesses was  the  administrator  merely  because  his  name  was  the 
same.     Stevenson  v.  Murray,  442. 

11.  To  what  witness  may  testify. — A  witness  may  testify  that  a  person 

went  into  the  possession  of  lands,  "and  thereafter  controlled 
them;"  this  being  merely  the  statement  of  a  collective  fact. 
Woodstock  Iron  Co.  v.  Roberts,  436. 

12.  iSiatn^.—On  a  prosecution  for  murder,  a  witness  for  the  defense  can 

not  be  allowed  to  testify  that  the  defendant  "was  afraid"  to  work 
in  the  field  alone,  or  to  po  out  about  his  premises  after  dark,  on 
account  of  threats  made  against  him  by  the  deceased ;  such  tes- 
timony being  merely  the  opinion  of  the  witness,  based  on  the 
conduct  or  declarations  of  the  defendant  himself,  or  unsupported 
by  any  fact  at  all.    Poe  v.  State,  65. 

13.  Same.— A  sheriff,  or  constable,  testifjring  to  a  conversation  had  by 

them  with  the  defendant,  prior  to  his  arrest,  in  which  they  asked 
him  whether  be  had  any  of  the  money  stolen  from  the  prosecu* 


Digitized  by 


Googk 


864  INDEX. 

WITNESS— Continued. 

tor,  not  making  anv  accunation  against  bim,  may  testify  «" that  he 
did  not  stand  still,  but  kept  turning  around  and  l^icking  the 
ground,  and  would  not  look  at  them;"  but  not  '*that  he  was 
restless,  nervous,  and  excited."    Coleman  v.  State ,  14. 

14.  Same, — A  witness  who,  as  a  member  of  the  coroner's  jury,  had 

seen  the  dead  body  of  the  child  alleged  to  have  been  murdered, 
may  testify  that  its  neck,  which  was  broken,  ' 'looked  like  it  had 
been  struck  with  a  hot  iron,  and  looked  scarred."  Perry  v. 
State,  30. 

15.  Former  testimony  of  absent  witness. — The  testimony  of  a  witness  on 

a  former  trial  of  the  defendant,  or  on  his  preliminary  examina- 
tion by  a  committing  maffistrate.  is  admissible  as  evidence  against 
him  on  the  trial,  on  proof  that  the  witness  is  beyond  the  jurisdic- 
tion of  the  court,  being  either  permanently  or  indefinitely  absent. 
Perry  V.  State,  30. 

16.  Contradicting  or  impeaching  party*s  own  witness. — While  a  party 

can  not,  as  a  general  rule,  contradict  or  impeach  his  own  witness, 
he  may,  when  put  at  disadvantage  by  an  unexpected  answer,  or 
for  the  purpose  of  refreshing  the  memory  of  the  witness,  ask  him 
whether,  at  a  certain  time  and  place,  he  has  not  made  other 
statements  inconsistent  with  his  testimony  as  just  given.  White 
V.  State,  24. 

17.  Same. — ^The  general  rule  which  denies  to  a  party  the  right  to  im- 

peach his  own  witness,  applies  to  a  witness  who  is  summonckl 
and  examined  by  and  for  each  party ;  that  is,  the  party  who  first 
introduces  him,  can  not  impeach  nim  when  introduced  and  ex- 
amined by  the  other.  lb.  24. 
IS.  Evidence  as  to  intoxicatina  properties  of  article  sold. — ^In  a  criminal 
prosecution  for  the  sale  of  intoxicating  liquors  in  violation  of  a 
local  prohibitory  liquor  law,  the  article  sold  being  compounded 
by  a  druggist,  and  the  bottles  labeled  ** Elixir  Cinchhna,''  or 
**Cinchona  Bitters]**  a  person  who  had  swallowed  it  may  state 
its  exhilarating  effect  on  himself,  and,  though  not  technically  an 
expert,  may  testify  that,  **in  his  opinion,  it  would  produce  in- 
toxication.    Carlv.  State,  17. 

19.  Proof  of  character.^A  witness,  testifying  to  the  character  of  the 

defendant  as  a  peaceable  and  quiet  man,  may  be  asked  whether 
he  '*ever  heard  of  his  having  any  other  difficulty  than  the  one  in 
question,"  and  may  testify  that  he  had  not.     Hussey  v.  States  121. 

20.  Same. — Evidence  of  character,  at  least    on  direct   examination, 

goes  to  general  reputation  only,  and  can  not  be  extended  to 
particular  acts,  or  specified  conduct ;  nor  can  a  witness  give  his 
own  opinion  as  to  the  person  Inquired  about ; — as,  that  he  was  a 
''model  man,"  or  ''was  a  timid  man,  and  would  rather  avoid 
than  provoke  a  difficulty."    lb,  121. 

21.  Same;  cross-examination  of  witness;  impeaching, — Witnesses  for  the 

prosecution  having  testined  to  the  good  reputation  of  the  deceased 
as  a  peaceable  and  quiet  man,  and  having  denied,  on  cross-exam- 
ination, that  they  had  ever  heard  of  certain  specified  personal  dif- 
ficulties in  which  he  was  said  to  have  been  involved;  the  defend- 
ant can  not  prove  the  existence  and  general  notoriety  of  those 
difficulties,  for  the  purpose  of  discrediting  their  testimony. 
76.  121. 
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